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A. ASSIGNMENTS OF ERROR

1. Appellant Min Sik Kim assigns error to the entry of the

judgment and sentence. CP 60-73 (attached as App. A).

2. Mr. Kim assigns error to Finding of Fact 8 and Conclusion of

Law 5 in the Findings of Fact and Conclusions of Law on Defense Motion for

Exceptional Sentence Downward RCW 9.94A.535(1), CP 74-77 (attached as

App. B).

3. The trial court erred when it failed to consider all evidence

proffered to it at the sentencing hearing, including a video of the shooting and

oral statements from supporters of Mr. Kim.

4. The trial court erred when it gave an incorrect reason for the

length of the sentence.

5. The trial court erred when it denied Mr. Kim credit for time

served on electronic home detention prior to trial, and thus the court erred

when it crossed out “447 Days on Electric Home Mont [indecipherable]” in

¶ 4.5(c) of the judgment.  CP 66.
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B. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR

1. Where the trial court declined to consider evidence proffered

by both sides at a sentencing hearing because of time constraints, should the

case be remanded for a new sentencing hearing?

2. The trial court found there to be substantial and compelling

reasons to give an exceptionally low sentence.  However, the trial court did

not impose as low of a sentence as requested, and imposed 100 months,

stating, “I don’t believe 24 months, Counsel, in all fairness, would reflect a

just sentence for the deliberate taking of a life.”  RP (6/23/17) 19.  Mr. Kim

had not been charged or convicted for deliberately taking a life – he was

charged and pled guilty to felony murder, based upon a second degree assault. 

CP 11, 13-32.  Where the trial court based the duration of the exceptional

sentence on an incorrect understanding of the charged offense, should the

sentence be reversed and the case remanded for a new sentencing hearing?

3. Does a new statute depriving some people of credit for time

served on pretrial electronic home detention, Laws of 2015, Chapter 287, §

10, violate due process, double jeopardy and equal protection of the laws, in

violation of the Fifth and Fourteenth Amendments to the United States

2



Constitution and article I, sections 3, 9 and 12 of the Washington

Constitution?

C. STATEMENT OF THE CASE

The appellant, Mr. Kim, and his wife, Seul Ah Lim, are both Korean

immigrants with a strong work ethic.  They own and operate a convenience

store and gas station in Spanaway.  Mr. Kim’s and Ms. Lim’s store also had

persistent problems with crime.  Because the couple did not have sufficient

funds to hire security guards, they personally armed themselves with a

firearm for protection.  CP 38-59.

On February 18, 2016, Mr. Kim left his wife at the store alone so he

could pick up their young daughter from school when she became ill. 

Someone came into the store and tried to rob Ms. Lim at gunpoint.  When

Ms. Lim tried to defend herself, the robber shot her in the abdomen.  The

assailant was subsequently arrested and convicted only of attempted first

degree robbery and second degree assault.  CP 41-42. Mr. Kim suffered

personal guilt and depression over the fact that he believed he had put his

wife in a position of danger.  CP 42, 56, 59.

In March 2016, just 37 days after the robber shot Ms. Lim, Mr. Kim

was working alone at the store.  Mr. Kim had a confrontation outside his store

3



with Jakeel Mason and another male who were loitering and drinking on the

property.  Witnesses then saw Mr. Kim outside the store arguing with three

other men who also refused to leave.  Mr. Kim herded them off the property

but they returned and again had a confrontation with Mr. Kim.  In the

meantime Mr. Mason ran inside the store and jumped behind the counter and

began stealing items.  CP 2-3, 42-43.  It is unknown whether Mr. Mason and

his associate were connected to the other three males who kept coming back

onto the store’s property. 

 Another customer told Mr. Kim about Mason’s actions, and Mr. Kim

rushed back into his store and confronted Mason.  Mr. Kim had his firearm

out when he came back into the store, but put it away after he was able to

restrain Mason, and Mason put his hands up.  As Mr. Kim restrained Mason,

a fight broke out.  Mason and Kim ended up on the ground, exchanging

punches.  Mason got up and began running towards the door, and Mr. Kim

pulled out his gun and shot him.  Mr. Mason died from the injuries.  Mr. Kim

immediately called the police and cooperated with the investigation.   He

voluntarily turned over to the police his store’s video security footage that

captured some of the events that led to Mr. Mason’s death.  CP 2-3, 42-43.

4



In Pierce County Superior Court, the State charged Mr. Kim with

felony murder in the second degree, while armed with a firearm.  CP 1.  At

the March 29, 2016, arraignment, Mr. Kim pled not guilty.  The court set bail

and ordered that, as a condition of release, Mr. Kim be confined to his home,

on electronic home detention.  RP (3/29/16) 6; CP 4-5.  The prosecutor noted

a new statute, enacted in July 2015, that would prevent Mr. Kim from

receiving credit for time served against any sentence for time spent on

electronic home detention. RP (3/29/16) 5.  Mr. Kim posted bail, CP 6-8, and

enrolled in the  home confinement program.  CP 9-10.

On March 16, 2017, Mr. Kim pled guilty to an amended information

charging felony murder in the second degree, based on an assault in the

second degree.  CP 11, 13-22.  Because he had no criminal history, Mr.

Kim’s standard range was 123 to 220 months.  Pending sentencing, the trial

court ordered that Mr. Kim continue to be confined on electronic home

detention.  RP (3/16/17) 14; CP 36-37.

Sentencing took place on June 23, 2017, the Hon. John Hickman

presiding.  Mr. Kim sought an exceptionally low sentence of 24 months.  In

his sentencing memorandum, Mr. Kim’s counsel (Edward Nelson) described

Kim’s life and how the robbery and shooting of his wife had impacted him. 
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Mr. Nelson attached a number of support letters from people in the

community.  CP 38-59; RP (6/23/17) 11.  

The State (represented by DPA Kathleen Proctor) sought a standard

range sentence and asked the judge to review excerpts from the security

video:

[By Ms. Proctor]  I have prepared three excerpts from the
security videos. I’ve asked that they be marked as a
sentencing exhibit. I would ask that the Court view those
before making a final determination. They’re not very long to
watch, and they're basically three different viewpoints from
within -- from within the store, but I think it is important that
the Court see those before hearing the -- making a
determination.

RP (6/23/17) 5.

Defense counsel told the court that he had three people present who

would speak on Mr. Kim’s behalf.  RP (6/23/17) 6.  However, the court

stated that it did not want to listen to people “simply retell what they’ve

already written in the letters,” and thus ruled that Mr. Kim could have one

person speak on his behalf, “even if he’s written a letter before, I would be

happy to hear that person.” RP (6/23/17) 7.  Mr. Kim chose his wife to give

a statement to the court.  RP (6/23/17) 7-9.  

Mr. Kim’s lawyer then argued why an exceptional sentence should be

imposed.  RP (6/23/17) 9-12.  Mr. Kim himself addressed the court, stating

6



that “I know now that I was still depressed, anxious and scared about what

happened to my wife one month earlier when she was shot,” that he did not

intend to kill Mr. Mason, and that in his mind, he was defending himself.  RP

(6/23/17) 13.

The court then ruled that it would not review the video because of

lack of time:

Counsel, I’m not going to have time to review this
tape. I’ve got a jury deliberating, and they have a question
that we’ve deferred until we can resolve this case because this
case has priority.

I read the Declaration of Probable Cause, which would
indicate that this gentleman was shot in the back as he was
exiting the store. And is there any other point that you want to
make that you would say, Judge, if you’re not going to view
it, here’s what we’re concerned about as to what showed in
the tape?

RP (6/23/17) 13-14 (emphasis added).  The exhibit itself (the video) was

never actually marked and is not in the record of this appeal.

The prosecutor relayed to the judge her own opinion as to what was

contained in the video recording:

[By Ms. Proctor]  So the only thing that I would disagree with
is when I look at these tapes, I see a very angry man, and I see
a man that’s taking out his anger about what happened to his
wife against a shoplifter that was in his store. . . . . [W]hen we
looked at these videotapes, it was clear to us that it was not an

7



appropriate use of deadly force under the laws of the state,
and that’s why we’re here today.

RP (6/23/17) 14-15.  

The court responded “That’s well said.” RP (6/23/17) 15.  Mr. Kim’s

counsel responded by stating that there were some disputes about what was

in the statement of probable cause, noting that a witness said that:

[By Mr. Nelson]  there was a struggle about the firearm as
they were fighting on the ground. So I just wanted to add that
to the Court since you’re not reviewing the video and since it
was recited. I think that information should be available to the
Court as well.

RP (6/23/17) 16.  

The court then ruled:

Well, I’m not going to view the video because I have
a sense of what occurred here from listening to you, as well as
reading the Affidavit of Probable Cause, which I think is
pretty accurate in terms of what the video showed.

RP (6/23/17) 16.  The court then imposed an exceptionally low sentence,

finding substantial and compelling mitigating circumstances based the prior

shooting of Mr. Kim’s wife, Mr. Kim’s immediate and full cooperation with

the investigation and his remorse. CP 74-77, FF 7 & CL 3.  The court

rejected, as a basis for an exceptional sentence, arguments that Mr. Kim was

acting in self-defense or was suffering from emotional distress:

8



[T]he Court finds that the use of deadly force when your own
safety is not threatened does not justify shooting someone in
the back as they are attempting to leave a store. The defendant
may have been depressed due to the shooting of his wife, but
the Court can’t find the degree of mental disorder or duress
which would act as a mitigating factor in a downward
mitigation sentence.

RP (6/23/17) 17.

Rather than departing down to the requested 24 months, the court

imposed 100 months, stating, “I don’t believe 24 months, Counsel, in all

fairness, would reflect a just sentence for the deliberate taking of a life.”  RP

(6/23/17) 19.

Mr. Kim’s attorney then asked the court to give his client credit for

time served on electronic home detention, noting that Mr. Kim had

completed, as of June 20, 2017, 447 days with no program violations.  RP

(6/23/17) 22; CP 78-80.  The State argued that there was a statute that1

prohibited credit for time served on electronic home detention for a violent

offense.  The court ruled that if Mr. Kim was legally entitled to such credit,

     Counsel stated Mr. Kim had completed 447 days.  RP (6/23/17) 22.  This1

was based on the calculation as of June 20, 2017. CP 47.  The final report letter,
however, stated that Kim had completed 450 days without a violation, as of May
[sic] 23, 2017.  CP 78-80.  This must be a mistake since sentencing was June 23,
2017, and 450 days is the duration between the date of enrollment (3/30/17) and
sentencing.  If both the day of enrollment and the day of termination are
included, Mr. Kim had been confined for 451 days in EHM.

9



it would absolutely give him that credit.  The parties agreed to look for the

statute, and would come back to court if required.  RP (6/23/17) 20-25.  The

final signed judgment reflects that credit was denied – the section of the

judgment regarding credit for time served had a handwritten provision about

credit for 447 days of electronic home detention, but that language was

crossed out.  CP 66.

Written findings and conclusions regarding the exceptional sentence

were entered without a hearing. CP 74-77. This appeal then timely followed. 

CP 81-116.

D. ARGUMENT

1. Introduction

Mr. Kim is serving 100 months in prison because he shot someone

who was robbing  his store, a month after his wife was shot during another2

     The prosecutor referred to Mr. Mason as a “shoplifter.” RP (6/23/17) 14-2

15. However, Mason did not simply just try to pocket goods quietly without
detection and leave the store.  Rather, there was a prior confrontation outside the
store with Mr. Kim, before Mason ran into the store and jumped behind the
counter to steal things.  It was also not clear whether Mason had accomplices
(i.e. the other people that Mr. Kim was trying to get off the store property).
Then, Mason ended up struggling with Mr. Kim, exchanging punches with him
and rolling on the floor, possibly trying take the gun from Kim. This conduct is
more than “shoplifting,” and would qualify as “robbery.” See State v. Thomas,
192 Wn. App. 721, 724-26, 371 P.3d 58 (2015). Mr. Kim would normally have
the  right to use reasonable force to detain Mason, which could include deadly
force.  RCW 9A.16.080; State v. Miller, 103 Wn.2d 792, 794-95, 698 P.2d 554

(continued...)
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robbery.  Whether or not Mr. Kim was justified in using deadly force, the

case is a serious one that has led to the extended incarceration of a dedicated

and hard-working immigrant, to the detriment of his family and to the

community.

Yet, the judge assigned to hear the case could not be bothered to

review the evidence because he was too busy.  Because a jury in another case

had a question, the judge did not want to review the videotape offered by the

State itself, and only wanted to hear from one of three of Mr. Kim’s witnesses

who were present to speak on Mr. Kim’s behalf.  This was reversible error

and the case should be returned for a new sentencing hearing.  

Similarly, reversal is required because the judge clearly

misunderstood the nature of the charge.  He based the duration of the

exceptionally long sentence on the misconception that this case involved

intentional murder, not felony murder.  While a judge has discretion as to the

length of an exceptional sentence, a judge whose sentence is based on a

misunderstanding of the nature of the charge, abuses his or her discretion and

reversal is required.

     (...continued)2

(1985); State v. Clarke, 61 Wn.2d 138, 142-45, 377 P.2d 449 (1962).  Of course,
whether the force used was excessive would have been an issue at trial, if there
had been such a trial.
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Finally, while there is a new statute that prevents the awarding of

credit for time served to those who were on electronic home detention

(“confinement”) before sentencing, Laws of 2015, Chapter 287, § 10, this law

is unconstitutional.  It violates due process, equal protection of the laws and

double jeopardy to deny anyone, whether convicted of a violent offense or

not, of credit for time served in confinement prior to sentencing.  U.S. Const.

amends. V and XIV; Const. art. I, §§ 3, 9 & 12.

2. The Trial Court Erred When Not Considering
Proffered Evidence at Sentencing 

Although it seems rather basic, judges are supposed to listen to

testimony, consider the evidence and then make decisions.  Even when

dealing with crowded dockets and calendars, justice requires deliberative

consideration.  The Code of Judicial Conduct provides:

(A) A judge shall perform judicial and administrative
duties, competently and diligently.

CJC 2.5.  The Comment to this section states:

[2]  In accordance with GR 29, a judge should seek
the necessary docket time, court staff, expertise, and resources
to discharge all adjudicative and administrative
responsibilities.

See also CJC 2.6(A) (“A judge shall accord to every person who has a legal

interest in a proceeding, or that person’s lawyer, the right to be heard
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according to law.”).  When, as in this case, a judge violates these rules

because he or she is too rushed to able to consider all the evidence, several

important rights can be violated.

While there may be some dispute as to whether a defendant has an

absolute constitutional right to present evidence at sentencing,  “[t]he due3

process clause[ ] requires that a defendant in a sentencing hearing be given4

an opportunity to refute the evidence presented and that the evidence be

reliable.”  State v. Strauss, 119 Wn.2d 401, 418-19, 832 P.2d 78 (1992).  

Further, while the boundaries of punitive sentencing in non-capital cases are

still subject to dispute, both the Eighth Amendment and article I, section 14,

contain general requirements of proportionality.  See Solem v. Helm, 463 U.S.

277, 103 S. Ct. 3001, 77 L. Ed. 2d 637 (1983) (life imprisonment without

     See McGautha v. California, 402 U.S. 183, 218, 91 S. Ct. 1454, 283

L.Ed.2d 711  (1971) (stating that the “Court has not directly determined whether
or to what extent the concept of due process of law requires that a criminal
defendant wishing to present evidence or argument presumably relevant to the
issues involved in sentencing should be permitted to do so”), vacated  Crampton
v. Ohio, 408 U.S. 941, 92 S. Ct. 2873, 33 L. Ed. 2d 765 (1972).  On the other
hand, the wording of the Compulsory Process Clause of the Sixth Amendment
makes it clear that it applies, not just to “trials” but to “all criminal
prosecutions,” which would seem to apply to sentencing proceedings.  See also
Rock v. Arkansas, 483 U.S. 44, 51 n.9, 107 S. Ct. 2704, 97 L. Ed. 2d 37 (1987)
(right to testify “reaches beyond the criminal trial: the procedural due process
constitutionally required in some extrajudicial proceedings includes the right of
the affected person to testify.”).

     U.S. Const. amend. XIV; Const. art. I, § 3.4
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possibility of parole violated the Eighth Amendment because it was “grossly

disproportionate” when based on seven underlying nonviolent felonies); State

v. Fain, 94 Wn.2d 387, 617 P.2d 720 (1980) (life with parole sentence for

habitual criminal convicted of property offenses violated article I, section 14). 

Proportionality requires that the parties be allowed to offer evidence of

mitigation.  See Lockett v. Ohio, 438 U.S. 586, 608, 98 S. Ct. 2954, 57 L. Ed.

2d 973 (1978) (capital case); Miller v. Alabama, 567 U.S. 460, 469-80, 132

S. Ct. 2455, 183 L. Ed. 2d 407 (2012) (juvenile offender).5

The Sentencing Reform Act of 1981 (“SRA”) requires the trial court

to conduct a sentencing hearing:

Before imposing a sentence upon a defendant, the court shall
conduct a sentencing hearing. . . .

. . . 

The court shall consider the risk assessment report and
presentence reports, if any, including any victim impact
statement and criminal history, and allow arguments from the

     Whether a particular sentence (even a mandatory sentence) is, in the end,5

constitutional does not answer the question of whether a defendant facing such a
sentence has a right to offer mitigating evidence so that the issue of
proportionality can be decided.  Sentences can either be disproportionate as a
class (i.e. life without parole sentences imposed on juvenile offenders not
convicted of homicide) or can be disproportionate “given all the circumstances
in a particular case.”  United States v. Shill, 740 F.3d 1347, 1355 (9th Cir. 2015). 
To argue the latter constitutional violation, a defendant must be allowed to
introduce evidence to illustrate the disproportionality.
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prosecutor, the defense counsel, the offender, the victim, the
survivor of the victim, or a representative of the victim or
survivor, and an investigative law enforcement officer as to
the sentence to be imposed.

RCW 9.94A.500(1).  This statute codifies the common law right of6

allocution.  State v. Canfield, 154 Wn.2d 698, 703-04, 116 P.3d 391 (2005).  7

The right of allocution includes within it the right to present evidence

in support of mitigation of a sentence.  For instance, in State v. Peterson, 97

Wn.2d 864, 651 P.2d 211 (1982), limited on other grounds by State v. Sledge,

133 Wn.2d 828, 840, 947 P.2d 1199 (1997), the Supreme Court held that a

defendant’s right to allocution was violated when the trial court denied the

defense request to have prosecutor explain the reasons for his sentencing

recommendation.  The prosecutor had recommended that the defendant serve

no jail time, and after a presentence report recommended the defendant serve

     Importantly, the statute “prescribes only who the court must hear from. .6

. . [I]t does not . . .  specifically limit who may present testimony at the
sentencing hearing to only those parties listed in the statute.”  State v. Sanchez,
146 Wn.2d  339, 354 n.10, 46 P.3d 774 (2002) (construing former RCW
9.94A.110(1)).

     At one time, the Washington Supreme Court noted that the right to7

allocution was grounded in the Due Process Clause of the Fourteenth
Amendment. See In re Powell, 117 Wn.2d 175, 200, 814 P.2d 635 (1991) (“[I]t
is a violation of due process to . . . deny a defendant the opportunity to speak
immediately prior to the imposition of a sentence.”).  The Court has retreated
from that position, and now holds that the right of allocution is non-
constitutional in nature.  See State v. Canfield, 154 Wn.2d at 698; In re Pers.
Restraint of Echeverria, 141 Wn.2d 323, 331-38, 6 P.3d 573 (2000).
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six months, the defense asked that the court allow the prosecutor to explain

the reasons for the recommendation of no jail time, but the trial court denied

the request.  Id. at 865-66.  The Supreme Court held that the right of

allocution included the right to present “‘any information’ in mitigation of

punishment. The purpose of the rule is to allow defendant’s position on

sentencing to be considered by the trial court before the pronouncement of the

sentencing. The rule is not satisfied merely by permitting defense counsel to

speak.”  Id. at 868.

The right to present evidence to the sentencing judge is important

because traditionally judges are allowed to consider a wide array of

information to make an informed sentencing decision, with the goal being

that “the punishment should fit the offender and not merely the crime.” 

Williams v. New York, 337 U.S. 241, 247, 69 S. Ct. 1079, 93 L. Ed. 1337

(1949) (quoted in State v. Herzog, 112 Wn.2d 419, 423-24, 771 P.2d 739

(1989)).   See also State v. Thurston, 781 P.2d 1296, 1300 (Utah Ct. App.

1989) (“It should be obvious that a judge cannot properly use his discretion

to fashion an informed sentence if he is deprived of relevant information.”)

(citing State v. Peterson, 29 Wn. App. 655, 661, 630 P.2d 480 (1981), aff’d,

State v. Peterson, supra).
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The need for full information is particularly the case where a judge is

determining whether there are “substantial and compelling” reasons justifying

an exceptional sentence under RCW 9.94A.535 and the extent of the

downward departure.  In a case involving a request for an exceptionally low

sentence, the SRA provides:

The court may impose an exceptional sentence below
the standard range if it finds that mitigating circumstances are
established by a preponderance of the evidence.

RCW 9.94A.535(1). The SRA therefore requires the presentation of

“evidence” and an adjudicative proceeding such that the court makes

“findings.”

The requirement of an adjudicative proceeding is mirrored in RCW

9.94A.530(2), which provides in part:

In determining any sentence other than a sentence
above the standard range, the trial court may rely on no more
information than is admitted by the plea agreement, or
admitted, acknowledged, or proved in a trial or at the time of
sentencing, or proven pursuant to RCW 9.94A.537.
Acknowledgment includes not objecting to information stated
in the presentence reports and not objecting to criminal
history presented at the time of sentencing. Where the
defendant disputes material facts, the court must either not
consider the fact or grant an evidentiary hearing on the point.
The facts shall be deemed proved at the hearing by a
preponderance of the evidence, except as otherwise specified
in RCW 9.94A.537.
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Emphasis added.

The SRA gives much discretion to the judge in determining how

much of a departure should be given. See RCW 9.94A.585(4) (review on

appeal: “clearly excessive or clearly too lenient”); State v. Ritchie, 126 Wn.2d

388, 394-97, 894 P.2d 1308 (1995).  This discretion, though, does not extend

to the refusal to consider relevant and material evidence offered by the parties

at sentencing. While a court certainly can bar the introduction of irrelevant

evidence at sentencing,  or even limit a defendant’s allocution where he or8

she rambles off and starts talking about the unfairness of the trial,  when a9

court refuses to consider properly proffered evidence, it interferes with the

ability of the parties to litigate whether a court should depart from the

standard range, and, if so, how much of a departure is warranted.  

In this case, Mr. Kim was being sentenced for a fairly serious and

traumatic event – the shooting of someone who had been committing

criminal acts at Mr. Kim’s business establishment.  Mr. Kim had friends and

family present to speak on his behalf, but an inpatient judge restricted his

presentation to only one person, his wife.  While the judge did not want

      See State v. Hixson, 94 Wn. App. 862, 866-67, 973 P.2d 496 (1999)8

(exclusion of evidence of victim’s prior bad acts).

     See State v. Ellison, 186 Wn. App. 780, 785, 346 P.3d 853 (2015).9
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people simply to re-tell in person what they wrote in their letters of support,

RP (6/23/17) 7, one cannot underestimate the power of an in-person

emotional plea for mercy.  Perhaps, a busy court docket would be

inconvenienced by the tears of Mr. Kim’s parents, but the quality of justice

requires a judge to see and hear such emotional pleas.  See generally Payne

v. Tennessee, 501 U.S. 808, 111 S. Ct. 2597, 115 L. Ed. 2d 720 (1991)

(upholding admission of emotional victim impact evidence in capital case). 

Then, when the prosecutor wanted to play the security video from the

store, the judge refused to consider it because of time pressures related to

another case. But, the judge did not simply make a decision that his waiting

jury was more important the time it would take to review a few clips of the

store security video.  When the judge refused to view the video, the

prosecutor went on to describe her perceptions of what took place:

[By Ms. Proctor]  [W]hen I look at these tapes, I see a very
angry man, and I see a man that’s taking out his anger about
what happened to his wife against a shoplifter that was in his
store. . . . . [W]hen we looked at these videotapes, it was clear
to us that it was not an appropriate use of deadly force under
the laws of the state, and that’s why we’re here today.

RP (6/23/17) 14-15 (emphasis added). 

Essentially, the prosecutor testified about what she (and others in her

office) saw on the video – the demeanor of Mr. Kim -- and the judge stated
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that what she said was “well said.” RP (6/23/17) 15. While Mr. Kim’s

attorney tried to counter the description of the video’s contents with his own

take on what took place in the store, RP (6/23/17) 16,  the judge made a10

finding, without viewing the video, that the Affidavit of Probable Cause “is

pretty accurate in terms of what the video showed.” RP (6/23/17) 16. In this

way, the prosecutor testified about what she felt the facts were (“I see a very

angry man”) and the judge made a credibility determination that the affidavit

of probable cause accurately relayed what the video showed.  

This procedure violated the requirements of the SRA that there be an

evidentiary hearing regarding disputed facts (i.e. whether Mr. Kim was a

“very angry man”), as well as violating the aforementioned constitutional and

statutory rights of a defendant to allocute and to put on evidence in mitigation

of the sentence.

     Mr. Nelson stated:10

I would only add that there were some disputed issues with a
witness who said there was a struggle about the firearm as they
were fighting on the ground. So I just wanted to add that to the
Court since you’re not reviewing the video and since it was
recited. I think that information should be available to the Court
as well. 

RP (6/23/17) 15-16.
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The prejudice is apparent.  The judge did find there to be substantial

and compelling circumstances warranting an exceptionally low sentence.  CP

74-77.  The issue, then, is how far below the range the judge should have

gone. 

Having not considered the evidence that was offered, but then having

agreed with the prosecutor’s personal opinions that the video showed Mr.

Kim to be “angry,” and having made a finding that the Certification of

Probable Cause accurately portrayed the video, it is apparent that the judge’s

decision to go only 23 months under the standard range was likely impacted

by his refusal not to review the evidence.  

Moreover, without hearing and seeing all of the proffered evidence,

the judge rejected some possible alternative grounds for a low sentence – that

Mr. Kim was not acting in self defense or that he was not operating with
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diminished capacity.  RP (6/23/17) 17.   Had the judge considered all of the11

proffered evidence, he may well have concluded otherwise.

In general, to someone looking in at this system from outside (perhaps

an immigrant from Korea who was concerned about how their relative was

being treated in the American legal system), it is apparent that the judge

announced that essentially he was not interested in hearing about the facts of

the case and did not want to hear the tearful pleas of Mr. Kim’s relatives and

friends because some other case was more important.

Again, this is not a case where the defendant was abusing the right to

allocute by bringing up issues that were not pertinent, nor was there a ruling

that the video, for instance, was not relevant.  Rather, this was a case where

     The trial court’s conclusions here seem to suggest that to qualify for an11

exceptionally low sentence under RCW 9.94.A.535(1), the defendant must
actually prove he or she acted in self-defense or with diminished capacity.  This
is incorrect since if the defendant truly was acting in self-defense or with
diminished capacity, he or she would not be guilty at all and there would not be a
need for an exceptional sentence.  Rather, RCW 9.94A.535 allows for an
exceptionally low sentence where there is only a “failed” claim of a defense.  See
State v. Pascal, 108 Wn.2d 125, 137, 736 P.2d 1065 (1987) (where defendant
was convicted of manslaughter after claim of self-defense based on battered
woman syndrome failed, trial judge properly evaluated evidence of statutory
mitigating factors, including that victim was initiator, aggressor or provoker of
incident, and imposed sentence below the standard range); State v.  Smith, 124
Wn.  App.  417, 436 n. 18, 102 P.3d 158 (2004), aff'd, 159 Wn.2d 778, 154 P.3d
873 (2007) (“Smith raised self-defense and the trial court instructed the jury on
it. Failed defenses may constitute mitigating factors.”).
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the judge simply did not want to hear from two relatives of the defendant who

could have pled for mercy and did not want to take the time to view the video

of the events inside the store simply because he could not be bothered, given

his crowded docket.  Given how the prosecutor essentially testified about her

own views of the video, this procedure was improper.

The judgment should be reversed and the case remanded for a new

sentencing hearing.

3. The Trial Judge Abused His Discretion By Basing
The Length of the Exceptional Sentence on a
Misunderstanding About the Crime to Which Mr.
Kim Pled Guilty

Although finding there were substantial and compelling reasons to

impose an exceptionally low sentence, the judge rejected the 24-month

sentence requested by the defense.  Instead, the judge imposed 100 months. 

The only reason given for the duration of the exceptional sentence was: “I

don’t believe 24 months, Counsel, in all fairness, would reflect a just

sentence for the deliberate taking of a life, but I am taking into consideration

the other factors that you've argued and making the mitigation to 100

months.” RP (6/23/17) 19 (emphasis added).  

Mr. Kim, however, had not been charged or convicted for deliberately

taking a life – he was charged and pled guilty to felony murder, based upon
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an Assault in the Second Degree. RCW 9A.32.050(1)(b); CP 11, 13-32. Mr.

Kim’s guilty plea statement specifically stated that the killing was not

deliberate:

On March 25, 2016, in Pierce County, Washington,
while attempting to stop a crime at the store where I worked,
I unlawfully committed the crime of assault in the second
degree, unintentionally causing the death of Jakeel Mason.

CP 30 (emphasis added).  

Indeed, Assault in the Second Degree does not even require that Mr.

Kim shot at Mr. Mason, while intending to cause him harm.  RCW

9A.36.021(1)(c) is committed by assaulting another with a deadly weapon,

a crime that can be committed simply by trying to scare the person by firing

a gun in their general direction.  There was no “deliberate” taking of a life12

in this case.

As noted above, once a court decides to impose an exceptional

sentence, the duration to be imposed is a matter of the court’s discretion. 

State v. Ritchie, supra.  A court need not give any reasons for the length of

an exceptional sentence. Id. at 395. Such an order is difficult to review

     See WPIC 35.50 (“[An assault is [also] an act[, with unlawful force,]12

done with the intent to create in another apprehension and fear of bodily injury,
and which in fact creates in another a reasonable apprehension and imminent
fear of bodily injury even though the actor did not actually intend to inflict
bodily injury.]”). 
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because, as Justice Scalia once noted, “The essence of unexplained orders is

that they say nothing.”  Ylst v. Nunnemaker, 501 U.S. 797, 804, 111 S. Ct.

2590, 115 L. Ed. 2d 706 (1991).

However, where a judge does give reasons, the traditional standard of

review is that the order “will not be disturbed on review except on a clear

showing of abuse of discretion, that is, discretion manifestly unreasonable,

or exercised on untenable grounds, or for untenable reasons.” State ex rel.

Carroll v. Junker, 79 Wn.2d 12, 26, 482 P.2d 775 (1971).  A trial court

abuses its discretion if its decision is based on a misunderstanding of the

underlying law. State v. Burke, 163 Wn.2d 204, 210, 181 P.3d 1 (2008).

In this case, the judge sentenced Mr. Kim as if he had been charged

and convicted of deliberately taking another person’s life, apparently

mistakenly thinking that Kim had been convicted of intentional second

degree murder.  Yet, as noted, Mr. Kim’s conviction could have been based

upon the fact that he intended to scare a fleeing robber by shooting in his

general direction, but unfortunately struck him, thereby unintentionally

killing him.

The difference is significant.  “American criminal law has long

considered a defendant’s intention -- and therefore his moral guilt -- to be
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critical to ‘the degree of [his] criminal culpability,’ . . . and the Court has

found criminal penalties to be unconstitutionally excessive in the absence of

intentional wrongdoing.”  Enmund v. Florida, 458 U.S. 782, 800, 102 S. Ct.

1140, 73 L. Ed. 2d 1140 (1982) (quoting Mullaney v. Wilbur, 421 U.S. 684,

698, 95 S. Ct. 1881, 44 L. Ed. 2d 508 (1975)).

As noted above at p. 10, n. 2, Mr. Kim had a good faith basis for

using the threat of deadly force to restrain someone who, possibly working

in conjunction with other boisterous people outside the store, forcefully ran

into Mr. Kim’s store, jumped behind the counter, began grabbing things and

then struggled with Mr. Kim inside the store, fighting him and possibly trying

to grab Mr. Kim’s gun.  Whether Mr. Kim used excessive force when he shot

his gun when Mason was going out the front door is not the issue at this

juncture.  What is the issue is that this was not a case where Mr. Kim

intentionally and deliberately killed Mr. Mason.   His moral culpability is far13

less than someone who deliberately killed, and such lessened culpability

should normally lead to a lower sentence than a situation where someone

intentionally killed another.

     Nor was this a case where Mr. Kim was committing some other offense,13

such as robbery, and Mr. Mason was killed during that crime.  As Mr. Kim’s
guilty plea statement makes clear, Kim was trying to stop a crime at his work
place, and Mr. Mason was unintentionally killed as a result.  CP 30.
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Here, where the trial court based the duration of the exceptional

sentence on a misunderstanding of Mr. Kim’s mental state and his moral

culpability, the trial court’s decision was manifestly unreasonable.  Mr. Kim

should have been sentenced for what he did, not what the judge mistakenly

thought he did.  The trial judge abused his discretion when departing

downward only 23 months based upon an incorrect understanding of the

charges.  The case should be sent back for a new sentencing hearing.

4. The Trial Court Erred When Not Giving Mr. Kim
Credit for Time Served in Pretrial Confinement

The trial court wanted to give Mr. Kim credit for the time he served

pending trial, but the State brought to the court’s attention a new statute,

passed in 2015, that bars awarding credit for time served for time spent on

pretrial home detention for certain categories of defendants.  RP (6/23/17) 20. 

This new law, however, is unconstitutional and violates the prohibitions

against double jeopardy and the equal protection and due process provisions

in the U.S. and Washington Constitutions.  U.S. Const. amends. V & XIV;

Const. art. I, §§ 3, 9 & 12.

A person sentenced to confinement has a constitutional right to

receive credit for time served before sentencing.  State v. Speaks, 119 Wn.2d

204, 206, 829 P.2d 1096 (1992) (citing Reanier v. Smith, 83 Wn.2d 342, 517
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P.2d 949 (1974); In re Phelan, 97 Wn.2d 590, 647 P.2d 1026 (1982)).  This

is required as a matter of due process and equal protection of the laws under

the Fourteenth Amendment and article I, sections 3 and 12, and double

jeopardy under the Fifth Amendment and article I, section 9: 

Fundamental fairness and the avoidance of
discrimination and possible multiple punishment dictate that
an accused person, unable to or precluded from posting bail
or otherwise procuring his release from confinement prior to
trial should, upon conviction and commitment to a state penal
facility, be credited as against a maximum and a mandatory
minimum term with all time served in detention prior to trial
and sentence. Otherwise, such a person’s total time in custody
would exceed that of a defendant likewise sentenced but who
had been able to obtain pretrial release.

Reanier v. Smith, 83 Wn.2d at 346.

Pretrial electronic home detention is a form of “confinement.”  RCW

9.94A.030(8) (“‘Confinement’ means total or partial confinement.”); RCW

9.94A.030(36) (“Partial confinement includes work release, home detention,

work crew, electronic monitoring, and a combination of work crew,

electronic monitoring, and home detention.”).  As “confinement,” the

Supreme Court has held that even if someone is not eligible for electronic

home detention as a form of post-conviction punishment, the defendant still

must be given credit for time spent on pre-trial electronic home detention

against whatever sentence is imposed.  State v. Speaks, supra.
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In 2015, for unknown reasons,  the Legislature passed a new statute14

(Laws of 2015, ch. 287, § 10), that prevents courts from giving credit for time

for certain categories of defendants towards their sentences for time spent

while confined pretrial on electronic home detention.  RCW 9.94A.505 now

provides:

(6) The sentencing court shall give the offender credit
for all confinement time served before the sentencing if that
confinement was solely in regard to the offense for which the
offender is being sentenced.

(7) The sentencing court shall not give the offender
credit for any time the offender was required to comply with
an electronic monitoring program prior to sentencing if the
offender was convicted of one of the following offenses:

(a) A violent offense;

(b) Any sex offense;

(c) Any drug offense;

(d) Reckless burning in the first or second degree . . .;

(e) Assault in the third degree . . . ;

     The legislative history does not reflect any reason for denial of credit for14

time served for time spent on electronic home detention, with most attention
focused on setting standards for such programs to increase public confidence. 
See, e.g.,  House Bill Report, EHB 1943 (2015); Senate Bill Report, EHB 1943
(2015).  The desire to increase “accountability” in electronic monitoring
programs generally has nothing to do with decision to deprive whole classes of
defendants from obtaining credit for time served on such programs.
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(f) Assault of a child in the third degree . . . ;

(g) Unlawful imprisonment . . .; or

(h) Harassment  . . .

RCW 9.94A.505.

Thus, those who steal large amounts of money from the most

vulnerable members of our society or white collar criminals who are

convicted for securities fraud will receive credit against their prison sentences

for pretrial confinement at home, but someone who is sentenced to prison for

selling a rock of cocaine or a relatively powerless small shopkeeper who

unintentionally kills someone robbing his or her establishment will serve

additional time in prison if confined prior to trial on electronic home

detention.  This disparity and arbitrary classification makes no sense. Even

if the classification at issue does not involve a suspect or semi-suspect class,

the mean-spirited nature of a law that denies credit for time served in pretrial

confinement based upon the type of crime the person is convicted of

committing fails to meet even the “rational basis” test.   15

     The Supreme Court has used the “rational basis” test in the past when15

reviewing discrimination regarding credit for pretrial electronic home detention.  
Harris v. Charles, 171 Wn.2d 455, 463, 256 P.3d 328 (2011).
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More importantly, the discrimination is not just between those

convicted of certain offenses listed in the new statute and those convicted of

other offenses.  Rather, there is a difference in treatment of those who are

charged with the same offense.  For instance, if someone charged with second

degree murder is released from jail without any electronic home detention,

upon the posting of bail or without any conditions at all (a “PR” release), and

is then later sentenced to serve 100 months in prison, that person will serve

only 100 months of confinement.  Yet, someone like Mr. Kim, who is

confined pretrial for  451 days on electronic home detention will serve

additional time of confinement – the 100 months plus the 451 days.

This difference – between people charged with exactly the same

offense, which results in some people serving more time than others, – is

irrational and violates equal protection even under a rational basis test:

We can see no practical, realistic or substantive
difference between time spent in pretrial detention for want of
bail and time spent in detention pending an appeal of a
conviction or time spent under a subsequently vacated and
reinstated sentence. It is all time spent in confinement and, if
not credited against a maximum or mandatory minimum
sentence, has the ultimate effect of enlarging the time of
potential confinement dictated by the maximum or mandatory
minimum sentence.
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Reanier v. Smith, 83 Wn.2d at 351.   16

The difference imposes double punishment on Mr. Kim based solely

upon his pretrial custody status – he has to serve 451 days more than the

person who is not confined pretrial.  See United States v. DiFrancesco, 449

U.S. 117, 129, 101 S. Ct. 426, 66 L. Ed. 2d 328 (1980) (double jeopardy

prohibition protects against multiple punishments for the same offense).

Here, Mr. Kim is being punished twice – he was confined for 451 days

pretrial and then, because he was not PR’d or simply pursuant to bail, he must

serve those same days again, a second time in prison. Again, double jeopardy

and equal protection are violated because Mr. Kim is serving more time in

prison than someone else charged with the same offense serves who was not

confined at home pursuant to EHM, but who was simply released on bail

pending trial.

To be sure, in recent years, the Supreme Court has restricted the

extent of its earlier holdings and has not required credit for time served for

pretrial release on community based supervision programs that did not qualify

     See also Williams v. Illinois, 399 U.S. 235, 244,  90 S. Ct. 2018, 26 L.16

Ed. 2d 586 (1970) (“We hold only that the Equal Protection Clause of the
Fourteenth Amendment requires that the statutory ceiling placed on
imprisonment for any substantive offense be the same for all defendants
irrespective of their economic status.”) (quoted in Reanier, 83 Wn.2d at 350-51).
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as “confinement.”  See State v. Medina, 180 Wn.2d 282, 324 P.3d 682

(2014).  The Court has also upheld the denial of credit for time served on

pretrial electronic home detention against the sentenced imposed in

misdemeanor and gross misdemeanor cases.  Harris v. Charles, 171 Wn.2d

455, 256 P.3d 328 (2011).

In Harris v. Charles, supra, the Court noted the distinctions between

felony sentencing and misdemeanor sentencing.  In particular, there is no

misdemeanor correlate to RCW 9.94A.030(36), which defines confinement

to include “partial confinement,” which includes electronic home detention.

Thus, the Court looked to see whether CrRLJ 3.2’s authorization of pretrial

release on electronic home detention was “punitive” or not.   Finding that the

court rule was not intended to punish misdemeanor offenders, the Court held

that the denial of credit for time spent on pretrial release for misdemeanors

did not violate double jeopardy.  Harris, 171 Wn.2d at 467-73.   

In its analysis, the Court stressed how important it was for courts in

misdemeanor cases to retain jail time as a sentencing option:

First, declining to credit misdemeanants for presentencing
time on EHM preserves jail time as a sentencing option.
There is a large disparity in sentencing consequences for
misdemeanor and felony offenses. . .  . A felony defendant
who receives credit for presentencing EHM will frequently be
subject to a lengthy prison sentence. But requiring a court to
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give credit to a misdemeanor defendant for presentencing
EHM time could significantly affect the court's discretion to
impose jail time at the defendant's sentencing.  Not requiring
credit for a misdemeanant's presentencing time on EHM
serves the legitimate state interest of preserving jail time as a
possible sentence for misdemeanor defendants. . . .  Second,
the distinct treatment of misdemeanants and felons for
purposes of sentencing credit rationally relates to maintaining
the traditional discretion that courts have when sentencing a
misdemeanor offender. . . .The different treatment of felons
and misdemeanants when granting sentencing credit serves
the legitimate government interest in maintaining the purpose
and discretion of misdemeanor sentencing.

Harris, 171 Wn.3d at 464-65 (emphasis added).

None of these justifications apply to the denial of credit for time

served to people accused of certain types of felonies, people who will in fact

be subject to lengthy prison sentences.  A decision to give credit for time

served to only to some felons and not to others furthers no legitimate

sentencing goal as explained by the Supreme Court in Harris.  There is

simply not even a rational basis to deny some people, based on the type of

offense they are convicted of, credit for time served in confinement pretrial.

In State v. Medina, supra, the Court explained the extent of its

holding in Harris:

If the legislature wants to credit pretrial time that does not
amount to confinement — like the CCAP time at issue here
— for nonviolent offenders, but not for violent offenders, it
may do so under Harris.
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180 Wn.2d at 293 (emphasis added).  What appears to be critical in making

this assessment is whether or not the pretrial time “amount[s] to

confinement” or not.  If it is not “confinement,” then the State can deny credit

against the sentence for pretrial time.

When the Legislature, though, amended RCW 9.94A.505 to deny

credit for time served based on certain categories of cases, the Legislature did

not at the same time change the definition of “confinement” in RCW

9.94A.030, which, as noted includes electronic home detention for all

categories of felons (not just those singled out for special treatment in RCW

9.94A.505) in the definition “confinement.” RCW 9.94A.030 (8) & (36). 

Thus, the Legislature still considers electronic home detention even for those

accused of the type of felonies listed in the new statute as being

“confinement.”  In this regard, the intent of RCW 9.94A.505(7) is clearly

punitive  and thus violates double jeopardy in that it imposes additional

punishment (“confinement”) on people like Mr. Kim who were subject to 451

days of pretrial confinement but not on people, charged with the exact same

offense, who were released simply on bail or personal recognizance.

If the Legislature changes the definition of “confinement” to exclude

electronic home detention, then perhaps Harris and Medina would control. 
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But as long as the Legislature continues to categorize those people whose

liberty is restricted sufficiently so as to be confined to their homes, subject to

electronic monitoring, as being in “confinement,” the new statute’s

deprivation of credit for time served for certain people is unconstitutional.

Laws of 2015, Chapter 287, § 10, is arbitrary and violates due

process, equal protection of the laws and the ban against double jeopardy.  

U.S. Const. amends. V & XIV; Const. art. I, §§ 3, 9 & 12.  This Court should

remand the case for entry of an order giving Mr. Kim credit for the time he

served in pretrial confinement, subject to electronic home detention.

E. CONCLUSION

For the foregoing reasons, the judgment should be reversed and the

case remanded for resentencing or for an order giving Mr. Kim credit for

pretrial confinement on electronic home detention.

Dated this 4th day of December 2017.

Respectfully submitted,

s/ Neil M. Fox                  
WSBA NO. 15277
Attorney for Appellant
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY 

STATE OF WASHINGTON, 

:MIN Sil{ KIM, 

Plaintiff, CAUSE NO: l&l-01310-6 

WARRANT OF COMMITMENT 
1) 0 CCAJl'l!.y Jail 
2) f$j0Dept of Carrectiais 

Defendant. 3) D Other Custody 

THE STATE OF WASHINGTON TO THE DIRECTOR OF ADULT DETENTION OF PIERCE COUNTY: 

WHEREAS, Judgment has been prcnrunced against the defendant in the Superior Court of the State of 
W ashingtan for the County of Pierce, that the defendant be punished as ~ecified in the Judgment and 
Sentence/Order Modifying/Revoking Probstioo/Canmunity Supervision, a full and correct copy ofwhidl is 
attadled her.to 

[ ] L YOU, THE DIRECTOR, ARE COMMANDED to receiQe the defendant for 
dassificstion, confinement and placement as ordered in the Judgment and Sentence. 
(Sentence of confinement in Pierce County Jail). 

YOU, THE DIRECTOR, ARE COMMANDED to take and deliQer the defendant to 
the proper officers of the Department of Cro-ecticns; and 

YOU, THE PROPER OFFICERS OF THE DEPARTMENT OF CORRECTIONS, 
ARE COMMANDED to receive the defendant f<r dassificsticn, confinement and 
placement as ordered in the Judgment and Sentence. (Sentence of confinement in 
Department of Ccrrectkm cmtody). 

WARRANT OF COMMITMENT -1 
Office of Prosecuting Attorney 
930 Tacoma Annue S. Room 946 
Tacoma, Washington 98402-2171 
Telephone: (253) 798-7400 
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[ l 3. YOU, THE DIRECTOF, ARE COl.v!MANDED to receive the defendant for 
dassificatian, conf"mernent and placement a; ordered in the Judgment and Sentence. 
(Sentence of conf"mernent or placement nct. covered by Sectians l and 2 above). ,,,,u111111,,,,, 

CERTIFIED COPY D 

Date JUN 2 i~_01_7 --'-"" 

STATE OF WASHINGTON 
ss: 

County of Pi..-ce 

I, Keoin Stodc, Clerk of the above entitled 
Court, do hereby c..-tifythat this f<regoing 
instrument is a true and correct copy of the 
criginal n= rn file in my office. 

,,,,,,,~ SUPf/;,,,,,, 
$'' "'-"0 ...•... :(10 ''.i;. . . 

f ~ .•. · · .. '? ~l directJon of the 
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By: ___ -'--'..,.!/)-'--,1"-v_."----+f----

D E P V CLER 

JO 1N R. HIC!{Mtm 
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.. l)EPT 22 
·1N OPEN COURT 

JUN 23 2017 
IN WITNESS WHEREOF, I h..-eunto set my 
hand and the Seal of Said Court this 
__ day of ____ ~--~ 

KEVIN STOCK, Clerk 
By: _________ Deputy 

SHS 
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Office or Prosecuting Attorney 
930 Tucoma Avenue S. Room 946 
Tacoma, Washington 98402-2171 
Telephone: (253) 798-7400 
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FILED 
DEPT 22 

IN OPEN COURT 

JUN 23 2017 

PIERCEC~rk 
By 

DEP TY 

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY 

SiATE OF WASHINGTON, 

vs. 

MINS1KKIM 

SID: 28326021 
DOB: 10/04/1985 

Plaintiff, CAUSE NO. 16-1·01310-6 

JUDGMENT AND SENTENCE (FJS) 
C><l Prison 
[ ] RCW 9.94A.712\9.94A.507 Prison Confinement 

Defendant. [ ] Jail One Year or Less 
[ J Firs!.·TimeOffender 
[ J Special Sexual Offender Sentencing Alternative 
[ J Special Drug Offender Sentencing Alternative 
[ J Alternative to Confinement (ATC) 
[ ] Clerk's Action Required, para 4.5 (SDOSA), 
4.7 and 4.8 (SSOSA) 4.15.2, 5.3, 5.6 and 5.8 

Juvenile Decline Mandato Discretions 

I. HEARING-

1.l A sentencing hearing was held and the defendant, the defendant's lawyer and the (deputy) proseo.tting 
attorney were present 

lI. FINDINGS 

There beir.g no reason why judgment should not be pronounced, the court F!NDS: 

2. 1 CURRENT OFFENSE(S): The defendant was found guilty en 03/16/2017 
by [ X J plea [ ] jury•verdict [ J bench trial of: 

COUNT CRJMl! RCW EllHANCl!Ml!NT DATE OP 
TYPE• CR!Ml! 

I MURDER IN THE 9A. 32. 050(1 )(b) 03/25/2016 
SECOND DEGREE (D5) 9.41.010 

9.94A.533 

INCIDENT NO. 

Pierce Coonty 
Sheriff 
#1608501803 

+ (F) Firearm, (D) Other deadly weapons, 0/) VUCSA in a protected zme, (VH) Veli. Hem, See RCW 46.61.520, 
(JP) Juvenile present, (SM) Sexual Mctivaticn, (SCF) Sexual Ccnduct with a Child for a Fee. See RCW 
9.94A~33(l!). (Irthe a1me ts a drug of!ense, Include the type o! drug In the seccnd column) 

as charged In the Amended Infcnnation 

JUDGMENT AND SENTENCE (JS) 
(Felony) (7/2007) Page 1 of 11 

11 ·°I· 052°JO.r 

Office of Prosecuting Attorney 
930 Tacoma A\·enue S. Room 946 
Tacoma, Washington 98402·2171 
Telephone: (253) 798-7400 
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J CU!Tent offenses encompassing the same criminal conduct and counting as one crime in determining 
the offmder score are (RCW 9.94A589): 

J Other OJ1Teil: convicticns listed under differeit cause numbers used in calCJJla!.ing the offmder score 
are (list offense and cause number): 

:i.z CRIMINAL HISTORY (RCW 994.A.525): 

NONE KNOWN OR CLAIMED 

23 

COUNT 
NO. 

I 

24 

25 

SENTENCING DATA: 

Ol'JIENDl!R. SERIOUSNl!SS STANDARDRANGl!. PLUS TOTAL STANDARD MAXIMUM 
SCORE Ll!Vl!L (not indudina enhmc;emeut(J l!NHANCl!Ml!N TS RANGl! Tl!.RM 

(mcluding Olllllm<OBIO~ 

0 XIV 123 - 220 MOS. 123 -220 MOS. LIFE 

!,OJ EXCEPTIONAL SENTENCE. Substantial and compelling reasais exist which justify an 
excsyticnal sentmce: 

:;:, 
[ J within [)Cl below the standard range for CClllllt(s) ----~ 

[ J above the standard range for Crunt(s) ----~ 
[ J The defmdant and state stipulate that justice is best served by imposition of the excsyticnal sentence 

above the standard range and the court finds the excsyticnal seitence furthers and is coosistent with 
the interests of justice and the purposes of the sentencing ref arm act. 

[ ] .Aggrava!.ing factors were [ ] stipulated by the defendant, [ ] frund by the court after the defendant 
waived jury trial, [ ] frund by jury by special interrogatory. ,,- ,.; "'- /'JE-· c.'?v f"Y!61 e Y ~~. 

Findings of fact and condusicns of law are attached in .o:ppa11rut 2:4. [ ] Jury's special interrogatory is 
attached. The Prosecuting Attorney [ ] did~ did nat recc:mmend a similar seitence. 

ABILITY TO PAY LEGAL FINANCIAL OBLIGATIONS. The court has considered the tatal am<Jlll'.1 

owing, the defendant's past, presmt and future ability to PSY legal financial obligations, induding the 
defendant's financial resources and the likelihood that the defendant's status will change. The court finds 
that the defendant has the ability or likely future ability to PSY the legal financial obligations imposed 
herein. RCW 9.94A 753. 

[ ] The following extraordinary cimmlstances exist thatmske restitution inappropriate (RCW 9.94A 753): 

[ ] The following extraordinary ciramistances exist that make payment of norunandatory legal financial 
obligaticns inappropriate: 

2.6 i.><] FELONY FIREARM OFFENDER REGISTRATION. The defendant cammitted a felony firearm 
offense as defined inRCW 9.41.010. 

] The court coosidered the following factors: 

[ ] the defmdsnt' s criminal history. 

[ J whether the defendant has prE!'-lirusly bem found nat guilty by reason of insanity of any offense in 
this state er elsewhere. 

[ J E!'-lidence of the defendant's propensity fer violence that would likely er,danger persons 

[ ] other: -------------------------

JUDGMENT AND SENTENCE (JS) 
(Felony) (7/20Cfl) Page 2 of l I 

Office of Prosecuting Attorney 
930 Tacoma Avenue S. Room 946 
Tacoma, Washington 98402-2171 
Telephone: (253) 798-7400 
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~ The c<JUrt decided the defendant [' ] should [')Ohou!d not register as a felony firearm offender. 

ill. JUDGMENT 

3. 1 The defendant is GUILTY of the Counts and Charges listed in Paragraph 2. 1. 

16--1-01310--6 

3.2 [ ] The c<JUrt DISMISSES COlllltS ---- [ ] The defendant is found NOT GUILTY of Counts 

IV. SENTENCE AND ORDER 

IT IS ORDERED: 

4. 1 Defendant shall pay to the Clerx of this Court: ('Pior,, Cou,qCl,rl<, 930 Ta,oma Av,#! 10, Ta,om• WA98402) 

J.ASSCODE 

R:I'NIRJN $ Restitution to: ~------

PCV 

DNA 

PUB 

FRC 

FCM 

$ Restitutim to: 
(Name and Address--address may be withheld and pro,ided cmfidentislly to Clerk's Office). 

$ 500.00 Crime Victim assessment 

$ I 00. 00 DNA Database Fee 

$ ____ Court-APpointed Attorney Fees and Defense Costs 

$ 200.00 CriminsJ Filing Fee 

$ Fine 

OTHER LEGAL FINANCIAL OBLIGATIONS (specify below) 

$ Other Costs for: ___________________ _ 

$ Other Costs for: ____________________ _ 

=ov 
$ '4VV TOTAL 

[r.(The above total does not indude all restitutim which may be set by later <rder of the cClllli:. An agreed 
restitutim order may be entered. RC'N 9.94A 753. Arestitutimhearing: 

[ ] shall be s~ by the prosecutor. 

[] is scheduled fer __________________________ _ 

[] RE:SIII OIION. Order Attached 

[X] Restitutim ordered above shall be paid jointly and se,erslly with: 

NAME of other defendant 

RlN 

JUDGMENT AND SENTENCE (JS) 
(Felony) (//20Cf7) Page 3 of 11 

CAUSE NUMBER (Victim name) (A>nount ·$) 

Office of Prosecuting Attorney 
930 Tacoma Avenue S. Room 946 
Tacoma, Washington 98402-2171 
Telephone: (253) 798-7400 
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[ J The Department of Ccrrectims (DOC) or derk of the court shall immediately issue a Notice of Payroll 
Deduction. RCW 9.94A 7(!,(Y},, RCW 9.94A 7(f::J(.f!). 

[X] All payments shall be made in accordance with the policies of the clerk, commencing immediately, 
unless the court specifically sets forth the rate herein: Nct less than $ per mcnth 
commencing. . RCW 9.94.760. If the court does net set the rate hereiri, the 
defendant shall report to the derk' s office within 24 hours of the ffil:ry of the judgment and sentence to 
set up a payment plan 

The defendant shall report to the derk of the court or as directed by the derk of the court to prmide 
financial and ct.her information as requested. RCW 9.94A 760(/)(o) 

] COSTS OF INCARCERATION. In additim to ct.her costs imposed herein, the coort finds that the 
defendant has or is likely to have the means to pay the costs of incarceratian, end the defendant is 
ordered to pay sum costs at the statutory rate. RCW I 0. 0 I. 160. 

COLLECTION COSTS The defendant shall pay the costs of services to collect unpaid legal financial 
obligatims per cmtraa or statute. RCW 36.18.190, 9.94A 780 and 19.16.500. 

INIEREST The financial obligatims imposed in this judgment shall bear interest framthe date of the 
judgment until payment in full, at the rate applicable to civil judgments RCW 10.82.090 

COSTS ON APPEAL An award of costs m appeal against the defendant may be added to the total legal 
financial obligatians. RCW. 10.73.160. 

4. lb ELECTRONIC MONITORING REIMBURSEMENT. The defendant is ordered to reimburse 

-------- (name of electrai.icmonit<ring agency) at------------~ 
for the cost of pretrial electrai.ic monit<ring in the amrunt. of $c_ ______ _ 

4.2 [X] DNA TESTING. The defendant shall have a blood/biological sample drawn for purposes of DNA 
identificatim analysis and the defendant shall fully cooperate in the testing The appropriate agency, the 
county or DOC, shall be responsible for obtaining the sample prior to the defendant's release fram 
confinement. RCW 43.43.754. 

[ J HIV TESTING. The Health Department or designee shall test and COl.lllsel the defendant for HIV as 
soon as possible end the defendant shall fullycooperate in the testing. RCW70.24.340. 

4.3 NO CONTACT r)~ ~,.,,a;-
The defendant shall net haV!j,CCl'ltaa with Jakeel Masai's family including, but net limited to, persanal, 
verbal, telephonic, written or cCl'ltaa through a third PaltY. for /. I f €. years (net to exceed the maximum 
stan.ttary sentence). 2U"ytr;Pt f<H'f6 re {'rt?i'"1r, 11JV!$ oe',e ..... 

[ J Domestic Violence No-Contaa Order, Antiharassment No-CCl'ltaa Order, or Sexual Assault Protection 
Order is filed with this .lildgment and Sentence. 

4.4 OTHER: Property may have been taken into custody in cmjuncticn with this case. Proper!'/ may be 
returned to the rightful owner. Any daim for return of sum property must be made within 90 days After 
90 days, ifyru do net make a daim, property may be disposed of according to law. 

4.4a Property may have been taken into custody in cmjunctim with this case. Property may be returned to the 
rightful owner. Any daim fer return of sum property must be made within 90 days unless forfeited by 

JUDG!l.:!ENT AND SENTENCE (JS) 
(Felmy) (7 /20Cfl) Page 4 of 11 

Office of Prosecuting Attorney 
930 Tacoma Annue S. Room 946 
Tacoma, Washington 98402-2171 
Telephone: (253) 798-7400 
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agreement in which case no daimmay be made. After90 days, ifycu do notmske a daim, property may 
be disposed of according to law. 

BOND IS HEREBY EXONERATED 

4.5 CONFINEMENT OVER ONE YEAR The defendant is sentenced as follows: 

(a) CONFINEMENT. RCW9.94A589. Defendant iHentenced to the followingtermoftotal 
cmfinement in the mstody of the Department of Ccrredims (DOC): 

/ 00 months on Count I mrnths al Count ---- ----
months al Count mrnths al Count ---- -----

months al Count mrnths on Count ----- -----

Actual llllinber of months of total confinement ordered is: __ _._/_~_o_·_m __ "_> _______ _ 
(AddmandstCIY firearm, deadly weapais, and sexual motivetial enhancement time to nm consecutively to 
other crunts, see Sedion 2.3, Sentencing Data, above). 

[ J The confinement time en Ccunt(s) caitain(s) a mandatory minimum term of ____ ~ 

CONSECUTIVE/CONCURRENT SENTENCES. RCW 9.94A589. All COl.lllts shall be served 
conmrrently, except for the partial cf those counts for which there is a special finding of a firearm, other 
deadly weapon, sexual motivation, VUCSA inaproteaedzaie, ormanufaaure ofmethsrnphetarnine with 
juvenile present as set forth above at Sedial 2.3, and except for the following ccunts which shall be served 
calsecutively: _____________________________ _ 

The sentence herein shall nm consecutively to all felaly sentences in other cause lllJinbers imposed prior to 
the cornmissial of the crime(s)being sentenced The sentence herein shall nmconmrrently withfelaly 
sentences in other cause numbers imposed after the cornmissial of the crime(s) being ser.tenced except fer 
the following cause lllJinbers RCW 9.94A589: __________________ _ 

Confinement shall ccmmence immediately unless otherwise set forth here: __________ _ 

(c) Credit for Time Served. The defendant shall receive credit fer eligible time served prier to 
sentencing if that confinement was solely under this cause number. RCW 9.94A505. The jail shall 
compute time served ~ ()61"'~1>1&'11 o F co(l(/{;on <.1,0 <; S rlm.-<... Cf'"t..&..'....,,,._.,---e-· 

~~"~ f\iM&;,Z V r2t.~' t/.'i</14. 7.;L"l(b) 

lf\?JO CC-M1N I[ nJ ~ fX:i"/lj1-l>tC<Nf of-C.ui"~'1(t\)S, 

2}z 61, ~flq C: l>'b+t:=- ;,, d,' 76, .:, ,z; 
3,Z / iGH 'r'S t-,0 ' ~--~ 
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[ J COMJIIIUNITY PLACEMENT (pre 7/1/00 offenses) is arde.-ed as follows: 

~9 
Count -::,,,-- 'fa- ___ months; 

Count _____ far ___ months; 

Count _____ fcc ___ months; 

[X] COMMUNITY CUSTODY (To determine which offenses are eligible fee or required fee arnmunity 
. custody see RCIN 9.94A 701) 

The defendant shall be an cammunity custody fee: 

Count(s) I 36 manths far Serirus Violent Offenses 

Count(s) 18 manths far Violent Offenses 

Count(s) 12 manths (for crimes against a perc..an, drug offenses, cc offenses 
involving the unlawful posse"oSian of a firearm by a 
street gang men,ber ar associate) 

Mote: a:mbined term of canfinen>ent and cammunity custody fee any particular offense cannot eJ<Ceed the 
statutay maximum. RCW 9.94A 701. 

(B) While an cammunity placen>ent or ccmrnunity custody, the defendant shall: (l)repcct to and be 
available fee CClllact with the assigned community cccrectians officer as directed; (2) wcrk at DOC­
approved educatian; employment and/or cammunity restiwtian (service); (3) notify DOC of any change ir, 
defendant's address or employment; (4) not cmsume cootrolled substances except pursuant to lawfully 
iSSl.led prescriptions; (5) not unlawfully possess cantrolled substances while in ccrnmunity custody; (6') not 
awn, use, or possess firearms ar smmunitian; (7) pay supervisian fees as determined by DOC; (8) perform 
affirmative acts as required by DOC to canfirm a:mpliance with the ceders of the crurt; ('l'J abide by any 
additiooal canditians imposed by DOC under RCW 9.94A 704 and .706 and (JO) fer sex offenses, submit 
to electranic manitcring if imposed by DOC. The defendant's residence locl!tian and living arrangen>ents 
are subject to the priar approval of DOC while in cammunity placement or carnmunity custody. 
Community custody farsex offenders not sentenced underRCW9.94A712 maybe extended farup tothe 
statutaymaximum term of the sentence. Violatian of community custody imposed fer a sex offense may 
re!ll!t in additianal anfinen>ent 

The court arders that during the period of supervisian the defendant shall: 

] cansume no almhol. 

J have no cantaa with:--------------------------~ 

[ ] remain [ ] within [ J outside of a specified geographical boondary, to wit: _________ _ 

J not serve in any paid or volunteer capacity where he ar she has cantrol cc supervisian of minces under 
13 years of age 

J participate in the following crime-related treatment cc counseling services: _________ _ 

J undergo an evaluatian for treatment fee [ J domestic violence [ J substance abuse 

[ J mental health [ J anger management and fully carnply with all recommended treatment. 

J comply with the following crime-related prohibitians: ----------------

[ J Other conditians: 

JlIDG11ENT .AND SENTKt-:fCE (JS'; 
(Felcny) (J /2M) Page 6 of 11 

Office of Prosecuting Attorney 
930 Tacoma Avenue S. Room 946 
Tacoma, Washington 98402-2171 
Telephone: (253) 798-7400 



2 

i\l ti " 
,:.._..; ,- - 3 

4 

5 

6 

(a._] 7 
'-

\_, 8 
ri ,, 
' " ;1 ., , r, 9 

i·-
IO 

rl 11 
'-·' 

12 

:.{) 
13 ··, i ,·., 

',~, 14 
;,.:.,., 

' ' .. .. 
.~. 1 i"( ;; 15 

16 

17 

18 

19 

20 

l; ,, " ,. 
.., r r, r. 21 

22 

23 

24 

25 

26 
,, ,. ,, 

' 
., - r i' 27 

28 

4.7 

4.8 

5. J 

5.2 

5.3 

• • 16-1-01310-6 

I 
[ J For sentences imposed llllder RCW 9.94A 702, other conditians, including electranic monitoring, may 

be impo,;ed during canmunity custody by the Indeterminate Sentence Re.Tiew Board, or inlan 
emergency by DOC. Emergency conditians imposed by DOC shall net remain in effect 1ai\ger thsn 
seo;en working days. j 

Court Ordered Treatment: If any court orders mental health or chemical dependency treatment, the 
defendant must notify DOC and the defendant must release treatment informstim to DOC forthe duratian 
of incarceratim and supervisim RCW 9.94A562. I 
PROVIDED: That llllder no circumstances shall the total term of canfinement plus the term of community 
custody actually served exceed the statut<I)' maximum for ead! offense j 

[ ] WORKETBIC CAMP. RCW9.94A690, RCW72.09.410. The court finds that the defendant is 
eligible and is likely to qualify for werk ethic camp and the court recanmends that the defendstit serve the 
sentence at a werk ethic camp. Upm canpletim of work ethic camp, the defendant shall be released on 
cornmunity custody for any remaining time of total confinement, subject to the cmditians below. Violatim 
of the cmditians of cornmunity custody may result in a relllm to total cmfinement for the balance of the 
defendant's remaining time of total cmfinement The cmditians of cammunity custody are stltted abcoe in 
Section 4.6. I 
OFF LIMITS ORDER (kncwn drug trafficker) RCW l 0.66.020. The following areas are off'limits to the 
defendant while under the superoision of the County Jail or Department of Correctians: I --~,----

1 

V. NOTICES AND SIGNATURES 

COLLATERAL A'ITACK ON JUDGMENT. Any petitim er motim for collateral attack on this 
Judgment and Sentence, including but net limited to any persmal restraint petition, state habeak corpus 
petition, motim to vacate judgment, motim to withdraw guilty plea, motim for new trial or motim to 
arrest judgment, must be filed within one year of the final judgment in this matter, except as piooided for in 
RCW 10.73.100. RCW 10.73.090. I 
LENGI'H OF SUPERVISION. For an offense coramitted prior to July 1, 2000, the defendant shall 
remain llllder the court's jurisdiction and the supervisim of the Department of Corrections far a period up to 
10 years from the date of sentence er release from cmfinement, whid!eo;er is lmger, to assure payment of 
all legal financial obligatims unless the court extends the criminal judgment an adrlitimal 10 ye= Farm 

I 

offense committed m or after July 1, 2000, the court shall retain jurisdictim coer the offender,! for the 
purpose of the offender's compliance with payment of the legal financial obligatians, until the obligatian is 
completely satisfied, regardless of the statutory maximum for the crime. RCW 9.94A 760 and 'Rew 
9.94A505. The clerk of the court is authcrized to collect unpaid legal financial obligatians at any time the 
offender remains llllder the jurisdiction of the court for purposes of his or her legal financial obligations. 
RCW 9.94A 760(_4) and RCW 9.94A 753(4). ' 

! 
NOTICE OF INCOJl.!IE-WITHHOLDING ACTION. If the court has not ordered an immediate notice 
of payroll deductim in Sectim 4.1, you are notified that the Department ofCorrectians or the clerk of the 
court may issue a notice of payroll deductim without notice to you if you are more thsn 30 days past due in 
mon!hly payments in an amount equal to or greater thsn the amount payable far me mmth. RCW 

JUDGMENT AND SENTENCE (JS) 
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9.94A. 7(,02. Other income-withholding action llllder RCW 9.94A may be tsken without furth~notice. 

~~:~:~::::::without further notice. RCW 9.94A 7606 I 
[-A efendant WaJVes sny right to be present at sny restillltion hearing (sign initials): M. ~I . 
CRIMINAL ENFORCEMENT AND CIVIL COLLECTION. Any violation of this li.!dgm:mt snd 
Sentence is pllllishable by up to 60 days of confinement perviolaticn Per sectioo 2.5 of this document, 
legal financial obligations are collectible by civil meam RCW 9.94A634. I 

' FIREARMS. You must immediately surrender any concealed pistol license and you may1not mm, 
use or possess any fireann unless your ~ to do so is restored by a court of record. (The court clerk 
shall forward a copy of the defendsnt's driver's license, identicard, er comparable identificatioq to the 
Department of Licensing alaig with the date of conviction er commitment) RCW 9.41.040, 9.41.047. 

I 

SEX AND KIDNAPPING OFFENDER REGISTRATION. RCW 9A44.130, 10.01.200. 

N/A 

[ ] The court finds that Count __ is a felcny in the cammissicn of which a motor vehicle ~as used. 
The clerk of the court is directed to immediately forward an Abstract of Court Record to the Department of 
Licensing, which must revoke the defendant's driver's license. RCW 46.20.285. I 
If the defendant is orbeccmes subject to court-ordered mmtal health er chemical depE<!dency treatment, 
the defE<ldant must notify DOC and the defendant's treatment information must be shared witli DOC for 
the duration of the defendant's incarceraticn snd supervision RCW 9.94A562. I 

I 

OTHER:--------------------------------

JUDGE 

Print name 

Deputy Prosecuting Attorney 

Printnsme: Hh?tzff!-V r'~OOIL... 
WSB # / '(fr"( I 

/:;;2 
7. 

Defen<lant 
Print name: t\ ,· v,. c;-; I.( k: .... , 

JUN 23 2017 

Voting~ Statement: I admawledge that I have lost my right to vote because of this felooy coovicticn IfI am 
registered to vote, my voter registratioo will be cancelled. 

JUDGMENT Ar.lID SEN l .E.N.CE (JS) 
(Felooy) (//2007) Page 8 of 11 
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• • 16-1:01310-6 

My right to vate is provisiaially restored as long as I am nat tmder the authority of DOC (not serving a sentence of 
contmement in the custody of DOC end not subject to ccrnmunity custody as defmed in RCW 9.94A.030). I must re­
register before voting The provisianal right to vote may be rE!'.loked ifl fail to comply with all the terms of my legal 
fmencial obligations or en agreement for the payment of legal fmencial obligations 

My right to ,;,ate may be permanently restored by cne of the following fa- each felcny ccn'licticn: a) a certificste of 
discharge issued by the sentencing crurt, RCW 9.94A637; b) a cCllrt order issued by the sentencing CCllrt restoring 
the right, RCW 9.92.066; c) a fmal a-der of discharge issued by the indeterminate sentence rE!'.liew board, RCW 
9.96.050; or d) a certificate ofresta-aticn issued by the go,;,erna-, RCW 9.96.020. Vatingbefore the right isresta-ed 
is a class C fekny, RCW 29A84.660. Registering to ,;,ote before the right is restored is a dass C felcny, RCW 
29A84.140. 

Defendant's signsture: ....,,)f:.~::~=========:::::::,-:::,, 7 

JUDGMENT AND SENTENCE (JS) 
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CERIIFICATE OF CLERK 

CAUSE NUMBER of this case: 16-1-01310-6 

I, KEVIN SI'OCK Cl.rt of this Court, certify that the f<regoing is a full, true and C<ITed copy of the Judgmen!. and 
Sen1ence in the abO'le-entitled aaion new ai reccrd in this office. 

WITNESS my hand and seal of the said Supeicr CO!lrt affixed this date: -----------

Clerk of said COl!ll!y and State, by: ________________ , D(1)uty Clerk 

IDENTIFICATION OF C.QURJ: Rl:,l'QRTER 
bllllly vmon 

JUDGMENT AND SENTENCE (JS) 
(Felony) (//2007) PSf,e l O ofl l 
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APPENDIX "F' 

The defendanl having been sentenced to the Department of Correctiais f<r a: 

sex offense 
_,X=-- seious violent offense 

assault in the secaid degree 
any crime where the defendanl ar an accomplice was armed with a deadly weapai 
any felaiy 1mder 69.50 and 69.52 

The offender shall repcrt. to and be available far caitact with the assigned community correctiais officer as directed: 

The offender shall w<rl< at Department of Correctiais approved educaticn, employment, and/<r ccrnmunity service; 

The offender shall net consume controlled substances &cept pursuant to lawfully issued presaiptiais: 

An offender in ccrnmunity custody shall not unlawfully possess controlled substances; 

The offender shall pay ccrnmunity placement fees as determined by DOC: 

The residence location and living arrangements are subject to the pri<r approoal of the department of carrecti= 
during the paiod of community placement. 

The offender shall submit to affirmative acts necessary to rnaiitar compliance with court arders as required by 
DOC. 

The Court may also arder any of the following special caiditiais: 

__ (I) 

__ (II) 

__ (III) 

__ (J.V) 

__ M 

__ 0TT) 

__ (VII) 

APPENDIXF 

The offender shall remain within, <r outside of, a specified geographical boundary: 

The offender shall net have direct ar indirect contact with the victim of the crime ar a specified 
dass of individuals: 

The offender shall participate in crime-related treatment ar counseling services; 

The offender shall net consume alccb.ol; -------------------­

The residence location and living arrangements of a sex offender shall be subject to the pri<r 
appr<Nal of the department of correcticru; er 

The offender shall canply with any crime-related prcb.ibitiais. 

Other:--------------------------------

Office or Prosecuting Attorney 
930 Tacoma Al·enue S. Room 946 

·Tacoma, Washington 98402-2171 
Telephone: (253) 798-7400 
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IDENTIF1CATION OFDEFENDANT 

SID No. 28326021 
(If no SID take fingerprint card fa- State Patrol) 

FBI No. 525373PG1 

PCN Na. 54 l 579354 

Date of Birth 10/04/1985 

Local ID No. 20160922017 

Other 

Alias name, SSN, DOB: NONE KNOWN NOR CLAIMED 

Race: Ethnicity: Sex: 
[ X] Asian!Padfic 

Islander 
[ l Bladt/ African­

American 
[ l Caucasian [ J Hispanic [ X] Male 

[ l Native American [ ] Other: : [ X] Non- [] Female 
Hispanic 

FINGERPRINTS 

Left frur fingers taken simultaneously Left TluJmb 

~ /.:fS}t~ 

tti:_" 
~~~ 

I attest that I ssw the same defendant who appeared in court on this documE!ll. affix his ar h\r-'fmgerprints and 

signature thereto. Clerk of the C~ Clerk, Dated: 

DEFENDANT'S SIGNATURE: ,!.~~==_:========="-------------
;, ·'6 ,o..,,,,... VL /I ._ i,..,A- qe:,oo 1_ 

DEFENDANT'S ADDRESS: ~'t:-~_~_,_· __ 7_,ou_ ·_ ·r_ ·--"-"'-"-"-"'-"----------

JUDGMENT AND SENTENCE (JS) 
(Felony) (7!1fm) Page ll of ll 
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Room 94~ 
COPY RECE!V[{) 

JUN 2 9 2017 

PIERCE COUrnY 
PROSECUTING l,TT0.,:;~·1 

IN THE SUPERIOR COURT OF THE STA TE OF WASHINGTON 
IN AND FOR THE COUNTY OF PIERCE 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

MIN SIKKIM, 

Defendant. 

No. 16-1-01310-6 

FINDINGS OF FACT AND 
CONCLUSIONS OF LAW ON DEFENSE 
MOTION FOR EXCEPTIONAL 
SENTENCE DO WNW ARD 
RCW 9.94A.535(1) 

16 THIS MATTER having come on before the Honorable John R. Hickman on June 

11 23, 2017, and the court having rendered an oral ruling thereon, the court herewith makes 

18 the following findings of fact and conclusions of law as required under RCW 9.94A.535. 

19 

20 
FINDING OF FACT 

21 

22 
I. On March 16, 2017, the defendant pleaded guilty to one count of Murder in the 

Second Degree. The shooting that led to this charge occurred on March 25, 2016. 
23 

24 
2. The defendant appeared before this court for sentencing on June 23, 2017. 

25 

26 

21 FINDINGS OF FACTS AND CONCLUSIONS OF 
LAW ON DEFENSE MOTION FOR EXCEPTIONAL 

28 SENTENCE DO WNW ARD 
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3. The standard sentencing range in this matter is 123 - 220 months. 

4. Prior to imposing sentence, the court reviewed the defendant's criminal history, the 

State's recommendation, a statement regarding the facts of the incident, the defense 

sentencing memorandum, and letters submitted in support of the defendant Mr. 

Kim. The court also heard directly from the defendant's wife who was present in 

court and the defendant himself. 

5. The Defense asked the court to impose an exceptional sentence downward. 

6. The court reviewed the mitigating circumstances outlined in RCW 9.94A.535(1) 

and noted that those circumstances are illustrative only and are not intended to be 

exclusive reasons for an exceptional sentence. 

7. The court outlined the mitigating circumstances it was considering and concluded 

that the following mitigating circumstances are compelling reasons justifying an 

exceptional sentence: I) The defendant's wife had been shot and injured by 

different person in a similar incident approximately one month prior to this 

incident; 2) The defendant immediately.and fully cooperated with the investigation; 

3) The defendant took responsibly for his actions in his plea and demonstrated clear 

remorse in his allocution. 

8. The court imposed an exceptional sentence downward of I 00 months. 

27 FINDINGS OF FACTS AND CONCLUSIONS OF 
LAW ON DEFENSE MOTION FOR EXCEPTIONAL 
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CONCLUSIONS OF LAW 

I. The court concludes that a sentence outside the standard sentence range in this 

matter is appropriate, as there are substantial and compelling reasons justifying an 

exceptional sentence. 

2. While the court considered mitigating circumstances noted in RCW 9.94A.535(1), 

it concludes that compelling mitigating circumstances beyond that list support and 

. exceptional sentence downward. 

3. The court concludes that the following mitigating circumstances are compelling 

reasons justifying the exceptional sentence: I) The defendant's wife had been shot 

and injured by different person in a similar incident approximately one month prior 

to this incident; 2) The defendant immediately and fully cooperated with the 

investigation; 3) The defendant took responsibly for his actions in his plea and 

demonstrated clear remorse in his allocution. 

4. The court concludes that under RCW 9.94A.535, there are substantial and 

compelling reasons justifying an exceptional sentence downward. 

5. The court imposes an exceptional sentence downward of I 00 months. 

ENTERED this .!:22_ day of_~~"""'~~--· 2017. 

JUN 30 2017 
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Relevant Statutory Provisions and Rules

Code of Judicial Conduct 2.5 provides:

Competence, Diligence, and Cooperation

         (A) A judge shall perform judicial and administrative
duties, competently and diligently.

         (B)  A judge shall cooperate with other judges and court
officials in the administration of court business.

                                                 COMMENT

         [1]  Competence in the performance of judicial duties
requires the legal knowledge, skill, thoroughness, and
preparation reasonably necessary to perform a judge's
responsibilities of judicial office.

         [2]  In accordance with GR 29, a judge should seek the
necessary docket time, court staff, expertise, and
resources to discharge all adjudicative and administrative
responsibilities.

         [3]  Prompt disposition of the court's business requires
a judge to devote adequate time to judicial duties,
to be punctual in attending court and expeditious in
determining matters under submission, and to take reasonable
measures to ensure that court officials, litigants, and their
lawyers cooperate with the judge to that end.

         [4]  In disposing of matters promptly and efficiently, a
judge must demonstrate due regard for the rights of
parties to be heard and to have issues resolved without
unnecessary cost or delay.  A judge should monitor and
supervise cases in ways that reduce or eliminate dilatory
practices, avoidable delays, and unnecessary costs.

i



Code of Judicial Conduct 2.6 provides in part:

Ensuring the Right to Be Heard

       (A)  A judge shall accord to every person who has a legal
interest in a proceeding, or that person's lawyer, the right to be
heard according to law.

RCW 9.94A.030 provides in part:

(8) "Confinement" means total or partial confinement.
. . .

(36) "Partial confinement" means confinement for no
more than one year in a facility or institution operated or
utilized under contract by the state or any other unit of
government, or, if home detention, electronic monitoring, or
work crew has been ordered by the court or home detention
has been ordered by the department as part of the parenting
program, in an approved residence, for a substantial portion
of each day with the balance of the day spent in the
community. Partial confinement includes work release, home
detention, work crew, electronic monitoring, and a
combination of work crew, electronic monitoring, and home
detention.

RCW 9.94A.500 provides in part:

(1) Before imposing a sentence upon a defendant, the
court shall conduct a sentencing hearing. The sentencing
hearing shall be held within forty court days following
conviction. Upon the motion of either party for good cause
shown, or on its own motion, the court may extend the time
period for conducting the sentencing hearing. . . .

ii



RCW 9.94A.505 provides in part

(1) When a person is convicted of a felony, the court
shall impose punishment as provided in this chapter. . . .

 . . .

(6) The sentencing court shall give the offender credit
for all confinement time served before the sentencing if that
confinement was solely in regard to the offense for which the
offender is being sentenced.

(7) The sentencing court shall not give the offender
credit for any time the offender was required to comply with
an electronic monitoring program prior to sentencing if the
offender was convicted of one of the following offenses:

(a) A violent offense;

(b) Any sex offense;

(c) Any drug offense;

(d) Reckless burning in the first or second degree as
defined in RCW 9A.48.040 or 9A.48.050;

(e) Assault in the third degree as defined in RCW
9A.36.031;

(f) Assault of a child in the third degree;

(g) Unlawful imprisonment as defined in RCW
9A.40.040; or

(h) Harassment as defined in RCW 9A.46.020.
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RCW 9.94A.530 provides in part:

(2) In determining any sentence other than a sentence
above the standard range, the trial court may rely on no more
information than is admitted by the plea agreement, or
admitted, acknowledged, or proved in a trial or at the time of
sentencing, or proven pursuant to RCW 9.94A.537.
Acknowledgment includes not objecting to information stated
in the presentence reports and not objecting to criminal
history presented at the time of sentencing. Where the
defendant disputes material facts, the court must either not
consider the fact or grant an evidentiary hearing on the point.
The facts shall be deemed proved at the hearing by a
preponderance of the evidence, except as otherwise specified
in RCW 9.94A.537. On remand for resentencing following
appeal or collateral attack, the parties shall have the
opportunity to present and the court to consider all relevant
evidence regarding criminal history, including criminal
history not previously presented.

RCW 9.94A.535 provides in part:

The court may impose a sentence outside the standard
sentence range for an offense if it finds, considering the
purpose of this chapter, that there are substantial and
compelling reasons justifying an exceptional sentence. Facts
supporting aggravated sentences, other than the fact of a prior
conviction, shall be determined pursuant to the provisions of
RCW 9.94A.537.

Whenever a sentence outside the standard sentence
range is imposed, the court shall set forth the reasons for its
decision in written findings of fact and conclusions of law. A
sentence outside the standard sentence range shall be a
determinate sentence. . . .

. . . 
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(1) Mitigating Circumstances - Court to Consider

The court may impose an exceptional sentence below
the standard range if it finds that mitigating circumstances are
established by a preponderance of the evidence. The
following are illustrative only and are not intended to be
exclusive reasons for exceptional sentences. . . .

RCW 9A.16.080 provides:

In any criminal action brought by reason of any person
having been detained on or in the immediate vicinity of the
premises of a mercantile establishment for the purpose of
investigation or questioning as to the ownership of any
merchandise, it shall be a defense of such action that the
person was detained in a reasonable manner and for not more
than a reasonable time to permit such investigation or
questioning by a peace officer, by the owner of the mercantile
establishment, or by the owner's authorized employee or
agent, and that such peace officer, owner, employee, or agent
had reasonable grounds to believe that the person so detained
was committing or attempting to commit theft or shoplifting
on such premises of such merchandise. As used in this
section, "reasonable grounds" shall include, but not be limited
to, knowledge that a person has concealed possession of
unpurchased merchandise of a mercantile establishment, and
a "reasonable time" shall mean the time necessary to permit
the person detained to make a statement or to refuse to make
a statement, and the time necessary to examine employees and
records of the mercantile establishment relative to the
ownership of the merchandise.
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RCW 9A.32.050 provides:

(1) A person is guilty of murder in the second degree
when:

(a) With intent to cause the death of another person
but without premeditation, he or she causes the death of such
person or of a third person; or

(b) He or she commits or attempts to commit any
felony, including assault, other than those enumerated in
RCW 9A.32.030(1)(c), and, in the course of and in
furtherance of such crime or in immediate flight therefrom, he
or she, or another participant, causes the death of a person
other than one of the participants; except that in any
prosecution under this subdivision (1)(b) in which the
defendant was not the only participant in the underlying
crime, if established by the defendant by a preponderance of
the evidence, it is a defense that the defendant:

(i) Did not commit the homicidal act or in any way
solicit, request, command, importune, cause, or aid the
commission thereof; and

(ii) Was not armed with a deadly weapon, or any
instrument, article, or substance readily capable of causing
death or serious physical injury; and

(iii) Had no reasonable grounds to believe that any
other participant was armed with such a weapon, instrument,
article, or substance; and

(iv) Had no reasonable grounds to believe that any
other participant intended to engage in conduct likely to result
in death or serious physical injury.

(2) Murder in the second degree is a class A felony.
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RCW 9A.36.021 provides:

(1) A person is guilty of assault in the second degree
if he or she, under circumstances not amounting to assault in
the first degree:

(a) Intentionally assaults another and thereby
recklessly inflicts substantial bodily harm; or

(b) Intentionally and unlawfully causes substantial
bodily harm to an unborn quick child by intentionally and
unlawfully inflicting any injury upon the mother of such
child; or

(c) Assaults another with a deadly weapon; or

(d) With intent to inflict bodily harm, administers to
or causes to be taken by another, poison or any other
destructive or noxious substance; or

(e) With intent to commit a felony, assaults another;
or

(f) Knowingly inflicts bodily harm which by design
causes such pain or agony as to be the equivalent of that
produced by torture; or

(g) Assaults another by strangulation or suffocation.

(2)(a) Except as provided in (b) of this subsection,
assault in the second degree is a class B felony.

(b) Assault in the second degree with a finding of
sexual motivation under RCW 9.94A.835 or 13.40.135 is a
class A felony
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U.S. Const. amend. VI provides:

In all criminal prosecutions, the accused shall enjoy
the right to a speedy and public trial, by an impartial jury of
the State and district wherein the crime shall have been
committed, which district shall have been previously
ascertained by law, and to be informed of the nature and cause
of the accusation; to be confronted with the witnesses against
him; to have compulsory process for obtaining witnesses in
his favor, and to have the Assistance of Counsel for his
defence.

U.S. Const. amend. VIII provides:

Excessive bail shall not be required, nor excessive
fines imposed, nor cruel and unusual punishments inflicted.

U.S. Const. amend. XIV, § 1 provides in part:

No State shall make or enforce any law which shall
abridge the privileges or immunities of citizens of the United
States; nor shall any State deprive any person of life, liberty,
or property, without due process of law; nor deny to any
person within its jurisdiction the equal protection of the laws.

Wash. Const. art. I, § 3 provides:

No person shall be deprived of life, liberty, or
property, without due process of law.

Wash. Const. art. I, § 9 provides:

No person shall be compelled in any criminal case to
give evidence against himself, or be twice put in jeopardy for
the same offense.
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Wash. Const. art. I, § 12 provides:

No law shall be passed granting to any citizen, class
of citizens, or corporation other than municipal, privileges or
immunities which upon the same terms shall not equally
belong to all citizens, or corporations.

Wash. Const. art. I, § 14 provides:

Excessive bail shall not be required, excessive fines
imposed, nor cruel punishment inflicted.

WPIC 35.50 provides:

[An assault is [also] an act[, with unlawful force,]
done with the intent to create in another apprehension and
fear of bodily injury, and which in fact creates in another a
reasonable apprehension and imminent fear of bodily injury
even though the actor did not actually intend to inflict bodily
injury.]
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