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A. RESPONDENT’S STATEMENT OF ISSUES

1. Whether the Court shoold dacline to review the issucs
raised by Appellant where she failed to provide a sufficient
record for review,

14

Whether the Court has discretion 19 omil nonresurring
overtime from Mr. Powell’s income [or purposes of
calculating child support.
3. Alrernatively, whether the Court should reserve ruling and
remand o the Inal court for entry of 2 written finding of
fact regarding nomrecurring overtime earned by Mr. Powell
B. RESPFONDENT'S STATEMENT OF THE CASE
Woatl and Monigue Powell are the parents of one son. BLP. age
four.l On July 28th, 2015, Mr. Powell filed a Petstion for divorce with
jomnder, signed by M. Powell.2
A-trial was held on Augast 2nd, 20175 Judge Serko adopted the
Guardiun Ad Litem’s proposed residental scheduole and calculaled Mr.
Powell’s income at-a rate of 542.79 per hour, tulmyg thal overtime would niom
be mcluded 4 A final decree, findings of fact. and final parenting plan were
entered on Aupgast 18th, 2017, but the 1ssee of child sepport was reserved

for August 28th, 20175 Mr. Powell asked for a deviaion because “hig

overtime 15 non-recwrming. income based on his previous bwoo years of

[.CP I35
ZiT 135
e 1A,
4 CP 115
SCP I



income, "6

Om September 15, 2017, the trial court entered a final child support
order that did not inchade Mr. Powell’s recent overtime as part of his
standard meome.T

Ms. Powell filed a Notice of Appeal on October 10, 2017, seeking
review of the Final Child Support Order and the Order Demving
Mation/Granting Altorney Fees 3
C. ARGUMENT

M. Powell allepes two errors on appesl: first, Ms. Powell asserls
that the trial court abused its discretion by not including Mr, Powell™s
overtime pay in determining Mr. Powell’s Income: second, that the lrmal
court's gward of attorney s fees to Ms, Powell was not large enough beciuse
it was predicated on the trial court’s caleulation of Mr, Powells income. 9

The crux of Ms. Powell’s appesl is that the trial court abused s
discretion by raling that Mr. Powell’s nonrecurring overtime would not be
included in calculating his mcome.

L This courl should decline to address Ms. Pawell’s appeal

where she has failed te provide this court with & sufficient

record to review the alleged errors she identifies.

Generally, an msullicient record on appeal precludes appeliate

LRl R

TEP 143-154,

RCE163-162,

4 Appcllant™ Openimp Brief pro2-5.



review of alleged errors. 10 Ms. Powell alleges that the mal courl’s decision
to exclhude Mr. Powell’s overtime as part ol his Income was emmoncous, as
was the amount ol attorney’s fees awarded, but faled o provide this Court
with a transeript of the tial and the heanng where the nal court stated ifs
findings snd conclusions supporting ts ruling reganding overtime pay and its
determination W award attomey’s fogs.1l The Court should decline to
review these issues for lack of a sufficlent record, and dismiss this appeal.

P The trial court did not abuse ity diserction in refusing to
consider Mr. Powell’s overtime in caleulating his income
for child support purposes.

In the cvent this Court decides to review the alleped errors, Mr

Powell submits the following argument.
i Standard of Review.

“[A] wrial court’s order of child support |is reviewed] for abuse of
discretion. A trial court abuscs its diserstion if its decision Tests om
unreasonable or untenable grounds, or if it hases {ts ruling on an cmoncous
view ol the law or employs an incormect legal analysis.”"12

h. The trial court's decision 1o exclude Mr, Powell's

Ronrectrring overtime from the calewlation of his
income way not an abuse of discretion.

|0 Cauwsta v, Emp’t Sec. Dep'r, 200 Wn., App. 560, 588, 402 P.3d $98 (2017).
|1 CP 113
12 de re AT 185 Wil App. 225, 238-39, 340 P.3d 260, 266 67 (2034)



Chapter 26,19 RCW sels [orth the child suppert schedule, In
determining the amount of child support owed, the trial court begins by
setting the bagic: support obligation. 13 This s based on the statutc's
coomomic Lihle hased on the parcnts’ combimed monthly net mcome
considering the mumber and age of the children, 14 The economic table is
presumptive for combined monthiy net incomes of $12,000 or less, the
case here. 15 The court next allocates the child suppuort obligation berween
the parents based on each parent's share of the combined monthly
income. 16 The court then determines the standsrd cabeulation, the
presumptive amount of child support owed by the obligor parent to the
obligee parent. 17 The obligor is the parent with the greater theorctical
support obhyabon. 18

The pext step 15 considerzoon of sny deviations from the support
obligation. 19 RCW 26.19.073 provides, n perlinent part,

(1) Reasons for deviation from the standard calculation
include but are not limited to the following:

O

13 RCW 26.19.011(1),

14 ROW 36,19.011(L).

15 RCW 26.19.065,

|6 RCW 26,19.080(1).

17T RCW 26,19.01 1¢8).

| & de e Mazrriage of Scimurman, 116 7.3 514, 178 WoApp. 634 (Wash, App. Div. |
013

19 ROW 26.19.00 1¢64), (8.



(b} Nomrecurring income. The court may deviate from the

standard calculation bascd on & finding that a particular

gource of income included in the calculation of the basic
support obligation s nol a recarring source of income.

Diependiog on the areumslances, TOTMTECUTTING IRCINTIE My

melude overtime... Deviations for nonrecurming meome shall

be based on & roview of (he nonrecurmng income received

m (he previous two calendar vears.

Mr. Powell filed his previous two years of income 20 In 2015, Mr.
Powell made 375000 mnd m 20016 e mizde 58500021 Me. Powell never
madc anvwhere noar 8 gross amount of a §133,000.00 per vear as aroued
by Ms, Powell below 22 Bxamining his last two years of pay. it is clear
that his everime is & source of nonrecurring income for Mr. Powell.23
Mr. Powell cun and most likely will be laid off apain when his company
his a downturn in business.24 Looking at Mr. Powell’s paystubs, his hours
vary from twenty hoors 1o sixty hours insome weeks.23 There is no
guarantee that Mr. Powell will contmue to work the same mumnber of
hours. 26

Here, the trial count deviated from the child support caloulation

schedule becanse 1t found, after reviewing Mr, Powell’s pay stubs and tax

information for the two vears prior to tmal, that Mr. Powell's overtime

2000 | T O 08 CP1Te-E00.
2UCP 117 CF 178-179,

e o 1
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25T

26 CP 117
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income was nonrcewrmng income.  The trial court did not abuse its
discretion in mling that Mr. Powell’s Income would nol mclude Mr.
Powell's nontecurring overtime because RCW 26.19.075 permits the trial
court to du exactly what it did.

R Alternatively, this court should remand this case lor a
hearing te permit the trial court to make 4 record as to
why it excluded Mr. Powell’s overtime pay.

Deviations from the stendard calculation of child suppon are
within the superior courts discretion27  Overfime income s
presumptively included for determining child support, Bul the court may
exclude overtime income if it finds that It 45 a nenrecurring source of
income 28 The superior court must base this determination on a review of
the income received in the previous two calepdar years. 29 Additionally,
“lwiritten findings of fact must support the cowts order or aoy devialion
from the uniform support schedule and be supported by the evidence. 30

It this court 75 inclined to comsider Ms. Powell’s argumenis on
appeal, it is critical that it have a complete record of the mal court’s
findings and conclusions supporting its Tuling that Mr. Powell’s overtime

would not be considered 2s part of his mcome for purposes of chald

27 fr e Merrriage of Newell, 117 Wash App. TIL, 719 n. 18, 72 T3d 130 (2003).

28 RCW 261590750 1Yy Newell, 117 Waish, App. st 7190, 18 72 P23 1130,

24 1d.

30 dn e Marrioge of Went, 63 Wash App. 510, 512, 820724 519 (1991 eitmp Formce
BCW 26 T9 N 2, (5] (1989




support vatculation: The tmal court’s findings of facl and conclusions of
law were cntered orally following the trial. 31T As noted above, Ms. Powell
has failed to provide this cour with a tmanseript of the tral or any other
hearing below,

While it s true that the trial court failed 10 enter written fndings of
fuct und conclusions of law reparding its decision 1o exclude Mr. Powell’s:
yvertime from the calculation of his income, those findings arc contamed
in the court’s oral recond.  If this Court considers Ms. Powell's appeal.
hefore it makes any rulings on the sppesl, 1t should remand the case to the
trial court for entry of the tial court's written findings of facl and
conclusions of Taw regarding the owvertime.  Alwernetively, this court
should order Mx. Powell to provide a transcript of the besning where the
trial court made ity oral findings and conciusions.

4. This Court should decline Ms. Powell’s request for
altorney’s fees on appeal because there are no findings
of fact and conclusions to support the award in the trial
court.

“[A] fee awsrd must be accompsmed by findings of fact and

conclusions of law to cstablish a record sdequate for review."32 Appellate
couTts exercise a supervisory role to cnsure thal 2 trial court's discrebion in

making an afttomey fee award is properly exercised on articulable

31 CP172-174.
32 Mester of Marriage of Laidlaw, 409 P3d 1134, | 190 (2018) (quoting Eagle Polul
Conde. Owiers Agsm v. Cav, 102 Wash, App. 697, T15.9 P.3d F98 {2000}



grounds. 33 Therefore, such an award must be supported by findings of
faet #nd conclusions of law sufficienl 1o establish an adeguate record lor
review.34 “{T]he absence of an adeguate record upon which to review a
fee award will result ina remand of the awand o the trial court to develop
such & recond."35

The Court should remand this case 1o the tial count to cnmier
findings of fact and conclusions of law regarding the award of attorney s
fees to Ms, Powell  Altematively, the Court should enter an order
requiring Ms. Powell to provide transcript|s] in which the gl courl’s
decision Lo award attorney ‘s foes 15 reconded.
[1 8 CONCLUSION

Msz. Powell failed to produce an adequate record to gllow review ol
the issucs raised in this appeal. The Court should decline to consider and
dismiss the appeal or, ulternatively, remand for indings of fact and
gomelusions of law regarding deviation of child support based on
nonrecurring overtime and the award of attomey’s fees to Ms. Powell.
I
i

i

33 Mahler v, Sowes, 135 Wi2d 39%, 435, 937 P2d 632 (199
38 Mahier. 135 Wold al 335, 257 P34 894,
3504
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