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A. Rf:SPOND~::-IT'S STATl::MEN·r OF ISSUES 

I. Whe.tlier the Court shouJd decline to review die issues 
raised by Appdl1Ult where~he failed to provide a suffick.m 
record for review. 

2. Whether the Court has diS(..."TC(ion to umil n1,mre.;urring 
o·vcnimc from :Mr. P<.1wc;Wi; income fOqiutpru:ts of 
colcularing child support. 

3. ...\itcmai"ivcly, whdher the: CuW1 ~,;ho·uld reserve ruling and 
remand to I.he lrinl cQurl for eouy of a written findJng of 
fact t(,"g3rding nonrixurriog ovenime.earned by Mr. Powell 

B. RESPOND~T'SSTATEMF.l'<"f OF THE CASE 

Wyatl tmd Monique Powell are the parent::: of one son.. R.P .. age. 

four.! On July 2Slh. 2015~ Mr. Powell filed 3 Pt"tttion for divorce with 

joitukr. !)igncd by iVf!). Powdi.2 

A lrial ·,,vas held on August 200. 2017 .3 Judge St-rko at.fr>ptt:<l I.he: 

Gua.r4!i,m Ad Lile:rn's proJ>OSCd residential schcduk and t:akulalc:d Mr. 

Powell'~ income at a rate ofS42.79 per hour. n1J:ing lh<ll uvc:rlim::! would tl(l-1 

be includ.c<lA J.\ linat decree, findings of-fact. and fin.aJ par.:ntjog plan Well 

cotcrcd on Augu.'$!.. 18th~ 2017~ bur the Lo:;stie of child suppon W~lS rt:l)Crveti 

for August 181h. 2017.5 Mr. Powel1 asked for a dcviatiou b<:t.:au~e "'hi~ 

o, .. crtimc is non-n."Cwring Income based ·on his previous: lwo years: or 

I CP 135. 
2 c.:1• n:i. 
3 CP 113. 
i; CJ> llj. 
5CP 113. 



inoome."6 

On September 15, 2017, the trial court ontetec! a final child suppon 

order that dl<l nol inctudc Mr. Powell's recem overtime a., part of his 

stand:trd incomo.:7 

Ms. Powe.II filed·s Notice. of Appeal on 0 1.:toher 10, 20J7. ::-eeking. 

revic.w of lhc Final Child ~uflilOrL Order an,1 Lhe. Order D(..-n_ying 

Motion/Gnmting Anomey Fccs.8 

C. ARGUMENT 

Mi;. Powell alleges Lwo e.rrors on appc::;1: lir.,;t. Ms. Powell a::;st':l'lS 

til3t the (:ri.al court abused ib discretion by iwt including Mr. Pl)Well's 

overtime pay in detenni.ning Mr. PowcU-s incvme~ se-cond. that the trial 

court.·s awnrd oJ anome:y's fc~ to ~t~. Powell wa.." m~t large enough because 

it w:~s predicated on th~ trial coun's ca1c-ulation of lvlr. Powell's i11corue.9 

Th~ antx of M~ rowe~l's appc~l is that the trial court -abused its 

discretion by ruling thai Mr. Powell's nonrecurring_ overtime would not be 

included in calculating his income. 

1. lbis court should decline ro nddress Ms. Powe.lJ's appe.al 
·where she bA.'i failed to prnvfdC. this court with a sufficient 
record to re,iew the alleged errors she identifies. 

GetH~tally, an insuHicient record on appeal pr(.'Cl\l<lt!k appellate 

6 CI' 113. 
7 l":P 142-154. 
8 CF 'IM-161. 
9 ~\;,p:Hai.u· 0pClli-np. Rt i.::f. p. 2-5. 
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r.ev·iew of alleged crrorS,,JQ ~·hi. Powell alleges that the trial courl's dc:cision 

to c.xclu.(le Mr. Powell's overtime ~s part. or his locome was erroneous. as 

was the amou:nL or all(Jt'fley~s. fees a\vardcd., bul failc:d t<> p1'0vide this Coun 

with a tnnlS(..-ript or 1he uial and me hearing where Lh~ I.rial coutt stated its 

findings and conclusion:; supporting: its ruling rcgar<.ling ovetLline pay and its 

determination tu nward 31tl)mcy's focs.11 The Courl should decline lO 

review thcS\i is:jt:~ r,,r l2ck of a sufficient roco,W, ~md dismi~'; this appeal. 

2. The trial courc did not abuse it, d.i~crc-tion in refusing to 
~onsidcr Mr. Po,•leU's overtime UI c~lculating his income 
for child support pu.rp.o~s. 

1n the cvcn1 lhi~ f'..ourt decides to IC\oicw lhe al!eged ert'ors, fi.,tr. 

PowcH .submil.S I.be: followl11g argument. 

ti~ Standard of Revitm'. 

·'[A) u-lal court's order of child suppon lis reviewed] for ~bu,c <>r 

disc.rctiun. A Lrial court abuses its dh;',,Tetil)n if its decision rests on 

unreaso_ptiblc: ur untenable grounds: or if i1 ha~1$ iu ruling on an crronc_<Jt1s 

view or the Ja,v or employs an incorrect leg.al analysis.··12 

b. 1'he crial couri ',._ detition .lo .exclude .>1/r, Powl'll ~ .. 
nuurcc,,rring ovm-fime fi-nm tire calcttlation of his 
inCbme was not ar. ahus~ of di.tcre.rion. 

10 Cm::1tc. l ', Emp'r Scc. lkp'1, 200 Wn. App. 560. $68'.. 402 l'.3tl $98 (2017). 
II CP ID. 
12. In rr1 A.I... 185 Wn. App. 22~ 23~39, 340 P.3d 260. 266 07 {lOi-$). 
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Chapter 26.19 RCV.' ._-i,; [<:>rih the child support sch«lulc. In 

dct1,.-rmining lhe ·amow1t of chlld supp,orl owed, the trial c.oun begins by 

setting 1be basic. wpport obligarion.J3 This is h:1,;;ed oa tht sratutc's 

economic. table ha.~l!d on the parcut.s1 combillcd nmnthJy net income 

considering the number and age. of the childrrn.14 Titt: economic table is 

presumptive for cr,lmbim:d inombty net incomes of $.12.000 ur less, the 

case hcrc..15 Tbc: c(}url 1tt.xt aUocates the child suppc,rl ohlig;nion berw.een 

the. parents bas..:d un each paJ'ent's sh.arc of the curnhioed montWy 

incomc.16 The coun then dC\crminc-s the sumdar<l cak:ul:idon, th9 

presumptive umount of child suppon owed by lhc ohligor parem ro the 

oblig<--c p:;1r<,,-nLl7 TI,e obhgor is the ;parent wilh the gil!".atcr thoorctic~ll 

suppon obligatiun.18 

The n~xl :-.le_p i~ consideration of a:oy dcviutkms from thr.> suppon 

obJigaLfon.19 RCW 26.19.0i5 provide.i., in pertinent pan, 

( I) Ri:a.-.un~ for deviation from Lhe standard calcufarioo 
include but are not limited to the folluwing:: 

••• 

13 RCW 2~.19.011(1), 
14R<.:W 2~. 19.0 11( 1). 
I) lff.'W:?6.l? .065 
16 RCW 2~.19.JJ:S(I( 1). 
17 R<.:W lo. 19.011(8). 
1$;.,, r.: ,\f,urfar.,c ofS~irnurm,m. 316 P.Jd 514. 178 Wn.App. 634 (W:1$li.ApJ). Oh:. I 
JOl3) 
19 • CW 26.l~.Ol 1(4), (8). 



(b) Nonrecurring income. The coun may deviate from the 
standard .C.llculation based on a fiuding that :, particular 
!murce of income included in the caJcu.lation of the basic 
support ob1ig8!it>H i::t rtot a recurrin_£.- S()u.n::.e of income. 
Depending on lbe c.i.rcum~~mc~, m,nrt:i.:.urring im:-vmt: may 
include ovcrtimc ... Dc'liationi, ror nonret:urring im::ome sJraH 
be based ·on a review of lh~ nunn."Curring income recd,;,cd: 
in Lhc-previous lw<) calendar ye.ars. 

Mr. P<JwcU filed hi$" previous l\vu y12rs l, f inc.ome-.20 In 201 S, Mr. 

Pov.·cll made S?S.000 tmd in 2016 ht: nwlde SRS,,000.21 Mr. Powell uever 

made anyv.•hcrc near s gross :miuunl or a S J.34,000.fiO rtr y.ear a~ argued 

by Ms. Powell bclow.22 Ex.aminir.g h!~ la~t lwo years of pay, it ts clear 

tbal bis ovc.."l1ime is a :;Ollf'Ce <lf nonrecurring income for Mr. Powdl.23 

Mr. Powell ·c1:1n ant.l moot likdy \\fill be laid off again when his company 

has a downlum in bl.1.'jillt:~ .24 L-Ooking at Mr. Powell's ~'5rubs, his houn 

\ '3I)' from twenty .boi..-n w ~ix1y hours in !;OOle we,eks.25 There is no 

gw.i-ant(.e th.at .Iv1r. Powell will conlinuc 10- w1,lrk tl1e ~e nwnhtr of 

hou.rn.26 

Hi:re, the- D'ial coun deviated ftom the c.hild support c1;1hmlatiun 

sdt«lule because it found~ after reviewing Mr. Powell's pay stul,>.:- a.nd lax 

informatfon for tlle two years prior to trial. thRI Mr. ?mvdl'S oveJ1ime 

20 G" 117; CP ?S: CP 176-!79. 
21 GP 11 i: CP 176- 179, 
'U. Cl' 117. 
23 CP 117. 
24t:Pil7. 
:l5 ( 'P 117. 
26CP 117. 
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int<1me was nonrecurring iucmne. The trial courl djd not abuse it.,;; 

tli:;cretion in ruling that Mr. Powell's lnoomc would nol indudt Mr. 

PowCJJ's noMecurrlng overtime bi:cause RC\\I 26.19.075 pcrmili:t the trial. 

ccurt to du exaclly wh.ar it did, 

3. Alternatively~ thls court should remand th.is c»sc for o 
hearing to permit the. trial COurt to make a TeconJ iu ,o 
why it excluded Mr. Powell's overtime pit;y. 

Oevia1.ion-s from the standard calculation. of child ~uppon are 

within 1hc: superior court's tJi:«:~-tion.27 Overtime inc.i)me ts 

pr,:~Hnnptively rncludcd fot ddc:nnioing child support, bvt the coun may 

ex.dude overtime income ir it finds "tilat it is a rmnn:curring source ·of 

income .. 2g The superior t:ourl nnL~ base this dctcrminalim1 oo a review of 

Lhi: inoorne teccivcd in the previo1.1s n,;•o caknd~r yt:ars.29 Additionally. 

"lwlrltten finding~ orfact must support 1ht: courts order or any deviaLion 

from the uniform s.upport schedule 30() be :-upported by the ovi~h:mc~."30 

If mis co.un is ioclined to considi:.-r M:-.. Powell's argument-; on 

~rpeal. it is crilicul 1ha1 it have a complete rec~)n:! of the a:ia.1 court':-. 

findings and conqlU$ions :,;upportiag. its roli:ng I.hat Mr. Powell's ovc:n:im~ 

would not be consid;.."TCd 2:s pan of his. in.cvmc:- fo1• purposes of child 

21 hrrnMnrrlage oj'Nt...,_,~fl. 117 W~b.App. 7i 1. 719 n , 1i , '12 P.Jd 1.130 ~200.J), 
28 RCW 26.19.UIS(l)(b); N ....... 'l!'.tl. 117 w.i,h,Apr. SI 71? n. 18. 72 r .:-J I IJI). 
29/d. 
JO /11 rn Mornoge of Wayt, ~ Wa.~App. 510. 5i1.. 820 P.2d 51? {11)!.)JXdltl'.ll! hutncr 
RCW 26.19.020(2\. (5) f 19S9))). 



suppon t:~lcu!arion. The 1riul coun's-findings of focL tul-i:1 conclusions-of 

I-aw were entered o.i:ally following the trial.31 As noted above, Ms. Powell 

has fai led to provide 1his ooun with a trnJ1SCript of the trial or sny otfo:r 

hc:aring below. 

While his trve 1.h,at the trial coun foiled to enter v,titk-n findings of 

fncl Ulld conclusions of law 1-ega.rdi:ng its d(..'<.:-i$ion lo excJude Mr. Powell's• 

uvertim~ from toc c3lcula.tioo of h.is.ineomc ... those findings arc <.-ontuined 

in the coun's oral r.xunl I ( this ColIIi <.:onsidc:ts Ms. l'owcll'$· ~1ppe:al. 

before it makes uny rulln_gs on the appeal, it ~hould remand the L:ase to the 

trial coun for entry of the trial cour11 s written findiugs of f:-i.d and 

conclusions of law -regarding the ovc:rti,oe. Alrcrna:1ivdy,. lhi.,;• coun 

~.hould order Ms. Powell to provide 11 Lmn.;;crfpt of the hc.'¼-ring where the 

trial cou:n mad:; it~:ur,1 findings and condus,011-S. 

4. Thl,; Court should decline M·s. Powe-U's rcquert for 
auomcy's fees on appeal because there uc no findings 
of !.tel ~.nd conclusions to ~up port the award in the trlnl 
court. 

"'lAJ foe award must be accompanied by findings or fact aod 

concJusions of law ,o cstahli~h a record adcquuh: for revic.w,"32 Appellate 

coun.s exercise a supervisory tote to cnsu:«: thaL a triaJ coun's di~1.:n:-1iot1 ill 

making an attorney r« award is properly exercised on nrticulable 

31 CP 172-11'1. 
32 ;t.trutcr1if".41arriage of i,alJluw, 40? P .3d J l:S~. I 190 (20l8) (quOOOt? f'.agltt ?ofot 
Cr,fldo. 011·110'$ A~·N'n v. Cd.l'. 102 W.isb. J\pp. 69:J. 7!5. 9 P.><I S9S (2000}. 
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groum.1:,;.33 Therefore. such tm uwnrd mu.<rr be supponcd by findings of 

fitcl and conclusions of law suffa .. -i~l to esu,b1ish an adc(.Ju~lc ~cmd for 

rcvicw.34 "1TJhe absence of an adcq1,.m.k rec<ird upon which m review 3 

foe award will result ill a remand of the uwunl lo th.e trial court to develop 

such l'I n..'C(.mJ.''35 

Th:.: Court should remand this. c.aso Lo the. u'iaJ coun to enr..:r 

findings r,f facL and conclusions of law tcgunlkig the .award of attorney's 

fucs to M~. PoweU. Altemativi!Jy. the C'.ourl should emer an ordc..-r 

:n..-quiring Ms. PoweU to provide lmm;cripttsJ In which the tri~J C<.lurl'~ 

dc~ision to award attorney's foes. iS. n:cun:lt!d. 

D. CONCLUSION 

rvt~. Powell fail~ tO-pn.)dute at) adeqaate record co allow review of 

die issues rnjscd in 1his appeal Ille Co.un shoulcJ deeJine lo consider and 

dismiss the-appeal c.rr, ulterr1ati\'ely, remand for lin<ling~ or fact and 

c-01Jd1.1~ions of law regarding dc.viation of child support based on 

nonrci;urtiog overtime and the award of anomey·s fees to Mi;. P.oweJl. 

fl 

II 

II 

33 M.rlt/r,J· •• S:.w:t.. 135 Wn.2d :}98.435~ 9Si P.2d 632 (l9'J!I). 
Jd Multi&. L35 Wo.2d al J..15, 951 T' .34 S98. 
351d. 
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Rc,,>ectfully •uhrnitted d1ls~ May, 2018. 

rt ~ elvin, WSBA No. 45249 
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