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A. ASSIGNMENTS OF ERROR

1. Mr. Wuco’s sentence must be remanded under State v.
McFarland, 189 Wn.2d 47, 399 P.3d 1106 (2017), for the trial court to
consider concurrent sentences for the unlawful possession of a firearm
and theft of a firearm convictions.

2. Alternatively, Mr. Wuco’s attorney rendered deficient
representation in failing to argue for an exceptional sentence of
concurrent sentences for the theft of a firearm and unlawful possession
of a firearm counts under McFarland.

B. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR

1. Under McFarland the trial court has discretion to impose an
exceptional sentence below the standard range for firearm-related
offenses for which the statute requires consecutive sentences. In
addition, the request for an exceptional sentence of concurrent
sentences can be made for the first time on appeal under McFarland.
Here, Mr. Wuco was sentenced to consecutive firearm sentences and no
request for an exceptional sentence was made. Is Mr. Wuco entitled to
remand of his sentence for the trial court to consider an exceptional

sentence of concurrent sentences?



2. A defendant has a Sixth Amendment and article I, section 22
right to counsel and to the effective representation of counsel. A
defendant who is denied the effective assistance of counsel and is
prejudiced by that failure at sentencing is entitled to remand for a new
sentencing hearing. Here, counsel failed to seek an exceptional
sentence of concurrent sentences under McFarland, for the theft of a
firearm and unlawful possession of a firearm counts. Was Mr. Wuco
prejudiced by his attorney’s deficient representation, thus requiring
remand for resentencing for the trial court to consider concurrent
sentences?

C. STATEMENT OF THE CASE

Kenneth Wuco was charged and, following a jury trial,
convicted of one count of unlawful possession of a firearm in the first
degree, one count of theft of a firearm, and one count of vehicle
prowling in the second degree, all arising out of the same incident. CP
5-6, 54-56.

At sentencing, Mr. Wuco sought, and the trial court imposed, a
prison-based Drug Offender Sentence Alternative. CP 67; RP 523, 530-
37, 555-56. Defense counsel did not seek an exceptional sentence of

concurrent sentences; defense counsel agreed the sentences were



required to be consecutive. RP 532. The court did not consider an
exceptional sentence, presumed the sentences were required to be
consecutive, and imposed consecutive sentences on the unlawful
possession of a firearm and theft of a firearm counts. CP 67; RP 555-
56.
D. ARGUMENT
1. Remand is necessary for the trial court to consider
concurrent sentences for the possession of a
firearm and theft of a firearm convictions.
A defendant generally cannot appeal a standard range sentence.
RCW 9.94A.585(1); State v. Williams, 149 Wn.2d 143, 146, 65 P.3d
1214 (2003). But a defendant “may appeal a standard range sentence if
the sentencing court failed to comply with procedural requirements of
the SRA or constitutional requirements.” State v. Osman, 157 Wn.2d
474, 481-82, 139 P.3d 334 (2006). “While no defendant is entitled to an
exceptional sentence below the standard range, every defendant is
entitled to ask the trial court to consider such a sentence and to have the
alternative actually considered.” State v. Grayson, 154 Wn.2d 333, 342,

111 P.3d 1183 (2005). “The failure to consider an exceptional sentence

is reversible error.” 1d. at 342.



Under RCW 9.94A.589, the presumption here was Mr. Wuco
would be sentenced to consecutive sentences for the theft of a firearm
and unlawful possession of a firearm counts.* This is the sentence Mr.
Wauco received. CP 67. Defense counsel did not argue for an
exceptional sentence downward based on McFarland. The error in
failing to do so is still subject to review. McFarland is directly on point
on this issue.

In McFarland, Mr. McFarland argued for the first time on
appeal that the sentencing court erred by failing to recognize its
discretion to impose an exceptional mitigated sentence by running
multiple firearm-related sentences concurrently. McFarland, 189
Wn.2d at 49. Defense counsel had not sought an exceptional sentence
and had agreed the sentences were required to be consecutive. Id. at 50-

51. The Court of Appeals had refused to consider this issue, noting that

LRCW 9.94A.589(1)(c) provides:

If an offender is convicted under RCW 9.41.040 for unlawful
possession of a firearm in the first or second degree and for the
felony crimes of theft of a firearm or possession of a stolen firearm,
or both, the standard sentence range for each of these current
offenses shall be determined by using all other current and prior
convictions, except other current convictions for the felony crimes
listed in this subsection (1)(c), as if they were prior convictions. The
offender shall serve consecutive sentences for each conviction of
the felony crimes listed in this subsection (1)(c), and for each
firearm unlawfully possessed.



the sentencing judge “cannot have erred for failing to do something he
was never asked to do.” 1d. at 49. The Supreme Court reversed and
remanded for resentencing to allow the trial court the opportunity to
consider whether to impose a mitigated sentence by running the
firearm-related sentences concurrently. Id. at 50.

What the Court of Appeals did not consider is the

authority of an appellate court to address arguments

belatedly raised when necessary to produce a just

resolution. Proportionality and consistency in sentencing

are central values of the SRA, and courts should afford

relief when it serves these values.

Id. at 57. The same applies in Mr. Wuco’s case. Under McFarland, the
argument can be raised for the first time on appeal.

“Remand for resentencing is often necessary where a sentence is
based on a trial court’s erroneous interpretation of or belief about the
governing law.” State v. McGill, 112 Wn.App. 95, 100, 47 P.3d 173
(2002). Resentencing is appropriate where “the record suggests at least
the possibility” that the sentencing court would have considered a
different sentence had it understood its authority to do so. McFarland,
189 Wn.2d at 59. As in McFarland, there is at least a possibility that

the trial court would have imposed concurrent sentences had it properly

understood its discretion to do so. Mr. Wuco therefore, requests remand



for resentencing so that the trial court may consider a request for
concurrent sentences for the two firearm related offenses.
2. Alternatively, Mr. Wuco’s trial attorney rendered
constitutionally deficient representation when he
failed to move the court to enter concurrent
sentences for theft of a firearm and possession of a
firearm.
A criminal defendant has a Sixth Amendment and art. |, § 22
right to counsel. Gideon v. Wainwright, 372 U.S. 335, 83 S.Ct. 792, 9
L.Ed.2d 799 (1963); Powell v. Alabama, 287 U.S. 45, 47, 53 S.Ct. 55,
77 L.Ed. 158 (1932). “The right to counsel plays a crucial role in the
adversarial system embodied in the Sixth Amendment, since access to
counsel's skill and knowledge is necessary to accord defendants the
‘ample opportunity to meet the case of the prosecution’ to which they
are entitled.” Strickland v. Washington, 466 U.S. 668, 685, 104 S.Ct.
2052, 80 L.Ed.2d 674 (1984), quoting Adams v. United States ex rel.
McCann, 317 U.S. 269, 275-76, 63 S.Ct. 236, 87 L.Ed.2d 268 (1942).
The right to counsel includes the right to the effective assistance
of counsel. McMann v. Richardson, 397 U.S. 759, 771, 90 S.Ct. 1441,
25 L.Ed.2d 763 (1970); Strickland, 466 U.S. at 686. The proper

standard for attorney performance is that of reasonably effective

lawyer. Strickland, 466 U.S. at 687; McMann, 397 U.S. at 771. When



raising an ineffective assistance of counsel claim, the defendant must
meet the requirements of a two prong-test:

First, the defendant must show counsel’s performance

was deficient. This requires showing that counsel made

errors so serious that counsel was not functioning as the

“counsel” guaranteed by the Sixth Amendment. Second,

the defendant must show that the deficient performance

prejudiced the defense. This requires showing that

counsel’s errors were so serious as to deprive the

defendant of a fair trial, a trial whose result is reliable.
Strickland, 466 U.S. at 687.

“A claim of ineffective assistance of counsel presents a mixed
question of fact and law reviewed de novo.” State v. Sutherby, 165
Wn.2d 870, 883, 204 P.3d 916 (2009).

Here, despite the decision in McFarland, defense counsel did
not seek an exceptional sentence of concurrent sentences. McFarland
gave the court the discretion to impose concurrent sentences had
counsel requested it. Counsel’s omission cannot be deemed a
reasonable tactical decision in light of the discretion granted the trial
court had counsel requested an exceptional sentence.

Where counsel fails to apprise the court of the relevant case law
and use it to argue for an exceptional sentence down, the trial court

cannot make an informed decision if it does not know the parameters of

its decision-making authority. McGill, 112 Wn.App. at 101-02.



In the instant matter, counsel’s deficient performance in failing
to apprise the trial court of the decision in McFarland, and seek an
exceptional sentence under that case resulted in prejudice to Mr. Wuco.
The remedy is to reverse his sentence and remand for resentencing.
McGill, 112 Wn.App. at 101-02.

E. CONCLUSION

For the reasons stated, Mr. Wuco asks this Court to remand his
sentence for the trial court to consider concurrent sentences for the
unlawful possession of a firearm and theft of a firearm convictions.
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