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ASSIGNMIENT OF ERROR

Assignment of Error

The trial court erred when it denied the defendant’s motion under
RPC 1.16(d) and CrR 4.7(a){1) to compel the defendant’s trial attorney and
the prosecutor to provide him discovery for the purposes of pursuing his
personal restraint petition.

Issues Pertaining to Assignment of Error

Does a trial court err if it denies a defendant’s motion under RPC
1.16(d) and CrR 4.7(a){1) to compel that defendant’s trial attorney and the
prosecutor to provide discovery for the purposes of pursuing a personal

restraint petition?
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STATEMENT OF THE CASE

On June 4, 2012, the Mason County Superior Court sentenced the
defendant Robert Woodward to life in prison on cne count of first degree
rape of a child and two counts of second degree rape of a child following a
jury’s verdict of guilty on all three of these crimes. CP 4-18. At the time
Mr. Ronald Sergi was the defendant’s appointed trial attorney. CP 12. The
defendant thereafter filed timely notice of appeal. CP 19-33. By
unpublished decision filed February 11, 2014, this division of the Court of
Appeals affirmed the defendant’s convictions but remanded for
resentencing. Id. OnSeptember 8, 2014, the Mason County Superior Court
resentenced the defendant. CP 44-48. The defendant’s trial attorney for
the second sentencing was Ms. Jeanette W. Boothe. CP 42.

On August 7, 2017, the defendant, acting pro se, filed a Motion and

materials for the purpose of aiding him in the argument of his pending

Personal Restraint Petitions (PRPs). CP 49, 50-71. The defendant’s first
request involved his prior trial attorney. CP 49. It stated:

COMES NOW Robert Woodward, appearing Pro se, and moves

this court for an order to compel attorney Ronald E. Sergi to provide

Mr. Woodward with his attorney work product and Discovery that
was generated by the State at trial.
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CP 44,
The defendant’s second request was to require the prosecutor
under CrR 4.7(a} to provide him with discovery. CP 53-55. [t stated:

Robert Woodward, the defendant herein, moves this court for
anorder pursuant to (CrR 4.7(a}) and the constitutional due process
mandates enunciated in Brady v. Maryland, 373 U.S. 83, 83 S.Ct.
1194, 10 L.Ed.2d 215 (1963}, and its progeny, directing the
prosecution to permit discovery and inspection or copying of each
of the following general items:

1) The physical or tangible objects in the possession of the
prosecuting attorneys or their agents which may be relevant to the
guilt or innocence of the defendant.

2} Any documents or records of any kind which in any way
question or raise doubts about the accuracy or reliability of any
scientific and/or expert testing.

3) The criminal record of the witnesses called by the
prosecution including arrests, indictments, convictions, acquittais or
charges now pending against said witnesses.

4} Any evidence, documentary or otherwise, which might
undermine or tend to undermine the credibility of any state’s

withess.

5) All exculpatory evidence which the prosecuting attorneys
and their agents may have in their files.

6) Any evidence of any kind which is in any way mitigating.

7) Statements of witnesses not called by the prosecution as
witnesses during the State’s Case-in-Chief.

CP 53-55.
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The defendant’s former trial attorney Mr. Sergi filed a responsive
pleading essentially indicating that he did not know where the defendant’s
file was. CP 72-73. Specifically, he stated that “[i}t may have been
destroyed after the final appeal after its course or turned over to Jeannette
Booth's office when the defendant retained her for, 1 think, re-sentencing.”
CP 72. As far as appeliate counsel can tell from the trial record, the state
did not file a responsive pleading to the defendant’s motion. CP 1-86: RP
1-4.

Following a very, very brief hearing during which the defendant
appeared pro se, the trial court denied the defendant’s motion and entered
the following order:

Defendant’s motion is denied. Mr. Sergi does not have the file.
Court finds it may have been turned over to another attorney.

CP 74.
Following entry of this order the defendant fited timely notice of
appeal. CP 79-80. This Notice of Appeal states:
!, Robert Woodward, appearing pro se, seek review by the
designated appellate court of the Mason County Superior Court’s

decision, dismissing Mr. Woodward’s request for discovery.

CP79.
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ARGUMENT

THE TRIAL COURT ERRED WHEN IT DENIED THE DEFENDANT'S
MOTION UNDER RPC 1.16{d) AND CrR 4.7(a){1) TO COMPEL THE
DEFENDANT’S TRIAL ATTORNEY AND THE PROSECUTOR TO PROVIDE HIM
DISCOVERY FOR THE PURPOSES OF PURSUING HiS PERSONAL RESTRAINT
PETITION.

Washington Rule of Professional Conduct 1.16(d) recognizes that an
attorney has a number of duties to his or her client upon termination of
representation, including the duty to surrender at least portions of aclient’s
file. This rule states:

Upon termination of representation, a lawyer shall take steps
to the extent reasonably practicable to protect a client’s interests,
such as giving reasonable notice to the client, allowing time for
employment of other counsel, surrendering papers and property to
which the client is entitled and refunding any advance payment of
fee or expense that has not been earned or incurred. The lawyer
may retain papers relating to the client to the extent permitted by
other law.

RPC 1.6{d) {emphasis added).

The Washington State Bar Association ethics advisory opinion 181
interpreting RPC 1.16(d), addresses an attorney’s duty to turn over the file
generated during representation te the client. It states:

Atthe conclusion of arepresentation, unless there is an express
agreement to the contrary, the file generated in the course of
representation, with limited exceptions, must be turned overto the
client at the client’s request, and if the lawyer wishes to retain

copies for the lawyer’s use, the copies must be made at the lawyer's
expense.
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WSBA Ethics Advisory Opinion 181 at 2 (1987).

While both RPC 1.16{d} and Ethics Advisory Opinion 181 indicate
that a client is entitled to his or her file upon the termination of
representation, both the opinion or the rule recognize that a former client
is not necessarily entitled to each and every document in the file. Ethics
Opinion 181 recognizes that a lawyer may withhold certain papers or
documents if that action does not prejudice the client. For example, an
attorney may withhold “drafts of papers, duplicate copies, photocopies of
research material, and lawyers’ personal notes containing subjective
impressions” without violation of the rule. Ethics Advisory Opinion 181 at
3.

In criminal cases an attorney’s duty to provide a client with a copy
of his or her file is also controlled by CrR 4.7. Thus, prior to turning over
discavery and other materiais in a criminal case, an atiorney must evaluate
what documents or information in the file may be properly withheld until
the prosecutor makes any allowable redactions. However, what is clear
from both RPC 1.6{d} and Ethics Opinion 181, is that an attorney has an
affirmative duty to retain and provide a copy of a client’s file to the client;
summary refusal does not meet the requirements of either the rule or

opinion.
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While RPC 1.6{d) and Ethics Opinion 181 recognize an attorney’s
duty to maintain and provide a client with a copy of his or her file, a
prosecutor’s duty to provide discovery to a defendant in a criminal case is
governed by CrR 4.7(a){1), which states as follows:

(1) Except as otherwise provided by protective orders or as to
matters not subject to disciosure, the prosecuting attorney shalt
disclose to the defendant the following material and information
within the prosecuting attorney's possession or control no laterthan
the omnibus hearing:

(i) the names and addresses of persons whom the prosecuting
attorney intends to call as witnesses at the hearing or trial, together
with any written or recorded statements and the substance of any
oral statements of such witnesses;

{if) any written or recorded statements and the substance of
any oral statements made by the defendant, or made by a
codefendant if the trial is to be a joint one;

(iii) when authorized by the court, those portions of grand jury
minutes containing testimony of the defendant, relevant testimony
of persons whom the prosecuting attorney intends to call as
witnesses at the hearing or trial, and any relevant testimony that

has not been transcribed;

(iv) any reports or statements of experts made in connection
with the particular case, including results of physical or mental
examinations and scientific fests, experiments, or comparisons;

{v} any books, papers, documents, photographs, or tangible
objects, which the prosecuting attorney intends to use in the
hearing or trial or which were obtained from or belonged to the

defendant; and

(vi} any record of prior criminal convictions known to the
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prosecuting attorney of the defendant and of persons whom the
prosecuting attorney intends to call as witnesses at the hearing or
trial.

{2) The prosecuting attorney shall disclose to the defendant:

(i} any electronic surveillance, including wiretapping, of the
defendant's premises or conversations to which the defendant was
a party and any record thereof;

(i) any expert witnesses whom the prosecuting attorney will
call at the hearing or trial, the subject of their testimony, and any

reports they have submitted to the prosecuting attorney;

(ifi) any information which the prosecuting attorney has
indicating entrapment of the defendant.

(3} Except as is otherwise provided as to protective orders, the
prosecuting attorney shall disclose to defendant's counsel any
material or information within the prosecuting attorney's
knowledge which tends to negate defendant's guilt as to the offense
charged.
(4) The prosecuting attorney’s obligation under this section is
limited to material and information within the knowledge,
possession or control of members of the prosecuting attorney’s
siaff.
CrR 4.7{a)(1).

As with both RPC 1.16(d) and Ethics Opinion 181, CrR 4.7 does not
require the prosecutor to turn over all discovery materials without
redaction to a defendant. Rather, under CrR 4.7(h}(3) a prosecutor is

entitled to make some redactions. This rule states:

Any materials furnished to an attorney pursuant to these rules

BRIEF OF APPELLANT - 8



shall remain in the exclusive custody of the attorney and be used
only for the purposes of conducting the party’s side of the case,
unless otherwise agreed by the parties or ordered by the court, and
shall be subject to such other terms and conditions as the parties
may agree or the court may provide. Further, a defense attorney
shall be permitted to provide a copy of the materials to the
defendant after making appropriate redactions which are approved
by the prosecuting authority or order of the court.

CrR 4.7(h}(3).

While this rule allows the state to make redactions of discoverable
materials, it does not allow either the prosecutor or the court to summarily
refuse a defendant’s request for discovery. In addition, there is nothing
within CrR 4.7 specifically or within the criminal rules generally that cuts off
a defendant’s right to discovery materials in a criminal case once the trial
and direct appeal are terminated. In fact, CrR 1.1 specifically recognizes
that the duties created under the rule continue during any and all types of
criminal proceedings, including post judgment actions. This rule states:

These rules govern the procedure in the courts of general
jurisdiction of the State of Washington in all criminal proceedings
and supersede all procedural statutes and rules that may be in
conflict and shall be interpreted and supplemented in light of the
common law and the decisional taw of this state. These rules shall
notbe construed to affect or derogate from the constitutional rights
of any defendant.

CrR 1.1.

As CrR 1.1 states, the rules of criminal procedures apply “in all
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criminal proceedings.” Since Personal Restraint Petitions filed under RAP
16.18 and Motions for Relief from Judgment filed under CrR 7.8(b) are by
nature (1) post-conviction proceedings and (2) “criminal” proceedings, they
are also governed by the Rules of Criminal Procedure generally and RCW 4.7
specifically. Consequently, in this case the defendant was entitled to both
his client file from his attorney as well as discovery from the prosecutor.
Although counsel has been unable to find a published Washington opinion
directly relating to these issues, the recent unpublished opinion in State v.
Padgett, No.35034-7-111, 2018 WL 3455726 {Wn.App. July 17, 2018) does
address the issues raised in this appeal. The following examines this case.

in Padgett, supra, an indigent defendant appealed a trial court’s
summary refusal to {1) order his prior attorney to provide him with his file,
and (2) order the prosecutor to provide him with all discovery material. At
the time the defendant’s case was on direct appeal with a court-appointed
appellate attorney. However, he had brought the motion pro se before the
trial court in order to gather the material he needed to effectively prepare
a PRP. The trial court had denied the defendant’s motion to compel
because: (1) it was not brought by appellate counsel, (2) any issues the
defendant wanted to raise were already being addressed in the direct

appeal, and (3} the defendant did not specify why he wanted the requested
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materials.

On review, Division il of the Court of Appeals first pointed out the
limitations on discovery found in CrR 4.7(h}{3) and RPC 1.156(d). The court
stated as follows on these limitations:

While CrR 4.7(h){3) and RPC 1.16(d) require disclosure, they do
not entitie a defendant to uniimited access to an attorney’s file or
discovery. Counsel may withhold materials if doing so would not
prejudice the client. WSBA Advisory Op. 181 (“Examples of papers
the withholding of which would not prejudice the client would be
drafts of papers, duplicate copies, photocopies of research material,
and lawyers' personal notes containing subjective impressions such
as comments about identifiable persons.”). In addition, materials
may be redacted as approved by the prosecuting attorney or court
order, in order to protect against dissemination of sensitive or
confidential information. See CrR 4.7(h}{3). A protective order may
also be entered, if appropriate. CrR 4.7(h}(4).

State v. Padgett, No. 35034-7-111, 2018 WL 3455726, at 2 {(Wn.App. July 17,
2018).

After explaining these limitations, the court went on to reverse the
decision of the trial court, finding that the defendant was entitled to both
his file from his former attorney as well as discovery from the prosecutor.
The court held:

Given the foregoing rules, the trial court was obliged to grant

Me. Padgett’s motion for disclosure of his client file and discovery

materials, subject to nonprejudicial withholdings under RPC 1.16(d)

and redactions under CrR 4.7(h)(3). Because Mr. Padgett filed his

motion pro se, as part of his investigation of a possible personal
restraint petition (PRP), he need not have involved appellate
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counsel in his request. Unlike a direct appeal, there is no
constitutional right to counsel with respect to a PRP. A convicted
person seeking to file a PRP need not wait until the conclusion of a
direct appeal. Accordingly, because Mr. Padgett sought his trial
counsel's file, not that of appellate counsel, there was no need for
Mr. Padgett's appellate counsel to be involved in his request for the
client file.

it is worth noting that although CrR 4.7(h}(3) and RPC 1.16(d)
require disciosure without a showing of need, the ends of justice are
best served by timely disclosure of a client file to an individual
investigating the possibility of postconviction relief through a PRP.
A PRP is a defendant's avenue for presenting facts and materials
outside the record on direct appeal. If a defendant is denied access
to his client file and related discovery materials, he will be deprived
of a critical resource for completing a viable PRP. By summarily
denying Mr. Padgett's motion in full, the trial court prevented Mr.
Padgett from accessing the type of information that he may need to
complete his PRP. Corrective action is warranted.

Statev. Padgett, No.35034-7-1ll, 2018 WL 3455726, at 2 (Wn.App. July 17,
2018) {(some authorities omitted}.

The reasoning of the court in Padgett is sound and provides a logical
application of the duties and requirerments found in both CrR 4.7{h}(3) and
RPC 1.16(d). In addition, the relevant facts of Padgett and the case at bar
are strikingly similar. In both cases a defendant appeared pro se before the
trial court upon a motion to compel his trial attorney to provide him a copy
of his file. In both cases the same defendant also moved to compel! the

prosecutor to provide him a copy of discovery under CrR 4.7. In both cases

the defendant needed the materials in order to prepare to file or argue a
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PRP. Thus, in the same matter that the trial court erred in Padgett when it
denied the defendant’s motion to compel the production of documents
from his trial attorney and the prosecutor, so the trial court erred in the
case at bar when it denied the defendant’s motion to compel the
production of documents from his trial attorney and the prosecutor.

In making this argument, it should also be noted that both RPC
1.16(d) and Ethics Opinion 181 impose an affirmative duty upon trial
counsel to both preserve a file and to provide it to the client upon demand.
It does not provide that this duty is nullified simply because the trial
attorney, without any evidence of a diligent search, doesn’t know where
that file is located. At a minimum, the trial court should compel the trial
attorney to undergo a diligent search for the file and provide the court with

an adequate explanation if the file cannot be produced. The trial court

the motion to provide the requested discovery.
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CONCLUSION
The trial court erred when it refused the defendant’s motion for an
order compelling his prior attorney to produce and hand over the
defendant’s client file and when it refused to enter an order compelling the
prosecuting attorney to provide discovery to the defendant.
DATED this 2™ day of August, 2018.

Respectfully submitted,

OA s

John A. Hays, No. 16654/(

Attorney for Appellant
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APPENDIX
RPC 1.16(d)

{d) Upon termination of representation, a lawyer shall take steps to
the extent reasonably practicabie to protect a client’s interests, such as
giving reasonabie notice to the client, allowing time for employment of
another legal practitioner, surrendering papers and property to which the
clientis entitled and refunding any advance payment of fee or expense that
has not been earned or incurred. The lawyer may retain papers relating to
the client to the extent permitted by other faw.

CR1.1

These rules govern the procedure in the courts of general
jurisdiction of the State of Washington in all criminal proceedings and
supersede all procedural statutes and rules that may be in conflict and shall
be interpreted and supplemented in light of the common law and the
decisional law of this state. These rules shall not be construed to affect or
derogate from the constitutional rights of any defendant.

CrR 4.7(a)&(h)
(a) Prosecutors Obligations.

(1) Except as otherwise provided by protective orders or as to
matters not subject to disclosure, the prosecuting attorney shall is close to
the defendant the following material and information within the
prosecuting attorney’s possession or control no later than the omnibus
hearing:

(i} the names and addresses of persons whom the prosecuting
attorney intends to call as witnesses at the hearing or trial, together with
any written or recorded statements and the substance of any oral
statements of such witnesses;
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(ii) any written or recorded statements and the substance of any oral
statements made by the defendani, or made by a codefendant if the trial
is to be a joint one;

{iii) when authorized by the court, those portions of grand jury
minutes containing testimony of the defendant, relevant testimony of
persons whom the prosecuting attorney intends to call as witnesses at the
hearing or triai, and any relevant testimony that has not been transcribed:

(iv) any reports or statements of experts made in connection with
the particular case, including results of physical or mental examinations and
scientific tests, experiments, or comparisons;

{v}any books, papers, documents, photographs, or tangible objects,
which the prosecuting attorney intends to use in the hearing or trial or
which were obtained from or belonged to the defendant; and

{vi) any record of prior criminal convictions known to the
prosecuting attorney of the defendant and of persons whom the
prosecuting attorney intends to cal. as witnesses at the hearing or trial.

(2) The prosecuting attorney shall disclose to the defendant:

(i) any electronic surveiliance, inciuding wiretapping, of the
defendant’s premises or conversations to which the defendant was a party
and any record thereof:

{ii) any expert witnesses whom the prosecuting attorney will call at
the hearing or trial, the subject of their testimony, and any reports they
have submitted to the prosecuting attorney;

{iif} any information which the prosecuting attorney has indicating
entrapment of the defendant.

(3) Except as is otherwise provided as to protective orders, the
prosecuting attorney shall disclose to defendant’s counsel any material or
information within the prosecuting attorney’s knowledge which tends to
negate defendant’s guilt as to the offense charged.
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{4) The prosecuting attorney’s obligation under this section is limited
to material and information within the knowledge, possession or control of
members of the prosecuting attorney’s staff,

(h) Regulation of Discovery.

(1) investigations Not To Be !mpeded. Except as is otherwise
provided with respect to protective orders and matters not subject to
disclosure, neither the counsel for the parties nor other prosecution or
defense personnel shall advise persons other than the defendant having
relevant material or information to refrain from discussing the case with
opposing counsel or showing opposing counsel any relevant material, nor
shall they otherwise impede opposing counsels investigation of the case.

(2} Continuing Duty To Disclose. If, after compliance with these rules
or orders pursuant thereto, a party discovers additional material or
information which is subject to disclosure, the party shall promptly notify
the other party or their counsel of the existence of such additional material,
and if the additional material or information is discovered during trial, the
court shall also be notified.

{3) Custody of Materials. Any materials furnished to an attorney
pursuantto these rules shall remain in the exclusive custody of the attorney
and be used only for the purposes of conducting the party’s side of the
case, uniess otherwise agreed by the parties or ordered by the court, and
shali be subject to such other terms and conditions as the parties may agree
or the court may provide. Further, a defense attorney shall be permitted to
provide a copy of the materials to the defendant after making appropriate
redactions which are approved by the prosecuting authority or order of the
court.

(4) Protective Orders. Upon a showing of cause, the court mayat any
time order that specified disclosure be restricted or deferred, or make such
other order as is appropriate, provided that all material and information to
which a party is entitled must be disclosed in time to permit the party’s
counsel to make beneficial use thereof.
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(5} Excision. When some parts of certain material are discoverable
under this rule, and cther parts not discoverable, as much of the material
shall be disclosed as is consistent with this rule. Material excised pursuant
to judicial order shall be sealed and preserved in the records of the court,
to be made available to the appellate court in the event of an appeal.

{6) In Camera Proceedings. Upon request of any person, the court
may permit any showing of cause for denial or regulation of disclosure, or
portion of such showing, to be made in camera. A record shall be made of
such proceedings. if the court enters an order granting relief foliowing a
showing in camera, the entire record of such showing shall be sealed and
preserved in the records of the court, to be made available to the appellate
court in the event of an appeal.

{7) Sanctions.

(i} if at any time during the course of the proceedings it is brought
to the attention of the court that a party has failed to comply with an
applicable discovery rule or an order issued pursuant thereto, the court may
order such party to permit the discovery of material and information not
previously disclosed, grant a continuance, dismiss the action or enter such
other order as it deems just under the circumstances.

(i} Willful violation by counsel of an applicable discovery rule or an

orderissued pursuant thereto may subject counsel to appropriate sanctions
by the court.
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WSBA Ethics Advisory Opinion 181
{1987 - Amended 2009)

At the conclusion of the representation of a client, the client often
requests a copy of the “file.” If the lawyer’s fees remain unpaid, the lawyer
may want to assert lien rights. If no lien rights are claimed, a question often
arises as to what parts of the file must be provided and whether the lawyer
can charge the client for the expense of copying the file. The Rules of
Professional Conduct shed light on both questions.

I. The attorney’s possessory lien.

A.lssue: What are the ethical limitations on a lawyer’s right to assert
a lien on the papers or money of a client or former client?

B. Conclusion: A lawyer cannot exercise the right to assert a lien
against files and papers when withholding these documents would
materially interfere with the client’s subsequent legal representation. Nor
can the lien be asserted against monies held in trust by the lawyer for a
specific purpose or subject to a valid claim by a third party.

C. Discussion: Attorneys have a “retaining” or a “possessory” lien
under RCW 60.40.010 against papers or money in the lawyer’s possession.
In contrast to a “charging” lien under RCW 60.40.010{4) on a judgment
obtained for a client, the retaining lien on papers or money cannot be
foreclosed. Ross v. Scannell, 97 Wn.2d 598, 647 P.2d 1004 (1982). The lien
“may merely be used to embairass the client, or, as some cases express it
to ‘worry” himinto the payment of the charges.” Gottstein v. Harrington, 25
Wash. 508, 511, 65 P. 753 (1901}.

The client, however, retains an absolute right, in civil cases at least,
to terminate the lawyer at any time for any reason, or for no reason at all.
RPC 1.16(a){3); Belli v. Shaw, 98 Wn.2d 569, 657 P.2d 315 {1983). Upon
termination of the relationship, RPC 1.16(d) requires that:

A lawyer shalil take steps to the extent reasonably practicable to
protect a client’s interests, such as . .. surrendering papers and property to
which the clientis entitled. . .. The lawyer may retain papers relating to the
client to the extent permitted by other law.
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if assertion of the lien would prejudice the former client, the duty
to protect the former client’s interests supersedes the right to assert the
lien.

Aclient’s need for the files will almost always be presumed from the
request for the files. But this need does not mean that in every case the
assertion of a lien will prejudice the client. If there is no dispute about fees
and the client has the ability to pay the outstanding charges, it is proper for
the lawyer to assert the lien. In this situation, itis the former client’s refusal
to pay that will cause any injury. When, however, there is a dispute about
the amount owed, or the client does not have the ability to pay, the lawyer
cannot assert lien rights if there is any possibility of interference with the
former client’s effective self-representation or representation by a new
lawyer.

The right to assert the lien against funds of the clientin the lawyer’s
control is also limited. For example, a lawyer may not assert a lien against
monies which constitute, or which have been commingled with, child
support payments. Fuqua v. Fuqua, 88 Wn.2d 100, 558 P.2d 801 (1977).
Similarly, if a lawyer accepts funds from a client for a specific purpose, such
as for posting a bond or paying a court imposed penalty, the failure to use
the funds for the agreed purpose may constitute misrepresentation, failure
to carry out a contract of employment, or failure to properiy handie client
funds. See, e.g., In re McMurray, 99 Wn.2d 920, 665 P.2d 1352 {1983).
Funds held by a lawyer over which a third party has an enforceable lien may
not be subject to the attorney’s possessory lien. See, e.g., Department of
Labor and industries v. Dillon, 28 Wn. App. 853, 626 P.2d 1004 (1981).
When the funds are not held in trust for a specific purpose or subject to a
valid claim by a third party, the lawyer may hold the funds subject to the
lien even though the client may direct that the funds be transferred to a
new attorney and claim that a refusal to transfer will prevent the client
from obtaining effective representation.

If there is a dispute about the amount of fees owed, the prudent
course would be for the lawyer to immediately institute court action to
resolve the issue, to limit the lien to the undisputed amount, and to release

the balance of funds.

Since the retaining or possessory lien cannot be foreclosed, any
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funds held pursuant to the lien must be held in the lawyer’s trust account.
The lawyer can apply those funds against what is owed only by obtaining a
judgment against the client and enforcing the judgment by the normal
judgment enforcement processes.

Il Responding to a former client’s request for files

A. Issue: When a former client requests the file and no lien is
asserted, what copying costs can a lawyer charge and what papers and files
must be delivered?

B. Conclusion: At the conclusion of a representation, unless there is
an express agreement to the contrary, the file generated in the course of
representation, with limited exceptions, must be turned over to the client
at the client’s request, and if the lawyer wishes to retain copies for the
lawyer’s use, the copies must be made at the lawyer’s expense.

C. Discussion: in analyzing this question a lawyer’s file assembled in
the course of representing a client can be broken down as follows:

{a) Client’s papers — the actual documents the client gave to the
lawyer or papers, such as medical records, the lawyer has acquired at the
ciient’s expense.

(b) Documents the disposition of which is controlled by a protective
order or other obligation of confidentiality;

(c) Miscellaneous material that would be of no value to the client;
and

{(d}) The balance of the file, including documents stored
electronically.

Client’s papers - the actual documents the client caused to be
delivered to the lawyer or papers, such as medical records that the lawyer
has acquired at the client’s expense—must be returned to the client on the
termination of the representation at the client’s request unless a lien is
asserted. if the lawyer wants to retain copies, the lawyer must bear the
copying expense, and would hold the copies subject to the duty of
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confidentiality imposed by RPC 1.6.

Aside from principles of ownership, RPC 1.16{d) requires the lawyer,
upon termination of representation, to take steps to the extent reasonably
practical to protect a client’s interests including surrendering papers and
property to which the client is entitled. Subject to limited exceptions, this
Rule obligates the lawyer to deliver the file to client. If the lawyer wants to
retain copies for the lawyer’s own use, the lawyer must pay for the copies.

While the client’s interests must be the lawyer’s foremost concern,
if the lawyer can reasonably conclude that withholding certain papers will
nat prejudice the client, the lawyer may withhold those papers. Examples
of papers the withholding of which would not prejudice the client would be
drafts of papers, duplicate copies, photocopies of research material, and
lawyers’ personal notes containing subjective impressions such as
comments about identifiable persons.

A protective order or confidentiality obligation that limits the
distribution of documents or specifies the manner of their disposition may
supersede a conflicting demand of a former client.

The lawyer and client can make an arrangement different from that
outlined above. A lawyer and client couid agree that the files to be
generated or accumulated will belong to the lawyer and that the client will
have to pay for all copies sent to the client. Similarly, if the client wishes the
lawyer to retain copies it wouid be appropriate to charge the copying
expense to the client.
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