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COURT OF APPEALS FOR THE STATE OF WASHINGTON 

DIVISION II 
 
STATE OF WASHINGTON,      )  NO. 51179-7-II   
  APPELLANT, ) 
     )    

v.  )   RESPONDENT’S MOTION 
     )   TO CONCEDE ERROR 
JAMES BITNER,   )   IN PART 
  RESPONDENT. )    
__________________  )  

1. IDENTITY OF MOVING PARTY 

Appellant, State of Washington, by and through Sara I. Beigh, 

Senior Deputy Prosecuting Attorney for Lewis County, requests the 

relief set out below. 

2. STATEMENT OF RELIEF SOUGHT 

 This Court grant Bitner’s motion to strike the DNA fee but deny 

his motion to strike the filing fee previously imposed.  

3. FACTS RELEVANT TO MOTION 

Bitner was sentenced on November 28, 2017 and the trial 

court at the time chose to discretionary legal financial obligations. RP 

291. The trial court also imposed the $500 crime victim assessment, 

$100 DNA fee, and the $200 filing fee. Id.  

4.   GROUNDS FOR RELIEF AND ARGUMENT 

Bitner now appeals the imposition of a $100 DNA-collection 
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fee in the judgment and sentence, asserting that a DNA sample was 

previously submitted to the state as a result of a prior qualifying 

conviction.  A legislative amendment to RCW 43.43.7541, which took 

effect June 7, 2018, requires imposition of the DNA-collection fee 

“unless the state has previously collected the offender’s DNA as a 

result of a prior conviction.”  The amendment applies to defendants 

whose appeals were pending — i.e., their cases were not yet final — 

when the amendment was enacted.  State v. Ramirez, ___ Wn.2d 

___, ___ P.3d ___, 2018 WL 4499761, at *8, No. 95249-3, (Sept. 20, 

2018). 

The State’s records show Bitner’s DNA was previously 

collected and is on file with the Washington State Patrol Crime Lab.  

The State respectfully asks this Court to remand this case to the 

superior court to amend the judgment and sentence to strike the 

imposition of the $100 DNA fee.  

The statutory amendments of 2018, the filing fee is no longer 

a nondiscretionary legal financial obligation if a defendant qualifies 

for indigency under RCW 10.101.010(3)(a)-(c). RCW 36.18.020(h). 

There is no evidence in the record Bitner meets this criteria of 

indigence. Simply having court appointed counsel only fall under 
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RCW 10.101.010(3)(d), not the subsection that exempt a defendant 

from paying the filing fee. Therefore, contrary to Bitner’s assertion, 

the legislature did not categorically prohibit the imposition of any cost 

on indigent defendant. The legislature categorically prohibited the 

imposition of some costs and fees on a certain class of indigent 

defendants. See RCW 36.18.020(h); RCW 10.101.010(3)(a)-(c).  

Therefore, this Court should deny Bitner’s motion to strike the 

criminal filing fee.  

 

RESPECTFULLY SUBMITTED this 7th day of November, 

2018. 

_____________________________ 
Sara I. Beigh, #35564 

   Senior Deputy Prosecuting Attorney 
   Lewis County Prosecuting Attorney’s Office 
   Attorney for the Appellant 
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