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A. ASSIGNMENT OF ERROR 

1. ANY AND ALL NECESSARY FACTUAL FINDINGS ARE 
UNSUPPORTED BY THE RECORD. 

2. THERE WAS NO LEGAL BASIS TO ENTER AN ORDER, AS 
THERE WAS NO FINDING THAT MR. GROVER ENGAGED 
IN “UNLAWFUL HARASSMENT.”  

3. THERE IS NO LEGAL BASIS TO ENTER AN ORDER AS THE 
DISTRICT COURT FOUND THAT MR. GROVER AND 
ENVIROLUX’S WEBPAGE HAD A LEGITIMATE AND 
LAWFUL PURPOSE. 

4. THERE IS NO LEGAL BASIS TO ENTER ANY ANTI-
HARASSMENT ORDER IN A BUSINESS DISPUTE. 

5. THERE IS NO LEGAL BASIS TO ENTER AN ORDER BASED 
ON TRUTHFUL STATEMENTS ON ONE’S OWN WEBPAGE. 

6. THE LOWER COURT ERRED BY FINDING THAT 
COMMERCIAL SPEECH IS NOT PROTECTED SPEECH. 

7. THE ORDER ENTERED IS CONTENT BASED AND 
THEREFORE AN UNCONSTITUTIONAL VIOLATION OF 
MR. GROVER AND ENVIROLUX’S RIGHT TO FREE 
SPEECH. 

8. THE ORDER ENTERED IS A PRIOR RESTRAINT ON MR. 
GROVER’S SPEECH AND THEREFORE A VIOLATION OF 
MR. GROVER AND ENVIROLUX’S RIGHT TO FREE 
SPEECH UNDER THE WASHINGTON STATE AND UNITED 
STATES CONSTITUTIONS. 

9. THE DISTRICT COURT ABUSED ITS DISCRETION IN 
ENTERING THE ORDER. 
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B. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR 

1. IS THE ORDER AN UNCONSTITUTIONAL PRIOR 
RESTRAINT? 

2. IS THE ORDER UNCONSTITUTIONALLY VAGUE? 

3. IS THE ORDER AN UNCONSTITUTIONAL CONTENT 
RESTRICTION? 

4. WAS THERE A FACTUAL BASIS TO FIND 
UNLAWFUL HARASSMENT SUCH THAT AN ORDER 
COULD LAWFULLY BE ISSUED? 

5. IS COMMERCIAL SPEECH PROTECTED BY THE 
FIRST AMENDMENT? 
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C. INTRODUCTION 

Ms. Lisa Littleton and her business, Twice the Light (TTL), on one 

side, and Terry Grover and his business, Envirolux, on the other, were 

involved in a dispute over who was responsible to customers for warranty 

coverage of a product. After Mr. Grover published his side of the story on 

his company’s webpage, Ms. Littleton sought an anti-harassment order to 

silence the speech of Mr. Grover and his business, even though she did not 

and cannot show that anything he posted on the webpage was untrue. 

There is not harassment in the record to support the issuance of any 

anti-harassment order, and the lower court specifically found that Mr. 

Grover’s webpage was designed to provide information about the disputed 

warranty coverage issue. Yet, the lower court imposed a vague content-

based prior restraint on what Mr. Grover and his business can say, now 

and in the future, on the business’s webpage. There is no factual basis to 

support this order, and it violates Mr. Grover’s right to free speech by 

imposing a vague and unclear content-based prior restraint on his ability to 

publish on his webpage.   

// 

// 

// 

// 
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D. STATEMENT OF THE CASE 

FACTS PRIOR TO HEARING 

Mr. Terry Grover owns EnviroLux, a lighting-product distribution 

company. CP 71.  Ms. Littleton is the Chairman of the Board, President, 

and Registered Agent for Twice The Light (TTL), a lighting-solutions 

business incorporated with the State of Washington. CP 133-136. 

In 2013, TTL and EnviroLux entered into a licensing agreement that 

allowed TTL to use EnviroLux’s intellectual property. CP 159-164.  The 

agreement specifically stated that EnviroLux was to be held harmless of 

any warranty claims made by purchasers of TTL’s lighting products.  Id.  

The licensing agreement also stated that TTL is solely responsible for, and 

will defend, indemnify, and hold harmless Licensor and their respective 

shareholders, directors, officers, from any and all loss, arising out of the 

marketing, sale, or distribution of the materials sold by TTL.  Id. 

A dispute arose between the two corporations, and on June 29, 2015, 

Mr. Grover sent an email to three individuals, including Ms. Littleton, 

wherein he expressed his view on the irreconcilable business relationship.  

CP 352.  The email ended with Mr. Grover writing, “I just simply want 

you to go away.”  Id.  That was the last communication of any kind that 

Mr. Grover had with Ms. Littleton.    
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On August 4, 2015, TTL’s attorney sent EnviroLux a demand letter 

that it cease making comments to “any third party…regarding the 

certifications or quality of TTL’s products, manufacturing standards,” and 

threatened civil action against EnviroLux.  CP 87.   

On September 11, 2015, EnviroLux responded by letter stating in part: 

In January 2013, the Grovers’ business [The Government 
Procurement Store, aka Global GPS) and TTL entered into 
an exclusive Trademark Licensing Agreement to permit 
TTL to build lighting fixture products under their registered 
EnviroLux brand name that Global GPS owns. In May 
2013, TTL sought to enter into a Joint Venture Agreement 
with the Grovers, in order that they may enjoy the benefits 
of association with Terry Grover…Following a 
disagreement between Robby and Terry Grover on the 
subject of time at the office, the relationship broke down, 
and the Grovers sought a graceful resolution. …  TTL 
failed to pay the Grovers $101,901.21 due for work they 
performed in 2014….TTL continued to benefit from Terry 
Grover’s ongoing work through 2015. In particular, TTL 
continued to unjustly benefit from Terry’s efforts in pursuit 
of a lucrative opportunity known as the “LAX job,” which 
had an expected value of $600,000 in profits. Terry 
continued to help with the reasonable expectation and 
understanding that he would eventually be paid for all his 
work, including the LAX job, which he helped bring to 
TTL…Finally, with no payment made by TTL, and with 
TTL suddenly not communicating, the Grovers deemed that 
TTL was in material breach of their agreements. 
Accordingly, the Grovers notified TTL that they were 
terminating the licensing agreement, as permitted under the 
terms of that agreement…In April 2015, TTL's bank, 
Columbia Bank, sent in a consultant to assess the financial 
condition of Twice the Light. During Columbia Bank’s 
investigations, the bank’s consultant, John Rising, informed 
Terry via phone that the bank could not account for over 
$900,000 as to the accounting of the previous 12 months, 
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and that it was trying to find answers on point. The answer 
lay on TTL’s electrical contracting/install side of the 
business. At the time, TTL was operating that side of the 
business alone and at a significant loss. This parasitized 
profits from the manufacturing side of the business, which 
the Grovers were helping to run. Ex. 3 (showing loss of 
$272,410.14 for 2014 for TTL’s side of the business). 

CP 74-84. 

After EnviroLux sent this letter, it did not hear from TTL again.  CP 

72.  EnviroLux, did however, receive multiple complaints from customers 

who told Mr. Grover that Ms. Littleton had claimed EnviroLux was 

responsible for the warranty on defective products. CP 72, 142, 225.  Mr. 

Grover received multiple calls like this each week. CP 225.  These 

dissatisfied customers said Ms. Littleton told them that Envirolux�was the 

manufacturer of the faulty product and had to cover the warranty, when in 

fact it was the TTL who was the manufacturer and responsible for 

warranty coverage.  Id. 

To defend its reputation and provide correct information to consumers, 

EnviroLux started a public-relations webpage to address the warranty 

issue. Id.  The webpage displayed a YouTube video wherein Ms. Littleton 

and TTL expressly admitted that her business manufactured the product in 

question.1 

                                                
1 https://youtu.be/lL7pz2mhrl4 (Published 5/5/2013, last viewed 
12/17/17). 
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On September 21, 2016, TTL, by and through Ms. Littleton, filed a 

petition for an anti-harassment order asking that the webpage be 

suppressed.  CP 345.  The petition originally listed TTL as the Petitioner, 

but TTL was crossed out and Ms. Littleton’s name was written above.  Id.  

Ms. Littleton asserted in the petition that “the blog makes me fearful of 

what he might continue to share publicly…”  CP 348.  On the form 

petition she asserted that her business competitor’s webpage, 

“www.lumenpatrol.com blog,” was itself evidence of harassment.  CP 

349.  The petition concluded by requesting the court order Mr. Grover to 

“cease email/blog regarding Lisa Littleton/Twice the Light.”  CP 350. 

MS. LITTLETON’S HEARING TESTIMONY 

Ms. Littleton testified on December 14, 2016, that Mr. Grover had sent 

merely a single email to her a year and a half earlier.  CP 182.  She 

admitted she had no communication with Mr. Grover since that email.  CP 

189.  She also testified that Mr. Grover published information about the 

warranty dispute on his blog and directed dissatisfied customers to contact 

TTL regarding the issue and pursue legal action.  CP 188. 

Ms. Littleton further testified that customers who were dissatisfied 

with TTL had contacted her, and at least one of them was “threatening 

suits” against TTL. CP 190.  Ms. Littleton was upset that information on 

the blog had been disruptive to TTL’s business and testified that the blog 
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was having a financial impact on her business and she would like the blog 

to stop. CP 190, 196–197. She explained that she had told customers with 

warranty issues that they should take warranty issues to Mr. Grover, not 

her.  CP 199.  She admitted sending customers with warranty issues to 

Envirolux even before the blog. Id.   

Q. Have you [Ms. Littleton] sent emails to your customers 
asserting the issues with the products were actually issues 
that they needed to address with Mr. Grover and his 
business?� 
A. I have informed customers that Terry’s company, 
Government Procurement Store, is the certified 
manufacturer of the fixtures.  
Q. So your customers who have come to you with 
concerns, you send them - you say, Go talk to Terry and his 
business about your concerns; right?  
A. Warranty failures for the certified products go to the 
manufacturer.� 
Q, And you have been doing that before the blog appeared; 
correct?  
A. Correct.  

 
CP 199. 

Q. Has anyone who has contacted you as a result of the 
blog threatened physical harm?  
A. No physical harm.  
Q. Have they threatened to damage your physical 
property?� 
A. Well, there would be damage to my assets based on 
the threats.  
Q. And those threats would be threats of litigation?� 
A. Correct.  
Q. Okay. So as a result of these blogs, you�have unsatisfied 
customers who have contacted you; is that correct? 
A. That is correct.� 
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Q. And they have a financial dispute with you because of 
this blog; is that correct?  
A. Because of the blog?  
Q. Right. They read the blog, and then they're 
communicating with you they have a financial dispute with 
you?  
A. Some of them have sought warranty through the 
blog, uh-huh.  
Q. And that has a financial impact on your business; 
correct?  
A. Correct.  
Q. And so you would like the blog to stop; correct?  
A. I would like the blog to stop.  
 

CP 196-197. 

Q. Okay. And can you identify for me with specificity a 
time where Mr. Grover has threatened violence towards 
you?  
A. Never.  
Q. Can you identify for me with specificity a time that 
someone on Mr. Grover's behalf has threatened violence or 
injury to you?  
A. No.  
Q. I'm sorry, I didn't hear you?  
A. No.  
Q. Can you identify for me an email that Mr. Grover has 
sent directly to you in the last 12 months?� 
A. There may be one that I was a recipient along with 
other parties that came directly from Mr. Grover.  
Q. So in the last 12 months you may have been one of 
many people who received an email. Was that email 
threatening physical harm to you?  
A. No physical harm.  
Q. Was it threatening emotional harm to you?  
A. I don't-  
Q. Was it threatening to injure your property? Was it 
threatening an illegal act?  
A. I don't think I can answer that the way you're asking 
it.  
Q. Did you bring that email today? 
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A. NO. 
 

CP 195-196. 

MR. GROVER’S HEARING TESTIMONY 

Mr. Grover testified that when the two businesses separated, Mr. 

Grover started receiving numerous complaints about the warranty 

coverage. CP 225.  These individuals complained to him that Ms. Littleton 

had directed them to contact EnviroLux for warranty coverage. Id. Mr. 

Grover explained, “[t]he purpose of the blog, is that simply to answer the 

questions regarding who is responsible for covering the warranty.”  CP 

226. 

THE DISTRICT COURT  

At the outset of the hearing, the District Court rightly acknowledged 

that “this is essentially a complicated business dispute.” CP 179.  The 

court then cautioned the parties that it was “not going to spend hours 

digging through whose right or wrong and who should have warranted 

products.”  CP 179-180. 

The District Court ultimately found that the webpage served a 

legitimate and lawful purpose:   

I do appreciate that the vast majority of the blog is exactly 
that, to protect the name of Mr. Grover's business as well as 
some explanation about, you know, the warranties and who 
to direct those to.  
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CP 241-242. 

 However, the District Court then concluded that “the Court can't make 

any unconstitutional prior restraints on speech under the First Amendment. 

However, that applies to protected speech. I am finding that this is not 

protected speech.”  CP 242.  The District Court entered an order restricting 

what Mr. Grover could post “to any of his blogs” in the future.  CP 108.  

The order reads: 

Respondent may not post to any of his blogs the 
following: emails obtained regarding petitioner or Twice 
the Light if not specifically addressed to Respondent as 
intended recipient no bank account information or 
personal information or pictures of petitioner.  
Respondent must remove prior posts in violation of these 
terms.   

Id. (emphasis added). 

E. ARGUMENT  

1. STANDARD OF REVIEW 

Whether an order has been properly issued pursuant to applicable 

statutes is a question of law.  State v. Boss, 144 Wash. App. 878, 886, 184 

P.3d 1264, 1268 (2008). Such “[q]uestions of law are reviewed de novo.”  

State v. Kipp, 179 Wash. 2d 718, 726, 317 P.3d 1029, 1032 (2014).   

Further, “[l]aws burdening such speech are subject to strict scrutiny, which 

requires the Government to prove that the restriction furthers a compelling 

interest and is narrowly tailored to achieve that interest."  Citizens United 
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v. FEC, 558 U.S. 310, 312, 130 S. Ct. 876, 882 (2010) (internal quotation 

marks omitted).   

“If one constant exists in Supreme Court First Amendment theory, it is 

that ‘[a]ny prior restraint on expression comes to… [the] Court with a 

‘heavy presumption’ against its constitutional validity.’” Martin Redish, 

The Role of The Prior Restraint Doctrine In First Amendment Theory, 70 

Va. L. Rev. 53, 53; see also In re Marriage of Suggs, 152 Wash. 2d 74, 81, 

93 P.3d 161, 164 (2004). 

Respected commentators, notably Professors Thomas 
Emerson and Vincent Blasi, have offered several arguments 
favoring the presumption against prior restraint, judicial or 
nonjudicial. Their arguments assert the following reasons in 
support of the prior restraint doctrine: prior restraints (1) 
shut off expression before it has a chance to be heard, (2) 
are easier to obtain than criminal convictions and therefore 
are likely to be overused, (3) lack the constitutional 
procedural protections inherent in the criminal process, (4) 
require adjudication in the abstract, (5) improperly affect 
audience reception of messages, and (6) unduly extend the 
state's power into the individual's sphere. 

Id., 59. 

2. THE ORDER IS AN UNCONSTITUTIONAL PRIOR RESTRAINT. 

Prior restraints are “official restrictions imposed upon speech or other 

forms of expression in advance of actual publication.”  Bering v. Share, 

106 Wash. 2d 212, 243, 721 P.2d 918, 936 (1986) (citing The Doctrine of 

Prior Restraint, 20 Law & Contemp. Probs. 648 (1955)). 
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Starting in the Eighteenth Century, there was a “consensus in England 

that judges were a potential source of oppression. Thus, one of the major 

Eighteenth Century battles for freedom of the press in England was to give 

jurors, rather than judges, the power to determine whether publications 

were in fact defamatory.”  Michael L. Meyerson, The Neglected History 

of the Prior Restraint Doctrine: Rediscovering the Link Between the First 

Amendment and the Separation of Powers, 34 Ind. L. Rev. 295, 306 

(2001). 

“The history of defamation law reveals that in England, at the time the 

First Amendment was ratified, libel was an offense that could only be 

punished, but could not be prevented.”  Id. 308-309. 

By the time the United States ratified the First Amendment, 
a consensus had developed in England that liberty of the 
press required the ability to put forth to the world what one 
wanted, as long as the printer was willing to accept the 
consequences of punishment for material considered 
illegal. No administrative licensor or censor could preview 
work prior to publication, and no judicial orders could 
prevent what could be written for the future. 

Id. at 311. This background provides context for Sir William Blackstone's 

famous description of liberty of the press: 

The liberty of the press is indeed essential to the nature of a 
free state: but this consists in laying no previous restraints 
upon publications, and not in freedom from censure for 
criminal matter when published. Every freeman has an 
undoubted right to lay what sentiments he pleases before 
the public: to forbid this is to destroy the freedom of the 
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press: but if he publishes what is improper, mischievous, or 
illegal, he must take the consequences of his own temerity 

Id. at 321 (citing 4 William Blackstone, Commentaries *151-52 (1979)).2 

When the First Amendment was drafted, the English understanding of 

a free press meant, at a minimum, that judges were not to take notice of 

writings intended for the press, and even in a time where punishment for 

truthful criticism of the Government was permitted, “one element of 

liberty of the press was well-understood: no governmental official-not 

licensor, not censor, not judge-should be involved in restricting expression 

before it is communicated.” Id. at 313.3 

a. THE UNITED STATES PROHIBITION ON PRIOR RESTRAINT 

“From the very beginning of the legal debate over the true meaning of 

America's freedom of expression, there has been a powerful consensus 

that the starting point for such freedom is a ban on prior restraints.”  Id. 

314. 

This was recognized by Chief Justice Parker of the Massachusetts 

Supreme Judicial Court in 1825 when he wrote: 

[I]t is well understood, and received as a commentary on 

                                                
2 Undoubtedly, the concept of allowing individuals to speak freely, and 
being held responsible for such speech after its made, dates back well past 
Blackstone.  See e.g., “Suffer me that I may speak; and after that I have 
spoken, mock on.”  Job 3:12  .VJK  
3 Citing Jean De Lolme, The Constitution Of England, 254 (John 
MacGregor ed. 1853) (1775). 
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this provision for the liberty of the press, that it was 
intended to prevent all such previous restraints upon 
publications as had been practiced by other governments, 
and in early times here, to stifle the efforts of patriots 
towards enlightening their fellow subjects upon their rights 
and the duties of rulers.  

Commonwealth v. Blanding, 3 Pick. 304, 313 (1825) (emphasis added). 

In the American colonies, the concept of freedom of the press became 

a treasured ideal worth fighting for, as the colonial experience taught that 

assaults on the liberty of the press could come from any of the three 

branches of government.  Meyerson, at 314. 

During the debate around the constitutionality of the Sedition Act of 

1798, there was “consensus on at least one critical principle: Liberty of the 

press must mean, at a bare minimum, no prior restraint…all appreciated 

that limitations imposed prior to publishing were simply unacceptable. Id.  

at 320-321. 

In 1787 during the ratification of Pennsylvania’s Constitution, James 

Wilson, who was later to serve as a Justice on the first United States 

Supreme Court, declared that “in any country-what is meant by the liberty 

of the press is, that there should be no antecedent restraint upon it.”  Id. at 

321.4 

                                                
4 Citing Pennsylvania and the U.S. Constitutions: 1787-1788, at 308·09 
(John Bach McMaster & Frederick D. Stone eds., Da Capo Press 1970) 
(1888). 
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In the late 1870s, Justice Joseph Story condemned prior restraints, 

whether they come from a licensor or a judge, as the liberty of the press is 

the right to publish without any previous restraint or license. Id. at 321-

322. 

From the beginning of this nation, there has been universal 

understanding that there could be no liberty of the press without a 

prohibition against previous restraints.  Id. at 322. Thus, it is evident that, 

from the very beginning of the Republic, American courts have 

understood that permitting even libels to be enjoined would impermissibly 

give judges the same censorial control over prospective speech as had 

been wielded by licensors of old, prior to the ratification of the Bill of 

Rights.  Id. at 329. 

In 1877, the New York Court of Common Pleas agreed that a 

temporary injunction against an alleged libel would violate the state’s 

constitutional guarantee of free speech. See N.Y. Juvenile Guardian Soc'y 

v. Roosevelt, 7 Daly 188 (N.Y. Ct. Common Pleas 1877).  The New York 

Juvenile Guardian Society had sued to enjoin Teddy Roosevelt (not yet the 

president) from publishing the results of an investigation that had found 

misuse of charity funds.  The court declared: 

[T]he exercise of any such jurisdiction being repugnant to 
the provision of the Constitution, which declares (art. I, § 
8) that every citizen may freely speak, write and publish his 
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sentiments on all subjects. being responsible for the abuse 
of that right; and that no law shall be passed to restrain [sic] 
or abridge the liberty of speech or of the press.”   

Id. at 191. 

In 1882, the Louisiana Supreme Court in State ex rei. Liversey v. 

Judge of Civil District Court, 34 La. Ann. 741 (La. 1882), struck down a 

lower court injunction against a newspaper.  The paper had been ordered 

not to publish libelous cartoons against an individual; when it ultimately 

did so, its publisher was held in contempt. The Louisiana Supreme Court 

declared the injunction unconstitutional and annulled the contempt.  Id. at 

742. 

In 1893, the Texas Court of Criminal Appeals, struck down a prior 

restraint placed on a local paper, writing “[t]he power to suppress one 

concedes the power to suppress all, whether such publications are 

political, secular, religious, decent or indecent, obscene or otherwise.”  

Meyerson, at 334.5 

In 1896, the California Supreme Court struck down a prior restraint 

enjoining a play called The Crime of a Century, because “petitioner's 

mouth could not be closed in advance for the purpose of preventing an 

utterance of his sentiments, however mischievous the prospective results 

                                                
5 Citing Ex parte Neill, 22 S. W. 923, 924 (Tex. Crim. App. 1893). 
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of such utterance.”  Id. at 336.6 

In a 1900 case from Oregon, an injunction for a libel was denied 

because “[t]he court cannot assume to supervise the publication of 

offending newspapers, or otherwise constitute itself a press censor.”  Id. at 

329.7 

In 1902, the Missouri Supreme Court, finding that an injunction on 

speech would be an unconstitutional prior restraint, wrote “[t]he two ideas, 

the one of absolute freedom ‘to say, write or publish whatever he will on 

any subject,’ coupled with responsibility therefor, and the other idea of 

preventing any such free speech, free writing or free publication can not 

coexist.”  Id. at 332.8 

In 1908, a New York court enjoined local police from repeating a 

seizure and destroying copies of a local paper that the court acknowledged 

had published “reckless and scurrilous” libels.  Id. at 335.9 The court 

wrote, “[n]o one can take unto himself the right of suppressing in advance 

the publication of the printed sentiments of another citizen on any public 

or private question.” Id.  

Also in 1908, the Montana Supreme Court struck down a lower court 

                                                
6 Citing Dailey v. Superior Court, 44 P. 458, 460 (Cal. 1896). 
7 Citing Balliet v. Cassidy, 104 F. 704, 706 (D. Or. 1900). 
8 Citing Marx & Hass Jeans Clothing Co. v. Watson, 67 S.W. 391, 393 
(Mo. 1902). 
9 Citing Ulster Square Dealer v. Fowler, III N.Y.S. 16 (Sup. Ct. 1908).   
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order enjoining a labor union from distributing written materials 

“containing opprobrious or injurious epithets,” and referring to the state’s 

constitution declared: 

It cannot be said that a citizen of Montana is free to publish 
whatever he will on any subject, while an injunction 
preventing him from publishing a particular item upon a 
particular subject hangs over his head like a sword of 
Damocles, ready to fall with all the power which can be 
invoked in contempt proceedings .... 

Meyerson, at 331.10 

In 1909, the Alabama constitutional guarantee of freedom of the press 

was similarly held to bar injunctions against defamation.  The Court 

wrote:  

The wrongs and injury, which often occur from lack of 
preventive means to suppress slander, are parts of the price 
which the people, by their organic law, have declared it is 
better to pay, than to encounter the evils which might result 
if the court were allowed to take the alleged slanderer or 
libeler by the throat, in advance. 

Id. at 329.11 

In 1916, the Nebraska Supreme Court joined the list of courts that 

explicitly linked the equitable ban on enjoining defamations with the 

constitutional prohibition on prior restraints, writing “The exercise of 
                                                
10 Citing Lindsay & Co. v. Montana Federation of Labor, 96 P. 127 
(Mont. 1908).  The State’s constitutional provision stated: “No law shall 
be passed impairing the freedom of speech; every person shall be free to 
speak, write, or publish whatever he will on any subject, being responsible 
for all abuse of that liberty.” Mont. Const. of 1884, art. Ill, § 10. 
11 Citing Willis v. O'Connell, 231 F. 1004,1010 (S.D. Ala. 1916). 
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censorship by a court of equity through the writ of injunction is no less 

objectionable than the exercise of that function by other departments of 

the government.”  Id. at 329.12 

In a 1909 case, Mitchell v. Grand Lodge, Free & Accepted Masons 

o/Texas, 121 S.W. 178 (Tex. Civ. App. 1909), the court ruled that the 

state's “constitutional guaranty of liberty of speech furnishes an additional 

reason for the application in Texas of the general rule that an injunction 

will not issue to restrain the publication of a libel.”   

In 1923, another Texas court agreed, stating that the purpose of that 

constitutional provision "is to preserve the liberty of speech ... and to 

inhibit a court of equity from supervising one person’s opinion of another 

or from dictating what one person may say of another …”  Strang v. 

Biggers, 252 S.W. 826, 826 (Tex. Civ. App. 1923). 

In 1920, in Ex parte Tucker, 220 S.W. 75 (Tex. 1920), the Texas 

Supreme Court also criticized an injunction that prohibited a labor union 

under which union organizers were arrested for contempt for vilifying, 

abusing, or using opprobrious epithets to telephone company employees.  

Meyerson, at 332.13  The Court wrote: 

Let it once be admitted that courts may arrogate the 
authority of deciding what the individual may say and may 

                                                
12 Citing Howell v. Bee Pub. Co., 158 N.W. 358, 359 (Neb. 1916). 
13 Citing Tucker at 75. 
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not say, what he may write and may not write, and by an 
injunction writ require him to adapt the expression of his 
sentiments to only what some judge may deem fitting and 
proper, and there may be readily brought about the very 
condition against which the constitutional guaranty was 
intended as a permanent protection. Liberty of speech will 
end where such control of it begins.  

 Id.  at 332.14 

In 1918, during World War I, a New York court struck down a prior 

restraint on two New York papers, banning them until the end of the war.  

Id. at 335.15  In 1921, a federal court struck down an Ohio ban on a local 

paper as tending to cause breach of peace due to its anti-Semitic articles.  

Id. at 335.16 

In 1924, the Illinois Supreme Court reversed a contempt citation for 

violating an injunction banning the use of the word “‘scabs,’ or other 

offensive, scurrilous or opprobrious names,” stating that no court “has the 

power to restrain and punish members of a labor union from speaking, 

writing or publishing on the subject of a dispute between the union and the 

employer.”  Id. at 332-334.17 

In 1931, Near v. Minnesota, 283 U.S. 697, 51 S. Ct. 625 (1931), the 

United States Supreme Court made clear that the doctrine of prior restraint 

                                                
14 Citing Tucker at 76. 
15 Citing Star Co. v. Brush, 170 N.Y.S. 987 (Sup. Ct. 1918). 
16 Citing Dearborn Publ'g Co. v. Fitzgerald, 271 F. 479, 480 (N.D. Ohio 
1921). 
17 Citing Vulcan Detinning Co. v. St. Clair, 145 N.E 657, 659 (III. 1924). 
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is an essential element of first amendment jurisprudence.  Meyerson, at 

336.  This solidified that, as is clear from the cases cited above, that the 

doctrine of prior restraint has been an essential feature in American 

jurisprudence since the founding of this nation and through the expansion 

west to today.  

In Near, the Supreme Court struck down as an unconstitutional prior 

restraint a state court injunction barring a local paper from distributing 

“any publication whatsoever which is a malicious, scandalous or 

defamatory.”  Near v. Minnesota, 283 U.S. 697, 706, 51 S. Ct. 625, 627 

(1931).  Striking down the injunction, the Chief Justice wrote for the Court 

that “it has been generally, if not universally, considered that it is the chief 

purpose of the guaranty [of free speech] to prevent previous restraints 

upon publication.”  Id., at 713.  The Court explained that prior restraints 

are permissible only in exceptional cases such as war, obscenity, and 

"incitements to acts of violence and the overthrow by force of orderly 

government." Near, at 716. 

In N.Y. Times Co. v. United States, 403 U.S. 713, 91 S. Ct. 2140 

(1971), the United States Supreme Court specifically ruled that a prior 

restraint would be unconstitutional even when dealing with an improperly 

obtain “classified study.”  

Later, in Bartnicki v. Vopper, 532 U.S. 514, 517, 121 S. Ct. 1753, 
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1756 (2001), the United States Supreme Court considered “what degree 

of protection, if any, the First Amendment provides to speech that 

discloses the contents of an illegally intercepted communication.” 

Bartnicki involved the “repeated intentional disclosure of an illegally 

intercepted cellular telephone conversation.”  Bartnicki, at 517.  Again, 

the United States Supreme Court found that First Amendment protections 

were paramount, holding “having considered the interests at stake, we are 

firmly convinced that the disclosures made by respondents in this suit are 

protected by the First Amendment.”  Id., at 518. 

The Supreme Court recently emphasized First Amendment 

protections apply to all speakers, not just “the media.”  In Citizens United 

v. Federal Election Commission, the Court held that “other speakers” 

hold the same rights as the “institutional press” when it comes to 

constitutional privileges. 558 U.S. 310, 352, 130 S. Ct. 876, 175 L. Ed. 

2d 753 (2010) (cited affirmatively by Obsidian Fin. Grp., LLC v. Cox, 

740 F.3d 1284, 1290 (9th Cir. 2014)).  The Ninth Circuit agreed. "We 

draw no distinction between the media respondents and a non-

institutional respondent.”  Obsidian, at 1290.  Every other circuit to 

consider the issue has held that the First Amendment applies equally to 
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the institutional press and individual speakers.18 

b. PRIOR RESTRAINT PROHIBITIONS APPLY TO ALL SPEECH. 

“The ‘First Amendment due process’ rule against prior restraints 

applies even to speech that's alleged to be constitutionally unprotected.”    

Mark Lemley & Eugene Volokh, Freedom of Speech and Injunctions In 

Intellectual Property Cases, 48 Duke L.J. 147, 150 (1998) (citing Henry P. 

Monaghan, First Amendment "Due Process," 83 Harv. L. Rev. 518 

(1970)). 

c. THE WASHINGTON PROHIBITION ON PRIOR RESTRAINT 

 “Article I, section 5 of the Washington Constitution provides that 

every person may freely speak, write and publish on all subjects, being 

responsible for the abuse of that right.” Voters Educ. Comm. v. Pub. 

Disclosure Comm'n, 161 Wash. 2d 470, 493-94, 166 P.3d 1174 (2007) 

(internal citations omitted). Thus, unlike the First Amendment, “article 1, 

                                                
18 See, e.g., Snyder v. Phelps, 580 F.3d 206, 219 n.13 (4th Cir. 
2009), aff'd, 131 S. Ct. 1207, 179 L. Ed. 2d 172 (2011) ("Any effort to 
justify a media/nonmedia distinction rests on unstable ground, given the 
difficulty of defining with precision who belongs to the 
'media.'"); Flamm v. Am. Ass'n of Univ. Women, 201 F.3d 144, 149 (2d 
Cir. 2000) (holding that "a distinction drawn according to whether the 
defendant is a member of the media or not is untenable"); In re IBP 
Confidential Bus. Documents Litig., 797 F.2d 632, 642 (8th Cir. 
1986); Garcia v. Bd. of Educ., 777 F.2d 1403, 1410 (10th Cir. 
1985); Avins v. White, 627 F.2d 637, 649 (3d Cir. 1980); Davis v. 
Schuchat, 510 F.2d 731, 734 n.3, 166 U.S. App. D.C. 351 (D.C. Cir. 
1975). 
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section 5 categorically rules out prior restraints on constitutionally 

protected speech under any circumstances.” Id.  “Prepublication restraints 

prohibit exercise of the right before any abuse of the right can be shown, 

thus imposing responsibility in contravention of the express language of 

Const. art. 1, § 5.” Bering v. Share, 106 Wash. 2d 212, 243, 721 P.2d 

918, 936 (1986). 

In Ino Ino, Inc. v. City of Bellevue, 132 Wash. 2d 103, 117, 937 P.2d 

154, 163 (1997) (emphasis added), the Washington Supreme Court held 

that “the strict standard for evaluating prior restraints under the state 

constitution lies in the plain language of CONST. art. I, § 5 which ‘seems 

to rule out prior restraints under any circumstances.’” And in O'Day v. 

King Cty., 109 Wash. 2d 796, 804, 749 P.2d 142, 147 (1988), the court 

held that “[b]ecause the Washington Constitution is less tolerant than the 

First Amendment of overly broad restrictions on speech, we must apply 

the standard of article 1, section 5.” 

d. THE LOWER COURT IMPOSED AN UNLAWFUL PRIOR 

RESTRAINT 

The plain language of the order in this matter states that Mr. Grover 

“may not post to any of his blogs the following.” This is a classic 

example of a prior restraint. If there is any doubt, however, the presence 

of post-publication restrictions in the order makes clear that the other 
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restrictions are prior restraint on future speech. Not only does the order 

list the content that he is restrained from posting on any webpage, public 

or private, the order also makes a separate and distinct requirement that 

Mr. Grover “remove prior posts in violation of these terms.”  

The District Court has placed prior restraints on what Mr. Grover and 

EnviroLux can say publicly about a business competitor.  The District 

Court is not well suited to make advance rulings on what will or will not 

be protected speech, or what will or will not be appropriate business 

information to disclose.  This prior restraint order is unconstitutional and 

should be vacated for that reason alone. 

3. COMMERCIAL SPEECH IS PROTECTED SPEECH. 

As the United States Supreme Court recently reiterated, “the First 

Amendment prohibits Congress and other government entities and actors 

from ‘abridging the freedom of speech.’”  Matal v. Tam, 137 S. Ct. 1744, 

1757 (2017).  “Commercial speech is no exception,” the Court explained.  

Id., at 1767.  “The First Amendment does not entrust that power to the 

government’s benevolence.  Instead, our reliance must be on the 

substantial safeguards of free and open discussion in a democratic 

society.”  Id., at 1769; see also Va. State Bd. of Pharmacy v. Va. Citizens 

Consumer Council, 425 U.S. 748, 749, 96 S. Ct. 1817, 1819 (1976) 

(consumer's interest in the free flow of commercial information was 
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protected by the First Amendment, as it was indispensable to well-

informed private economic decisions); Bose Corp. v. Consumers Union 

of U.S., Inc., 466 U.S. 485, 487, 503-04 (1984) (treating product review 

of stereo equipment as fully protected).  The lower court’s unexplained 

and unanalyzed finding that the speech in this case was unprotected is in 

error, as commercial speech is protected speech.  The lower court gave no 

reason or basis for finding any past or future speech was not protected.   

While the business dispute in this case began in early 2015, it was 

only when Mr. Grover exercised his right to speak publicly that Ms. 

Littleton filed this petition.  His right to free speech was violated 

regardless of whether the speech was personal or commercial.   

4. THE ORDER IS UNCONSTITUTIONALLY VAGUE. 

The order’s restriction on posting “personal information,” among other 

things, is vague and overly broad, rendering any conceivable 

constitutionality void for vagueness.  “One central tenet of First 

Amendment law is that speech restrictions should rest on standards that 

are as definite and nondiscretionary as possible.”  Mark Lemley & Eugene 

Volokh, Freedom of Speech and Injunctions in Intellectual Property 

Cases, 48 Duke L.J. 147, 203 (citing City of Lakewood v. Plain Dealer 

Publ'g Co., 486 U.S. 750, 755-56 (1988); Grayned v. City of Rockford, 

408 U.S. 104, 108 (1972)). 
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The Order restricts Mr. Grover from posting pictures, “personal 

information,” and any emails ‘not specifically addressed to’ Mr. Grover. 

What exactly is the “personal information” that Mr. Grover is now 

precluded from posting?  Is Ms. Littleton’s name “personal information”?  

Can Mr. Grover safely assume that a police officer will know that it is not 

by reviewing the order? 

Further, a video is nothing more than a series of pictures displayed in 

rapid sequence.  Will an officer know that video is allowed when a picture 

is not, or will Mr. Grover be arrested if he posts a video where the video 

thumbnail displayed on the web page appears to show a picture of Ms. 

Littleton? 

The order precludes Mr. Grover from posting any “emails obtained 

regarding petitioner or Twice the Light if not specifically addressed to 

Respondent as intended recipient.”  Would he be arrested for publishing 

an email that has been forwarded to him by a third party if it is “regarding 

petitioner”?  What if Ms. Littleton emails someone who then prints out a 

copy of the email and provides it to Mr. Grover, would he be arrested for 

publishing that?  Again, it is not clear from the order.   

Imagine if Ms. Littleton were to send an incriminating email to an 

employee wherein she admits to manufacturing a faulty product and not 

honoring the warranty.  If that employee were to provide that email to Mr. 
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Grover, could he publish it?  Would he be forced to remain silent as 

consumers suffered the consequences of the ignorance imposed on them 

by the order that restricts Mr. Grover’s speech?  

There is no readily apparent answer to these questions as the order is 

so vague as to give no clear guidance as what is or is not acceptable 

speech.  This vagueness makes certain it will impermissibly chill Mr. 

Grover’s speech.  It should be vacated.  

5. THE ORDER IS UNCONSTITUTIONAL CONTENT RESTRICTION. 

Any restrictions on speech must be “content neutral.” Ross v. Early, 

746 F.3d 546 (4th Cir. 2014).   Government regulation of speech is content 

based if a law applies to particular speech because of the topic discussed 

or the idea or message expressed. Reed v. Town of Gilbert, 135 S. Ct. 

2218, 2227 (2015) (Citing E.g., Sorrell v. IMS Health, Inc., 564 U. S. 552, 

554-555, 131 S. Ct. 2653, 2663-2664, 180 L. Ed. 2d 544 555-556 (2011); 

Carey v. Brown, 447 U. S. 455, 462, 100 S. Ct. 2286, 65 L. Ed. 2d 263 

(1980); Police Dep't of Chi. v. Mosley, 408 U.S. 92, 92 S. Ct. 2286 

(1972)).  

This commonsense meaning of the phrase ‘content based’ 
requires a court to consider whether a regulation of speech 
‘on its face’ draws distinctions based on the message a 
speaker conveys.  Some facial distinctions based on a 
message are obvious, defining regulated speech by 
particular subject matter, and others are more 
subtle, defining regulated speech by its function or purpose. 
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Both are distinctions drawn based on the message a speaker 
conveys, and, therefore, are subject to strict scrutiny. 
 

Reed v. Town of Gilbert, 135 S. Ct. 2218, 2227 (2015) (internal 

citations omitted).  Again, the order violates Mr. Grover’s First 

Amendment Rights because it restricts the content of his speech. 

“Laws burdening such speech are subject to strict scrutiny, which 

requires the Government to prove that the restriction furthers a compelling 

interest and is narrowly tailored to achieve that interest."  Citizens United 

v. FEC, 558 U.S. 310, 312, 130 S. Ct. 876, 882 (2010) (internal quotation 

marks omitted) (citing FEC v. Wis. Right to Life, Inc., 551 U.S. 449, 464, 

127 S. Ct. 2652 (2007)).  “Premised on mistrust of governmental power, 

the First Amendment stands against attempts to disfavor certain subjects 

or viewpoints or to distinguish among different speakers, which may be a 

means to control content.”  Citizens United v. FEC, 558 U.S. 310, 312, 

130 S. Ct. 876, 882-83 (2010).   

Here, the order prohibits Mr. Grover from sharing a video that is 

publicly available and can be shared and posted online by anyone in the 

world, except Mr. Grover and EnviroLux.  An order that precludes him 

from sharing a video produced by Ms. Littleton that she herself shared 

with the public and others, is a governmental order that disfavors a single 

speaker and therefore violates Mr. Grover’s and EnviroLux’s First 
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Amendment Rights. 

In United States v. Playboy Entm't Grp., 529 U.S. 803, 120 S. Ct. 

1878, 1893 (2000), the United State Supreme Court directly addressed 

content-based restrictions, and held that when the purpose and design of a 

speech restriction is to regulate speech by reason of its content, special 

consideration or latitude is not accorded to the government:  

Basic speech principles are at stake in this case.  When the 
purpose and design of a statute is to regulate speech by 
reason of its content, special consideration or latitude is not 
accorded to the Government merely because the law can 
somehow be described as a burden rather than outright 
suppression. We cannot be influenced, moreover, by the 
perception that the regulation in question is not a major one 
because the speech is not very important. The history of the 
law of free expression is one of vindication in cases 
involving speech that many citizens may find shabby, 
offensive, or even ugly. It follows that all content-based 
restrictions on speech must give us more than a moment's 
pause.  

Id., at 826-827.  

In the present case, the petitioner asked the lower court to restrict not 

only the “place” and “manner,” but also the “content” of the speech.  The 

location (internet) and content of speech in this case falls squarely under 

the protection of the First Amendment. 

6. THERE WAS NO UNLAWFUL HARASSMENT SUCH THAT AN 
ORDER COULD LAWFULLY BE ISSUED. 

The District Court did not find a single instance of unlawful 

harassment.  Nor is there any basis in the record that would support such a 
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conclusion.  Publishing truthful information about another on one’s 

webpage is not unlawful harassment, especially in the business context 

dealing with a limited-purpose public figure.   

a. THERE IS NO FINDING THAT MR. GROVER UNLAWFULLY 
HARASSED MS. LITTLETON. 

 RCW 10.14.080 requires a finding that actual “unlawful harassment 

exists” before an order can be entered.  The District Court made no such 

finding.  Further, there is no factual basis for such a finding.  In the 

absence of a finding that Mr. Grover acted “unlawfully” no order can 

lawfully be issued under RCW 10.14.   

b. THERE IS NOT A SUFFICIENT RECORD TO UPHOLD A FINDING 
THAT MR. GROVER UNLAWFULLY HARASSED MS. 
LITTLETON. 

There is no evidence, let alone a preponderance of evidence, of 

unlawful harassment in this case. “Chapter 10.14 RCW prohibits 

unlawful harassment.”  In re Marriage of Suggs, 152 Wash. 2d 74, 79, 

93 P.3d 161, 163 (2004) (emphasis added). Mr. Grover’s posting on his 

business webpage was not “unlawful harassment” and therefore cannot 

be the bases for a finding of “unlawful harassment.”  RCW 10.14.080(3).   

"Unlawful harassment,” as used in this section, means a knowing and 

willful course of conduct (1) directed at a specific person which seriously 

alarms, annoys, or harasses, and (2) which serves no legitimate or lawful 

purpose.  RCW 10.14.020(2); Suggs, 152 Wash. 2d at 80.  
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Constitutionally protected activity is not within the ambit of RCW 

10.14.020, and the harassment chapter may not be used to infringe upon 

constitutionally protected rights to freedom of speech.  Id. 

There was no evidence that Mr. Grover’s conduct was “directed at” 

the petitioner.  This alone is fatal to the petition.  There is also no “course 

of conduct” directed at her.  Ms. Littleton made statements in her 

business practice that impacted Mr. Grover’s business.  He and his 

business have the right to speak with customers (past, present, and future) 

to bring truth to the matter.  

Further, Mr. Grover’s webpage is a legitimate business response to 

Ms. Littleton’s actions against his corporation, and threats of a legitimate 

legal action are not “unlawful.”  As noted by Oliver Wendell Holmes in 

an 1896 Massachusetts case, Vegelahn v. Gunter, 167 Mass. 92, 107 

(1896), “it depends on what you threaten. As a general rule, even if 

subject to some exceptions, what you may do in a certain event you may 

threaten to do, that is, give warning of your intention to do in that event, 

and thus allow the other person the chance of avoiding the 

consequences.”  In the context of warranty disputes, a threat of suit is not 

only legal, but is commonplace.   

// 

// 
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c. POSTING ABOUT ANOTHER PERSON OR BUSINESS IS NOT 
UNLAWFUL HARASSMENT OF A THIRD PARTY.  

Publishing comments about someone on one’s business webpage is not 

the same as publishing “to” or “at” someone.  Such action does not qualify 

as conduct directed at another for which an anti-harassment order can be 

imposed.  The lower court impermissibly ignored the distinction between 

one-to-one speech, which may be harassment, and one-to-many speech 

about another person, which is generally not harassment. 

A few decades ago, criminal “harassment” usually referred to 

unwanted communications to a particular person, and stalking laws were 

originally created to deal with those who physically followed a person or 

tried to talk to that person. Eugene Volokh, One-To-One Speech Vs. One-

To Many Speech, Criminal Harassment Laws, and “Cyberstalking”, 107 

Nw. U.L. Rev. 731, 738 (citing Robert A. Guy, Jr., Note, The Nature and 

Constitutionality of Stalking Laws, 46 VAND. L. REV 991, 992–93 

(1993)).  The same has historically been true with regard to restraining 

orders.  Id.   

“The Supreme Court has expressly rejected the notion that derogatory 

statements on matters of public concern about people can be punished 

based on bad motives. And the logic of other Supreme Court opinions 

suggests that the same rejection of a bad motive First Amendment 
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exception should apply even to statements on matters of supposedly 

private concern.”  Volokh, at 739. 

“For many decades, American law has restricted certain kinds of 

unwanted speech said to a particular person.” Volokh, at 740.  Restraining 

order laws have allowed people to get court orders barring further letters, 

phone calls, or other “personal contact” from a particular person.  

Volokoh, at 741.  And while most of these laws have been upheld, some 

of these laws have been struck down.  Id.  

But all these laws have one thing in common: In the great 
bulk of their applications, they restrict what one may call 
"unwanted one-to-one" speech - speech said to a particular 
person in a context where the recipient appears not to want 
to hear it, whether because the recipient has expressly 
demanded that the speech stop or because the speaker 
intends to annoy or offend the recipient. The laws are 
aimed at restricting speech to a person, not speech about a 
person. And that is the context in which they have 
generally been upheld against First Amendment challenge. 

Volokh, at 742. 

Laws that apply only to unwanted one-to-one speech interfere only 

slightly with debate and the spread of information because speakers are 

still free to communicate to other, potentially willing listeners.  Id., at 742. 

However, one-to-many speech - such as picketing, signs, drive-in 

movie screens, inscriptions on clothing, and the like - is generally 

protected by the First Amendment, even when some of its viewers are 
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likely to be offended. Id., at 742-743. 

To be sure, one-to-many speech critical of a particular 
person will very likely be seen by that person and offend 
that person. The subject of the speech might run across the 
speech the same way that others run across it - for instance, 
if one blog commenter is saying rude things about another 
blog commenter or about the blogger. Or some other reader 
might alert the subject to the speech, and the subject might 
feel it necessary to figure out what others are saying about 
him. But in either case, though the subject will likely be 
offended by the speech, other readers may find the speech 
valuable. Suppressing one-to-many speech would thus 
unacceptably restrict communication to potentially willing 
listeners. 

Id., at 743. 

In 1971, in Org. for a Better Austin v. Keefe, 402 U.S. 415, 91 S. Ct. 

1575 (1971) the United States Supreme Court made explicit the distinction 

between speech to an unwilling listener and speech about an unwilling 

subject. Volkoh, at 745.  In holding that Keefe couldn't enjoin the 

defendants from distributing leaflets that criticized Keefe's business 

practices in Keefe's neighborhood, the Court concluded that, “among other 

important distinctions” between Organization for a Better Austin and 

Rowan v. United States Post Office Dep’t, 397 U.S. 728, 90 S. Ct. 1484 

(1970), Keefe “[was] not attempting to stop the flow of information into 

his own household, but to the public.” Volokh, 745-746 (citing Keefe, at 

420).  In other words, if someone wanted to send something to Keefe, a 

statute or court order might well have protected Keefe from such speech. 
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But the legal system may not protect Keefe from things said about him.  

Id.   

Likewise, Consolidated Edison Co. v. Public Service Commission of 

New York, 447 U.S. 530, 544 (1980), struck down a ban on utilities' 

mailing advocacy to people's homes, and Bolger v. Youngs Drug Products 

Corp., 463 U.S. 60, 75 (1983), struck down a ban on the mailing of 

contraceptive advertisements. Volokh, at 746.  Both laws were defended 

on the grounds that they protected householders from unwanted speech, 

but in both instances the Court rejected that argument because the 

government couldn’t protect unwilling householders by restricting mass 

speech that could reach willing listeners.  Id., at 746 

So, a restriction on speech that leaves speakers free to speak to willing 

listeners (e.g., the law in Rowan or a law enforcing "No Soliciting" signs) 

is constitutional. But a restriction on speech that interferes with speakers' 

ability to speak to potentially willing listeners (e.g., the laws in Keefe, 

Bolger, and Consolidated Edison) is unconstitutional.  Id., at 746.  

While there is one case in which the Court upheld a clear restriction on 

one-to-many vulgar speech, FCC v. Pacifica Foundation, 438 U.S. 726, 

98 S. Ct. 3026 (1978), it did so based on the “low value” of the vulgar 

speech. The narrowness of the Court's decision helps illustrate the strength 

of the one-to-one/one-to-many distinction. Volokh, at 747. 
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In Pacifica, five Justices upheld the ban on the broadcast of 
the “seven dirty words” on radio, relying partly on Rowan, 
which they characterized  as generally allowing people to 
be protected from offensive messages in their homes. 
Justice Brennan's dissent responded - in my view, correctly 
- that the Rowan law was quite different. In Rowan, 
"householders who wished to receive the sender's 
communications were not prevented from doing so." But in 
Pacifica, which dealt with a one-to-many medium rather 
than a one-to-one medium, protecting those who are 
offended by vulgarity on the radio meant barring speech to 
willing listeners as well.  Nonetheless, this Pacifica 
exception was distinctly limited. The three-Justice lead 
opinion made clear that its rationale rested on the "low-
value" status of vulgarities, so the result would have 
presumably been different had the Court examined speech 
that is offensive but doesn't “depict [] sexual and excretory 
activities.” And the three Justices also stressed that “if it is 
the speaker’s opinion that gives offense, that consequence 
is a reason for according it constitutional protection.” 

Id., at 747-748. 

Especially pertinent, the Court continued, “Public criticism and 

ridicule of a person, for instance, wouldn't be stripped of constitutional 

protection just because they are broadcast by radio and arrive in the 

person's home.”  Id., at 748. 

Not only did Pacifica state that much speech – including speech that 

offends - is constitutionally protected even when it is conveyed by media 

that reaches into the home, the Supreme Court has also expressly declined 

to extend the restriction in Pacifica to internet communications, even 

though they tend to reach into the home to the same extent that radio does. 
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Id., at 748 (citing Reno v. ACLU, 521 U.S. 844, 117 S. Ct. 2329 (1997)). 

The first common thread in permissible restrictions on speech is that 

the speech is “Intrusiveness Plus One-to-One Speech.”  Id., at 748-749.  

The second is that the speech is “seen as being said to the recipient, and 

basically no one else.”  Id.   

Restrictions on public speech about a person, then, stand on 
very different First Amendment footing from restrictions 
on unwanted speech to the person. Such restrictions on 
speech about a person can be constitutional when limited to 
speech that falls within the recognized First Amendment 
exceptions, such as threats, libel, and intentional incitement 
to likely and imminent criminal attack. But when one-to-
many speech about people falls outside these exceptions, it 
should be constitutionally protected. 

Id., at 751. 

One-to-many speech has full First Amendment value because it 

involves the expression of facts and opinions aimed at informing and 

persuading potentially willing listeners; therefore it is protected by the 

constitution.  Id.  

Speech is not stripped of protection by the First Amendment merely 

because it criticizes its target, even if some listeners might react to the 

speech by threatening the subject of the speech. Id., at 754.  “If speakers 

could be ordered to stop criticizing their subjects whenever any of their 

thousands of readers threatened the subject (or were alleged to have 

threatened the subject), a vast range of criticism would be potentially 
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suppressible.”  Id., at 755. 

Finally, the Supreme Court, has never recognized a First Amendment 

exception for speech that discloses supposedly private information about 

another, and the case law shows that privacy-based restrictions on speech 

about another person are often unconstitutional. Id., at 758. 

Outside of the rare First Amendment exceptions of unprotected 

speech, harassment laws that cover one-to-many speech should not be 

constitutional, which is precisely what some state supreme courts have 

held in limiting their stalking or harassment laws to speech that fits within 

the First Amendment exceptions. Id., at 767-768. 

Some of the statutes don't mention content but punish 
speech or conduct done with the intent to “annoy,” 
“harass,” or cause “substantial emotional distress,” e.g., 
“with purpose to harass another” “making … a 
communication … [in any] manner likely to cause 
annoyance or alarm.” Yet when the communication causes 
annoyance because of its offensive content, rather than 
for other reasons (for instance, because it causes a phone 
to ring in the middle of the night), restricting such a 
communication because of its annoying content is a form 
of content-based speech restriction. 

Id., at 768-769 (emphasis added). 

The purpose of speech being to “annoy,” “embarrass,” “harass,” 

“torment,” or produce “substantial emotional distress,” does not strip the 

speech of its constitutional protection.  Id., at 773. 

When speakers criticize a person for what they see as 
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serious ethical failings - whether that person is a 
supposedly corrupt or oppressive politician, hypocritical 
religious leader, biased journalist, bigoted police officer, 
dishonest or rude professional or business owner, or 
unfaithful ex-lover - they often believe that the target of the 
speech should feel bad because of the target's misconduct. 
They may want the target to be socially ostracized, 
economically punished, and emotionally racked with guilt, 
regret, and a perception of social condemnation. 

Id., at 773 (emphasis added).  “The purpose of making the subject feel 

bad is thus not an uncommon purpose, nor one held only by a few evil 

people.”  Id., at 773.  Nor is it a purpose that strips the speech of 

constitutional protection, as the Supreme Court recently said, “under well-

accepted First Amendment doctrine, a speaker's motivation is entirely 

irrelevant to the question of constitutional protection.”  Id., at 773-774 

(FEC v. Wis. Right to Life, Inc., 551 U.S. 449, 468, 127 S. Ct. 2652, 2666 

(2007) (quoting M. Redish, Money Talks: Speech, Economic Power, and 

the Values of Democracy 91 (2001)). 

[S]peech remains valuable to public debate even when the 
speaker is motivated by hostility. Often much of the most 
useful criticism of a person comes from people who have 
good reason to wish that person ill - if you are mistreated 
by a politician, religious leader, businessperson, or lawyer, 
you might acquire both useful information about the 
person's faults and resentment towards that person… 
[P]recisely because people who intend to inform listeners 
about a person’s misdeeds often also intend to make the 
listener feel bad, even speakers who lack any hostile intent 
might be deterred by the fear that a prosecutor will think 
they were speaking out of hostility. 

Id., at 774. 
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“In Garrison v. Louisiana, the Supreme Court expressly held that truth 

had to be an absolute defense when a libel lawsuit or prosecution is 

brought based on ‘criticism … of public officials and their conduct of 

public business,’ without regard to the speaker's motives.” Id., at 780-781 

(quoting Garrison v. Louisiana, 379 U.S. 64, 85 S. Ct. 209 (1964)). 

But outside those exceptions, speech about a person - however 
offensive - consists simply of people expressing opinions and 
communicating facts about each other. "As a general matter, 
Americans are free to say and to write bad things about each 
other." Even when the one-to-many speech is not on matters of 
public concern, it has value to listeners and to the speaker. And 
however much we might dislike people saying bad things about us, 
it doesn't follow that we should have a legal right to stop such 
gossip or criticism, especially by imposing criminal liability. 

Id., at 790 

“Whether people respect us or not is for them to decide. And since 

those decisions are made based on what people hear and read about us, 

they are entitled to access opinions and facts about us without 

governmental interference.”  Id., at 792. 

d. THE LOWER COURT’S FINDING OF LAWFUL PURPOSE NEGATES 
THE LEGALITY OF THE ORDER.  

The presence of any “legitimate or lawful purpose” negates any 

finding of harassment (there was no such finding here) and further 

renders any order legal error. When determining whether a course of 

conduct serves any “legitimate or lawful purpose,” RCW 10.14.030 

provides a list of proper considerations for the court.  The District Court 
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specifically found that the web page served a legitimate purpose, stating: 

I do appreciate that the vast majority of the blog is exactly 
that, to protect the name of Mr. Grover's business as well as 
some explanation about, you know, the warranties and who 
to direct those to.  

CP 65-67. 

Mr. Grover’s speech was open public speech that provided factual 

information to his customers. It was not “directed at” Ms. Littleton. It 

served as a legitimate and lawful response to Ms. Littleton’s smear 

campaign.  Therefore, Mr. Grover’s conduct was an entirely appropriate 

response to Ms. Littleton’s actions and speech, and no order could 

lawfully be entered against him.    

e. MS. LITTLETON IS A LIMITED-PURPOSE PUBLIC FIGURE.  

 Ms. Littleton is afforded less protection than a general member of the 

public regarding speech about the business dispute because she is a 

limited-purpose public figure.  Clardy v. Cowles Publ’g, provides the 

general rule for determining status as a limited-purpose public figure. 

(1) the plaintiff had access to channels of effective 
communication; (2) the plaintiff voluntarily assumed a role 
of special prominence in the public controversy; (3) the 
plaintiff sought to influence the resolution or outcome of 
the controversy; (4) the controversy existed prior to the 
publication of the defamatory statement; and (5) the 
plaintiff retained public-figure status at the time of the 
alleged defamation.  

 
Clardy v. Cowles Publ’g, 81 Wash. App. 53, 59-60, 912 P.2d 1078, 1082-
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83 (1996) (citing Foretich v. Capital Cities/ABC, Inc., 37 F.3d 1541, 

1553 (4th Cir. 1994)).     

First, Ms. Littleton had access to channels of effective 

communications, as she had published a video with Washington State 

University regarding her manufacturing and production of the product 

central to this dispute, which was published and then republished on 

online.  Second, she voluntarily assumed a role of special prominence 

when she opted to be president of the Twice the Light corporation and the 

registered agent.   

Third, she opted to influence the resolution of the controversy over 

the warranty issue by first claiming Twice the Light was not the 

manufacturer of the lights central to the warranty issue to individuals who 

came to her with warranty issues and then by directing them to 

Envirolux.  She also attempted to influence the outcome of the issue by 

seeking to silence Mr. Grover and EnviroLux—first by a letter from her 

lawyer and then by a petition to a public court for this order restricting 

EnviroLux’s ability to inform customers. 

Fourth, neither Mr. Grover nor EnviroLux made false or defamatory 

statements. Even if such statements were made, the manufacturing and 

warranty issue started well before the publication of the informational 

webpage that was created in response to that issue. 
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Fifth, Ms. Littleton has remained as the registered agent and president 

of this corporation throughout this controversy, and even initially sought 

this order on behalf of Twice the Light.   Ms. Littleton easily meets the 

limited-purpose public figure test laid out in her brief.  See State v. 

Chase, No. 75050-0-I, 2017 Wash. App. LEXIS 2935 (Ct. App. Nov. 13, 

2017) (even in a closely held corporation, the shareholder has no personal 

privacy interest in the corporate matters). 

“[T]he designation of a person as a ‘public figure’ results in a 

decrease of the protections against invasions of privacy and defamation 

of character provided by law.”  Tilton v. Cowles Publ'g Co., 76 Wash. 2d 

707, 716, 459 P.2d 8, 13 (1969).   

An individual need not be known outside of his or her particular 

industry to be a limited-purpose public figure.  For example, in 

Waldbaum v. Fairchild Publications, Inc., 201 U.S. App. D.C. 301, 627 

F.2d 1287 (1980), the Court found that a supermarket executive whose 

advocacy for certain policies was known in the industry was a limited 

purpose public figure with respect to public controversy surrounding the 

viability of precedent-breaking policies, and the allegation that his 

leadership resulted in losses to the supermarket cooperative and his 

ultimate dismissal.  Id. at 1299. 

The Court in Daniel Goldreyer, Ltd. v. Dow Jones & Co., Inc., 259 
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A.D.2d 353, 687 N.Y.S.2d 64 (N.Y.A.D. 1999) reached a similar result 

with regard to an art restorer, “controversial and well-known in the 

profession, but not outside of it.” The Court found the plaintiff was an 

“involuntary limited purpose public figure” based on the public 

controversy surrounding “his use of certain questionable techniques in 

the restoration of a valuable painting for a Dutch museum.” 

All information on the blog is truthful, and is related to Ms. 

Littleton’s actions as the president and registered agent of Twice the 

Light. While the speech here is protected regardless of Ms. Littleton’s 

status as a limited-purpose public figure, such status makes the order on 

appeal even more unlawful.   

Here, TTL and EnviroLux are both doing business in multiple states 

and publicly providing products to customers. Recently, the CEOs of 

UBER, UNITED Airlines, and other corporations have been the subject 

of intense public scrutiny on the internet regarding the way their 

businesses have treated customers, employees, or staff.  Undoubtedly, 

countless internet writers have discussed these events on their webpages, 

and the pictures of these CEOs and other information has been shared and 

become part of the public discourse. Certainly, those CEOs have not 

enjoyed the experience, but does publicly sharing facts and opinions 

about the companies and their CEOs make for “unlawful harassment”?  
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No.  

Mr. Grover and EnviroLux have the right to share their side of the 

story without fear of incarceration.  It is up to the public and consumers 

to decide if the public relations campaign is professional and effective, 

not the District Court in an RCW 10.14 anti-harassment hearing. 

7. WE ARE PAST THE DAYS OF CRIMINAL LIBEL AND SLANDER. 

There was a time when criminal law imposed sanction for speech that 

was found to be libel or slander.  The people of the State of Washington 

have wisely moved away from that.  The petition and order in this case 

represents an attempt to reintroduce criminal sanctions for speech with 

which one does not agree. 

The State of Washington has recently recognized the dangers of such 

speech laws by repealing a broad range of speech crimes.  See e.g., 

former RCW 9.58.010 (Libel); and former RCW 9.58.080 (Furnishing 

Libelous Information) Repealed by 2009 c 88 § 1; former RCW 9.58.110, 

(Slander of woman) Repealed by 2005 c 13 § 1; former RCW 9.58.100, 

(Slander of Financial Institution) Repealed by 1987 c 456 § 32.  

Thus, it would appear that the people of the State of Washington have 

considered the wisdom of attaching criminal liability to speech between 

or about businesses and have rejected such laws. 

This Court should resist efforts by those who wish to silence speech 
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and return to an era when speech laws could impose liability not just for 

falsehoods, but also for true statements or opinions that were supposedly 

not said with “good motives.” 

If anything that Mr. Grover published online was not true Ms. 

Littleton could have filed a civil action for slander under RCW 4.36.120.  

Such an action would have afforded Ms. Littleton the opportunity to 

address false and damaging statements, if there were any.  At the same 

time, it would have allowed Mr. Grover the right to speak and write 

freely, but then be held responsible for his words if it was determined 

they were improper after a full and fair hearing on the matter. 

Access to a civil remedy for any alleged harm provides a deterrent to 

libel and slander, while also avoiding the dangers inherent in criminal 

government sanction for speech. 

8. WHY FREE SPEECH MATTERS. 

It should be self-evident from our history, that free speech matters, as 

its a bedrock principle of this State and Nation.  Yet, “[t]hat men do not 

learn very much from the lessons of history is the most important of all the 

lessons that history has to teach.” ― Aldous Huxley, Collected Essays. 

The First Amendment stands alone as an unparalleled protector of 

individual liberty.  The idea that strikes at the heart of the First 

Amendment, is that “the proudest boast of our free speech jurisprudence is 
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that we protect the freedom to express ‘the thought that we hate.’”  Matal 

v. Tam, 137 S. Ct. 1744, 1764 (2017). 

Justice Kennedy’s concurrence in Matal noted: 

A law that can be directed against speech found offensive 
to some portion of the public can be turned against minority 
and dissenting views to the detriment of all. The First 
Amendment does not entrust that power to the 
government’s benevolence. Instead, our reliance must be 
on the substantial safeguards of free and open discussion in 
a democratic society. 

Id. at 1769.  Justice Louis Brandeis, in his concurring opinion in 

Whitney v. California, 274 U.S. 357, 377 (1927), said, “If there be time to 

expose through discussion the falsehood and fallacies, to avert the evil by 

the process of education, the remedy to be applied is more speech, not 

enforced silence.” (Emphasis added). 

As the Washington, Supreme Court has stated, “the best remedy for 

false or unpleasant speech is more speech, not less speech.”  Rickert v. 

Pub. Disclosure Comm'n, 161 Wash. 2d 843, 855-56, 168 P.3d 826, 832 

(2007).   

F. CONCLUSION 

The lower court has been used as a tool to hide the truth. The lower 

court’s order not only violates Mr. Grover’s rights, but it limits 

consumers’ access to information.  The order imposed is an 
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unconstitutional content-based prior restraint. This court should reverse 

the lower court and vacate the order in this matter.   

Dated this Monday, January 15, 18. 

 
_____________________________ 
D. Angus Lee, WSBA #36473 
Angus Lee Law Firm, PLLC 
9208 NE HWY 99, STE 107277 
Vancouver, WA 98665 
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Pursuant to RCW 9A.72.085, the undersigned hereby certifies 

under penalty of perjury under the laws of the state of Washington, that 

on Monday, January 15, 18 the foregoing was delivered to the following 
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Thomas R. Rask 
Counsel for Lisa Littleton 
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