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I. INTRODUCTION 

Appellant Pinnacle Property Management Services, LLC provides 

leasing, management, and operational services to owners of rental 

properties in various states, including Washington. Respondent Kirandeep 

Czerwinski is a former Assistant Property Manager for Pinnacle. She 

worked in Tacoma, Washington, before voluntarily resigning her 

employment. She sued Pinnacle and her former supervisor Appellant 

Heather Lagat, alleging various employment-related claims. Because she 

had (twice) electronically signed an arbitration agreement that Pinnacle 

requires all job applicants to sign, Pinnacle and Ms. Lagat (collectively, 

“Pinnacle”) moved to compel arbitration of these claims. The trial court 

denied the motion, ruling that the arbitration agreement failed for lack of 

mutual assent because no Pinnacle representative had countersigned the 

agreement.   

That is not the law in Washington. The trial court was incorrect in 

its assertion that, to be enforceable, a written contract must be signed by 

all parties in all circumstances. Pinnacle’s hiring and employment of 

Czerwinski unmistakably evidenced Pinnacle’s assent to be bound by the 

agreement that Pinnacle offered her as a condition of hire. That is all the 

law required. Moreover, by moving to enforce the agreement, Pinnacle 

was judicially estopped from disclaiming the agreement’s enforceability.   
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For these and the other reasons set forth below, this Court should 

reverse the trial court’s ruling and remand with instructions to compel 

Czerwinski’s claims into arbitration under the parties’ agreement and to 

stay the case pending the arbitration process. 

II. ASSIGNMENT OF ERROR 

The trial court erred when it denied Pinnacle’s motion to compel 

arbitration in an order dated January 12, 2018 (“Order”). Clerk’s Papers 

(“CP”) at 144. 

III. ISSUES PERTAINING TO ASSIGNMENT OF ERROR 

1. Whether the parties mutually assented to arbitrate 

Czerwinski’s claims, given that she twice electronically signed the 

arbitration agreement that Pinnacle presented to her as a condition of 

employment. 

2. Whether Pinnacle, at a minimum, was judicially estopped 

from disclaiming mutual assent by having moved to enforce the arbitration 

agreement. 

3. Whether the parties’ arbitration agreement is free from any 

procedural unconscionability, given that Pinnacle provided Czerwinski 

with the agreement and arbitration rules and thereby gave her a 

meaningful choice whether to accept or reject her job candidacy.   
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4. Whether the parties’ arbitration agreement is free from any 

substantive unconscionability that is so pervasive that it cannot be severed 

by the Court under the Washington Supreme Court’s decisions in Zuver v. 

Airtouch Communications, Inc., 153 Wn.2d 293, 103 P.3d 753 (2004), and 

Adler v. Fred Lind Manor, 153 Wn.2d 331, 103 P.3d 773 (2004), and their 

progeny.  

IV. STATEMENT OF THE CASE 

A. Pinnacle Manages Properties in Washington. 

Pinnacle is a leader in the property management industry and 

provides leasing, management, and operational services to residential and 

commercial properties across the United States, including in Washington. 

CP at 42 ¶ 3. The company engages in transactions involving interstate 

commerce on a daily basis. Id. Pinnacle advertises for employment 

positions and available property to out-of-state individuals on 

internationally accessible websites. Id.

B. Czerwinski Twice Signed the Arbitration Agreement That 
Pinnacle Required from All Job Applicants. 

On March 13, 2016, and again on April 8, 2016, Czerwinski 

electronically signed an agreement requiring her and Pinnacle to submit all 

claims arising out of or relating to her employment, with limited 

exception, to binding arbitration. CP at 43 ¶ 5; CP at 83; CP at 126 ¶ 5; CP 

at 143. This agreement is called the Issue Resolution Agreement 
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(“Agreement”) and includes Issue Resolution Rules (“Rules”). CP at 69-

83, 129-143. The company’s Issue Resolution Program (“IRP”) has an 

Open Door Policy to address employee concerns and culminates in 

binding arbitration under the Agreement. CP at 73.   

To be considered for hire, all job applicants at Pinnacle are asked 

to review and sign the Agreement. CP at 43 ¶ 6. Job applicants sign this 

Agreement electronically by entering in their name and the last four digits 

of their Social Security Numbers to authenticate their electronic signature. 

CP at 43 ¶ 7. There is also a redundant check box on the signature page, 

marked “AGREED.” CP at 43 ¶ 7; CP at 83, 143. Pinnacle does not 

further require job applicants to check that box if they have already signed 

the Agreement. CP at 43 ¶ 7. Entering an electronic signature is sufficient 

for Pinnacle to proceed with the application process. CP at 43 ¶ 7.   

Czerwinski signed the Agreement twice: Once on March 13, 2016, 

and again on April 8, 2016. CP at 43 ¶ 5; CP at 83; CP at 126 ¶ 5; CP at 

143. She apparently did so because she had created two application 

profiles in the PeopleAnswers application tracking system that Pinnacle 

used in 2016. CP at 43 ¶ 7; CP at 126 ¶ 5. Czerwinski’s two application 

profiles have some slight variations, including a different spelling of her 

first name, source of referral, and desired work location. CP at 126 ¶ 5.   
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Czerwinski does not deny signing the Agreement; instead, she 

claims that she “do[es] not recall” seeing it. CP at 113 ¶ 6. 

C. The Agreement’s Terms Are Clear. 

1. Arbitration as a Condition of Employment 

The Agreement is a condition of the employment because Pinnacle 

seeks to arbitrate all claims arising out of the employment relationship. CP 

at 43 ¶ 8. The very first page of the Agreement states in bolded text, “If 

you wish to be considered for employment you must read and sign the 

following Issue Resolution Agreement. . . . You will not be considered 

as an applicant until you have signed the Agreement.” CP at 69 

(emphasis in original). By using the Agreement as a pre-hire document, 

containing Pinnacle’s name and letterhead, Pinnacle clearly demonstrates 

its intent to be bound by the mutual agreement to arbitrate with its 

employees. CP at 43 ¶ 8; CP at 69. 

However, job applicants like Czerwinski were advised—repeatedly 

and sometimes in bolded or underlined language—that they may withdraw

their consent after signing the Agreement: 

1. “If you have signed Pinnacle Property Management 
Services, LLC’s Issue Resolution Agreement and then wish 
to withdraw your consent; you must do so within three (3) 
days.” CP at 69. 

2. “You will note that if you sign at this time, you do have 
three (3) days to withdraw your consent.” CP at 70 
(emphasis in original). 
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3. “I understand that I may withdraw my consent to this 
Agreement within three (3) days from the date on which I 
sign below by notifying the Human Resources Director in 
writing (including my Social Security Number and the 
name of the place at which I applied for employment) that I 
no longer desire for Pinnacle Property Management 
Services, LLC to consider my application for 
employment.” CP at 72 (emphasis in original). 

4. “I recognize that if I sign the Agreement and do not 
withdraw within three (3) days of signing, I will be 
required to arbitrator any and all employment-related 
claims I may have against Pinnacle Property Management 
Services, LLC, whether or not I become employed by 
Pinnacle Property Management Services, LLC.” CP at 83. 

If an applicant withdraws consent to arbitration, the applicant is no longer 

eligible for hire. CP at 43 ¶¶ 6, 8. Czerwinski did not withdraw or attempt 

to withdraw her consent to the Agreement. CP at 43 ¶ 9. 

2. No Time Pressure to Sign 

Job applicants were not rushed to sign this Agreement. It clearly 

pointed out, in bolded text, “You may, of course take the [application] 

package with you and return with it signed, if you wish to continue 

your application process.” CP at 70 (emphasis in original). 

A few pages later, the Agreement similarly warned, in a separate, 

bolded paragraph: “The Issue Resolution Agreement and the Issue 

Resolution Rules affect your legal rights. You may wish to seek legal 

advice before signing this Issue Resolution Agreement.” CP at 72 

(emphasis in original). The next page also stated, in all capital, bolded 
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letters: “YOU HAVE THE RIGHT TO CONSULT A LAWYER 

CONCERNING THESE RULES OR YOUR EMPLOYMENT 

CONTRACT.” CP at 73 (emphasis in original). 

3. Mutual Arbitration of Employment-Related Claims 

Page one of the Agreement repeatedly explains that it is about 

arbitrating employment disputes. CP at 69. The second paragraph begins, 

“As you read through our employment application, you will note that 

Pinnacle Property Management Services, LLC has implemented an 

arbitration procedure to provide quick, fair, final and binding resolution of 

employment related legal claims.” CP at 69. The next paragraph, also on 

the first page, reiterates this point in larger and bolded text: “This 

Agreement requires you to arbitrate any legal dispute related to your 

application for employment, employment with, or termination from 

Pinnacle Property Management Services, LLC.” CP at 69 (emphasis in 

original). 

The following page of the Agreement provides, in pertinent part: 

I agree that I will settle any and all previously unasserted 
claims, disputes or controversies arising out of or relating 
to my application or candidacy for employment, 
employment, and/or cessation of employment with 
Pinnacle Property Management Services, LLC exclusively
by final and binding arbitration before a neutral arbitrator. 
By way of example only, such claims include claims under 
federal, state and local statutory or common law, such as 
the Age Discrimination in Employment Act, Title VII of 
the Civil Rights Act of 1964, as amended, including the 
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amendments of the Civil Rights Act of 1991, the 
Americans With Disabilities Act, state and federal anti-
discrimination statutes, the law of contract, and law of tort. 

CP at 70 (emphasis in original). This emphasis is found in the text itself 

and underscores its legal nature.   

Pinnacle then makes an identical promise back to the job applicant

in the following paragraph. CP at 70-71. Just like the applicants, Pinnacle 

agrees to submit its claims to final and binding arbitration under the same 

rules. Id.

A few pages later, the Agreement specifies the exact scope of the 

legal claims to be arbitrated: 

Rule 2. CLAIMS SUBJECT TO ARBITRATION 

a. CLAIMS COVERED BY THE IRP 

Except as otherwise limited herein, any and all 
employment-related legal disputes, controversies, or 
claim arising out of, or relating to, an Employee’s
application or candidacy for employment, employment, or 
cessation of employment with the Company or one of its 
affiliates, subsidiaries, or sister companies shall be settled 
in accordance with these Issue Resolution Rules. 
Arbitration shall apply to any and all such disputes, 
controversies or claims whether asserted against the 
Company, subsidiary or sister company and/or against any 
employee, officer, alleged agent, director or affiliate in 
their capacity as such or otherwise. All employment-related 
claims that the Company may have against an Employee 
also must be resolved via the arbitration process described 
herein. 

All previously unasserted claims arising under federal, state 
or local statutory or common law shall be subject to 
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arbitration. These claims include, but are not limited to, 
claims arising under the Age Discrimination in 
Employment Act (ADEA) (see Rule 21), Title VII of the 
Civil Rights Act of 1964, as amended, including the 
amendments of the Civil Rights Act of 1991, the 
Americans With Disabilities Act (ADA), the Fair Labor 
Standards Act (FLSA), 42 U.S.C. § 1981, as amended, 
including the amendments of the Civil Rights Act of 1991, 
the Employee Polygraph Protection Act, the Employee 
Retirement Income Security Act (ERISA), state 
discrimination statutes, and/or common law regulating 
employment termination. This also includes any claim 
you may have under contract or tort law; including, but not 
limited to, claims for malicious prosecution, sexual 
harassment, wrongful discharge, wrongful arrest/wrongful 
imprisonment, intentional/negligent infliction of emotional 
distress or defamation.  

CP at 73-74 (emphasis added). 

In the following paragraph, the Agreement specifies a limited 

number of claims that need not be arbitrated under the Agreement: 

b. CLAIMS NOT COVERED BY THE IRP 

Claims by Employees for state employment insurance (e.g., 
unemployment compensation, workers’ compensation, 
worker disability compensation) are not subject to 
arbitration. Claims still may be filed with administrative 
agencies such as the National Labor Relations Board, the 
Equal Employment Opportunity Commission or the 
appropriate state agency.  

CP at 74. There is no question that Czerwinski’s discrimination, wrongful 

termination, and wage claims fall directly within the scope of this 

Agreement. 
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4. Warning about Compelling Arbitration 

The Agreement expressly notifies applicants that Pinnacle will use 

the Agreement to stay lawsuits and compel arbitration:  

I understand that if I do file a lawsuit regarding a dispute 
arising out of or relating to my application or candidacy for 
employment, employment, or cessation of employment, 
Pinnacle Property Management Services, LLC may use this 
Agreement in support of its request to the court to stay or 
dismiss the lawsuit and require me instead to use 
arbitration. 

CP at 71. A few pages later, the Agreement again states, “If an employee 

files a lawsuit in court to resolve claims subject to arbitration, the 

Employee agrees that the court shall stay or dismiss the lawsuit and 

require the Employee to arbitrate the dispute.”1 CP at 74. Pinnacle’s 

motion to compel arbitration cannot have come as a surprise to 

Czerwinski. 

5. Reasonable Discovery Limitations 

The Agreement also sets forth rules on discovery under Rule 7: 

Rule 7.       DISCOVERY 

The parties explicitly agree to the following limited 
discovery rules: 

1 Similarly, if not all legal claims fall within the scope of the Agreement, “the Employee 
agrees that the court shall stay litigation of the nonarbitrable claims pending decision on 
the remaining claims which shall be referred to arbitration.” CP at 74. 
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a. INTERROGATORIES/DOCUMENT 
REQUESTS 

Each Party may propound one set of 20 interrogatories 
(including subparts) to the opposing Party. Interrogatories 
are written questions asked by one party to the other, who 
must answer under oath. Such interrogatories may include a 
request for all documents upon which the responding party 
relies in support of its answers to the interrogatories. 
Answers to the interrogatories must be served within 21 
calendar days of receipt of the interrogatories. 

b. DEPOSITIONS 

A deposition is a statement under oath that is given by one 
party in response to specific questions from the other party, 
and usually is recorded or transcribed by a court reporter. 
Each Party shall be entitled to take the deposition of up to 
three (3) individuals of the Party’s choosing. The Party 
taking the depositions shall be responsible for all costs 
associated therewith, such as the cost of a court reporter 
and the cost of a transcript. 

c. ADDITIONAL DISCOVERY 

Upon the request of any Party and a showing of substantial 
need, the Arbitrator may permit additional discovery, but 
only if the Arbitrator finds that such additional discovery is 
not overly burdensome, and will not unduly delay 
conclusion of the arbitration. 

CP at 76-77 (emphasis in original). Czerwinski argued at the trial court 

that these discovery provisions are substantively unconscionable. CP at 

93-94.  

6. One-Year Filing Deadline 

The Agreement sets forth various time limits, including a one-year 

deadline for employees to file a request for arbitration over known claims: 
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Rule 4. COMMENCEMENT OF ARBITRATION 

. . . . 

b. TIME LIMITS 

i. FILING OF REQUEST FOR 
ARBITRATION 

The “Arbitration Request Form” shall be submitted not 
later than one year after the date on which the Employee 
knew, or through reasonable diligence should have known, 
of the facts giving rise to the Employee’s claim(s). The 
failure of an Employee to initiate an arbitration within the 
one-year time limit shall constitute a waiver with respect to 
that dispute relative to that Employee. Notwithstanding 
anything stated herein to the contrary, this clause will not 
affect tolling doctrines under applicable state laws or the 
employee’s ability to arbitrate continuing violations. 

CP at 75 (emphasis in original). Czerwinski argued that this provision is 

substantively unconscionable. CP at 92. 

7. Waiver of the Rules 

However, the Agreement also allows parties to waive provisions in 

order to benefit other parties: 

Rule 19. TERMINATION OR MODIFICATION OF 
ISSUE RESOLUTION AGREEMENT OR 
ISSUE RESOLUTION RULES 

In general, the parties agree that the Company may alter or 
terminate the Agreement and these Issue Resolution Rules 
on December 31st of any year upon giving 30 calendar 
days written notice to Employees, provided that all claims 
arising shall be subject to the Agreement and corresponding 
Issue Resolution Rules in effect at the time of the 
Arbitration Request Form is submitted and filing fee paid. 
In addition, any party may elect to waive enforcement of 
any of these Rules, so long as that waiver works to 
benefit the other party or parties in the arbitration.
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CP at 82 (emphasis added). As discussed below, Pinnacle represented to 

the trial court that they agreed to waive Rule 4.b.i’s one-year filing 

deadline, to the extent that provision might have applied to any of 

Czerwinski’s claims, thereby rendering moot any concerns she raised that 

her claims might be considered untimely. CP at 118. 

8. Confidentiality 

The Agreement also contains a confidentiality clause: 

Rule 9.       SEVERABITLITY/CONFLICT WITH LAW 

. . . . 

g. CONFIDENTIALITY 

Unless otherwise disallowed by statute, all aspect of an 
arbitration pursuant to these Issue Resolution Rules, 
including the hearing and record of proceeding, shall be 
confidential and shall not be open to the public, except (i) 
to the extent both Parties agree otherwise in writing; (ii) as 
may be appropriate in any subsequent proceeding between 
the parties, or (iii) as may otherwise be appropriate in 
response to a governmental agency or legal process. 

All settlement negotiations, mediations, and the results 
thereof shall be confidential. 

CP at 79-80. Czerwinski argued that this provision is substantively 

unconscionable. CP at 92-93. 

9. Sanctions 

The Agreement has a clause that permits an arbitrator to issue 

sanctions for a party’s failure to comply with the Rules of the Agreement 

or the order of an arbitrator: 
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Rule 11.       ARBITRATOR AUTHORITY 

. . . . 

b. SANCTIONS 

The Arbitrator shall have the power to award sanctions 
against a Party for the Party’s failure to comply with these 
Issue Resolution Rules or with an order of the Arbitrator. 
These sanctions may include assessment of costs, 
prohibitions of evidence, or, if justified by a Party’s wanton 
or willful disregard of these Issue Resolution Rules, an 
adverse rule in the arbitration against the Party who has 
failed to comply. 

CP at 80. Czerwinski argued at the trial court that this provision is 

substantively unconscionable. CP at 94-95. 

10. Severability of Terms 

The Agreement also contains a standard severability clause: 

Rule 18.       SEVERABITLITY/CONFLICT WITH LAW 

In the event that any of these Issue Resolution Rules agreed 
upon by the Parties is held to be in conflict with a 
mandatory provision of applicable law, the conflicting Rule 
shall be modified automatically to comply with the 
mandatory provision of applicable law until such point as 
these Issue Resolution Rules may be modified in 
accordance with Rule 19 below. In the event of an 
automatic modification with respect to a particular 
Rule, the remainder of these Rules shall not be affected.

CP at 82 (emphasis added). 

11. The Footers in the Agreement 

Finally, the Agreement has two different footers on its pages. CP at 

69-83. Czerwinski speculated at the trial court that this showed that some 

pages were added in at a later date, after Czerwinski electronically signed 
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the Agreement. CP at 85 n.1. To begin with, Czerwinski does not 

remember signing this Agreement, so it is only her counsel who makes 

that unfounded assertion. CP at 113 ¶ 6. More importantly, Pinnacle 

confirmed that the 15 pages of this Agreement appeared to job applicants 

like Czerwinski in exactly the order in which the Agreement is presented 

in the record. CP at 126 ¶ 4; CP at 69-83. 

D. Pinnacle Hired Czerwinski, But She Quit Less Than a Year 
Later. 

Pinnacle hired Czerwinski in May 2014 to work as an Assistant 

Property Manager at the Madrona Pointe apartment community in 

Tacoma, Washington. CP at 7. Heather Lagat was the Property Manager 

there and Czerwinski’s boss. CP at 6. Czerwinski worked from May 23, 

2016, to February 24, 2017, at which point she voluntarily resigned. CP at 

9 ¶ 34; CP at 43-44 ¶ 10. She alleges various unlawful actions by Pinnacle 

during that period, none of which is material to the validity and 

enforceability of the Agreement. 

E. When Czerwinski Filed Suit, Pinnacle Moved to Compel Her 
Claims into Arbitration. 

In October 2017, Pinnacle’s counsel repeatedly conferred with 

Czerwinski’s counsel about the parties’ Agreement and provided him a 

copy to review. CP at 46 ¶ 2; CP at 50-65. Nevertheless, on November 1, 

2017, Czerwinski filed suit in Pierce County Superior Court against 
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Pinnacle, asserting various claims related to Czerwinski’s brief 

employment. CP at 3, 5.   

On December 7, 2017, the parties agreed that Pinnacle would note 

the motion to compel arbitration for hearing on January 12, 2018. CP at 46 

¶ 2; CP at 160-163. On January 4, 2018, Pinnacle filed its motion and 

supporting evidence. CP at 26, 36, 42, 46, 66. Czerwinski opposed the 

motion. CP at 84. Pinnacle filed a reply brief with additional evidence, 

namely, the second Agreement that Czerwinski signed on March 13, 2016, 

but that had been inadvertently overlooked in preparing the opening 

motion to compel. CP at 115; CP at 125 ¶ 3, 5. 

On January 12, 2018, the Honorable Garold E. Johnson heard 

Pinnacle’s motion to compel arbitration. Report of Proceedings (“RP”) at 

1. The trial court denied the motion, CP at 144, ruling that the Agreement 

failed for lack of mutual assent because no Pinnacle representative had 

countersigned it:  

MR. GRIFFIN: Your Honor, may I have one minute 

to reply? 

THE COURT: I’m going to ask you a question first. 

Where do I have on this agreement some way that if the 

employer decided, if your client decided I decide in this 

case I don’t want to arbitrate. 
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How in the world would I enforce this? It’s not 

signed by your client? 

MR. GRIFFIN: They’re bound by it. 

THE COURT: Why are they bound by it? 

MR. GRIFFIN: Well, they hired her to do the work. 

They performed under this contract by hiring her to work. 

And she worked there. It’s undisputed. 

THE COURT: But there’s a lot of things that they 

agreed to, but not necessarily this. 

MR. GRIFFIN: Well, if anything, Your Honor, they 

would be judicially estopped because they’ve moved in this 

court to compel arbitration under this agreement. And if she 

had done the same they would have been bound by it. 

I think they’re certainly under Rule 19 waived their 

right to challenge the enforceability. My client has waived 

[the] right to challenge the enforceability. Just like it’s 

waived other rights that plaintiff claims are unconscionable. 

THE COURT: I disagree. 

This is an agreement that’s signed by one party, 

not the other. To have a contract, takes two parties’ 

signatures. This was not signed. 
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They may be bound by some other terms of the 

agreement; to pay her and that sort of thing, but the 

arbitration agreement stands. 

They have not signed this. I agree with counsel. 

This is not a matter that can be forced into arbitration. 

If they had signed it that might be different, but they 

didn’t. 

There you go. I need an order denying the request 

for relief. 

RP at 14:12 – 15:25 (emphasis added). The trial court signed an Order 

denying Pinnacle’s motion. CP at 144. Pinnacle moved for a stay of 

proceedings on January 18, 2018, at the same time that Pinnacle filed a 

timely notice of appeal. CP at 147, 224-228, 239.   

To support Pinnacle’s request for a stay, Pinnacle cited 

Washington authority about the enforceability of unsigned written 

contracts. CP at 149-150. Pinnacle also filed an order by a federal 

magistrate judge in the Northern District of California, which found that 

Pinnacle and a different employee mutually assented to the Agreement, 

even though Pinnacle did not sign it. CP at 150, 216-223. After 

Czerwinski filed a response to the motion to stay, the parties entered into a 

stipulation that the trial court signed. CP at 237-238. 
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Because the “right to arbitrate is a ‘substantial right’ under RAP 

2.2(a)(3),” a party may appeal as a matter of right from a trial court order 

denying a motion to compel arbitration. Stein v. Geonerco, Inc., 105 Wn. 

App. 41, 43-44, 17 P.3d 1266 (2001). This appeal follows. 

V. ARGUMENT 

A. Review of These Issues Is De Novo. 

This Court reviews de novo the denial of a motion to compel 

arbitration. Zuver v. Airtouch Commn’s, Inc., 153 Wn.2d 293, 302, 103 P.3d 

753 (2004). Czerwinski, as the party opposing arbitration, bears the burden of 

demonstrating that the Agreement is unenforceable. Green Tree Fin. Corp. v. 

Randolph, 531 U.S. 79, 92, 121 S. Ct. 513, 148 L. Ed. 2d 373 (2000); Zuver, 

153 Wn.2d at 302; Romney v. Franciscan Med. Grp., 186 Wn. App. 728, 735, 

349 P.3d 32 (2015). 

B. The Federal Arbitration Act Governs This Agreement. 

The Federal Arbitration Act (“FAA”), 9 U.S.C. §§ 1-16, applies to all 

arbitration contracts except in narrow circumstances not relevant here. Under 

section 2 of the FAA, written arbitration agreements “shall be valid, 

irrevocable, and enforceable, save upon such grounds as exist at law or in 

equity for the revocation of any contract.” 9 U.S.C. § 2 (emphasis added). 

“‘The effect of the section is to create a body of federal substantive law of 

arbitrability, applicable to any arbitration agreement within the coverage of the 
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Act.’” Perry v. Thomas, 482 U.S. 483, 489, 107 S. Ct. 2520, 96 L. Ed. 2d 426 

(1987) (compelling arbitration in employment action) (quoting Moses H. Cone 

Mem’l Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24, 103 S. Ct. 927, 74 L. 

Ed. 2d 765 (1983)); Zuver, 153 Wn.2d at 301. “‘Both state and federal courts 

must enforce this body of . . . law.’” Satomi Owners Ass’n v. Satomi, LLC, 167 

Wn.2d 781, 798, 225 P.3d 213 (2009) (holding that the FAA preempted the 

Washington Condominium Act’s provision requiring a judicial forum) (quoting 

Zuver, 153 Wn.2d at 301). 

By enacting the FAA, Congress sought to overcome “widespread 

judicial hostility to arbitration agreements.” AT&T Mobility LLC v. 

Concepcion, 563 U.S. 333, 339, 131 S. Ct. 1740, 179 L. Ed. 2d 742 (2011). To 

this end, the FAA not only places arbitration agreements on “equal footing with 

other contracts,” but it amounts to a congressional declaration of a “‘liberal 

federal policy favoring arbitration agreements.’” Id. (holding that the FAA 

displaces state law rules that prohibit the arbitration of a particular claims, or 

that pose an obstacle to the FAA’s full purposes and objectives) (quoting 

Moses H. Cone Mem’l Hosp., 460 U.S. at 24). “Arbitration agreements allow 

parties to avoid the costs of litigation, a benefit that may be of particular 

importance in employment litigation, which often involves smaller sums of 

money than disputes concerning commercial contracts.” Circuit City Stores, 

Inc. v. Adams, 532 U.S. 105, 123, 121 S. Ct. 1302, 149 L. Ed. 2d 234 (2001); 
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see also Perez v. Mid-Century Ins. Co., 85 Wn. App. 760, 765-66, 934 P.2d 

731 (1997) (“The purpose of arbitration is to avoid the formalities, the expense, 

and the delays of the court system.”). 

Because arbitration is a highly favored means of settling disputes, the 

U.S. Supreme Court has held that arbitration agreements must be rigorously 

enforced. Perry, 482 U.S. 483, 490 (1987). “[A]s a matter of federal law, any 

doubts concerning the scope of arbitrable issues should be resolved in favor of 

arbitration, whether the problem at hand is a construction of the contract 

language itself or an allegation of waiver, delay, or a like defense to 

arbitrability.” Moses H. Cone Mem’l Hosp., 460 U.S. at 24-25. 

Here, the Agreement is indisputably governed by the FAA. First, the 

Agreement itself expressly states that it “is subject to the Federal Arbitration 

Act, 9 U.S.C. § 1 et seq.” CP at 81. This brings it within the purview of the 

FAA. See Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440, 442-43, 

126 S. Ct. 1204, 163 L. Ed. 2d 1038 (2006); Schuster v. Prestige Senior Mgmt., 

LLC, 193 Wn. App. 616, 627, 376 P.3d 412 (2016) (applying federal law 

where the arbitration agreement itself states that it is governed by the FAA and 

the company likely engaged in interstate commerce).  

Second, the FAA applies because Czerwinski’s employment, and 

therefore the parties’ Agreement, affects interstate commerce. The FAA’s term 

“involving commerce” must be interpreted broadly. Allied-Bruce Terminix 
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Cos., Inc. v. Dobson, 513 U.S. 265, 273-77, 115 S. Ct. 834, 130 L. Ed. 2d 753 

(1995); Satomi Owners Ass’n, 167 Wn.2d at 798-99. To meet this standard, a 

party to an arbitration agreement need only show that the party buys products 

or sells goods or services in the stream of interstate commerce. See, e.g., 

Citizens Bank v. Alafabco, Inc., 539 U.S. 52, 56-57, 123 S. Ct. 2037, 156 L. Ed. 

2d 46 (2003) (holding the requisite commerce for FAA coverage even when 

the individual transaction did not have a substantial effect on commerce); 

Adams, 532 U.S. at 109-18 (holding arbitration agreement between and 

employer and employee engaged in nationwide business to be within the scope 

of the FAA); Satomi Owners Ass’n, 167 Wn.2d at 798-99.   

Czerwinski does not dispute that Pinnacle engages in transactions 

involving or affecting interstate commerce on a daily basis. CP at 43 ¶ 3. The 

company manages residential and commercial property nationwide. Id. 

Pinnacle also advertises for employment positions and available property to 

out-of-state individuals. Id.

The Agreement falls within the scope of the FAA, and that statute’s 

strong nationwide policy favoring the enforcement of arbitration agreements 

applies here. 
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C. The Agreement Is Valid and Binding on the Parties. 

1. The FAA Does Not Require That the Agreement Be Signed 
by All Parties.   

Washington courts apply federal substantive law to any arbitration 

agreement within the coverage of the FAA. Sue Jin Yi v. Kroger Co., 2 Wn. 

App. 2d 395, 403-04, 409 P.3d 1191 (2018); Romney v. Franciscan Med. Grp., 

199 Wn. App. 589, 595 n.3, 399 P.3d 1220 (2017); Schuster, 193 Wn. App. at 

627; Romney, 186 Wn. App. at 734. 

The FAA does not require that the arbitration agreement be signed by 

all parties; it only requires that the arbitration clause be “written.” 9 U.S.C. 

§§ 2, 4; Marino v. Dillard’s Inc., 413 F.3d 530, 532 (5th Cir. 2005); Nghiem v. 

NEC Elec., 25 F.3d 1437, 1439 (9th Cir. 1994). Federal courts have routinely 

enforced unsigned arbitration agreements when the parties have otherwise 

manifested their intent to be bound by them. See, e.g., Marino, 413 F.3d at 533 

(holding that employee’s continued employment following receipt of memo 

from employer that said “by accepting or continuing employment with 

Dillard’s [the employee has] agreed to accept . . . the Agreement to Arbitrate 

Certain Claims” constituted acceptance of terms of arbitration agreement); 

Stedor Enters., Ltd. v. Armtex, Inc., 947 F.2d 727, 733 (4th Cir. 1991); 

Genesco, Inc. v. T. Kakiuchi & Co., 815 F.2d 840, 846 (2d Cir. 1987). Thus, 

the signature of both parties on the Agreement is not required for enforcement 

of an arbitration agreement. 
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2. Pinnacle Demonstrated Its Assent to Be Bound to the 
Agreement by Offering It in the First Place, Hiring 
Czerwinski, and Employing Her after She Signed It Twice.   

The Agreement is enforceable under state contract principles as well. 

Washington follows the objective manifestation test for contracts. E.g., Hearst 

Commc’ns, Inc. v. Seattle Times Co., 154 Wn.2d 493, 503, 115 P.3d 262 

(2005). For a contract to form, the parties must objectively manifest their 

mutual assent. Id. The terms assented to must be sufficiently definite. Keystone 

Land & Dev. Co. v. Xerox Corp., 152 Wn.2d 171, 178, 94 P.3d 945 (2004). In 

addition, the contract must be supported by consideration. Id.  

“Under Washington law, an offer is accepted and becomes 

contractually binding by the actions of a person signing an agreement presented 

as an offer.” Employees of Intalco v. Employm’t Sec., 128 Wn. App. 121, 130, 

114 P.3d 675 (2005); e.g., Yakima County (W. Valley) Fire Prot. Dist. No. 12 v. 

Yakima, 122 Wn.2d 371, 388-89, 858 P.2d 245 (1993). Therefore, “[t]he 

proponent of a contract need only prove the existence of a contract and the 

other party’s objective manifestation of intent to be bound thereby. . . .” Retail 

Clerks Health & Welfare Trust Funds v. Shopland Supermarket, 96 Wn.2d 

939, 944, 640 P.2d 1051 (1982). “As a matter of contract, ‘[a] party may 

consent to arbitration without signing an arbitration clause, just as a party may 

consent to the formation of a contract without signing a written document.” 

Marcus & Millichap Real Estate Inv. Servs. of Seattle, Inc. v. Yates, Wood & 
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MacDonald, Inc., 192 Wn. App. 465, 474, 369 P.3d 503 (2016) ; Romney, 186 

Wn. App. at 747 (same). 

In fact, in Shelcon Construction Group, LLC v. Haymond, 187 Wn. 

App. 878, 886, 894-95, 351 P.3d 895 (2015), this Court recently affirmed a trial 

court’s decision to enforce a written contract that one party provided, the other 

party partially performed, and yet neither party signed. Citing Shelcon, the U.S. 

District Court for the Western District of Washington, Tacoma Division, 

enforced an arbitration agreement that was signed by the plaintiff but not 

signed by the defendants moving to compel arbitration: 

Next, the Court observes that mutual assent does not require 
that a written agreement be executed by all the parties involved. 
“Mutual assent generally takes the form of an offer and an 
acceptance.” Washington courts have routinely rejected the 
argument that a written agreement lacked mutual consent 
if not signed by the party seeking to enforce it. Here, just as 
in Fire Prot. Dist. No. 12, the written agreement itself 
constituted a clear offer, as it bears [the defendant’s] logo and 
refers to [the defendant] as a party throughout. In turn, the 
Plaintiff’s signature indicates his acceptance of the offer. 

Burgess v. Buddy’s Nw. LLC, Case No. C15-5785 BHS, 2016 WL 7387099, 

2016 U.S. Dist. LEXIS 176869, at *6-7 (W.D. Wash. Dec. 21, 2016) (Settle, J.) 

(unpublished, emphasis added, and citations omitted). That is exactly the 

situation here. 

Further, earlier this year, the U.S. District Court for the Northern 

District of California found that Pinnacle and a former employee mutually 

assented to this same Agreement, even though Pinnacle did not sign it and the 
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plaintiff electronically signed it—the same facts at issue here. Prasad v. 

Pinnacle Mgmt. Servs. Co., LLC, Case No.5:17-cv-02794-HRL, 2018 WL 

401231, 2018 U.S. Dist. LEXIS 6232, at *13 (N.D. Cal. Jan. 12, 2018); CP at 

223. However, the judge in that case deferred ruling on the plaintiff’s 

unconscionability arguments about concerted action waiver, pending a separate 

appeal to the U.S. Supreme Court of the Ninth Circuit’s decision in Morris v. 

Ernst & Young, 834 F.3d 975 (9th Cir. 2016), which also arose in California. 

Id.

The Agreement is a pre-hire document that all job applicants must 

electronically sign in order to be considered for hire with Pinnacle. CP at 43 

¶ 6. All applicants received a copy of the Agreement when they completed their 

application on the application tracking system PeopleAnswers. CP at 43 ¶ 7. 

The Agreement bears Pinnacle’s letterhead and logo. CP at 69. In the 

Agreement, Pinnacle makes promises to the job applicant. CP at 70. Pinnacle 

offered this Agreement to Czerwinski during the application process, and she 

electronically signed it—twice—manifesting her acceptance. CP at 43 ¶ 5; CP 

at 83; CP at 126 ¶ 5; CP at 143. Pinnacle then approved her application and 

employed her for nearly a year. CP at 43 ¶ 10. Despite the presence of a blank 

signature block for Pinnacle, these circumstances demonstrate unmistakably 

the parties’ mutual assent to the Agreement. 
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3. Rule 19 of the IRP Would Not Give Pinnacle the Ability 
Now, After Having Invoked the Agreement, to Unilaterally 
Withdraw from Arbitration.   

“‘Judicial estoppel is an equitable doctrine that precludes a party from 

asserting one position in a court proceeding and later seeking an advantage by 

taking a clearly inconsistent position.’” Anfinson v. FedEx Ground Package 

Sys., Inc., 174 Wn.2d 851, 861, 281 P.3d 289 (2012) (internal quotation marks 

omitted) (quoting Arkison v. Ethan Allen, Inc., 160 Wn.2d 535, 538, 160 P.3d 

13 (2007)). Whether judicial estoppel applies depends on: 

(1) whether the party’s later position is clearly inconsistent with its 

earlier position;  

(2) whether judicial acceptance of an inconsistent position in a later 

proceeding would create the perception that either the first or the 

second court was misled; and  

(3) whether the party asserting an inconsistent position would derive an 

unfair advantage or impose an unfair detriment on the opposing party.   

See Arkison, 160 Wn.2d at 538-39 (internal quotation marks omitted). 

Here, the parties are equally bound by the Agreement. Had the trial 

court compelled the matter into arbitration and had Pinnacle attempted to avoid 

some aspect of the Agreement in the arbitral forum, Pinnacle would have been 

estopped from taking a position clearly inconsistent with the position it took at 

the trial court. Czerwinski’s speculation that Pinnacle might attempt to take 
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inconsistent positions does not eliminate the parties’ objective manifestations of 

their mutual assent to be bound. Should either party attempt to take a “clearly 

inconsistent” position in arbitration, the arbitrator will have the authority to 

preclude any such unfairness under principles of judicial estoppel. Therefore, 

the trial court also erred by failing to recognize that Pinnacle was bound to the 

Agreement under these estoppel principles, at a minimum. 

D. The Agreement Is Not Procedurally Unconscionable Because 
Czerwinski Had a Meaningful Choice Whether to Enter into This 
Agreement. 

Although the trial court did not analyze unconscionability, Czerwinski 

may argue on appeal that the Agreement is either procedurally or substantively 

unconscionable (or both). She would be incorrect.   

The Agreement is not procedurally unconscionable because 

Czerwinski had a meaningful choice whether to enter into it with Pinnacle. 

Courts examine the totality of the circumstances in determining procedural 

unconscionability, including: (1) how the parties entered into the contract, 

(2) whether the parties had a reasonable opportunity to understand the 

terms, and (3) whether the terms were “hidden in a maze of fine print.” 

Torgerson v. One Lincoln Tower, LLC, 166 Wn.2d 510, 518, 210 P.3d 318 

(2009) (quoting Yakima County (W. Valley) Fire Prot. Dist. No. 12, 122 

Wn.2d at 391); see also Am. Nursery Prods. v. Indian Wells Orchards, 

115 Wn.2d 217, 220, 797 P.2d 477 (1990). The Washington Supreme 
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Court has stressed that “‘these three factors [should] not be applied 

mechanically without regard to whether in truth a meaningful choice 

existed.’” Adler, 153 Wn.2d at 345 (alteration in original) (quoting Nelson 

v. McGoldrick, 127 Wn.2d 124, 131, 896 P.2d 1253 (1995)). If a party has 

a “meaningful choice” about whether to enter an arbitration agreement, the 

agreement is not procedurally unconscionable. See Zuver, 153 Wn.2d at 

305. Unconscionability is a legal question for the courts. Id. at 302-03. 

Here, Czerwinski had a meaningful choice. When she applied for 

the job with Pinnacle, she was given not only the Agreement but the IRP 

Rules as well. CP at 43 ¶¶ 5-10; CP at 126 ¶ 4. Czerwinski had a genuine, 

meaningful opportunity to read and understand the Agreement’s terms, 

which are not hidden in a “maze of fine print.” To the contrary, the very 

first page of the Agreement states in bolded text, “If you wish to be 

considered for employment you must read and sign the following 

Issue Resolution Agreement. . . . You will not be considered as an 

applicant until you have signed the Agreement.” CP at 69 (emphasis in 

original). Czerwinski was advised of her right to withdraw her consent 

within three days after signing the Agreement. CP at 69 (“If you have 

signed Pinnacle Property Management Services, LLC’s Issue Resolution 

Agreement and then wish to withdraw your consent[,] you must do so 

within three (3) days.”); CP at 70 (“You will note that if you sign at this 
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time, you do have three (3) days to withdraw your consent.”) 

(emphasis in original). 

By signing, Czerwinski expressly acknowledged her right to 

withdraw: “I understand that I may withdraw my consent to this 

Agreement within three (3) days from the date on which I sign below by 

notifying the Human Resources Director in writing (including my Social 

Security Number and the name of the place at which I applied for 

employment) that I no longer desire for Pinnacle Property Management 

Services, LLC to consider my application for employment.” CP at 72 

(emphasis in original). She further acknowledged: “I recognize that if I 

sign the Agreement and do not withdraw within three (3) days of signing, I 

will be required to arbitrator any and all employment-related claims I may 

have against Pinnacle Property Management Services, LLC, whether or 

not I become employed by Pinnacle Property Management Services, 

LLC.” CP at 83. 

Czerwinski did not withdraw or attempt to withdraw her consent to 

the Agreement. CP at 43 ¶ 9. 

Czerwinski was not pressured to sign the Agreement, which 

plainly states: “You may, of course take the [application] package with 

you and return with it signed, if you wish to continue your application 

process.” CP at 70 (emphasis in original). The Agreement further 
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explains, again in bold: “The Issue Resolution Agreement and the Issue 

Resolution Rules affect your legal rights. You may wish to seek legal 

advice before signing this Issue Resolution Agreement.” CP at 72 

(emphasis in original). The next page also stated, in all capital, bolded 

letters: “YOU HAVE THE RIGHT TO CONSULT A LAWYER 

CONCERNING THESE RULES OR YOUR EMPLOYMENT 

CONTRACT.” CP at 73 (emphasis in original). 

The Agreement specifies the exact scope of the claims she was 

agreeing to arbitrate: 

Rule 2. CLAIMS SUBJECT TO ARBITRATION 

a. CLAIMS COVERED BY THE IRP 

Except as otherwise limited herein, any and all 
employment-related legal disputes, controversies, or 
claim arising out of, or relating to, an Employee’s
application or candidacy for employment, employment, or 
cessation of employment with the Company or one of its 
affiliates, subsidiaries, or sister companies shall be settled 
in accordance with these Issue Resolution Rules. 
Arbitration shall apply to any and all such disputes, 
controversies or claims whether asserted against the 
Company, subsidiary or sister company and/or against any 
employee, officer, alleged agent, director or affiliate in 
their capacity as such or otherwise. All employment-related 
claims that the Company may have against an Employee 
also must be resolved via the arbitration process described 
herein. 

All previously unasserted claims arising under federal, state 
or local statutory or common law shall be subject to 
arbitration. These claims include, but are not limited to, 
claims arising under the Age Discrimination in 
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Employment Act (ADEA) (see Rule 21), Title VII of the 
Civil Rights Act of 1964, as amended, including the 
amendments of the Civil Rights Act of 1991, the 
Americans With Disabilities Act (ADA), the Fair Labor 
Standards Act (FLSA), 42 U.S.C. § 1981, as amended, 
including the amendments of the Civil Rights Act of 1991, 
the Employee Polygraph Protection Act, the Employee 
Retirement Income Security Act (ERISA), state 
discrimination statutes, and/or common law regulating 
employment termination. This also includes any claim 
you may have under contract or tort law; including, but not 
limited to, claims for malicious prosecution, sexual 
harassment, wrongful discharge, wrongful arrest/wrongful 
imprisonment, intentional/negligent infliction of emotional 
distress or defamation.  

CP at 73-74 (emphasis added). 

There can be no reasonable dispute that, viewing the totality of the 

circumstances surrounding Czerwinski’s receipt of the Agreement and the 

IRP, she had a meaningful choice whether to enter into this Agreement. 

She exercised that choice by signing it—twice—and going to work for 

Pinnacle. She cannot now avoid the consequences of that choice because 

she is, in hindsight, dissatisfied with her decision.   

E. The Agreement Has No Substantively Unconscionable Terms, 
But Even if Some Terms Are Deemed Unconscionable, They 
Can be Severed. 

“‘Substantive unconscionability involves those cases where a clause or 

term in the contract is alleged to be one-sided or overly harsh.’” Zuver, 153 

Wn.2d at 303 (quoting Schroeder v. Fageol Motors, 86 Wn.2d 256, 260, 544 

P.2d 20 (1975)). The phrases “shocking to the conscience,” “monstrously 
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harsh,” and “exceedingly calloused” define substantive unconscionability. Id.; 

Nelson, 127 Wn.2d at 131. In the trial court, Czerwinski asserted that six 

provisions of the Agreement are substantively unconscionable and 

incapable of severance. She is incorrect as to each assertion.  

First, Czerwinski attacked the one-year limitations period in which 

to bring a claim, citing Adler. CP at 75, 92. Adler involved an arbitration 

agreement with a contractual limitations period of only 180 days, which 

the Court held was unconscionable but could be severed from the 

remaining enforceable agreement. 153 Wn.2d at 338, 364. Even if this 

Court determines that Pinnacle’s Agreement’s one-year limitations period 

in Rule 4.b is unconscionable, the Court should similarly sever it and 

compel arbitration.  

In any event, this is a moot point because Pinnacle admitted that 

Czerwinski asserted timely claims, and to the extent that any of claim 

might have been outside the contractual limitations period, Pinnacle 

expressly waived the limitation period. CP at 118 (“Pinnacle agrees that 

[Czerwinski] timely sought redress for all of her claims. . . .”). This waiver 

is permitted under IRP Rule 19, which provides that “any party may waive 

enforcement of any of these Rules, so long as that waiver works to benefit 

the other party or parties in the arbitration.” CP at 82. 

Second, Czerwinski took issue with the Agreement’s 
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confidentiality provision, relying on Zuver. CP at 92-93. But Zuver did not 

make all confidentiality provisions unconscionable in all arbitration 

agreements, and importantly, the Zuver Court severed the provision in that 

case and enforced the remaining terms of the arbitration agreement. 153 

Wn.2d at 322. Unlike the complete confidentiality required by the 

arbitration agreement at issue in Zuver, Rule 9 of the Agreement here 

contains meaningful exceptions to confidentiality: (i) when the parties 

agree; (ii) as may be appropriate in later proceedings between the parties, 

and (iii) as may be appropriate in response to a governmental agency or 

legal process. CP at 79-80. Nevertheless, just like in Zuver, this Court can 

sever the confidentiality provision if the Court concludes that the 

confidentiality provision is substantively unconscionable.   

Third, Czerwinski argued that the Agreement’s class action waiver 

is unconscionable. CP at 93. But the U.S. Supreme Court has recently 

rejected this argument twice. See DirectTV, Inc. v. Imburgia, __ U.S. __, 

136 S. Ct. 463, 466-67, 471, 193 L. Ed. 2d 365 (2015) (class action 

waivers in arbitration agreement are enforceable and not subject to state 

unconscionability arguments); Concepcion, 563 U.S. at 352 (2011) (state 

unconscionability standard inapplicable to class action waiver in 

arbitration agreement). Czerwinski’s argument that the class action waiver 

in Pinnacle’s agreement is untenable under Concepcion and Imburgia. 
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And this too is a moot issue because Czerwinski is not seeking to bring 

claims on behalf of a class. 

Fourth, Czerwinski may argue again that the Agreement’s Rule 7 

is unconscionable because it places reasonable limits on discovery in 

arbitration. CP at 93. But discovery limitations are not inherently 

unconscionable. See, e.g., Olson v. Alterra Healthcare Corp., Case No. 

C08-5506FDB, 2008 WL 4379056, 2008 U.S. Dist. LEXIS 83582, at *2 

(W.D. Wash. Sept. 23, 2008) (Burgess, J.) (compelling arbitration 

pursuant to agreement containing limitations on discovery). Streamlined 

discovery is one of the fundamental reasons arbitration is favored: It is 

simpler, more informal, and more expeditious than litigation in court. See, 

e.g., Poublon v. C.H. Robinson Co., 846 F.3d 1251, 1269-70 (9th Cir. 

2017) (describing discovery limitations as an “integral and permissible” 

part of arbitration, in a case limiting the parties to three depositions per 

side).  

In briefing to the trial court, Czerwinski cited Woodward v. 

Emeritus Corp., 192 Wn. App. 584, 368 P.3d 487 (2016). CP at 94. 

Woodward is an elder abuse case with a commercial arbitration agreement 

under which the parties would presumptively not exchange any 

information or documents in discovery except as specifically ordered by 

the arbitrator. Id. at 596, 609-10. Unlike the “extreme” situation in 
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Woodward, Rule 7 of the Agreement here provides for reasonable 

limitations on discovery, such as three depositions per party and 20 

interrogatories and requests for production of documents. CP at 77. The 

arbitrator is also empowered to permit additional discovery upon a 

showing of substantial need when it is not overly burdensome or will not 

unduly delay the conclusion of the arbitration. Id. This provision is 

reasonable and allows the arbitrator the flexibility to order additional 

discovery in the interests of justice. Therefore, it is not unconscionable. 

Fifth, Czerwinski may argue that a sanctions provision in Rule 

11.b of the Agreement is unconscionable. CP at 94-95. But that provision 

applies to both parties equally and is substantially similar to provisions of 

the Civil Rules permitting sanctions in litigation, like Civil Rules 11, 26, 

and 37. CP at 80. This sanctions provision cannot reasonably be deemed 

unconscionable. 

Sixth and finally, Czerwinski may again argue that Rule 19 of the 

Agreement allows Pinnacle to unilaterally withdraw from the Agreement 

at any time. CP at 95. That is simply untrue. Pinnacle is bound by the 

Agreement just as Czerwinski is, and it cannot unilaterally withdraw. 

Rather, Rule 19 recognizes that from time to time, Pinnacle may change 

the IRP, and when that happens, Pinnacle will give reasonable notice to 

employees of any such changes. CP at 82. This is no different from 
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amendments to the Civil Rules of Procedure. Rule 19 does not permit 

Pinnacle to change the IRP Rules midstream after an arbitration 

proceeding has been initiated. Id. Indeed, this provision protects 

employees by expressly stating that Pinnacle cannot change the rules after 

arbitration is initiated. Id. This provision is not substantively 

unconscionable. 

VI. CONCLUSION 

The parties freely and knowingly entered into the Agreement, 

which is not unconscionable. The trial court ignored fundamental 

principles of contract law and longstanding public policy favoring 

arbitration. The Court should therefore reverse the trial court and compel 

arbitration. 

Respectfully submitted this 18th day of May, 2018. 

JACKSON LEWIS P.C. 

By   
Michael A. Griffin, WSBA # 29103 
Jonathan M. Minear, WSBA # 41377 
Attorneys for Appellants
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For Buddy's Northwest LLC, a Delaware corporation, 
doing business as Quality Rentals, doing business as 
Buddy's, doing business as Buddy's Home Furnishings, 
Buddy's Franchising and Licensing LLC, a Florida 
corporation, David Epright, individually and his marital 
community, Defendants: Josephine Burnet Vestal, 
LEAD ATTORNEY, Sheryl D.J. Willert, WILLIAMS 
KASTNER (SEA), SEATTLE, WA.

Judges: BENJAMIN H. SETTLE, United States District 
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Opinion by: BENJAMIN H. SETTLE

Opinion

ORDER GRANTING DEFENDANTS' MOTION TO 
COMPEL ARBITRATION AND DENYING MOTION 
FOR SUMMARY JUDGMENT AS MOOT

This matter comes before the Court on the motion to 
compel arbitration (Dkt. 82) of Buddy's Northwest, LLC 
("Buddy's"), Buddy's Franchising and Licensing, LLC 

(also "Buddy's"), and David Epright ("Epright") 
(collectively "Defendants"). Also pending before the 
Court is Defendants' motion for summary judgment. Dkt. 
34. The Court has considered the pleadings filed in 
support of and in opposition to the motions and the 
remainder of the file and hereby (1) grants the motion to 
compel arbitration and (2) denies the motion for 
summary [*2]  judgment as moot.

I. BACKGROUND

On August 26, 2013, Plaintiff Darren Burgess ("Plaintiff") 
and other employees signed several forms as part of 
their employment with Buddy's, as opposed to Quality 
Rentals, including a "Mutual Agreement to Arbitrate 
Claims." Dkts. 17-1, 25. The last page of the agreement 
is marked with the printed and signed name of "Darren 
W. Burgess" and the date of "8/26/13." Dkt. 17-1.

On September 29, 2015, apparently unaware that he 
had executed the agreement, Plaintiff filed his complaint 
in Pierce County Superior Court. Dkt. 1-2. Plaintiff 
alleges that Defendants discriminated against him in 
violation of the Washington Law Against Discrimination, 
Chapter 49.60 RCW. Id. On October 29, 2015, 
Defendants removed the action to federal court. Dkts. 1, 
2.

Since the action was commenced, Defendants have 
conducted "a half day of one deposition" and have 
made a discovery request comprised of interrogatories 
and requests for production. Dkts. 13, 16. Defendants 
also previously filed a motion to compel discovery, but 
later withdrew that motion. Dkts. 12, 14. Plaintiff has not 
propounded any discovery to Defendants. Dkt. 16.

On October 3, 2016, Defendants filed the instant motion 
to compel arbitration. [*3]  Dkt. 15. On October 24, 
2016, Plaintiff responded. Dkt. 24. On October 28, 2016, 
Defendants replied. Dkt. 27.

On November 29, 2016, Defendants also filed a motion 

e 
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for summary judgment noted on the Court's docket 
calendar for consideration on December 23, 2016. Dkt. 
34. On December 19, 2016, Plaintiff responded. Dkt. 38. 
Defendants have not yet replied.

II. DISCUSSION

Defendants move to compel arbitration pursuant to the 
arbitration agreement executed by Plaintiff on August 
26, 2013. Dkts. 15, 17-1. In deciding the motion, the 
Court must consider (1) whether the parties' dispute falls 
within the scope of the arbitration agreement and (2) 
whether the agreement is valid and enforceable.

A. Scope of Arbitration Agreement

In determining whether to compel arbitration, the Court 
must first consider whether the parties' dispute falls 
within the scope of the arbitration agreement. Mitsubishi 
Motors Corp. v. Soler Chrysler—Plymouth, Inc., 473 
U.S. 614, 626, 105 S. Ct. 3346, 87 L. Ed. 2d 444 (1985). 
Plaintiff does not contend that the subject matter of his 
WLAD claim falls outside the scope of the agreement. 
Indeed, the agreement covers all claims "arising out of 
[his] application for employment, employment, or the 
termination of [his] employment that the Company may 
have [*4]  against [him] or that [he] may have against 
the [Company]." Dkt. 17-1 at 1.

However, Plaintiff does argue that the scope of 
agreement does not encompass his claims against 
Epright. Dkt. 24 at 7-9. Under well-established principles 
of contract law, "nonsignatories can also seek to enforce 
arbitration agreements as third party beneficiaries." 
Satomi Owners Ass'n v. Satomi, LLC, 167 Wn.2d 781, 
811 n.22, 225 P.3d 213 (2009). The agreement provides 
that it applies to claims against "(1) the Company, [and] 
(2) its officers, directors, employees, or agents in their 
capacity as such or otherwise . . . ." Dkt. 17-1 at 1. 
Because Epright was acting "in the scope of his 
employment . . . within plaintiffs' supervisory chain of 
command" when he allegedly engaged in the acts that 
gave rise to Plaintiff's claims, Dkt. 1-2 at 2, the 
agreement plainly encompasses Plaintiff's claims 
against Epright. Accordingly, while Epright is not a 
signatory to the agreement, he may nonetheless 
enforce the arbitration agreement as a third party 
beneficiary.

B. Validity of Agreement

Once a court establishes that a claim is within the scope 
of an arbitration agreement, the agreement is "valid, 
irrevocable, and enforceable, save upon such grounds 
as exist at law or in equity for the revocation of [*5]  any 
contract." 9 U.S.C. § 2. "State law may supply grounds 
for declaring a contract unenforceable, including state 
unconscionability law." Simpson v. Inter-Con Sec. Sys., 
Inc., C12-1955RAJ, 2013 U.S. Dist. LEXIS 67102, 2013 
WL 1966145, at *2 (W.D. Wash. May 10, 2013) (citing 
Doctor's Assocs., Inc. v. Casarotto, 517 U.S. 681, 686-
87, 116 S. Ct. 1652, 134 L. Ed. 2d 902 (1996)). Plaintiff 
contends that the agreement is invalid or unenforceable 
because (1) it lacked mutual assent, and (2) it was 
unconscionable.

1. Mutual Assent

Plaintiff claims that the agreement is invalid because 
there was no mutual assent. To support his position, 
Plaintiff argues that he "did not understand the meaning 
or reason for the agreement, defendants did not explain 
or discuss the agreement" and "there is no signature, 
execution, or acknowledgement on behalf of 
defendants." Dkt. 24 at 5.

First, the Court notes that "[o]ne who accepts a written 
contract is conclusively presumed to know its contents 
and to assent to them . . . . Ignorance of the contents of 
a contract expressed in a written instrument does not 
ordinarily affect the liability of one who signs it or who 
accepts it otherwise than by signing it." Tjart v. Smith 
Barney, Inc., 107 Wn. App. 885, 897, 28 P.3d 823 
(2001). See also Retail Clerks Health & Welfare Trust 
Funds v. Shopland Supermarket, Inc., 96 Wn.2d 939, 
944, 640 P.2d 1051 (1982) (a party's signature on a 
written agreement is an objective manifestation of the 
party's intent to be bound by the contract). Accordingly, 
Plaintiff's cursory argument that he did not 
understand [*6]  the agreement does not invalidate his 
apparent assent. The arbitration agreement in this case 
is very clear. It is titled "MUTUAL AGREEMENT TO 
ARBITRATE CLAIMS." Dkt. 17-1. The terms therein are 
plainly set out. Plaintiff was clearly afforded an 
opportunity to review each page of the document as 
each page was initialed by Plaintiff. Id. Accordingly, by 
producing the signed agreement, Defendants have 
adequately shown Plaintiff's assent. Plaintiff has failed 
to rebut the presumption of assent that his signature 
creates.

Next, the Court observes that mutual assent does not 
require that a written agreement be executed by all the 

2016 U.S. Dist. LEXIS 176869, *3
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parties involved. "Mutual assent generally takes the 
form of an offer and an acceptance." Yakima Cty. (W. 
Valley) Fire Prot. Dist. No. 12 v. City of Yakima, 122 
Wn.2d 371, 388, 858 P.2d 245 (1993). Washington 
courts have routinely rejected the argument that a 
written agreement lacked mutual consent if not signed 
by the party seeking to enforce it. See, e.g., Shelcon 
Const. Grp., LLC v. Haymond, 187 Wn. App. 878, 894-
95, 351 P.3d 895 (2015) ("[A] valid written agreement 
can exist without one party's signature . . . In the 
analogous context of the statute of frauds, some 
contracts must bear the signature of the person against 
whom enforcement is sought.") (emphasis added). 
Here, just as in Fire Prot. Dist. No. 12, 122 Wn.2d at 
388, the written agreement itself constituted a clear [*7]  
offer, as it bears Buddy's logo and refers to Buddy's as 
a party throughout. Id. In turn, the Plaintiff's signature 
indicates his acceptance of the offer. Retail Clerks, 96 
Wn.2d at 944.

2. Unconscionability

Plaintiff does not expressly claim that the arbitration 
agreement is unconscionable. However, Plaintiff implies 
unconscionability by arguing that he does not remember 
signing the agreement,1 that he did not understand its 
terms, and that he was offered only a single day in 
which to sign. Dkt. 24 at 5. Washington recognizes two 
types of unconscionability for invalidating arbitration 
agreements: procedural and substantive. McKee v. AT 
& T Corp., 164 Wn.2d 372, 396, 191 P.3d 845 (2008). 
Procedural unconscionability refers "to impropriety 
during the formation of the contract," while substantive 
unconscionability involves "cases where a clause or 
term in the contract is alleged to be one-sided or overly 
harsh." Nelson v. McGoldrick, 127 Wn.2d 124, 131, 896 
P.2d 1258, 1262 (1995). Plaintiff does not argue that the 
content of the arbitration agreement is unfair. Instead, 
Plaintiff implies procedural unconscionability by 
complaining about the circumstances surrounding his 
acceptance of the agreement. Dkt. 24 at 5.

Procedural unconscionability is described as "the lack of 

1 While Plaintiff's brief states that he does not recall signing an 
arbitration agreement, this does not cast any doubt on whether 
his signature and repeated initials on the arbitration agreement 
are authentic. See Dkt. 25. Indeed, in his declaration, Plaintiff 
merely states that he "does not remember all the forms [he 
was] required to sign," although he does recall signing 
numerous documents on the same date as the arbitration 
agreement.

a meaningful choice" under the entirety of the 
circumstances surrounding [*8]  the transaction, 
including: (1) the manner in which the contract was 
entered, (2) whether the parties had a reasonable 
opportunity to understand the terms of the contract, and 
(3) whether the terms were hidden in a maze of fine 
print. Tjart v. Smith Barney, Inc., 107 Wn. App. 885, 
898, 28 P.3d 823 (2001). "The burden of demonstrating 
that an arbitration agreement is not enforceable is on 
the party opposing the arbitration." Romney v. 
Franciscan Med. Grp., 186 Wn. App. 728, 735, 349 P.3d 
32 (2015), review denied, 184 Wn.2d 1004, 357 P.3d 
666.

At minimum, an employee who asserts an 
arbitration agreement is procedurally 
unconscionable must show some evidence that the 
employer refused to respond to her questions or 
concerns, placed undue pressure on her to sign the 
agreement without providing her with a reasonable 
opportunity to consider its terms, and/or that the 
terms of the agreement were set forth in such a 
way that an average person could not understand 
them.

Zuver v. Airtouch Commc'ns, Inc., 153 Wn.2d 293, 306-
07, 103 P.3d 753 (2004).

Plaintiff has failed to satisfy this burden. He has made 
no allegations that his employer refused to answer 
questions or discuss the agreement. Instead, he merely 
states that his employer did not volunteer "that [he] was 
signing any rights away" or "that [he] had the right to 
have it reviewed with an attorney." Dkt. 25 at 2. Nor 
does Plaintiff contend that the agreement sets forth its 
terms in [*9]  such a way that an average person could 
not understand them. Although the arbitration 
agreement was included among other documents that 
needed to be signed that day, the agreement was in no 
way hidden in a "maze of fine print." Moreover, the 
agreement's terms are set out in a clear and 
understandable manner.

Plaintiff's argument of procedural unconscionability rests 
entirely on his assertion that he was "just told that all of 
these forms had to be signed on that day." Id. The fact 
that Defendant was given only one day to inspect the 
agreement is concerning. Nonetheless, under the 
entirety of the circumstances, the Court finds it is 
insufficient to support a finding that defendants exerted 
any "undue pressure" on Plaintiff. As stated above, 
Plaintiff had time to review the agreement's contents, 
and he initialed each page. Dkt. 17-1. Where Plaintiff 
ultimately signed the agreement, it states in bold and 
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capitalized font:

I ACKNOWLEDGE THAT I HAVE CAREFULLY 
READ THIS AGREEMENT . . . I FURTHER 
ACKNOWLEDGE THAT I HAVE BEEN GIVEN 
THE OPPORTUNITY TO DISCUSS THIS 
AGREEMENT WITH MY PRIVATE LEGAL 
COUNSEL AND HAVE AVAILED MYSELF OF 
THAT OPPORTUNITY TO THE EXTENT I WISH 
TO DO SO.

Id. at 4.

Under the totality [*10]  of these circumstances, the fact 
that Plaintiff had only a single day to accept or reject the 
offer is insufficient to establish unconscionability. 
Because Plaintiff does not otherwise suggest that he 
was deprived of a meaningful choice in accepting or 
rejecting the agreement, the Court finds that Plaintiff has 
failed to satisfy his burden in establishing that the 
agreement is unconscionable.

C. Waiver

Plaintiff also argues that Defendants have waived the 
arbitration agreement. "[A] party seeking to prove waiver 
of a right to arbitration must demonstrate: (1) knowledge 
of an existing right to compel arbitration; (2) acts 
inconsistent with that existing right; and (3) prejudice to 
the party opposing arbitration resulting from such 
inconsistent acts." Martin v. Yasuda, 829 F.3d 1118, 
1124 (9th Cir. 2016). "[A]ny party arguing waiver of 
arbitration bears a heavy burden of proof." Id. Indeed, 
"[a]ny doubts concerning the scope of arbitrable issues 
should be resolved in favor of arbitration, whether the 
problem at hand is the construction of the contract 
language itself or an allegation of waiver, delay, or a like 
defense to arbitrability." Cape Flattery Ltd. v. Titan Mar., 
LLC, 647 F.3d 914, 922-23 (9th Cir. 2011) (quotation 
omitted).

Plaintiff claims that Defendants have waived their right 
to arbitration by removing this case [*11]  to federal 
court, filing a responsive pleading, and conducting part 
of a deposition. Plaintiff cites no authority for the 
premise that removal or responsive pleading constitutes 
a waiver of the right to arbitration. To the contrary, there 
is substantial authority to suggest that the "exercise of 
[Defendants'] right to remove the state-court action to 
federal court and filing an answer with counterclaims 
(without litigating them) is not sufficiently inconsistent 
with their right to arbitrate." Madrigal v. New Cingular 
Wireless Servs., Inc., 09-CV-00033-OWW-SMS, 2009 

U.S. Dist. LEXIS 72416, 2009 WL 2513478, at *13 (E.D. 
Cal. Aug. 17, 2009) (collecting cases). See also Olson 
v. Harland Clarke Corp., C11-5585 BHS, 2012 U.S. 
Dist. LEXIS 69886, 2012 WL 1821390, at *2 (W.D. 
Wash. May 18, 2012). Additionally, while it appears that 
the parties have conducted a portion of a single 
deposition, this did not exceed the Defendants' 
contractual discovery rights set forth in the arbitration 
agreement. See Dkt. 17-1 at 2 ("Each party shall have 
the right to take the deposition of one individual and any 
expert witness designated by another party."). 
Accordingly, the Court finds that Plaintiff has failed to 
show that Defendants have acted so inconsistently with 
their right to arbitrate as to constitute a waiver of [*12]  
arbitrability.

An assessment of Plaintiff's waiver defense could stop 
here, but the Court finds it prudent to explain that 
Plaintiff has also failed to show prejudice. Plaintiff's 
argument on prejudice is based solely on Defendants' 
delay in seeking arbitration. However, Plaintiff "could 
have requested arbitration at the outset avoiding these 
detriments altogether." Olson, 2012 U.S. Dist. LEXIS 
69886, 2012 WL 1821390 at *2. See also Cox v. Ocean 
View Hotel Corp., 533 F.3d 1114, 1126 (9th Cir. 2008) 
("It is not self-evident . . . costs and delay should be 
attributed to [the Defendant] rather than to [the plaintiff] 
himself for not properly filing his claim with the AAA."). 
Moreover, it appears that—unlike the question of 
prejudice and expense arising from protracted 
litigation—such an argument of waiver by delay "is a 
matter presumptively for the arbitrator, not for the 
judge." Howsam v. Dean Witter Reynolds, Inc., 537 U.S. 
79, 85, 123 S. Ct. 588, 154 L. Ed. 2d 491 (2002). See 
also River House Dev. Inc. v. Integrus Architecture, 
P.S., 167 Wn. App. 221, 232, 272 P.3d 289 (2012) 
("Following the U.S. Supreme Court's decision in 
Howsam . . . courts have increasingly referred the issue 
of waiver by delay to the arbitrator."). Therefore, the 
Court finds that Plaintiff has not been prejudiced by the 
delay in compelling arbitration, nor have Defendants 
waived their right to arbitration.

D. Motion for Summary Judgment

The Court, having granted the motion to compel 
arbitration, need no longer address Defendants' [*13]  
motion for summary judgment. The motion is denied as 
moot.

III. ORDER
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Therefore, it is hereby ORDERED that the motion to 
compel arbitration (Dkt. 15) is GRANTED. The motion 
for summary judgment (Dkt. 34) is DENIED as moot. 
This case shall be stayed and administratively closed.

Dated this 21st day of December, 2016.

/s/ Benjamin H. Settle

BENJAMIN H. SETTLE

United States District Judge

End of Document
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ORDER GRANTING DEFENDANT'S MOTION TO 
COMPEL ARBITRATION AND STAY PROCEEDINGS

Defendant moves to compel arbitration and to stay 
proceedings for the reason that when Lorraine Olson 

was admitted to Defendant's senior living facility 
(Alterra), her son Larry Olson, on Lorraine Olson's 
behalf, signed a residency agreement that contained an 
arbitration clause that covers any and all claims or 
controversies arising out of or relating to the residency 
agreement or to Lorraine Olson's stay at Alterra. The 
Agreement provides that any such claim must be 
submitted to binding arbitration.

Plaintiff, nevertheless, filed this lawsuit alleging breach 
of contract, intentional infliction of emotional distress 
and violation of the Vulnerable Adult Statute. Plaintiff 
 [*2] opposes the motion to compel arbitration arguing 
that it is substantively unconscionable because it 
requires the resident to waive important statutory rights, 
it waives rights to attorney's fees, it limits liability on non-
economic damages, there are certain discovery 
limitations, is one-sided as to court access over certain 
disputes, and it requires the resident to pay half the 
arbitration costs. Plaintiff argues that the arbitration 
clause is procedurally unconscionable because there 
was lack of meaningful choice when the agreement was 
presented. Plaintiff argues that the arbitration clause 
should be voided in its entirety because the 
unconscionable provisions "taint" the entire agreement.

Having reviewed the parties' contentions and 
authorities, and the parties' submissions in support of 
their arguments -- including the Residency Agreement 
and the arbitrations provisions therein, the Court 
concludes that the arbitration provisions in the 
Agreement are enforceable for the following reasons.

First, the Agreement at issue contains a severability 
provision providing that should any parts of the 
Agreement be found to be invalid, the validity of the 
other parts of the Agreement will not  [*3] be affected. 
(Huber Decl. Ex. A. P. 21) Washington courts enforce 
such severability clauses. See, e.g., Adler v. Fred Lind 
Manor, 153 Wn.2d 331, 359, fn 14, 103 P.3d 773 
(2004).
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The Arbitration Agreement does not preclude, but 
expressly permits Plaintiff to pursue claims for "tort or 
breach of statutory duties." To the extent that the 
arbitration provision at V(A)(6)(i)(11), providing for a 
division of fees and costs, contradicts Section V(A)(1) 
allowing various claims for damages whether statutory, 
compensatory, or punitive to be submitted to binding 
arbitration conflicts, the effect of the may be stricken by 
the arbitrator.

Plaintiff's claim of procedural unconscionability in the 
circumstances surrounding the execution of the 
agreement lacks merit. In several places in the Alterra 
Residency Agreement, Larry Olson placed his initials 
over the statement: "Please initial as having read and 
understood the above provision." He placed his initials 
over a statement that he had "read and understood the 
provisions of section V., subsection A," the arbitration 
provision, and he did so as to subsection B, the 
limitation of liability provision and subsection C, the 
benefits of arbitration and limitation of  [*4] liability 
provisions. Something more is surely required for these 
provisions to be set aside, otherwise, the initials 
indicating that one has read and understood something 
become meaningless. Most courts have rejected 
arguments, such as Plaintiffs, that arbitration clauses 
are unconscionable adhesion contracts. See, Tjart v. 
Smith Barney, Inc., 107 Wn. App. 885, 898, 28 P.3d 823 
(2001). Moreover, the Court agrees that Section V(A)(1) 
or the Arbitration Agreement states: "[a]ny and all clause 
or controversies ? including disputes regarding 
interpretation of this Agreement … shall be submitted to 
binding arbitration." Thus, any factual issue that Plaintiff 
has regarding formation of the contract may be resolved 
by the arbitrator. Also, any evidence that the fee-splitting 
provision makes arbitration prohibitively expensive, or 
whether the exception for indigent residents applies, is a 
question for the arbitrator.

Regarding the limitation of liability provision, an 
additional indication on the form stated: "Read Carefully 
Before Signing." Defendant argues that RCW 
70.129.105 provides that no long-term care or nursing 
facility shall "require or request" residents to sign such 
waivers. Defendant points  [*5] out that Plaintiff states 
that there was no discussion about any limitation of 
liability provision. This is another question that Plaintiff 
may raise with the arbitrator. The question as to 
discovery procedures and any contradiction with RCW 
7.04A.170(2) and.040(2)(a) is also for the arbitrator.

Finding that the arbitration provisions do not shock the 
conscience and are not overly harsh, the arbitration 

provisions are enforceable, and the motion to compel 
arbitration must be granted.

ACCORDINGLY, IT IS ORDERED:

1. Defendant's Motion To Compel Arbitration and To 
Stay Proceedings [Dkt. # 6] is GRANTED, this cause of 
action is STAYED, and the parties are Ordered to 
resolve this matter in binding arbitration as required by 
the arbitration agreement.

2. The parties are ORDERED to advise the Court 
promptly upon resolution of this matter.

DATED this 23rd day of September, 2008.

/s/ Franklin D. Burgess

FRANKLIN D. BURGESS

UNITED STATES DISTRICT JUDGE

End of Document

2008 U.S. Dist. LEXIS 83582, *3
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INTERIM ORDER RE DEFENDANT'S MOTION TO 
COMPEL ARBITRATION

Re: Dkt. No. 14

After submitting an online job application, plaintiff 
Stephanie Prasad was hired in May 2016 by defendant 
Pinnacle Property Management Services, LLC 
(Pinnacle)1 as a property manager for the "Domus on 

1 Defendant says that it erroneously was sued as "Pinnacle 
Management Services Company, LLC." Further, Pinnacle says 
that it is not affiliated with any entity by that name, no such 
entity employed plaintiff, and, as far as it is aware, no such 

the Boulevard" apartment complex in Mountain View, 
California. Her employment was terminated just under a 
year later. Prasad says that she suffers from type I 
diabetes and generally was able to perform her work 
duties, but occasionally required certain 
accommodations, such as a modified work schedule. 
She claims that, due in part to lengthy work hours, she 
began experiencing health complications related to her 
diabetes. Plaintiff was placed on medical leave for two 
weeks in October 2016. Upon her return, Prasad says 
her position was filled by another [*2]  employee, and 
she was given a new position as a "Roving Manager." 
Plaintiff considered this reassignment a demotion 
because she says it was temporary in nature and she 
earned less money than she did as a property manager.

Claiming that Pinnacle misclassifies its property 
managers as exempt from overtime pay, Prasad filed 
this putative class, collective, and representative action, 
asserting wage-and-hour claims under the Fair Labor 
Standards Act, 29 U.S.C. §§ 201, et seq. and various 
provisions of the California Labor Code. She also 
asserts several individual state law claims for relief 
based on Pinnacle's alleged disability discrimination and 
intentional infliction of emotional distress.

Pinnacle now moves to compel arbitration pursuant to 
an Issue Resolution Agreement (IRA or Agreement) it 
claims Prasad assented to and signed when she applied 
for employment with the company. That IRA provides, in 
relevant part:

I agree that I will settle any and all previously 
unasserted claims, disputes or controversies arising 
out of or relating to my application or candidacy for 
employment, employment [sic], and/or cessation of 
employment with Pinnacle Property Management 
Services, LLC exclusively by final and binding 
arbitration [*3]  before a neutral Arbitrator. By way 

company exists. (Dkt. 14-1, Decl. of Erinn Cassidy ¶ 2; Dkt. 
14-2, Decl. of Douglas G.A. Johnston, ¶ 3).
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of example only, such claims include claims under 
federal, state and local statutory or common law, 
such as the Age Discrimination in Employment Act, 
Title VII of the Civil Rights Act of 1964, as 
amended, including the amendments of the Civil 
Rights Act of 1991, the Americans With Disabilities 
Act, state and federal anti-discrimination statutes, 
the law of contract, and law of tort.

(Dkt. 14-1, Decl. of Erinn Cassidy ("Cassidy Decl."), Ex. 
A at ECF p. 6). Further, the Agreement states that 
"[e]ach arbitration proceeding shall cover the claims of 
only one Employee. Unless the parties mutually agree, 
the parties agree that the arbitrator has no authority to 
adjudicate a 'class action.'" (Id. at ECF p. 15, Rule 
9.f.ii.). As such, Pinnacle contends that Prasad must 
arbitrate her individual claims and that the putative class 
claims must be dismissed without prejudice. Prasad 
opposes the motion, arguing that no arbitration 
agreement was ever formed. But even if there was a 
valid agreement to arbitrate, she contends that the 
Agreement is (1) unenforceable because it contains an 
unlawful concerted action waiver and (2) procedurally 
and substantively unconscionable for a number [*4]  of 
reasons. Upon consideration of the moving and 
responding papers, as well as the arguments of 
counsel, the court rules as follows.2

LEGAL STANDARD

The Federal Arbitration Act (FAA) governs the 
enforceability and scope of an arbitration agreement 
and provides that "[a] party to a valid arbitration 
agreement may 'petition any United States district court 
. . . for an order directing that such arbitration proceed in 
the manner provided for in such agreement.'" Lifescan, 
Inc. v. Premier Diabetic Servs., Inc., 363 F.3d 1010, 
1012 (9th Cir. 2004) (quoting 9 U.S.C. § 4). When ruling 
on such a petition, the court must determine (1) whether 
a valid arbitration agreement exists and, if so, (2) 
whether it encompasses the dispute at issue. Id.; see 
also Chiron Corp. v. Ortho Diagnostic Sys., Inc., 207 
F.3d 1126, 1130 (9th Cir. 2000). "If the answer is yes to 
both questions, the court must enforce the agreement." 
Lifescan, Inc., 363 F.3d at 1012; Chiron Corp., 207 F.3d 
at 1130. "[A]ny doubts concerning the scope of 
arbitrable issues should be resolved in favor of 

2 All parties have expressly consented that all proceedings in 
this matter may be heard and finally adjudicated by the 
undersigned. 28 U.S.C. § 636(c); Fed. R. Civ. P. 73.

arbitration." Moses H. Cone Mem'l Hosp. v. Mercury 
Constr. Corp., 460 U.S. 1, 24-25, 103 S. Ct. 927, 74 L. 
Ed. 2d 765 (1983).

"Arbitration is a matter of contract and the FAA requires 
courts to honor parties' expectations." AT&T Mobility 
LLC v. Concepcion, 563 U.S. 333, 351, 131 S. Ct. 1740, 
179 L. Ed. 2d 742 (2011). A court may compel the 
parties to arbitration only when they have agreed to 
arbitrate the dispute at issue. Granite Rock Co. v. Int'l 
Bhd. of Teamsters, 561 U.S. 287, 302-03, 130 S. Ct. 
2847, 177 L. Ed. 2d 567 (2010). Additionally, arbitration 
should be denied if the court finds "grounds as exist at 
law or in equity for the revocation of any contract," such 
as fraud, [*5]  duress, or unconscionability. 9 U.S.C. § 2; 
Rent-A-Center, West, Inc. v. Jackson, 561 U.S. 63, 130 
S.Ct. 2772, 2776, 177 L. Ed. 2d 403 (2010). In making 
this determination, courts generally apply ordinary state-
law principles that govern the formation of contracts. 
First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 
944, 115 S. Ct. 1920, 131 L. Ed. 2d 985 (1995).

DISCUSSION

At the threshold, Prasad contends that Pinnacle has not 
met its burden of proving the existence of a valid 
arbitration agreement because defendant has not 
demonstrated that she agreed to enter any agreements 
electronically or that she herself signed the IRA. 
Pinnacle maintains that only Prasad could have filled 
out the personal information in her online job application 
and that, based on its application procedures, it would 
be impossible for Prasad to have submitted an 
employment application without first agreeing to the 
IRA.

In California, "[t]he petitioner bears the burden of 
proving the existence of a valid arbitration agreement by 
a preponderance of the evidence, while a party 
opposing the petition bears the burden of proving by a 
preponderance of the evidence any fact necessary to its 
defense." Ruiz v. Moss Bros. Auto Group, Inc., 232 Cal. 
App. 4th 836, 842, 181 Cal. Rptr. 3d 781 (2014) 
(internal citation omitted). "The trial court sits as the trier 
of fact, weighing all the affidavits, declarations, and 
other documentary evidence, and any oral testimony the 
court may receive at its discretion, to reach a final [*6]  
determination." Id. (internal citation omitted).

Under California law, adopted as part of the Uniform 
Electronic Transactions Act (UETA), an electronic 
signature has the same legal effect as a handwritten 

2018 U.S. Dist. LEXIS 6232, *3
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signature. Ruiz, 232 Cal. App.4th at 843 (citing Cal. Civ. 
Code § 1633.7). "Still, any writing must be authenticated 
before the writing, or secondary evidence of its content, 
may be received in evidence." Id. "'Authentication of a 
writing means (a) the introduction of evidence sufficient 
to sustain a finding that it is the writing that the 
proponent of the evidence claims it is or (b) the 
establishment of such facts by any other means 
provided by law.'" Id. at 843 (quoting Cal. Evid. Code § 
1400). "An electronic record or electronic signature is 
attributable to a person if it was the act of the person." 
Cal. Civ. Code § 1633.9(a). "The act of the person may 
be shown in any manner, including a showing of the 
efficacy of any security procedure applied to determine 
the person to which the electronic record or electronic 
signature was attributable." Id.

The California UETA "applies only to a transaction 
between parties each of which has agreed to conduct 
the transaction by electronic means." Cal. Civ. Code § 
1633.5(b). "Whether the parties agree to conduct a 
transaction by electronic means is determined from the 
context [*7]  and surrounding circumstances, including 
the parties' conduct." Id.; J.B.B. Investment Partners, 
Ltd. v. Fair, 232 Cal. App.4th 974, 990-91, 182 Cal. 
Rptr. 3d 154 (2014).

Pinnacle argues that under Condee v. Longwood Mgmt. 
Corp., 88 Cal. App.4th 215, 105 Cal. Rptr. 2d 597 
(2001), it need not authenticate Prasad's electronic 
signature as part of its burden of proof. "Properly 
understood, Condee holds that a petitioner is not 
required to authenticate an opposing party's signature 
on an arbitration agreement as a preliminary matter in 
moving for arbitration or in the event the authenticity of 
the signature is not challenged." Ruiz, 232 Cal. App.4th 
at 846. But where, as here, the employee contests the 
validity of the electronic signature, the employer has the 
burden of proving by a preponderance of the evidence 
that the signature is authentic. Id.; see also Nanavati v. 
Adecco USA, Inc., 99 F. Supp. 3d 1072, 1076 n.3 (N.D. 
Cal. 2015) (same).

In this case, Pinnacle submitted a copy of the purported 
Agreement through the initial declaration of its Vice 
President of Human Resources, Erinn Cassidy, who 
avers that the document is contained in Prasad's 
personnel file as maintained in the ordinary course of 
Pinnacle's business. (Cassidy Decl. ¶¶ 5-6). The 
Agreement is dated "05/03/2016" and contains a 
signature line with the typed name "Stephanie K 
Prasad," as well as the last four digits of Prasad's Social 
Security Number. (Id., Ex. A). Although a box next to the 

signature [*8]  line labeled "AGREED" is not checked, 
Cassidy states that Pinnacle does not require applicants 
to check that box and deems a typed signature sufficient 
for applicants to agree to the IRA and to proceed with 
the application process. (Id. ¶ 8). Thus, according to 
defendant, the fact that an individual is hired by the 
company signifies that they have agreed to the IRA. 
(Id.). Pinnacle acknowledges that the Agreement is not 
signed by the company. But, says Cassidy, the IRA is 
offered by Pinnacle as a condition of employment; so, 
by drafting the agreement as a pre-hire document using 
Pinnacle's name and letterhead, Pinnacle says it intends 
to be bound by the IRA. (Id. ¶ 9).

Plaintiff, on the other hand, avers that she "do[es] not 
have a specific recollection of reviewing the 
[Agreement]" and says that she "did not type [her] 
name, the date, or the last four digits of [her] social 
security on the [Agreement]." (Dkt. 15-1, Declaration of 
Stephanie Prasad (Prasad Decl.) ¶¶ 7-8). She also 
"do[es] not recall authorizing anyone to do so on [her] 
behalf." (Id. ¶ 8). Further, Prasad attests that, to her 
knowledge, she was not required to review the IRA or to 
assent to its terms prior to or in conjunction with [*9]  
her employment application. (Id. ¶ 7). Plaintiff also 
claims that, in applying for a job with Pinnacle, she 
never agreed to enter any agreements electronically. 
(Id. ¶ 9). Indeed, she says that she did not know that the 
Agreement existed, until she received a copy of it with 
her personnel file shortly before filing this suit. (Id. ¶ 10). 
As such, Prasad maintains that Cassidy's declaration is 
insufficient to establish that she actually signed the IRA.

In a supplemental declaration, Cassidy supplies 
additional details about the electronic application 
process. Specifically, she states that Pinnacle posts 
open employment positions on various locations online, 
including its own website and others such as 
Indeed.com and CareerBuilder.com. (Dkt. 16-1, Cassidy 
Reply Decl. ¶ 3). To apply for employment, an applicant 
clicks on an "Apply Now" button on these websites and 
is then taken to a website hosted by PeopleAnswers, a 
third party vendor. (Id.). Cassidy says that applications 
are only available through the PeopleAnswers site, 
which in turn, is only accessible through the online job 
posting. (Id.). Further, Cassidy currently (and at the time 
Prasad applied), PeopleAnswers manages 
defendant's [*10]  online application system; posts 
application material created by and received from 
Pinnacle; and maintains active applications for 
employment. (Id. ¶ 4). At the time Prasad applied, for 
every single job application, Cassidy says that the initial 
documents presented on the PeopleAnswers system 
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were the Issue Resolution Program and the IRA. (Id. ¶ 
5).

According to Cassidy, an applicant cannot access the 
job application form unless she first consents to the IRA; 
and, it is only after consenting to the IRA that the 
applicant can proceed to fill in her personal information 
on the online application form. (Id.). Once the 
application is filled in, Cassidy says it is submitted to the 
PeopleAnswers online platform, and PeopleAnswers 
notifies Pinnacle that an applicant submitted an 
application, complete with the IRA. (Id. ¶ 7). Additionally, 
Cassidy says that the PeopleAnswers system "locked" 
application materials, such that Pinnacle representatives 
could view content entered by the applicant, but no one 
from Pinnacle or PeopleAnswers could make any 
changes to it. (Id.). Pinnacle also submits a copy of 
Prasad's employment application and points out that it 
was signed and dated the same day as [*11]  the IRA. 
(Id., Ex. A). Simply put, Pinnacle says that the fact that 
Prasad was able to submit an application at all, and that 
Pinnacle processed her application and hired her, is 
proof that she assented to the IRA.

Authenticating a signature under the UETA depends on 
the particular facts presented in any given case. There 
is no bright line rule as to what constitutes sufficient 
evidence, but cases cited by the parties provide some 
guidance. Summary assertions without foundation are 
clearly insufficient; and, the mere fact that an agreement 
bears an electronic signature with a date and time 
stamp, by itself, is not enough. See Ruiz, 232 Cal. 
App.4th at 843-44. In concluding that the defendant's 
evidence was insufficient, the Ruiz court remarked that 
something more was needed, e.g., that the signature 
could only have been placed on the document by 
someone using the plaintiff's unique username and 
password; the date and time printed next to the 
signature indicated when the signature was made; and 
all employees were required to use their unique user 
name and password to log on to the defendant's human 
resources system to electronically sign documents. Id. 
Cf. Espejo v. Southern California Permanente Med. 
Group, 246 Cal. App.4th 1047, 1053-54, 201 Cal. Rptr. 
3d 318 (2016) (concluding that declarations established 
the existence of [*12]  an agreement to arbitrate where 
the declarant explained the electronic review and 
signature process, including the use of a unique user 
name and password, as well as what the plaintiff would 
have been required to do as he moved through various 
screens and prompts).

In this case, there is no evidence that plaintiff was 

required to use a unique user name or password. But 
that, by itself, is not dispositive. Defendant presents an 
IRA bearing plaintiff's typed name, the last four digits of 
her Social Security number, and the same date as her 
employment application form (which application form 
Prasad indisputably signed). Moreover, Pinnacle 
contends that Prasad's application papers contain 
information that only she would know---an assertion that 
Prasad does not deny. Plus, says Pinnacle, plaintiff 
merely disclaims a "specific" memory of reviewing the 
IRA---suggesting that she may have a general 
recollection of doing so.

Perhaps the strongest evidence in plaintiff's favor is the 
unchecked AGREED box. While that unchecked box is 
not a problem from Pinnacle's perspective, it cuts 
against defendant with respect to Prasad's assent. 
Prasad also denies typing her name, date, or the last 
four digits [*13]  of her Social Security number on the 
IRA and does not recall allowing anyone else to do so 
on her behalf. She does not recall reviewing or agreeing 
to the IRA, or even being required to do so prior to or in 
conjunction with her job application. But, Pinnacle 
argues that, notwithstanding what Prasad may or may 
not recall, she must have agreed to the IRA because 
her electronic consent to the arbitration agreement 
necessarily was a condition precedent to filling out an 
online application. Prasad argues that Cassidy's 
declaration is simply a second-hand account of how that 
process works. However, "the burden of authenticating 
an electronic signature is not great," Ruiz, 232 Cal. 
App.4th at 844, and courts have found declarations from 
human resources employees sufficient to authenticate 
electronic signatures. Tagliabue v. J.C. Penney Corp., 
No. 1:15-cv-01443-SAB, 2015 U.S. Dist. LEXIS 167739, 
2015 WL 8780577 at *2 (E.D. Cal., Dec. 15, 2015) 
(citing cases). Accordingly, the court accepts Cassidy's 
explanation and, on balance, concludes that Pinnacle 
has submitted sufficient evidence to authenticate the 
signature on the IRA and that there exists a valid 
agreement to arbitrate.

Even so, Prasad contends that the IRA is unenforceable 
because it contains a concerted action waiver and is, in 
any event, procedurally [*14]  and substantively 
unconscionable for various reasons. Because the 
court's ruling on these contentions may be affected by 
the Supreme Court's review of the Ninth Circuit's 
decision in Morris v. Ernst & Young, 834 F.3d 975 (9th 
Cir. 2016), the court defers ruling on those issues and 
grants Pinnacle's request to stay this action pending the 
Supreme Court's decision.
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SO ORDERED.

Dated: January 12, 2018

/s/ Howard R. Lloyd

HOWARD R. LLOYD

United States Magistrate Judge

End of Document
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