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Footnotes
1 This interpretation of the term “the person aggrieved” has been adopted by other courts that have addressed this issue.

See, e.g., E.E.O.C. v. Univ. of Phoenix, Inc., No. CV–06–2303–PHX–MHM, 2008 WL 1971396, at *3 (D.Ariz. May 2,
2008) (ruling that “[b]ecause none of these individuals brought religious discrimination claims with the EEOC, the Court
cannot conclude that they are aggrieved persons within the meaning of the statute.”); E.E.O.C. v. GMRI, Inc., 221 F.R.D.
562, 563 n. 4 (D.Kan.2004) (“Under the provisions of 42 U.S.C. § 2000e–5(f)(1), ‘an aggrieved person is defined as a
person who has filed a charge with the EEOC.’ ” (quoting E.E.O.C. v. Rappaport, Hertz, Cherson & Rosenthal, P.C.,
273 F.Supp.2d 260, 263 (E.D.N.Y.2003))). Other courts incorporate the single filing rule into the statute's definition of
an “aggrieved person.” See, e.g., E.E.O.C. v. Outback Steak House of Fla., Inc., 245 F.R.D. 657, 660 (D.Colo.2007)
(“[A] plaintiff who failed to file a charge of discrimination with the EEOC, but who asserts she was subject to similar
discrimination by the same actors during the same time frame as the charging parties, is an ‘aggrieved person’ within
the meaning of [Section 2000e–5(f)(1) ].”).
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Footnotes
* The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions for the

convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 50
L.Ed. 499.

1 Other provisions of the NLGA further rein in federal-court authority to disturb employees' concerted activities. See, e.g.,
29 U.S.C. § 104(d) (federal courts lack jurisdiction to enjoin a person from “aiding any person participating or interested
in any labor dispute who is being proceeded against in, or [who] is prosecuting, any action or suit in any court of the
United States or of any State”).

2 The Court's opinion opens with the question: “Should employees and employers be allowed to agree that any disputes
between them will be resolved through one-on-one arbitration?” Ante, at 1619. Were the “agreements” genuinely bilateral?
Petitioner Epic Systems Corporation e-mailed its employees an arbitration agreement requiring resolution of wage and
hours claims by individual arbitration. The agreement provided that if the employees “continue[d] to work at Epic,” they
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would “be deemed to have accepted th[e] Agreement.” App. to Pet. for Cert. in No. 16–285, p. 30a. Ernst & Young similarly
e-mailed its employees an arbitration agreement, which stated that the employees' continued employment would indicate
their assent to the agreement's terms. See App. in No. 16–300, p. 37. Epic's and Ernst & Young's employees thus faced
a Hobson's choice: accept arbitration on their employer's terms or give up their jobs.

3 The FLSA establishes an opt-in collective-litigation procedure for employees seeking to recover unpaid wages and
overtime pay. See 29 U.S.C. § 216(b). In particular, it authorizes “one or more employees” to maintain an action “in
behalf of himself or themselves and other employees similarly situated.” Ibid. “Similarly situated” employees may become
parties to an FLSA collective action (and may share in the recovery) only if they file written notices of consent to be
joined as parties. Ibid. The Federal Rules of Civil Procedure provide two collective-litigation procedures relevant here.
First, Rule 20(a) permits individuals to join as plaintiffs in a single action if they assert claims arising out of the same
transaction or occurrence and their claims involve common questions of law or fact. Second, Rule 23 establishes an opt-
out class-action procedure, pursuant to which “[o]ne or more members of a class” may bring an action on behalf of the
entire class if specified prerequisites are met.

4 Notably, one employer specified that if the provisions confining employees to individual proceedings are “unenforceable,”
“any claim brought on a class, collective, or representative action basis must be filed in ... court.” App. to Pet. for Cert.
in No. 16–285, at 35a.

5 The Court cites, as purported evidence of contrary agency precedent, a 2010 “Guideline Memorandum” that the NLRB's
then-General Counsel issued to his staff. See ante, at 1620 - 1621, 1629, 1630 - 1631. The General Counsel appeared to
conclude that employees have a § 7 right to file collective suits, but that employers can nonetheless require employees to
sign arbitration agreements waiving the right to maintain such suits. See Memorandum GC 10–06, p. 7 (June 16, 2010).
The memorandum sought to address what the General Counsel viewed as tension between longstanding precedent
recognizing a § 7 right to pursue collective employment litigation and more recent court decisions broadly construing the
FAA. The memorandum did not bind the Board, and the Board never adopted the memorandum's position as its own.
See D.R. Horton, 357 N.L.R.B. 2277, 2282 (2012), enf. denied in relevant part, 737 F.3d 344 (C.A.5 2013); Tr. of Oral
Arg. 41. Indeed, shortly after the General Counsel issued the memorandum, the Board rejected its analysis, finding that
it conflicted with Board precedent, rested on erroneous factual premises, “defie[d] logic,” and was internally incoherent.
D.R. Horton, 357 N.L.R.B., at 2282–2283.

6 In 2012, the Board held that employer-imposed contracts barring group litigation in any forum—arbitral or judicial—
are unlawful. D.R. Horton, 357 N.L.R.B. 2277. In so ruling, the Board simply applied its precedents recognizing that
(1) employees have a § 7 right to engage in collective employment litigation and (2) employers cannot lawfully require
employees to sign away their § 7 rights. See id., at 2278, 2280. It broke no new ground. But cf. ante, at 1619 - 1620, 1629.

7 The Court additionally suggests that something must be amiss because the employees turn to the NLRA, rather than the
FLSA, to resist enforcement of the collective-litigation waivers. See ante, at 1626 - 1627. But the employees' reliance on
the NLRA is hardly a reason to “raise a judicial eyebrow.” Ante, at 1626 - 1627. The NLRA's guiding purpose is to protect
employees' rights to work together when addressing shared workplace grievances of whatever kind.

8 See, e.g., Bethany Medical Center, 328 N.L.R.B. 1094, 1105–1106 (1999) (holding employer violated § 8(a)(1) by
conditioning employees' rehiring on the surrender of their right to engage in future walkouts); Mandel Security Bureau
Inc., 202 N.L.R.B. 117, 119, 122 (1973) (holding employer violated § 8(a)(1) by conditioning employee's reinstatement to
former position on agreement that employee would refrain from filing charges with the Board and from circulating work-
related petitions, and, instead, would “mind his own business”).

9 I would similarly hold that the NLGA renders the collective-litigation waivers unenforceable. That Act declares it the public
policy of the United States that workers “shall be free from the interference, restraint, or coercion of employers” when
they engage in “concerted activities” for their “mutual aid or protection.” 29 U.S.C. § 102; see supra, at 1621. Section 3
provides that federal courts shall not enforce any “promise in conflict with the [Act's] policy.” § 103. Because employer-
extracted collective-litigation waivers interfere with employees' ability to engage in “concerted activities” for their “mutual
aid or protection,” see supra, at 1622 - 1625, the arm-twisted waivers collide with the NLGA's stated policy; thus, no
federal court should enforce them. See Finkin, The Meaning and Contemporary Vitality of the Norris–LaGuardia Act, 93
Neb. L. Rev. 6 (2014).
Boys Markets, Inc. v. Retail Clerks, 398 U.S. 235, 90 S.Ct. 1583, 26 L.Ed.2d 199 (1970), provides no support for the
Court's contrary conclusion. See ante, at 1627. In Boys Markets, an employer and a union had entered into a collective-
bargaining agreement, which provided that labor disputes would be resolved through arbitration and that the union would
not engage in strikes, pickets, or boycotts during the life of the agreement. 398 U.S., at 238–239, 90 S.Ct. 1583. When a
dispute later arose, the union bypassed arbitration and called a strike. Id., at 239, 90 S.Ct. 1583. The question presented:
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Whether a federal district court could enjoin the strike and order the parties to arbitrate their dispute. The case required
the Court to reconcile the NLGA's limitations on federal courts' authority to enjoin employees' concerted activities, see
29 U.S.C. § 104, with § 301(a) of the Labor Management Relations Act, 1947, which grants federal courts the power to
enforce collective-bargaining agreements, see 29 U.S.C. § 185(a). The Court concluded that permitting district courts
to enforce no-strike and arbitration provisions in collective-bargaining agreements would encourage employers to enter
into such agreements, thereby furthering federal labor policy. 398 U.S., at 252–253, 90 S.Ct. 1583. That case has little
relevance here. It did not consider the enforceability of arbitration provisions that require employees to arbitrate disputes
only one-by-one. Nor did it consider the enforceability of arbitration provisions that an employer has unilaterally imposed
on employees, as opposed to provisions negotiated through collective-bargaining processes in which employees can
leverage their collective strength.

10 American Bar Association member Julius H. Cohen, credited with drafting the legislation, wrote shortly after the FAA's
passage that the law was designed to provide a means of dispute resolution “particularly adapted to the settlement of
commercial disputes.” Cohen & Dayton, The New Federal Arbitration Law, 12 Va. L. Rev. 265, 279 (1926). Arbitration,
he and a colleague explained, is “peculiarly suited to the disposition of the ordinary disputes between merchants as to
questions of fact—quantity, quality, time of delivery, compliance with terms of payment, excuses for non-performance,
and the like.” Id., at 281. “It has a place also,” they noted, “in the determination of the simpler questions of law” that “arise
out of th[e] daily relations between merchants, [for example,] the passage of title, [and] the existence of warranties.” Ibid.

11 For fuller discussion of Congress' intent to exclude employment contracts from the FAA's scope, see Circuit City Stores,
Inc. v. Adams, 532 U.S. 105, 124–129, 121 S.Ct. 1302, 149 L.Ed.2d 234 (2001) (Stevens, J., dissenting).

12 In Green Tree Financial Corp. v. Bazzle, 539 U.S. 444, 123 S.Ct. 2402, 156 L.Ed.2d 414 (2003), a plurality suggested
arbitration might proceed on a class basis where not expressly precluded by an agreement. After Bazzle, companies
increasingly placed explicit collective-litigation waivers in consumer and employee arbitration agreements. See Gilles,
Opting Out of Liability: The Forthcoming, Near–Total Demise of the Modern Class Action, 104 Mich. L. Rev. 373,
409–410 (2005). In AT & T Mobility LLC v. Concepcion, 563 U.S. 333, 131 S.Ct. 1740, 179 L.Ed.2d 742 (2011), and
American Express Co. v. Italian Colors Restaurant, 570 U.S. 228, 133 S.Ct. 2304, 186 L.Ed.2d 417 (2013), the Court
held enforceable class-action waivers in the arbitration agreements at issue in those cases. No surprise, the number of
companies incorporating express class-action waivers in consumer and employee arbitration agreements spiked. See
2017 Carlton Fields Class Action Survey: Best Practices in Reducing Cost and Managing Risk in Class Action Litigation
29 (2017), available at https://www.classactionsurvey.com/pdf/2017-class-action-survey.pdf (reporting that 16.1% of
surveyed companies' arbitration agreements expressly precluded class actions in 2012, but 30.2% did so in 2016).

13 Enacted, as was the NLRA, after passage of the FAA, the NLGA also qualifies as a statute more specific than the FAA.
Indeed, the NLGA expressly addresses the enforceability of contract provisions that interfere with employees' ability to
engage in concerted activities. See supra, at 1642, n. 9. Moreover, the NLGA contains an express repeal provision, which
provides that “[a]ll acts and parts of acts in conflict with [the Act's] provisions ... are repealed.” 29 U.S.C. § 115.

14 See 116 Stat. 1836 (2002); 120 Stat. 2267 (2006); 124 Stat. 1746 (2010); 124 Stat. 2035 (2010).
15 Based on a 2015 study, the Bureau of Consumer Financial Protection found that “pre-dispute arbitration agreements are

being widely used to prevent consumers from seeking relief from legal violations on a class basis, and that consumers
rarely file individual lawsuits or arbitration cases to obtain such relief.” 82 Fed.Reg. 33210 (2017).

16 The Court observes that class actions can be abused, see ante, at 1631 - 1632, but under its interpretation, even two
employees would be stopped from proceeding together.
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1 Defendant says that it erroneously was sued as “Pinnacle Management Services Company, LLC.” Further, Pinnacle says
that it is not affiliated with any entity by that name, no such entity employed plaintiff, and, as far as it is aware, no such
company exists. (Dkt. 14-1, Decl. of Erinn Cassidy ¶ 2; Dkt. 14-2, Decl. of Douglas G.A. Johnston, ¶ 3).

2 All parties have expressly consented that all proceedings in this matter may be heard and finally adjudicated by the
undersigned. 28 U.S.C. § 636(c); Fed. R. Civ. P. 73.
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