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ASSIGNMENTS OF ERROR ON REPLY

1. The Court’s focus on retribution for the victimsetting a
minimum sentence of 46 years re-imposed the funatio
equivalent of a life sentence and failed to provadeeaningful
opportunity to obtain release based on demonstratgdrity
and rehabilitation...................uueee e,

II. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR

1. While the superior court clearly understood whatvés
required to consider, its findings demonstrate thédiled
to meaningfully consider the evidence within thepar
context of the diminished culpability of youth asjuired
by theMiller-fix statute. Accordingly, the superior court
failed to comply with the requirements of thikller-fix
statute in setting Haag’s minimum term.. (Assignimeh
Error NO. 1).eevveeiiiiiiieieeeeeee,

[I. STATEMENT OF THE CASE

Appellants Assignments of Error are listed in desbpages i to ii
of Appellant’s Opening brief and are incorporatgddference. This
reply focuses on recently decided cases that ssiisathe Court in
determining whether Mr. Haag received a constitgily permissible
sentence.

Appellants Statement of Facts from his openingfBxigoages 2 to
15 is incorporated by reference.

V. REPLY ARGUMENT

Issue No 1 -While the superior court clearly understood what
it was required to consider, its findings demonstrge that it failed to
meaningfully consider the evidence within the propecontext of the
diminished culpability of youth as required by theMiller-fix statute.



Accordingly, the superior court failed to comply wih the
requirements of theMiller-fix statute in setting Haag’'s minimum
term.

“Children are different” has been the theme of the recent string of
Supreme Court decisions on juvefig&ntencing cases. Miller v.
Alabama 567 U.S. 460, 471, 132 S. Ct.2455, 183 L. Ed Zd(2012). A
court conducting a Miller resentencing abusesigsrdtion when it “acts
without consideration of and in disregard of thetgaor relies on
speculation and conjecture in disregard of theenwd. See Dyer, 164

Wn.2d at 286 (quoting In re Pers. Restraint of D$&7 Wn.2d 358, 363,

139 P.3d 320 (2006)) (explaining when the Indeteatda Sentence
Review Board abuses its discretion in setting mimmterms). During

a Miller resentencing hearing, the court must $fdkplore the impact of
the defendant's juvenility on the sentence rendeRa&imos, 187 Wn.2d at

443 (quoting Aiken v. Byars, 410 S.C. 534, 543, 8d5.2d 572 (2014)).

The Miller Court required that sentencing courtasider the
“mitigating qualities of youth,” including an offeler’'s youth and
attendant characteristics, before imposing a pdatigenalty. 567 U.S. at
476, 132 S.Ct. 2455. These attendant circumstancksle: chronological

age, immaturity, failure to appreciate risks andsamuences, the

1132 S. Ct. 2455, 2470 (2012).

2 Note: By “juveniles,” | refer to persons underyiars old.



circumstances of the homicide offense, and theilpitiss of
rehabilitation. Delbosque, 430 P. d at 1156. Bas$88 Wn. App.714,
725, 394 P.3d 430. (2017).

Before_Miller, Washington law imposed a mandatagtence of
life without the possibility of release or parote fin offender convicted of
aggravated first degree murder, regardless of ffieader’'s age. Bassett,
198 Wn. App. at 726, 394 P.3d 430. In respondditker, our legislature
enacted thiller-fix statute, which provides:

(3)(a)(i) Any person convicted of the crime of aaated
first degree murder for an offense committed piaothe
person’s sixteenth birthday shall be sentenced to a
maximum term of life imprisonment and a minimunmter
of total confinement of twenty-five years.

(i) Any person convicted of the crime of aggravhtest
degree murder for an offense committed when thgopeis
at least sixteen years old but less than eightearsyold
shall be sentenced to a maximum term of life inggmeent
and a minimum term of total confinement of no #emn
twenty-five years. A minimum term of life may be
imposed, in which case the person will be ineligitar
parole or early release.

(b) In setting a minimum term, the court must take
account mitigating factors that account for theidished
culpability of youth as provided iMiller] including, but
not limited to, the age of the individual, the yiost

3 Our Supreme Court recently held that this subseaf RCW 10.95.030 is
unconstitutional under the Washington Constitubecause sentencing juvenile
offenders to life without parole or early releasastitutes cruel punishmer®ate v.
Bassett, 192 Wash.2d 67, 428 P.3d 343 (2018).



childhood and life experience, the degree of resiaity
the youth was capable of exercising, and the ysuth’
chances of becoming rehabilitated.

RCW 10.95.030. See State v. Bassett, 192 Wn.2dZ7P.3d 343 (2018)

(held RCW 10.95.030(3)(a)(ii) imposition of a Identence is
unconstitutional.)

Our legislature also enacted RCW 10.95.035(1), vktates: A
person, who was sentenced prior to June 1, 20fita.term of life
without the possibility of parole for an offensammitted prior to their
eighteenth birthday, shall be returned to the swig court or the
sentencing court’s successor for sentencing camgistith [theMiller-fix

statute]. State v. Delbosque, 430 P.3d 1153, 11%8A%&sh. Ct. App.

2018),

In a recent decision from Division Two of this cgun 1994, a
jury found Cristian Delbosque guilty of aggravatest degree murder
committed when he was 17 years old. The superiort cmposed a life
sentence without the possibility of parole. In 20d6der RCW 10.95.030
(theMiller-fix statute) and RCW 10.95.035, the superior cbettl an
evidentiary hearing and entered an order imposimgnamum term of 48

years with a maximum term of life imprisonment.t8ta Delbosque, 430

P.3d 1153, 1155-56 (Wash. Ct. App. 2018), as ctede®ec. 11, 2018).

Delbosque challenged his judgment and sentenceingrthat the superior



court’s findings of fact were unsupported by substh evidence and that
the superior court failed to adequately considerdiminished culpability
of youth as required by thdiller-fix statute when setting the minimum
term. This division of the Court of Appeals agreed held that the
superior court’s findings regarding Delbosque hg\an attitude towards
others reflective of the underlying crime, and @llibsque’s permanent
incorrigibility and irretrievable depravity were t®upported by
substantial evidence. The reviewing court furtheldhhat the superior
court failed to comply with th#liller-fix statute when setting Delbosque’s
minimum term of 48 years. Consequently, the revigwdourt granted
Delbosque’s Personal Restraint Petition (PRP),reexethe judgment and

sentence, and remanded for resentencing. St&tellbosque, 430 P.3d

1153, 1155-56 (Wash. Ct. App. 2018), as correddedt.(11, 2018).

While the superior court clearly understood whatas required to
consider, its findings demonstrate that it failearteaningfully consider
the evidence within the proper context of the dishied culpability of
youth as required by thdiller-fix statute. Accordingly, the superior court
failed to comply with the requirements of ikl ler-fix statute in
setting Delbosque’s minimum term.

The Haag court did not enter findings of fact ondasions of law

after the resentencing hearing, however, similavhat occurred in



Delbosque, the Haag superior court made oral stattsm
regarding Haag’'s age, childhood and life experiedegree of
responsibility, and chances of becoming rehabédaSimilar to the
Delbosque court’s findings, the court’s statemeeagarding Mr. Haag’s
childhood, age and life experience were not suppldrly substantial
evidence. The Haag superior court, likewise did oohsider the
designated factors “that account for the diminisbelgability of youth,”
as required by thkliller-fix statute. RCW 10.95.030(3)(b).

Miller held that children are constitutionally differérdm adults
for purposes of sentencing, explaining that becanamniles have

diminished culpability and greater prospects fdoma, “ ‘they are less
deserving of the most severe punishments.” ” 5&. dt 471, 132 S.Ct.
2455 Quoting Grahamv. Florida, 560 U.S. 48, 68, 130 S.Ct. 2011, 176
L.Ed.2d 825 (2010) ). In making this determinatitie Court relied on
three gaps between children and adults: childreplay a lack of maturity
and an underdeveloped sense of responsibility, dneynore vulnerable to
outside pressures and negative influences, andtthés are less likely to
be evidence of irretrievable depraviMiller, 567 U.S. at 471, 132 S.Ct.
2455,

Miller also determined that the distinctive attributegafth

diminish the penological justifications for impogithe harshest sentences



on juvenile offenders, even when they commit téerdyimes. 567 U.S. at
472, 132 S.Ct. 2455. Because the heart of thdutton rationale relates
to an offender’s blameworthiness, the case foilnation is not as strong
with a minor as with an adulMiller, 567 U.S. at 472, 132 S.Ct. 2455. Nor
can deterrence do the work in this context, bectheseame
characteristics that render juveniles less culptida adults—their
immaturity, recklessness, and impetuosity—make tlems likely to
consider potential punishmemMiller, 567 U.S. at 472, 132 S.Ct. 2455.
Similarly, deciding that a juvenile offender foreweill be a danger to
society would require making a judgment that thesqule is incorrigible,
but incorrigibility is inconsistent with youtiMiller, 567 U.S. at 472-73,
132 S.Ct. 2455. For the same reason, rehabilitaaomot justify a
sentence of life without parole because it forswedtogether the
rehabilitative ideal and reflects an irrevocablggment about a juvenile
offender’s value and place in society, at odds witthild’s capacity for
changeMiller, 567 U.S. at 473, 132 S.Ct. 2455.

At Timothy Haag'sMiller hearing, two experts spoke at length
about the trauma and deep emotional issues thetged the murder and
were unequivocal about his readiness to returhdémutside world. RPII
6-91; CP 61-95. Testimony from people who knew himrison

expanded on this and showed the court the effertsdnt to be a better



person and help others. RPII 96. Even the judgeeabthat Haag “has
reached a significant level of rehabilitation” dinads exhibited a stellar
track record in prison and has been assessedasrak for violently re-
offending.” RP1 27. The court, even while discangtthe uncontroverted
expert testimony, found that Mr. Haag was “nottiievably depraved nor
irreparably corrupt.” RPI 25. In contrast, the g@outor focused
exclusively on the original crime instead of théuat reasons for the re-
sentencing: the possibility of rehabilitation ahé tliminished culpability
because of youth and the application ofMhider factors to a
resentencing decision. The State did not introdumecontravening
witnesses or evidence. In their closing arguméet prosecutor focused
on the horrific nature of the crime and at no paiddressed the claim of
whether Haag was rehabilitated or not. RP1 at 2L.342 asked the court
to “hold him accountable for the murder” despiteabléaving served the
entirety of his adult life in prison. Id. at 113ekhcorrectly stated that the
“the sentencing is about justice for an innocetielgirl.” Id. at 114.
Finally, he questioned the ability of the two psyidyists to give opinions
on Haag without interviewing more people and to enstatements about
Haag at 17 despite presenting no evidence to stugipsargument. Id. at

116-17.



Near the end of the hearing, Judge Evans remakiaddhe
sentencing decision was “more than mere mortalsaadle.” RP2 175.
The Judge opened his remarks at the sentencinmnyder expressing his
“deepest sympathies” to the Dillard family “who leasuffered
indescribable pain and utter heartbreak.” RPI, pIb6his decision, he
expressed concern that “I've seen no report thiatiiee Mr. Haag has
engaged in any mental health counseling or any ¢§jgeunseling that
has allowed him to address the underlying issuatsiéd to the strangling
of Miss Rachel. A prisoner can be a model prisdoetwenty-plus years
but still have untreated, underlying issues.” RRPp He went on to state
that “One aspect of the HCR-20 that caused me smmeern is that the
relationship stability prong of the assessmentciiidrms nearly one-
third of the assessment questions, was not admiagbecause Mr. Haag
did not have a measurable relationship as a yaudldalt.” Id. at 23.
According to Dr. Roesch, who administered the H@RtBe relationship
stability factor is only one of ten factors of tHestorical prong of the
assessment which is itself only one-third of thererassessment. CP at
92. Its omission did not affect Dr. Roesch’s coefide in the assessment.
Id. at 93-94. Dr. Roesch had also earlier statatitfaag “does not have
any mental health issues or anger problems thaldymace him at risk

for future offending.” Id. at 94. This conclusioragvmirrored by Dr.



Beyer. Id. at 62. Haag has also participated iredstfess management
courses in prison. Id. at 89.

While arguing against the conclusions of both expe
psychologists that Haag had likely not plannedtbetcrime in advance,
Judge Evans explicitly pointed to the victim impsigttement of the
victim’s brother, Alex Anderson. He wrote “Mr. Aleknderson indicated
that Mr. Haag was fascinated with death and atighimacabre. Mr. Alex
reported that Mr. Haag enjoyed watching a showtledtFaces of Death
that shows video footage of people being killedwferings some type of
trauma that ends their life.” RP1 at 24. Thesegali®ns were never
substantiated or presented in any other context.

Further, despite the uncontested and unquesti@pets of actual
trauma when he was a child, Judge Evans generidedigribed Haag's
young life as a “mixed bag of positive and chalieggcircumstances, not
unlike others” and made a point of rhetoricallyrmgHaag. CP 62, RP1 20
He twice called Haag a “man” at the time of the demrand made
repeated references to Haag's large weight airttieednd the difference
in ages between Haag and the victim. RP1 18, 27.

Judge Evans accepted that Haag “has reachedificsigh

level of rehabilitation,” “has likely aged out ohat is called adolescent-

limited delinquency,” and “is not irretrievably dewed nor irreparably

10



corrupt.” RP1 at 25. He also noted that “Haagdxasessed what | judge
to be sincere remorse and sorrow for his actio$.Z%. Nevertheless, he
went on to say that “rehabilitation is not the smleasure in sentencing.
Retribution holds that punishment is a necessatlydaserved
consequence for one’s criminal act. Under thebretive theory, severity
of the punishment is calculated by the gravityh&f wrong committed.”

RPI1 25. In this case the wrong was the single eodla young white

girl.

Although he concluded by listing the factors hd t@“weigh,” his
earlier statements about the rehabilitation of Haadjthe retributive
nature of sentencing made it clear that the onhsiteration was how
much more to punish a person who, by all accolnats been
rehabilitated.

So the Court is faced with the daunting task opprty
weighing a multiplicity of factors, which includevde,
cowardly, and particularly heinous multi-step styalation
and drowning of a defenseless, sixty-five pourttelgirl
committed by a three hundred pound seventeen-ydar-o
young man that resulted in a convicted for aggexvat
murder in the first degree. I'm also to consider then-
youthful brain of Mr. Haag with diminished decision
making capacity, who simultaneously lived througims
very difficult circumstances while still enjoying a
supportive relationship and activities. And alsopan
convicted of murder who has exhibited a stellagkra
record in prison and has been assessed as a lovoris
violently re-offending.”

RPI 27.

11



The court sentenced Timothy Haag to a minimum seetef 46
years to life. RP1 27, CP 756-766. With his curssritence, Haag will
only be eligible for parole at the age of 63 atathpoint he’ll have lived
almost three-quarters of his life in prison. Lifgectancy in the prison
system makes this sentence another life sente8s=Cummings, Adele

& Nelson Colling, Stacie, There is No Meaningful Opportunity in

meaningless Data: Why it is Unconstitutional to Uge Expectancy

Tables in Post-Graham Sentendésl.18:2 UC Davis Journal of

Juvenile Law & Policy 268 (Using Colorado State kfxpectancy tables
that do not take into account, race, poverty traangincarceration do
not accurately reflect life expectancy for incaated juveniles);State v.
Ronquillo, 190 Wn. App. 765,771-775, 361 P.3d 72016) (Ronquillo's
51 year sentence contemplates that he will renrmapmison until the age
of 68. This is a de facto life sentence. It asseBsnquillo as virtually
irredeemable. This is inconsistent with the teaghiofMiller and its
predecessors.)

The Court’s statements make manifest its faitoreomply with
RCW 10.95.030, the Eight Amendment and Article tdtise 14 of the
Washington State Constitution. The sentencing tcowst conduct and
individualized sentencing that considers how thdlavlifactors, which

include such transient but very real and significdifferences in the

12



actual brains of youth, including “hallmark” featsr as immaturity,
impetuosity, failure to appreciate risks and conseges, vulnerability
and other “incompetencies of youth” militate agaimaprisoning them
before they die, before imposing such a sentenbe. Supreme Court
noted that juvenile offenders have diminished coilgig and are less
deserving of the most severe punishments becaesehidve a lack of
maturity and an underdeveloped sense of respoitgibiire more
vulnerable to outside pressures and negative infe and their traits are
less likely to be evidence of irretrievable deprawliller, 567 U.S. at
471, 132 S.Ct. 2455. Théiller Court required that sentencing courts
consider the “mitigating qualities of youth,” inding an offender’s youth
and attendant characteristics, before imposing ricpkar penalty. 567
U.S. at 476, 132 S.Ct. 2455. These attendant cstamoes include:
chronological age, immaturity, failureto appreeiatrisks and
consequences, the circumstances of the homicidensd#f and the
possibility of rehabilitationBassett, 198 Wn. App. at 725, 394 P.3d 430

andsee also; State v. Bassett, 192 Wn.2d 67, 426 P.3d 343 @@i8he

context of juvenile sentencing, the State’s coustihal prohibition on
cruel punishment provides greater protection thame tEighth

Amendment.)

13



V. CONCLUSION

The Court’s fixation on retribution for the crime overshadowed its
obligations to conduct a sentencing that meets the requirements of Miller, the
Eighth Amendment and Article 1 section 14.

Dated this_J__ day of H’Kgég {2010

Respectfully Submitted,

MARY K. HIGH, WsBR# 20123
Attorney for Appell imothy Haag
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