FILED
Court of Appeals
Division |l
State of Washington
8/20/2018 8:00 AM

No. 51409-5-I

COURT OF APPEALS, DIVISION I
STATE OF WASHINGTON

STATE OF WASHINGTON, Respondent,
V.
TIMOTHY HAAG, Appellant.

Appeal from the Superior Court of Cowlitz County
The Honorable Stephen M. Warning
The Honorable Michael Evans
The Honorable Marilyn Haan
No. 94-1-00411-2

BRIEF OF APPELLANT
TIMOTHY HAAG

MARY K. HIGH, WSBA#20123
Attorney for Timothy Haag

Pierce County Department of Assigned Counsel
949 Market Street, Suite 334

Tacoma, WA 98402

(253) 798-6996



b)

TABLE OF CONTENTS
ASSIGNMENTS OF ERROR......ccoiiiiiiiiii e 1

1. The Court’s focus on retribution for the victim setting a
minimum sentence of 46 years re-imposed the funatio
equivalent of a life sentence and failed to provad@eaningful
opportunity to obtain release based on demonstnaigirity
and
rehabilitation..........ooooiiiiii i 1,15

2. Imposition of A Sentence That Results In A JuleelVho Is
Not Irredeemably Corrupt or Depraved To Die In &mid/iolates
Not Only The Eighth Amendment But Also The More teobive
Washington State Constitution Prohibition Againstru€l
PUNISNMENT.....coiiii e 1,34

3. Mr. Haag Was Deprived Of His Rights To Trial Byry And
Due Process When The Resentencing Court Imposedeaté&s
Sentence Than Authorized By The Jury’'s Verdicts CVWR
10.95.030(3) Is Unconstitutional Under Alleyne................1, 42

4. The remedy is to order a new sentencing hedoelgre a
dlfferent

The Court failed to provide a meaningful opporturior release
based on demonstrated maturity and rehabilitatiprrellying on
retribution rather than rehabilitation in imposiagde facto life
sentence in violation of the Eighth Amendment amticla 1,
section 14. (Assignment of Error NO. 1)......cuueceiiiiiiennennnnnn. 1,15

As Directed By RCW 10.95.030(a)(ii) and (b)( Thellst “fix” )
The Court Was Obligated To Meaningfully Weigh Thienihished
Culpability Of Youth In Setting The Minimum TermAgsignment
Of EITOF NO. 1) eeemm e 1,22

The Court Abused Its Discretion When It Failed Tangply With
The Constitutional Mandates Of Miller (AssignmenmitEsror No.



d)

9)

Mr. Haag's remarkable rehabilitation, overcomingilathhood
trauma, poverty and emotional abuse, establishashth has not
received the constitutionally mandated meaningpgastunity for
release. (Assignment of Error NO. 1).........oemmmmeeeeenniinnnnnnnn. d, 31

Does Imposition of A Sentence That Results In Aehile Who Is
Not Irredeemably Corrupt or Depraved To Die In @mis/iolate
Not Only The Eighth Amendment But Also The More teabive
Washington State Constitution Prohibition Againstru€l
Punishment. (Assignment of Error No. 2)......ccceeevvunennnnnn2, 31

Was Mr. Haag Was Deprived Of His Rights To Trial Byy And
Due Process When The Resentencing Court Imposedeaté&s
Sentence Than Authorized By The Jury’'s Verdicts CWR
10.95.030(3) Is Unconstitutional Under Alleyne (#ysenent of

0T N[ TR S 2
Is The remedy is to order a new sentencing headbeipre a
different judge. (Assignment of Error NO. 4)..ccceeeeooevvvvvvvvvnnnees 2
STATEMENT OF THE CASE.......oi i, 2
ARGUMENT ... i 1D

Issue No 1 — The Court’s focus on retribution foe tvictim in
setting a minimum sentence of 46 years re-impoledunctional
equivalent of a life sentence and failed to provédeneaningful
opportunity to obtain release based on demonstratedrity and
reN@abilitatioN.........oooiiiii

a) The Court failed to provide a meaningful
opportunity for release based on demonstrated maamnd
rehabilitation by relying on retribution rather tha
rehabilitation in imposing a de facto life sentenice
violation of the Eighth Amendment and article 1¢tgm

b) As Directed By RCW 10.95.030(a)(ii) and (b)( The
Miller “fix” ) The Court Was Obligated To Meanindfy
Weigh The Diminished Culpability Of Youth In Setjin
The Minimum Term. ...



C) The Court Abused Its Discretion When It Failenl T
Comply With The Constitutional Mandates Of Miller...

d) Mr. Haag’'s Remarkable Rehabilitation,
Overcoming Child hood Trauma, Poverty And Emotional
Abuse, Establishes That He Has Not Received The
Constitutionally Mandated Meaningful OpportunityrFo
REIEASE. ..o e

Issue No 2 - Imposition of A Sentence That Redult& Juvenile
Who Is Not Irredeemably Corrupt or Depraved To DiePrison
Violates Not Only The Eighth Amendment But Also Thkore
Protective Washington State Constitution Prohibitidgainst
Cruel PUNISNMENT..........uiiiiiiiiiiiiiicc e 34

Issue No 3 - Mr. Haag Was Deprived Of His RightsTIrial By
Jury And Due Process When The Resentencing Coyrbded A
Greater Sentence Than Authorized By The Jury’s itsd RCW
10.95.030(3) Is Unconstitutional Under Alleyne..................... 42

Issue No 4 - The remedy is to order a new sentgnbearing
before a different judge.............oovviiiiceeeeeiee e 48

CONCLUSION......ci it 0



TABLE OF AUTHORITIES
Washington State Cases

Blakely v. Washington, 542 U.S. 296, 303, 124 S.2681,

159 L. Ed. 2d 403 (2004) ...eeveiiiiiiiiiieeeeeeeeeeeiiieeeeeee 42,43, 45, 51
City of Seattle v. Clewis, 159 Wn.App. 842, 851,

247 P.3d 449 (2011) coooeeeieeeeeeee ettt 48
Coggle v. Snow, 56 Wn. App. 499, 504-05, 784 P24 @990)............ 26
State v. Aguilar Rivera, 83 Wn.App. 199, 203,

920 P.2d 623 (1996)....cceeeeeeiiiiiiie ettt 49
State v. Bassett, 198 Wn. App. 714 (2017)
........................................................................... 35, 36, 37, 38, 39, 40
State v. Crider, 78 Wn.App. 849, 899 P.2d 24 (1995).................. 49, 50
State v. Gunwall106 Wn.2d 54, 720 P.2d 808 (1986) ........c.cceeeeeeeee 35

State v. Houston-Sconiers, 188 Wn.2d 1 (2017)....................25, 36, 37

State v. Manussier, 129 Wn.2d 652, 674, 677, 92d #73 (1996) ........ 35
State v. Ortega, 131 Wn. App. 591, 594-95, 128 B4%1(2006), review

denied, 160 Wn.2d 1002 (2007) ...cceeeeeiiiiieeeeeeeieeeee e 43
State v. Pillatos, 159 Wn.2d 459, 150 P.3d 1130720..........ccccvvvvveneee. 48

State v. Ramos, 187 Wn.2d 420,
387 P.3d 650 (2017)....ccceviieeeieieireee o e, 26, 27, 28, 32, 36, 37

State v. Recuenco, 163 Wn.2d 428, 440, 180 P.36 (Z008)
(R UETo1U =T Tt o N 1 43

State v. Rivers, 129 Wn.2d 697, 921 P.2d 495 (1996)................. 35. 49

State v. Roberts42 Wn.2d 471, 506, 14 P.3d 713 (2000) ....cowmm....34




State v. Rohrich, 149 Wn.2d 647, 654, 71 P.3d @883J) ................ 25. 26

State v. Scott, 190 Wn.2d 586, 416 P.3d 1182 (2018).........cccceeveennne 41
State v. Sisouvanh, 175 Wn.2d 607, 623, 290 P.2d2@12) ................ 26
State v. Sledge, 133 Wn.2d 828, 947 P.2d 1199 (19971..................... 48

State v. Williams-Walker, 167 Wn.2d 889, 896,
225 P.3d 913 (2010) .. .cciiiiieeeeeeernees s e e e e e e e e e aeeeaaeeeannnnnrnnnans 43 4

Other States Cases

Bear Cloud v. State of Wyoming, 334 P.3d 132 (W3@14) .................. 20
Casiano v. Commissioner of CorrectipB37 Conn 52, 115 A.3d 1031
(CONN. 2015) et e Q0,21
State of lowa v. Null, 836 N.W.2d 41 (lowa 2013).cc...ceeeeeeeeeenennnn. 19, 20
State of lowa v. Sweet, 879 N.W.2d 811 (lowa 2016)..............ccc...... 36

Federal Cases

Adams v. Alabamal 36 S.Ct, 1796, 1800 (2016) ........ccvvveimmmmcreennnns 30
Alleyne, 133 S. Ct. at 2159-63...........ceeeeeeeeeiinnnnns 1, 2,42, 44, 45, 47,51
Apprendi v. New Jersey, 530 U.S. 466, 490, 120tS2848, 147 L. Ed.

2d 435 (2000) ... mmenee e 43, 44, 45, 47, 51
Cunningham v. California, 549 U.S. 270, 281, 12T6 856,

166 L. Ed. 2d 856 (2007) ..eevveeiiiiiiiiiiiieeeeee sttt 44
Eddings v. Oklahoma, 455 U.S. 104, 115 (1982)ueeeeevveeerrnnnninnnnn.... 16

Graham v. Florida, 560 U.S. 48, 130 S.Ct. 2011,
176 L. Ed 2d 825 (2010)16, 17, 18, 19, 20,21, 3628, 30, 31, 32, 35, 51

Griffith v. Kentucky, 479 U.S. 314, 322, 107 S. 008,




93 L. Ed. 20 849 (1987 ..rvreeieeeeeeeeeeeseeseeeeeseeeeeeeeeeseseeeseseseseeseeseene. 1.4

Harris v. United States, 536 U.S. 545, 122 S. @062

153 L. Ed. 2d 524 (2002) .....cceee et 44, 48
In re Ellis, 356 F.3d 1198, 1211 (9th Cir. 2004)........cccvvvrvrrrrniiiieneennn. 48
J.D.B. v. North Carolingb64 U.S. 261, 269, 131 S.Ct. 2394, 2400-2401,
180 L.Ed.2d 310 (2011) ...ceeeieeeeeeeeeeeeeeeeeee e 18, 25
Miller v. Alabama, 567 U.S. 460, 471, 132 S. Ct245
183 L. Ed 2d 407 (2012) ....ceoeeeeeeeeeeeeeeeeeeeeeeiiees 2,15, 17, 21, 23, 30, 46
Montgomery v. Louisiana, U.S. ,136 S. Ct. 718, 193 L.Ed. 2d 599
240 ) ) I URPRPPP A 41
Roper v. Simmons, 543 U.S. 551, 125 S.Ct. 1183,
161 L,Ed2d 1 (2005) ........uunn... 14, 15, 16,28k, 28, 29, 30, 31, 38, 46, 47
United States v. Alcala Sanchez, 666 F.3d 571 (RO12..........cccccenn.... 48
United States v. Pepper, 131 S.Ct 1229, 1242,
179 L.EA.3d 196 (2011) ...o.vcvieeeeecee et 25
Constitutions
6th Amendment of the United States Constitution............ 42,44, 45, 47
8th Amendment of the United States Constitution
.......................................... 1,2, 1%, 17, 28, 30, 32, 34, 35, 37, 38, 42,51
CONSE. Art. [ 8 14 ..o e 1, 15, 36,
CONSE AIt. [ 8 20 e e e 42
(000 ] 0153 M- 10 B IR T2 TR 42

RCW 10.95.030 ....ovoeeveeeeeeeeeeeee e seeeees s seesseeseseeseeenens 2,7, 42, 45, 47
RCW 10.95.030(@) (1) +..vvrvvrevreeeererrerreseeeereeseeeereeeeeens 1,22, 23, 40, 41, 46
RCW 10.95.030(D) ..eevvoereeeeeeeeeseessesmeeeseseeeeeseeeseesesseesseseeseeesesneeee 23,

Vi



RCW 10.95.030(C) +..evvereereereeeseeseessesmaeeeseeeeseseseseseesessesesessesseeseesenee 23,

RCW 10.95.030(F) ....vveeeeeeeeeeceeeeeeerememsses s eee s seseeeen s seeeneneaes 23.

RCW 10.95.030(3) ..veeeeeeeeeeeeeeeseeeemeeeeeeeeeseeeeeeeneseseen e 1,2, 35, 42

RCW 10.95.030(3) (@) (1) +veeenvvveeermreeeemimmeamiereeaireeeeaseeeeeaieeeesaneeeessaneneas 1

RCW 10.95.030(3)(D) ..eveeeereeeeeeeeeeseememe s seeees s s 24, 46, 47

RCW 10.95.030(3)(F) c+eevveeeeeereeeeeeeeeeeemes e e eee s s et ee s, 5.4

RCW 10.95.035 ..ottt e e e e e e eeees 2
Other

ACLU of Michigan Life Without Parole Initiative, MhiganLife
Expectancy Data for Youth Serving Natural Life 8eoésavailable on
line at : https://fairsentencingofyouth.org/wp-
content/uploads/2010/02/Michigan-Life-Expectancyd#outh-Serving-
) (=N o o | S PUUPTTRR 34

Associated Press, “A State-By-State Look at Juedrifie Without

Parole,” U.S. News & World Report (July 31, 2017).
https://www.usnews.com/news/best-states/utah/asti2017-07-31/a-
state-by-state-look-at-juvenile-life-without-parale...............cccceeeeenne 41

Benjamin Cardozo, The Nature of the Judicial Preded (1921).......... 26
Chammah, MauricePo you Age Faster in Prison? The Marshall Project
August 24, 201bttps://www.themarshallproject.org/2015/08/24/15/do

YOU-age-faster-in-priSON..........coovvviiiieeceeiee e 33.

Childhood Adolescence,” U. Pa. J.L. & Soc. Change,
297 (2002) .ottt e e e eaaaaaaaas 32

J. Story, Commentaries on the Constitution of thaddl States
540541 (4th ©d. 1873) ccueeeiiiieeeiieies s eee e e e e eiiiee e e e e e s ennereeeeeeeans 47.

Laws of 2014, ch. 130 (the “Miller fix”); Laws ofdd5, ch. 134 (the
“MIEE FIX 2.07) 1ottt e e e e e e e e e e e e e e e e e e e s e e annnnns 42

Vii



M. Levick, et al, “The Eighth Amendment Evolves:fDeng Cruel and
Unusual Punishment Through the Lens of Childhoodléstence,” U. Pa.
J.L. & Soc. Change, 297 (2012)..........cceecemmmmmreeeeeeeeeeeeeeeeeeeeneinnnnnn 32

Patterson, Evelyn PhThe Dose-Response of Time Served in Prison On
Martalty: New York State 1989-20@8nerican Journal of PublicHealth
Vol. 103, NO,3 March 2013 .......ccoouvieeet e e eeeiieeee e e e e ssieneee e e e e sneeeeens 33

Pridemore, William AlexThe Mortality Penalty of Incarceration:
Evidence From A Population-Based Case Control S@idyworking-Age
Males,Journal of Health and Social Behavior,

VOl 55(2)(215-233 (2014).....cce i eeeemcee e 33

Rovner, Josh’Juvenile Life Without Parole: An Overview,” The
Sentencing Project (Oct. 2017 (Alaska, Arkansasifdgaia, Colorado,
Connecticut, Delaware, Hawaii, lowa, Kansas, KekyyuMassachusetts,
Nevada, New Jersey, North Dakota, South Dakotaad,edtah, Vermont,
West Virginia, WYOMING) ......uuuuiirieee e e e e e e e e e e eeeeeeeeenennnnnns 41

The Eighth Amendment Evolves: Defining Cruel andilml Punishment
Through the Lens af.D.B. v. North Carolina564 U.S. 261, 269, 131
S.Ct. 2394, 2400-2401, 180 L.Ed.2d 310 (2011)ucmeeeeeeeeicninrrrnnnnee 32

US Sentencing Commission, “US Sentencing CommisQiaarterly Data
Report: Fiscal Year 20177, pg. 28, N. 1 ..o 33

viii



ASSIGNMENTS OF ERROR

1. The Court’s focus on retribution for the victimsetting a
minimum sentence of 46 years re-imposed the funatio
equivalent of a life sentence and failed to proxadeeaningful
opportunity to obtain release based on demonstratgdrity
and rehabilitation..................uuueiv e

2. Imposition of A Sentence That Results In A JuleeWho Is
Not Irredeemably Corrupt or Depraved To Die In &mis
Violates Not Only The Eighth Amendment But Also THere
Protective Washington State Constitution Prohibihgainst
Cruel PUNISNMENT...........uiiiiiiiiiiiiii e

3. Mr. Haag Was Deprived Of His Rights To Trial Byry
And Due Process When The Resentencing Court Imphsed
Greater Sentence Than Authorized By The Jury’s itsd
RCW 10.95.030(3) Is Unconstitutional Under
Alleyne........cccceeeeeeennnnn.

4. The remedy is to order a new sentencing hed&efhgre a
different JUAQe.........oooviiiiiiii s

II. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR

a. The Court failed to provide a meaningful oppuoityu for

release based on demonstrated maturity and refasibii by
relying on retribution rather than rehabilitatiam imposing a de
facto life sentence in violation of the Eighth Andement and
article 1, section 14. (Assignment of Error No..1)......................

b. As Directed By RCW 10.95.030(a)(ii) and (b)( THéler
“fix” ) The Court Was Obligated To Meaningfully Wgh The
Diminished Culpability Of Youth In Setting The Mmum Term.
(Assignment of Error NO. 1)......oiiiiiiniii i

C. The Court Abused Its Discretion When It Failed T
Comply With The Constitutional Mandates Of Millekgsignment
(o) 8 =1 0\ o Tt I SRR

d. Mr. Haag's remarkable rehabilitation, overcomiaolgild



hood trauma, poverty and emotional abuse, esta&slifat he has
not received the constitutionally mandated meaningpportunity
for release. (Assignment of Error No. 1).....cccceuiiiieennnnnnnnn.

e. Does Imposition of A Sentence That Results ldugenile
Who Is Not Irredeemably Corrupt or Depraved To DiePrison
Violate Not Only The Eighth Amendment But Also Thore
Protective Washington State Constitution Prohibitidgainst
Cruel Punishment. (Assignment of Error NO. 2)eeevevvvevennees

f. Was Mr. Haag Was Deprived Of His Rights To Trig/
Jury And Due Process When The Resentencing Coymbded A
Greater Sentence Than Authorized By The Jury’s itsd RCW
10.95.030(3) Is Unconstitutional Under Alleyne (#ssnent of
[T o] g N[0 TG ) TP PR

g. Is The remedy is to order a new sentencing hgdrefore a
different judge. (Assignment of Error NO. 4)..ccccevvvviiiiiiinnnnnnnnn.

. STATEMENT OF THE CASE

TheMiller Re-Sentencing

After spending 24 years in prison, more than hilfiife, for a
crime he committed when he was less than 2 morasistys 1% birthday
(CP 47), Timothy Haag was given hope for a newdeaslife in January,
2018. As part of theMiller fix” statute passed in 2014, Haag was
automatically entitled to a new sentencing heawhgre the judge would
be obligated to “take into account mitigating fastthat account for the
diminished culpability of youth as providediller v. Alabama 132 S.
Ct. 2455 (2012) including, but not limited to, thge of the individual, the
youth’s childhood and life experience, the degreeesponsibility the
youth was capable of exercising, and the youth&chs of becoming

rehabilitated." RCW 10.95.030-10.95.035.



He had reason to hope; Haag was no longer the parsen he
was back in 1994 and proved it daily in prison tlyio his performance in
his work and participation in various programs. 8255, 61. At the
hearing, two experts spoke at length about therteaand deep emotional
issues that preceded the murder and were unequliazocat his readiness
to return to the outside world. RPII 6-91;CP 61-9®stimony from
people who knew him in prison expanded on thissraved the court the
efforts he went to be a better person and helpratikPIl 96. Even the
judge agreed that Haag “has reached a signifieael bf rehabilitation”
and “has exhibited a stellar track record in priaad has been assessed as
a low risk for violently re-offending.” RPI 27. ®&hcourt, even while
discounting the uncontroverted expert testimonyntbthat Mr. Haag was
“not irretrievably depraved nor irreparably corrdpRPI 25. In contrast,
the prosecutor focused exclusively on the origamahe instead of the
actual reasons for the re-sentencing: the podsibilirehabilitation and
the diminished culpability because of youth. Unfiodtely, this hope
proved false when he was sentenced to an additdéhgbars purely for
retribution. RPI 25.

Haag in 1994

Twenty-four years ago, then just 17-year-old Haag an

emotionally fragile and immature teenager, isolated without a healthy

way to work through his emotions.



He was the youngest of five children, the oldéstlmom his
mother had when she herself was just a teenage82C®7. At the age of
five, his parents separated. CP 63. Apart fromef beturn when Haag
was 12, Haag'’s father was wholly absent from thesliof his five children
and their mother. 1d. Without a husband to helprgt® for her large
family, Haag's mother was often forced to work tj@bs and frequently
had to move her family. CP 63. At various poinisiinly those years,
Haag slept in a tent outside the trailer whereréisé of the family stayed,
lived with his brother on the dairy farm he liveadawvorked at, and then
finally moved in to the home of his stepfather, BwbLongview, WA. Id.

When Haag’s mother moved in with Bob and brougintchédren
with her, she did so simply because he providedesdesperately-needed
financial security. CP 64. Unfortunately, that vedilsBob provided. In the
two years he lived there, Haag was berated, mogclatied at, and
threatened with eviction and arrest if he evercagg CP 64. On top of
this, Haag had to deal with the stress of moving t@w school where he
was bullied for his weight and had few friends.Adthough at trial he
would claim to have friends at school, he admittet he never brought
them over and could not name a single one of ttfesads.” CP 600.
Haag had also by this point realized that he wasbgadid not feel free to
tell anyone, even his mother. CP 71. Haag was sedfas he was guilt-
ridden over his attraction to men. Id. He was astthof himself and felt

alone. CP 72-73,



In the midst of this shame and isolation at sclamal at home,
Haag found refuge in his friendship to his neight#dex Dillard. Over the
approximately two years they were neighbors, tlaay sach other almost
every day: playing video games, play-fighting witboden swords, and
just hanging out together. CP 71. This friendshgawever, became
complicated for Haag as he began to develop feefmgAlex but felt
forced to hide it due to Alex’s disparaging comnseiotvard “queers” and
“faggots.” CP 71. On top of this was, Haag grearéasingly angry at the
physical abuse suffered by Alex at the hands ofdmsly. CP 601.

In May, 1994, Alex ran away from home to escapeabissive
stepfather and older sister. He was eventuallygglac a foster home
where Haag would take the bus to visit him aftéiost and on weekends.
CP 67. Eventually, Alex left the state altogetlarthe Job Corps in
Oregon. CP 53.

Haag now had no one and became even lonelier choelsended
for the summer. CP 53. He had no one else to ¢adktl was scared to tell
his mother about his feelings. Left alone for wetekstew in his anger at
Alex’s family for the maltreatment of his best ficcand depression from
his stepfather’'s abuse and his self-hatred ovewhight and sexuality,
Haag became a “volcano of emotion” but had no wegddressing it. CP
73. On July 9, 1994, Haag exploded and killed Adesister, 7 year old
Rachel Dillard. She had often come over to his hawen without her

parent’s permission, and even though she had eweAlex, this time



she became the target of his irrational outburaadgichoked and drowned
her. To this day, Haag regrets those “horriblefcad that ended the life
of the young girl and cause so much pain to heilya@P 75.

Later that same evening, Haag was discovered aested by the
police. He was taken to the police station wheetwben 9:35 pm and 2
am, Haag was questioned by the police without &iemts or a lawyer
present. CP 314. No video or audio transcript \wkern. CP 526. At some
point between 1 and 2 am, Haag wrote a statematimigthat he could
not remember anything but that if he did it, a “pbke reason was built-up
rage towards the family.” CP 509. He also wrote tfdjuring the
interview, Detective McDaniel helped me remembaet ttwas in the
kitchen during the blackout.” Id. 509. The polidéaer later denied
suggesting any information to Haag but did admgitoply persisting in
guestioning Haag until he got an answer that hieved was the truth. CP
514, 522.

Around 2 am, after more than 4 hours of questiontang finally
saw his parents and spent a half-hour with therarbddeing taken to the
hospital for samples. CP 473, 496 (Nurse begaaki® $amples at 4:59

a.m.) He was finally allowed to sleep sometimerat15 am CP 496,

1 Officer McDaniel testified that Haag left the hdaparound 6:15 am but did not say
how long it took for Haag to be booked and broughtis cell when he was finally able

to sleep.



498. That day he was left alone in the jail and haadontact with anyone
else. CP 499. July 11, the police officer who badier interrogated him,
came at 8:44 a.m. and took him to the interrogatimm again. CP 498.
Half-hour later, the officer came out with a writtstatement confessing to
the crime and including language that was constaseelidence of
kidnapping. CP 367. Again, neither parent nor lawyere present and no
audio or video transcript was taken. CP 525, 526.

At trial, the prosecutor pushed for findings of peditation and
kidnapping. In her closing argument, the prosecctoiflated the parent’s
lack of consent for Rachel to go next door with Rawisiting unwillingly
and heavily relied on Haag’s second statementgalath the length of
timed needed for the strangulation to establisipteeneditation and
kidnapping. CP 665-671 (asks for 3 minutes of s#@nShe also
suggested a sexual motive despite the fact thaenen was found by the
crime lab. CP 681. Haag was ultimately convictedhwyjury of
aggravated first degree murder. Per RCW 10.951880yas automatically
given a life sentence without parole. CP 33, 344385
Haag in Prison

When he was sentenced, Haag resigned himseletulsyy the
rest of his life behind bars but resolved to beédvghan his worst act.
RPII 63. In the past 21 years, he has not receav&@dgle infraction
ticket. CP 55. In his time spent at Walla Wallat8tPenitentiary and later

Stafford Creek Corrections Center (where he traredieto be closer to his



mom), Haag has taken advantage of the classegapnegand work
opportunities at the prison, along with the Jeh&atitness faith
community, to work continuously to be a better maR. Exhibit 7; RPII
162-163.

That first year in Walla Walla, he worked for aratreed his high
school diploma. CP 54; RPII 162. He then took &didal courses
through Walla Walla Community College. CP54. He paricipated in
the Anger/Stress Management program, computer esuasdog-training
program, a custodial certification program, andugently enrolled in the
Redemption Program which focuses on giving inmttesskills to
successfully return to the outside world where heming to be a
facilitator so that he can help out in classes.5@#5, Exhibit 7; RPII
163.

Haag was also baptized as a Jehovah’s Witnessgdhisrsecond
year in prison and has been involved in the chekdr since. In Walla
Walla, he worked as a custodian in the chapel tarmkas a clerk in the
chapel twice. Now at Stafford Creek, he makes atgoiattend a study
group three times a week. His 22 years as a JelsoWwitness have given
him both comfort in prison as well as drive to grasva person.

Outside of his faith and prison programs, Haagkegs busy
through various employment opportunities. Asiderfrois work as a
custodian and then clerk in the chapel, he hasebads a sales order data

inventory clerk in the sign shop, as a server enkitchen, and a custodian



in Stafford Creek. RPIl 158-159, 162-163. He isedoto be “an excellent
worker who gets along well with others, [who] haswgood work ethic,
is a self-starter, and is reliable.” CP54-55, 88 &xhibit 7 — DOC
certificates.

Endorsements

Everyone who has known Haag in prison have spbigly of
him. Lou Ann Anderson, his case worker at StafiGrdek, with whom he
checks in daily, has stated that “I never use tbedwever except for
Timothy Haag. He never gets in trouble, he’s nelierespectful; he never
gets write ups...Timothy is well-adjusted. He’s esget along with; he
follows rules; he speaks his mind appropriately? &1-55. She describes
him as a mature person who is not deserving déaéntence and is
prepared to succeed on the outside. CP 54-55.

Dorcy Lang, a former fellow inmates of Haag's iraNa Walla
spoke at the re-sentencing hearing where Haagasrg person who
reached out to him and other inmates to help thdjosato life in prison.
RPII 153, 155. He described him as a mature pesdunhas learned to
control his anger: “I've never seen an angry monoéiim in prison...He
knows how to work out his — his anger, his frustrag.” RPIl 157.

Kenneth Pierson, a prison chaplain who has knoaag-almost
his entire time in prison, now describes Haag ‘asan of value and
integrity” RPI1l 100-104, with whom he has builtreehdship over the

years and even trusts with his personal cell pmumeber. RPIl .103-107.



He describes Haag as a man who works and alwaats wéhers with
respect. RPII p100, 104,106. He told the court Haag was now a
mature man and that he would be welcome in his harfall 107-109.
Re-sentencing

At the Miller re-sentencing hearing, Haag presented the tesgimon
of Kenneth Pierson, Dorcy Lang, and his mother @hoith the expert
testimony of Dr. Ronald Roesch and Dr. Marty Beath psychologists
concluded that, had Haag been assessed in 199thsiSAVRY
(Structured Assessment of Violence Risk in Youlie) would have been
given a low risk score. CP at 77, 92.

Dr. Marty Beyer detailed in her report how Haag Sweumatized
by the combination of losing his father, livingpoverty, being picked on
for years at school, psychological maltreatmenhisystepfather, the
sudden loss of his best friend and his fears atheutejection he would
experience if his sexual orientation was reveal@P"at 62. In her
professional opinion, “[d]espite his intelligendemothy functioned
younger than his chronological age emotionally. trhgic offense was the
result of an unexpected explosion of his untregtesf, anger, and shame.
His offense was an anomaly.” Id.

In addition to the SAVRY assessment tool, Dr. Rdriébesch
used the HCR-20 to assess Haag'’s current riskotémce and recidivism.

CP at 92. Consistent with the results of the SAVEW,PREA (Prison
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Rape Elimination Act) assessmérand the Level of Service Inventory
(LSI),® Dr. Roesch scored Haag as having a low risk dfeeding. CP at
93. Similar to Dr. Beyer, he concluded that “hiteake appears to have
been a highly impulsive one, made in response ¢geratoward the
victim’s family that had been building up for somiree. In his adolescent
mind, this was a way to take revenge for what hregdeed as abusive
treatment of his friend Alex, with whom he was sfyly attracted but had
never spoken to him about his feelings toward tiendid not consider
alternative ways to cope with his feelings, in &agart because he was
embarrassed about his homosexuality and was utmblsclose it to
anyone.” CP at 94. He concluded that Haag “has mdtand has become
a responsible adult” who “does not have any mdrgalth issues or anger
problems that would place him at risk for futuréeatiing.” 1d.

In contrast, prosecution did not introduce any rening
witnesses or evidence. In their closing arguméet prosecutor focused
on the horrific nature of the crime and at no paidiressed the claim of
whether Haag was rehabilitated or not. RP1 at 21342 asked the court
to “hold him accountable for the murder” despiteabléaving served the
entirety of his adult life in prison. Id. at 113ekhcorrectly stated that the

“the sentencing is about justice for an innocetielgirl.” Id. at 114.

2 Administered by the prison. CP at 89.

3 Also administered by the prison. CP at 89.

11



Finally, he questioned the ability of the two psyidyists to give opinions
on Haag without interviewing more people and to enstatements about
Haag at 17 despite presenting no evidence to stifipsrargument. Id. at
116-17.
Judge Evans

Near the end of the hearing, Judge Evans remakiadhe
sentencing decision was “more than mere mortal$aadle.” RP2 175.
Nevertheless, one week later, he found a way taldemn a sentence of 46
years to life. RP1 27, CP 756-766. This appealtmasly filed. CP769,

The Judge opened his remarks at the sentencinonbdeyr
expressing his “deepest sympathies” to the Dilfardily “who have
suffered indescribable pain and utter heartbreRrI, p.16. In his
decision, he expressed concern that “I've seereport that tells me Mr.
Haag has engaged in any mental health counseliagyotype of
counseling that has allowed him to address therydg issues that led
to the strangling of Miss Rachel. A prisoner carabrodel prisoner for
twenty-plus years but still have untreated, undegdyssues.” RPI p.22.
He went on to state that “One aspect of the HCRhdaOcaused me some
concern is that the relationship stability prondhef assessment, which
forms nearly one-third of the assessment questigas,not administered
because Mr. Haag did not have a measurable retdiipias a youth or
adult.” 1d. at 23. According to Dr. Roesch, who awlistered the HCR-20,

the relationship stability factor is only one o tiactors of the Historical
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prong of the assessment which is itself only onettbf the entire
assessment. CP at 92. Its omission did not affedRDesch’s confidence
in the assessment. Id. at 93-94. Dr. Roesch hacdcaldier stated that
Haag “does not have any mental health issues @rgmgblems that
would place him at risk for future offending.” lat 94. This conclusion
was mirrored by Dr. Beyer. Id. at 62. Haag has pksticipated in
anger/stress management courses in prison. 1®. at 8

While arguing against the conclusions of both expgychologists
that Haag had likely not planned out the crimedwuaance, Judge Evans
explicitly pointed to the victim impact statemeffitioe victim’s brother,
Alex Anderson. He wrote “Mr. Alex Anderson indicdtthat Mr. Haag
was fascinated with death and all things macabre Aléx reported that
Mr. Haag enjoyed watching a show entitled Facd3exth that shows
video footage of people being killed or sufferirsgene type of trauma that
ends their life.” RP1 at 24. These allegations wereer substantiated or
presented in any other context.

Further, despite the uncontested and unquestiapets of actual
trauma when he was a child, Judge Evans generidedigribed Haag's
young life as a “mixed bag of positive and chalieggcircumstances, not
unlike others” and made a point of rhetoricallyrmgHaag. CP 62, RP1 20
He twice called Haag a “man” at the time of the dewmrand made
repeated references to Haag’s large weight airtieednd the difference

in ages between Haag and the victim. RP1 18, 27.
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Judge Evans accepted that Haag “has reachedificsighlevel of

rehabilitation,” “has likely aged out of what islleal adolescent-limited
delinquency,” and “is not irretrievably depraved roeparably corrupt.”
RP1 at 25. He also noted that “Haag has expreskatjudge to be
sincere remorse and sorrow for his actions. RPN&vertheless, he went
on to say that “rehabilitation is not the sole mueasn sentencing.
Retribution holds that punishment is a necessatlydaserved
consequence for one’s criminal act. Under thebretive theory, severity
of the punishment is calculated by the gravityh&f wrong committed.”
RPI 25. In this case the wrong was the single ewofla young white
girl.

Although he concluded by listing the factors hd t@a“weigh,” his
earlier statements about the rehabilitation of Haadjthe retributive
nature of sentencing made it clear that the onhsitteration was how
much more to punish a person who, by all accolnats been

rehabilitated.

So the Court is faced with the daunting task opprty
weighing a multiplicity of factors, which includevde,
cowardly, and particularly heinous multi-step styalation
and drowning of a defenseless, sixty-five pourttelgirl
committed by a three hundred pound seventeen-ydar-o
young man that resulted in a convicted for aggevat
murder in the first degree. I'm also to consider then-
youthful brain of Mr. Haag with diminished decision
making capacity, who simultaneously lived througims
very difficult circumstances while still enjoying a
supportive relationship and activities. And alsopan
convicted of murder who has exhibited a stellagkra
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record in prison and has been assessed as a lovoris
violently re-offending.”
RPI 27.

The court sentenced Timothy Haag to a minimum seetef 46 years to
life. RP1 27, CP 756-766. With his current senteftzag will only be
eligible for parole at the age of 63 at which pdiatll have lived almost
three-quarters of his life in prison. Life expewtq in the prison system
makes this sentence another life sentence.

IV. ARGUMENT

Issue No 1 -The Court’s focus on retribution for the victim in setting
a minimum sentence of 46 years re-imposed the funabal equivalent
of a life sentence and failed to provide a meaningff opportunity to
obtain release based on demonstrated maturity andehabilitation

h) The Court failed to provide a meaningful opportunity for
release based on demonstrated maturity and rehabiétion by
relying on retribution rather than rehabilitation i n imposing a
de facto life sentence in violation of the Eighth Aendment
and article 1, section 14.

“Children are different* has been the theme of the recent string of
Supreme Court decisions on juvenigentencing casesliller v.
Alabama567 U.S. 460, 471, 132 S. Ct.2455, 183 L. Ed Zd(2012);

Roper v. Simmon$43U.S. 551,572, 125 S. Ct. 1183, 161 L. Ed. 2d 1
(2005), held that juveniles’ lack of maturity, saptibility to negative

influences and outside pressures, and their $tilhging character made it

4132 S. Ct. 2455, 2470 (2012).

5 Note: By “juveniles,” | refer to persons underyiars old.

15



clear that there was no constitutional justificatfor the imposition of the
death penalty on juvenile offenders. 125 S. Ct311896 (2005).

Relying on empirical data and scientific studibgRoperCourt
specifically found that juveniles are less capalblmature judgement, are
less capable of self-regulation, are unable tosfEeeand take into account
courses of behavior.

As the U.S. Supreme Court noteddddings v. Oklahomal55
U.S. 104, 115 (1982) “Youth is more than a chrogmal fact. Itis a
time and condition of life when a person maybe nsasteptible to
influence and psychological damage.” “The chargstie of a juvenile is
not as well formed as that of an adult,” and [fhefsonality traits of a
juvenile are more transitory, less fixe@®dper,543 U.S. at 540.
Accordingly, ‘juveniles are more capable of chatiggn are adults, and
their actions are less likely to be evidence aftiievably depraved
character.”Graham,130 S. Ct at 2026.

Defendant Graham was 16 years old when he comnattedd
burglary but was sentenced to probation under a gdeeement. 560 U.S.
48, 130 S.Ct. 2011, 176 L. Ed 2d 825 (2010). Furthenes violated the
terms of his parole leading to a conviction andesecing of life in prison
with no possibility of paroldd at 2018-20.

The Supreme Court held that the imposition ofeaviithout
parole sentence for a nonhomicide crime to a jugesffender violated

the Eighth Amendmentd. at 2034. explaining that “[defendant’s]
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sentence guarantees he will die in prison withoytraeaningful
opportunity to obtain release, no matter what hghindlo to demonstrate
that the bad acts he committed as teenager arepreisentative of his
true character.”ld. at 2033. Supported by national and international
consensus, as well as continued research shownimuoing to show the
fundamental differences between adult and juvebrdéns, theGraham
Court found no penological justification for liferstences for juveniles
convicted of nonhomicide offensdd. at 2030.

The special characteristics of juveniles the Smer€ourt
identified inGraham and that are supported by a growing body of
research, apply equally to juveniles convictedarhitide offensesMiller
v. Alabamaph67 U.S. 460, 132 S. Ct.2455, 183 L. Ed 2d 4072220in
Miller, 132 S. Ct. 2455 (2012), two separate cases wesolidated
before the court, the defendants were 14 whendbeymitted capital
murder and were given the mandatory sentence tr simes of life
without paroleMiller, at 2475.

The Court ultimately held that the mandatory secitey of
juveniles to life without parole sentences violatieel Eight Amendment’s
cruel and unusual band. at 2475. Such practice violates the principle of
proportionality by treating adults and childrerkalin meting out
punishmentld. Juveniles must be treated differently. Before inipgs
sentence that amounts to a lifetime in priddiler requires sentencing

courts to evaluate the juvenile’s individual circstances and impose a
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sentence proportional to his culpabilityliller, 132 S. Ct. at 2468.
Culpability is not defined by the juvenile’s partiation in the offense,
Instead the Court then laid out a nonexhaustiv@fisonsiderations that
distinguishes youtHd.

“Mandatory life without parole for a juvenile predes
consideration of his chronological age and itsrhatk features—
among them, immaturity, impetuosity, and failureappreciate
risks and consequences. It prevents taking intowatcahe family
and home environment that surrounds him—and fronchvhe
cannot usually extricate himself—no matter how &lrot
dysfunctional. It neglects the circumstances ofttbmicide
offense, including the extent of his participatiorthe conduct and
the way familial and peer pressures may have &ffielesim. Indeed,
it ignores that he might have been charged andict@avof a
lesser offense if not for incompetencies associaiédyouth—for
example, his inability to deal with police officews prosecutors
(including on a plea agreement) or his incapadcitggsist his own
attorneys and the possibility of rehabilitatiadiller, 132 S.Ct. at
2468, Seee.g., Grahamb60 U.S., at 78, 130 S.Ct., at
2032(“[T]he features that distinguish juveniles frowhuéts also
put them at a significant disadvantage in criminal
proceedings”);).D.B. v. North Carolina564 U.S. 261, 269, 131
S.Ct. 2394, 2400-2401, 180 L.Ed.2d 310 (2Qq#igcussing
children’s responses to interrogation). And finaihys mandatory
punishment disregards the possibility of rehaltibtaeven when
the circumstances most sugges®fit.”

AlthoughMiller did not categorically bar a sentence of life in
prison for a juvenile convicted of homicide, it calose. It held that
such a severe sentence, even for a horrible crinoenstitutionally

permissible only in the rarest of circumstancesretleere is proof of

61d. at 2468.
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“irreparable corruption.”Miller, 132 S.Ct. at 2469. Four years after
Miller was decided, the U.S. Supreme Court heldNhbér announced a
substantive rule of constitutional law and is rattovely applicable.
Montgomery v. Louisiana, U.S. __, 136 S. Ct. 718, 193 L.Ed. 2d 599
(2016). [P]risoners like Montgomery must be giviea bpportunity to
show their crime did not reflect irreparable cotrap; and, if it did not,
their hope for some years of life outside prisofisuaust be restored.td
at 7367 In lowa v. Nul] 836 N.W.2d 41 (lowa 2013)., defendant was
sentenced to 52.5 to 75 years for second-degregemand first-degree
robbery for a 2010 crime committed when he wasdHwas thus not
eligible for parole until he was 69 years old. at 45.

The lowa Supreme Court decided that, althoughéhé&sce was
technically not a life without parole sentenceyas sufficient to trigger
Miller protections: “Even if lesser sentences than lithout parole might
be less problematic, we do not regard the juvengetential future release
in his or her late sixties after a half centuryrafarceration sufficient to
escape the rationales @fahamor Miller. The prospect of geriatric

release, if one is to be afforded the opporturotyrélease at all, does not

" The inconsistency witMiller’s ruling that youth, not just the lack of irrephia
corruption, must be considered at sentencing, Mithtgomeris holding that the
possibility of parole is an adequate remedy fopdiportionate sentencing has not yet
been addressed by the United States Supreme Court.
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provide a ‘meaningful opportunity’ to demonstrate tmaturity and
rehabilitation’ required to obtain release and teesociety as required by
Graham.” Id. at 71. Our case is similar, the prospect of ¢ecieelease
does not provide a meaningful opportunity to reesteiety.

Similarly, inBear Cloud v. Wyoming34 P.3d 132 (Wyo. 2014),
Bear Cloud was sentenced to 45 years to life ®®2Bi09 conviction for
robbery and murder. This case was at the tail é&dyears of appeals and
remands that went up and down the state courtgwaenito the U.S.
Supreme Court regarding the conviction, what mattere is that
defendant was given an aggregate sentence of 4% tgelife for
aggravated burglary, first-degree murder, and doaspto commit
aggravated burglaryd. at 135-36.

Citing Null, The Wyoming Supreme Court remanded for
resentencingd. at 142-46 “As a practical matter, a juvenile offend
sentenced to a lengthy-term-years sentence wilhao¢ a ‘meaningful
opportunity for release....On remand the districtrtsbould weigh the
entire sentencing package, and in doing so it mussider the practical
result of lengthy consecutive sentences, in lighihe mitigating factors of
youth.”Id. at 142-44

In Casiano v. Commissioner of Correctio84,7 Conn 52, 115
A.3d 1031 (Conn. 2015), defendant was 16 in 199&nie robbed a
Subway store and shot an employee. He was senteém&dyears in

prison for felony murder and 20 years each on gitedrobbery in the
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first degree and conspiracy to commit robbery anftlst degreeCasiano,
115 A.3d at 1033-34. He was not eligible for pammbethe 50-year felony
murder convictionld. FollowingMiller, he filed a write of habeus
corpus on the issue of his sentence. 115 A.3024.1

The Connecticut Supreme Court remanded for reseintg,
holding that geriatric release for juvenile offersle/as enough to be
covered byliller. “The United States Supreme Court viewed the quince
of “life” in Miller andGrahammaore broadly than biological survival; it
implicitly endorsed the notion that an individusleffectively incarcerated
for “life” if he will have no opportunity to trulyeenter society or have any
meaningful life outside of prison.” 115 A.3d at 704

Because juveniles effectively sentenced to speeid fife in prison
must have a meaningful opportunity for a resentenbiearing that
comports withMiller, the principles underlying adult sentences —
retribution, incapacitation, and deterrence — doextend to juveniles in
the same wayGraham v. Floridap60 U.S. 48, 71, 130 S. Ct. 2011, 176
L. Ed 2d 825 (2010)Grahamconcluded that, because it denies juvenile
offenders the opportunity to demonstrate growth rmaturity, life-
without-parole sentences for non-homicide offervsas
unconstitutionally cruetl30 S. Ct. 2011, 2029 (2011). This logic was
extended irMiller v. Alabamato all juvenile offenders; no juvenile can be
sentenced to life without parole, regardless ofmge. 132 S. Ct. at 2481.

Children are less blameworthy because they areclgsable of making
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reasoned decisiondiller, 567 U.S. at 471. These decisions were based
on the growing amount of scientific research coniitg what most people
already know: that children are different and cdrb®held to the same
standard as adultMliller, 567 U.S. at 471.

Here, Mr. Haag presented evidence of his life winemvas only
17, immature, lonely, confused, taunted and livmgoverty and
contrasted his juvenile condition with demonstnagiof growth, maturity,
and rehabilitation in every facet of his life. CP Hle held all of his prison
jobs for the full 4 years permitted by DOC polici? 64-55, he obtained
an education and became a mentor to other entéréngystem. CP 121-
125 He had but a single infraction in DOC CP 62&% that more than
20 years before his re-sentencing. If Mr Haagoispermitted to have an
opportunity to truly re-enter society or have angamingful life outside of
prison, one wonders what he would have had to @aldhtion to be

afforded such an opportunity.

b. As Directed By RCW 10.95.030(a)(ii) and (b)( The
Miller “fix” ) The Court Was Obligated To
Meaningfully Weigh The Diminished Culpability Of
Youth In Setting The Minimum Term.

Second Substitute Senate Bill 5064 has been conycatied “the
Miller fix” attempted to resolve the issue of sentendorgffenses

committed by persons before their eighteenth bayhd
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Under the provision applicable in this case, RCW
10.95.030(3)(a)(ii) those who are at least sixte@nyounger than
eighteen convicted of the crime of aggravated fiesiree murder can be
sentenced to no less than 25 years. And a maxiraumdf life. The
offender is not be eligible for parole or earlyeade until their minimum
sentence is served. In setting the minimum termrtsanust “take into
account mitigating factors that account for theidished culpability of
youth as provided iMiller v. Alabama” RCW 10.95.030(b). The juvenile
offender must serve the full minimum term beforeytican petition for
release. RCW 10.95.030(c). After the service efrthinimum term, the
indeterminate sentence review board will deterntinveeperson’s risk of
re-offense using a preponderance of the evidemarelatd. RCW
10.95.030(f). The next hearing following deniakrelease can be no more
than five years from the date of denial. RCW 1@98(f).

Thus, under our legislative scheme, RCW 10.95.038)@3i)
requires the court resentence in accordanceMiiter. Here, the court
had written reports and heard expert testimony fionMarty Beyer and
Dr. Ronald Roesch. CP 62-120, RPII 6-93, both entlpeualified to
render opinions.

Dr. Beyer summarized her findings at CP 62, in Wwishe
addressed 17 year old Haag’s immaturity, isolatipief and shame as he
realized he was gay. He was traumatized by treedbhis father, poverty,

constantly being bullied and ridiculed for beingeoneight,
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psychologically maltreated by his step-father. fteshis intelligence he
functioned younger than his chronological age. & sxribed his offense
as an anomaly and summarized his maturity ovepaisé 20 plus years in
prison that is marked by employment, good behapiagramming and
education. He received the lowest possible rigietoffend rating on the
SAVRY'’s 24 risk items. CP 77.

Dr. Roesch also testified and evaluated Haag asdgpavow risk
to reoffend. The court also had information froi® fprison counselor,
Mary Lou Anderson, (CP 54-55) a prison volunteapthin, Kenneth
Pearson (RPII 96-109 and a former inmate, DorcygLoRPI1l 152-157,
His mother, Sharon Owens and Aunt Janice Beattyadsiressed the
court. RP 11 158-160. All evidence presented wadisputed, Timothy
Haag is not the immature, isolated youth he waswigecommitted his
one only crime. He amply demonstrated that heisrreparably corrupt.

RCW 10.95.030(3)(b) requires the court to applyNtiker factors
and as thélontgomerycourt stated [P]risoners like Montgomery must
be given the opportunity to show their crime did redlect irreparable
corruption; and, if it did not, their hope for soy®ars of life outside
prison walls must be restoredMontgomery136 S. Ctat 736. Itis at a
resentencing years later, as here, the court leadgportunity to review

24 years of change and rehabilitation, that a cocamtmake the most

informed decision. The United States Supreme Qmstrecognized that
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post-sentencing rehabilitation can inform an ingelt resentencing
decision. United States v. Peppet31 S.Ct 1229, 1242, 179 L.Ed.3d 196
(2011). The Supreme Court has also applied thalimphbout the
differences between children and adults in sesatific contexts,
including confessionsl.D.B. v. North Caroling564 U.S. 261, 277, 131
S.Ct. 2394, 180 L.Ed.2d 310 (201 8xate v. Houston-Sconigrk38

Wash. 2d 1, 18-19, 391 P.3d 409, 418 (2017). itnddese, Mr. Haag was
interrogated for hours through the night and ag¢faenfollowing day after
being left alone for a day in jail with not contaath family or an

attorney. CP 473, 496-499, 525-526.

Here, Mr. Haag presented evidence regarding hisatarity when
he was 17. Dr. Beyer opined he was less maturedtieer his age. He
also demonstrated his rehabilitation and maturatimhunder our
sentencing scheme devised to meet the mandatesoottutionally
permissible sentencing review, the court was reglio give meaningful
application to the factors underpinning a consonally permissible life
sentence.

(o} The Court Abused Its Discretion When It Failed ©
Comply With The Constitutional Mandates Of Miller

A trial court has abused its discretion if its ég&mn "is manifestly
unreasonable or 'rests on facts unsupported iretteed or was reached

by applying the wrong legal standardtate v. Rohrichl49 Wn.2d 647,
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654, 71 P.3d 638 (2003). A trial judge affordeskcdetion is not free to

act at whim or in boundless fashion, and discredioes not allow the trial

judge to make any decision he or she is inclinetha&e:
"The judge, even when he is free, is still not ilnbee. He is not
to innovate at pleasure. He is not a knight-erraaiing at will in
pursuit of his own ideal of beauty or of goodné#s.is to draw his
inspiration from consecrated principles. He istaogield to
spasmodic sentiment, to vague and unregulated blamee. He is
to exercise a discretion informed by tradition, Inoetized by
analogy, disciplined by system, and subordinatéth&primordial

necessity of order In the social life." Wide enoughll conscience
is the field of discretion that remains."

Coggle v. Snons6 Wn. App. 499, 504-05, 784 P.2d 554 (1990) {iqgo
Benjamin Cardozo, The Nature of the Judicial Predesl (1921)). But,
within bounds set by case law and statute, thet gifagtiscretion is broad:
"Affording discretion to a trial court allows theal court to operate
within a 'range of acceptable choiceState v. Sisouvani75 Wn.2d
607, 623, 290 P.3d 942 (2012) (internal quotati@mk® omitted) (quoting
Rohrich 149 Wn.2d at 654).

TheRoper, GrahamandMiller line of cases require sentencing to
be based on individual characteristics of the jileashefendant. Given
these principles, it is clear that in order to gaffect toMiller's
substantive holding, every case where a juvenflenoier faces a standard
range sentence of life without parole (or its fumeal equivalent)

necessarily requiresMiller hearing. State v. Ramos, 187 Wash. 2d 420,
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443, 387 P.3d 650, 662, as amended (Feb. 22, 2@&Consideration

denied (Feb. 23, 2017), cert. denied, 138 S. (i, 489 L. Ed. 2d 355
(2017)(de facto life sentence reviewed). As disedssRamos

The requiredMiller hearing is not an ordinary sentencing
proceedingMiller “establishes an affirmative requirement that
courts fully explore the impact of the defendajugnility on the
sentence renderedidiken v. Byars410 S.C. 534, 543, 765 S.E.2d
572 (2014). Therefore, a court conductingliler hearing must do
far more than simply recite the differences betwje@eniles and
adults and make conclusory statements that theddfehas not
shown an exceptional downward sentence is justified

The court must receive and consider relevant ntibgaevidence
bearing on the circumstances of the offense andulpability of
the offender, including both expert and lay testimas
appropriate. The court and counsel have an affiuaauty to
ensure that proper consideration is given to therje's
“chronological age and its hallmark features—amtbragn,
immaturity, impetuosity, and failure to appreciagks and
consequencesMiller, 132 S.Ct. at 2468. It is also necessary to
consider the juvenile's “family and home environthamd “the
circumstances of the homicide offense, includirgektent of

his participation in the conduct and the way faahiéind peer
pressures may have affected himal” And where appropriate, the
court should account for “incompetencies associatiéd youth”
that may have had an impact on the proceedingh, asthe
juvenile's “inability to deal with police office prosecutors
(including on a plea agreement) or his incapadcitgdsist his own
attorneys."ld.

When making its decision, the court must be mintiat a life-
without-parole sentence is constitutionally protatifor juvenile
homicide offenders whose crimes reflect “ ‘unfodtesyet

transient immaturity’ ” rather than “ ‘irreparalderruption.’

" Id. at 2469 (quotindRoper 543 U.S. at 573, 125 S.Ct. 1183).
Moreover, due to “children's diminished culpabilgyd

heightened capacity for change ... appropriatesiona for
sentencing juveniles to this harshest possiblelpewdl be
uncommon.’ld. The sentencing court must thoroughly explain its
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reasoning, specifically considering the differences between
juveniles and adults identified by tMiller Court and how those
differences apply to the case presented. While formal written
findings of fact and conclusions or law are not strictly required,
they are always preferable to ensure that the relevant
considerations have been made and to facilitate appellate review.

State v. Ramg487 Wash. 2d 420, 44344, 387 P.3d 650, 662—63, as
amendedFeb. 22, 2017), reconsideration den{&eb. 23, 2017), cert.
denied 138 S. Ct. 467, 199 L. Ed. 2d 355 (2017)

For Eighth Amendment purposes, a sentence of life without the
possibility of parole is the harshest penalty that may be imposed on a
juvenile. Miller, 132 S.Ct at 2475. This penalty is reserved for only the
rarest case involving a juvenile offender who is irredeemable corrupt. Id.
At 2469. Mr. Haag's undisputed record of caring and responsible
behavior as he matured, despite being in prison, demonstrates he is not
irredeemable. RPI 25, 27

In Grahamthe Court reiterated the critical differences between
juveniles and adults that it set out in RopeSimmons, 543 U.S. 551
(2005) differences that do not absolve juveniles of responsibility for their
crimes, but do reduce their culpability and undermine any justification for
ending their free lives. The Grahabourt noted that juveniles lack adult
capacity for mature judgment, Graham, 130 S. Ct. at 2026-27.
Consequently, the juvenile should not be deprived of the opportunity to

achieve “maturity of judgment and self-recognition of human worth and
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potential” with “no chance to leave prison befdfe’s end” because
maturity can lead to that considered reflectionolihs the foundation for
remorse, renewal and rehabilitatioBraham,130 S. Ct. at 2032.

This is the situation presented in this case atiterahan embrace
Haag’'s demonstration of maturity, remorse and riiketion the
sentencing court defaulted to retribution as thereding consideration
guiding its decision. The emotional appeal of sactapproach cannot be
overstated and is demonstrated by the sentenailyg jsiexpressed
sympathy for the Dillard family (RP1 16), the udardlammatory
language to describe the crime as “monstrous” (B¥pland the comment
that the killing of the young neighbor girl was werthan a store clerk
being shot in a “robbery gone bad”, or the death n¥al gang member
from s single gunshot or a vehicular homicide fratmead on collision
from driving too fast. RPI 18. As an aside, nhoh&ese comparisons
appear to be crimes that would have been proseestadgravated
murder and thus, would not be in the same postlihe. court’s true
motivation in fashioning a sentence is found ingtegement that
“Retribution holds that punishment is a necessatydeserved
consequence for one’s criminal act. Under thebretive theory the
severity of the punishment is calculated by thevigyaf the wrong
committed.” RPI 25 and his comment, “So the Caufaced with the
daunting task of properly weighing a multiplicitf/factors, which include

a vile, cowardly, and particularly heinous mulgyststrangulation and
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drowning of a defenseless, sixty-five pound lifld committed by a three
hundred pound seventeen-year-old young man thaltedsn a convicted
for aggravated murder in the first degree.” RPI 27.

Juveniles’ immaturity and vulnerability mean thte' case for
retribution is not as strong with a minor as anlgtdRoper,543 U.S. at
547. Most significantly, juveniles’ immaturity oaifure to appreciate risk
or consequence are temporary defichsller, 132 S. Ct. at 2464The
Miller Court’s reasoning draws from the evolving scieofckrain
development and sociological studies, but its texytule of law is
grounded in the fundamental constitutional prireiptohibiting excessive
sanctions under the Eighth Amendment. Juvenile®pnal difference
from adults undermine the possible penologicaifjaation for punishing
juvenile offenders with a sentence that “guaranteewill die in prison
without any meaningful opportunity to obtain reledsGraham,130 S.

Ct. at 2033. Nor can a sentencing court justiffeadentence for a juvenile
simply because a child has committed a serioubarking offense.

Adams v. Alabamd,36 S.Ct, 1796, 1800 (2016) (quotiRgper v.
Simmons543 U.S. 551, 570 (2005))The gruesomeness of a crime is not
sufficient to demonstrate that a juvenile offenddseyond redemption:

‘the reality that juvenile’s still struggle to deé their identity means it is
less supportable to conclude that even a heinaone @ommitted by a

juvenile is evidence of irretrievably depraved ctaer.”
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The court had undisputed evidence regarding hisithahl
characteristics that supported a sentence thatdAwaue afforded
meaningful opportunity for release. The 46 yearimum sentence does
not provide a meaningful opportunity for releasBl R7, CP 756-766
The court abused its discretion by failing to ap@te the differences
between juvenile and adult culpability and the tedijustification of
sentence premised primarily on retribution.

The Court’s focus on “retribution” rather than tHaag’'s
immaturity at the time of the offense, his utteak@f any other criminal
offenses, his stellar record in prison and dematistr of maturity and
rehabilitation, violate$iller and our statutory “fix”. The court’s
disregard for the uncontroverted testimony preskhiethe defense, and
the repeated references to Haag as a man andszéiwhile imposing a
minimum sentence of 46 years “contrave@eaham’sfoundational
principle” that a judge may not impose such peesaltin juveniles “as
though they were not childrenMiller, 132 S.Ct. at 2466. See al8nper
v. Simmons543 U.S. 551, 569-74, 125 S.Ct. 1183, 161 L,Ed22005).

d. Mr. Haag's remarkable rehabilitation, overcoming
child hood trauma, poverty and emotional abuse,
establishes that he has not received the constitatially
mandated meaningful opportunity for release.

The sentence in this case does not allow a pacaedhearing
until after Haag has served 46 years, and doegrovide Haag with a

meaningful opportunity for releaskliller demonstrates that the prior
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rules requiring a sentencing judge to impose artt dased sentence upon
a juvenile, without accounting for his age andhitsibutes violates the
fundamental principle barring cruel and unusualighment. Further, the
GrahamCourt found that a sentence lacking any legitinpateological
justification is by its nature disproportionatetie offense, in violation of
the Eighth Amendment.

Incarcerating a child for the rest of his life @&sely justifiable
when a juvenile’s developmental immaturity is temgpg and his capacity
for change is substantialMiller, at 2464-65seeM. Levick, et al, “The
Eighth Amendment Evolves: Defining Cruel and Unusuaishment
Through the Lens of Childhood Adolescence,” U.Ph. & Soc. Change,
297 (2012). The scientific research does not pi@any reason to
distinguish between homicide and non-homicide odioms in this
regard. In either case, the signature qualitiesdolescence reduce a
juvenile’s culpability and increase their capaddy change. Condemning
an immature, vulnerable and not yet fully formedladcent to live every
remaining day of their life in prison, no matterathhe crime, is thus

constitutionally disproportionate sentence.

8 As a juvenile homicide offender facing a de fddf®without-parole sentence,

petitioner Joel Rodriguez Ramos was entitled kdilker hearing, just as a juvenile
homicide offender facing a literal life-without-mde sentence would be. State v. Ramos,
187 Wn.2d 420, 429, 387 P.3d 650, 656, as amerddd P2, 2017), reconsideration
denied (Feb. 23, 2017), cert. denied, 138 S. G, 489 L. Ed. 2d 355 (2017)
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A 46 year minimum sentence is tantamount to askfietence.
Only after serving 46 years would Haag be eligiblea review by the
ISRB, which would then decide if he would be padoldf the board
decided he not to release him, Haag would haveaibamother 5 years
before again petitioning for release. RCW 10.28)(8)(f). The average
life expectancy for men who are not in prison ipragimately 78 years,
and prison accelerates the negative consequeneggngf. There is
substantial research on the negative effects sbpron life expectancy.
Pridemore, William AlexThe Mortality Penalty of Incarceration:
Evidence From A Population-Based Case Control S@idyworking-Age
Males,Journal of Health and Social Behavior, Vol 55(2§233 (2014);
Patterson, Evelyn PhThe Dose-Response of Time Served in Prison On
Mortality: New York State 1989-20@3nerican Journal of Public Health
Vol. 103, No,3 March 2013; Chammah, Maurid2o you Age Faster in
Prison? The Marshall Project August 24, 2015
https://www.themarshallproject.org/2015/08/24/15ydoi-age-faster-in-
prison. The actual extent of the diminished lk@&ctancy resulting from
imprisonment was addressed by the United Stateeiseng
Commission which defines a life sentence as 470thsojust over 39
years. US Sentencing CommissitldS Sentencing Commission

Quarterly Data Report: Fiscal Year 2017”7, pg. 28l.rBased on the
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median age of sentencing of 25 yéatise life expectancy for a person in
general prison population is 64 years of age. ull\sin Michigan
suggested that adjusting for the length of sentanderace resulted in a
significant shortening of life expectancy, Life egtancy for Michigan
adult incarcerated for natural life sentences v&a$ g$ears. ACLU of
Michigan Life Without Parole Initiative, Michigafe Expectancy Data
for Youth Serving Natural Life Sentencagailable on line at:
https://fairsentencingofyouth.org/wp-content/uplei2®10/02/Michigan-
Life-Expectancy-Data-Youth-Serving-Life.pdf. Thatmber is even lower
for those who began their sentences as childres,gbrving more years in
prison than their adult counterparts with the saer@ence. Michigan
youth serving a natural life sentence were founlaiee an average life
expectancy of 50.6 yeaisl. Thus, the court’s re-imposition of a sentence
that does not provide for even the possibilityeleéase until age 64 again

imposed a life sentence.

Issue No 2 -Imposition of A Sentence That Results In A Juvenile
Who Is Not Irredeemably Corrupt or Depraved To Dieln Prison
Violates Not Only The Eighth Amendment But Also TheMore
Protective Washington State Constitution Prohibition Against Cruel
Punishment.

Our Supreme Court recognized our repeated recogitihat the
Washington State Constitution’s cruel punishmeatisé often provides

greater protection than the Eighth Amendmei8tate v. Robert4,42

° Of note, is Mr. Haag was only 17 years old andi&@s at the time of his offense, thus
serving 8 more years than the median age of 25wa#eincarcerated from July 9, 1994
onward.
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Wn.2d 471, 506, 14 P.3d 713 (2000); Wash. Contst, 8ection 14. This
“established principle” does not require analysiderState v. Gunwall,
106 Wn.2d 54, 720 P.2d 808 (198@).at 506 n.11. GiveMiller's
almost categorical prohibition on sentences ofilife incarceration for a
juvenile, article I, section 14 further bars theposition of a de facto life
sentence lasting the rest of a 17 year old offéadié when that sentence
was imposed without meaningful application of Gr@hamandMiller
factors.

In State v. Basset1l98 Wn. App. 714, 394 P.3d 436yiew
granted,189 Wn.2d 1008 (201 7this Court examined imposition of life
without possibility of parole on a juvenile offemdender RCW
10.95.030(3), in light of the state constitutiopedhibition against “cruel”
punishmentBassettsupra. Article I, 8 14 provides, in relevant pénat
“[e]xcessive bail shall not be required. . .noredrpunishment inflicted.”
This provision provides greater protection to atizens than the Eighth
Amendment, which prohibits only those punishmerntgctvare both cruel
and unusualSee, e.g., State v. Manussit29 Wn.2d 652, 674, 677, 921
P.2d 473 (1996)see also, State v. Rived?9 Wn.2d 697, 921 P.2d 495
(1996). As a result, by definition, because trdefal constitution has
been interpreted as providing less protection tharstate provision,
anything which violates the federal provision vaé deemed to have
violated our state constitution as w&ke Manussied29 Wn.2d at 674.

But further, the fact that our state constitutisfidcused solely on “cruel”
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punishment without requiring that punishment td'loeusual” supports
the conclusion that our state clause is more ptigtem this regard than is
the federal constitutiond.

In Bassettthis Court found that Article 1, § 14 creates a
“categorical bar” against imposing life without thessibility of parole for
even the most heinous of juvenile crimes. 198 Wop.Aat 716, 727-732.
The court cited with approval the lowa casé&tdte v. Swee879 N.W.2d
811 (lowa 2016). In that case, 17-year-old Is&aleet in 2012 killed his
grandparents who had raised him. 879 N.W.2d at83R He was
sentenced to life in prison without pardfeveetat 816.

The lowa Supreme Court ruled that the state canistit created a
categorical bar against the imposition of life witih parole sentences on
juvenile offenders.ld. at 839. It reasoned that Miller essentially regsiir
the sentencing judge to decide that a youth isi@eenably corrupt before
sentencing them for life. The problem is that t#ired of speculation when
the offender is still a juvenile is inherently uible. Id. It therefore
imposed a categorical ban on such sentences ureléwa constitution.
Id.

TheBassetiCourt likewise examined the sentencing practeelfit
rather than using a proportionality analysis speti the defendant’s
caseld.at 732-733. CitindRamos 187 Wn.2d 420-455, 387 P.3d 650
(2017), andHouston-Sconiersl88 Wn.2d 1, 391 P.3d 409 (2017), this

Court noted that our state’s highest Court hasneteéMiller’s
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protections even beyond its holding in federal toassett198 Wn.
App. At 737. InRamostheBassetiCourt noted, the Supreme Court
extended application dfliller “to juveniles sentenced for multiple
homicides or to de facto life sentence3dssettat 736.

In Houston-Sconierghe Supreme Court extended the reasoning of
Miller, holding that, under the Eighth Amendment prolobitagainst
cruel and unusual punishment, “sentencing courtst imave absolute
discretion to depart as far as they want belowotherwise applicable
ranges and/or sentencing enhancements when sergguaeeniles in adult
court, regardless of how the juvenile got thekouston-Sconietrsl 88
Wn.2d at 9, 18. Just asiRamosthe extension occurred even though the
U.S. Supreme Court had yet to reach this concluslonston-Sconiets
188 Wn.2d 1, 9. Of special note for this case,®wpreme Court applied
Miller and found a right to an individualizédiller hearing for crimes not
involving murder - even though the sentences ih¢hse were 26 and 31
years - far less than “life without parolédbuston-Sconiersl88 Wn.2d at
19-20.

In Bassettthis Court relied on these recent high courtslens,
and the greater protections of our state consiitytio find that “societal
standards of decency favor banning life withoubfegrfor juvenile
crimes.Bassett198 Wn. App. at 741. The Court detailed the récen
building of “national consensus against juvenile Without parole

sentences,” then turned to the difficulties in deiaing what very few
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juvenile homicides justified such a senterigassett 198 Wn. App. at
741-742. Even under the Eighth Amendment, the Bupreme Court had
admitted the serious difficulty even expert psyolgedts had in making
the required distinction “between the juvenile affer whose crime
reflects unfortunate yet transient immaturity, &mel rare juvenile offender
whose crime reflects irreparable corruptioBdssett198 Wn. App. at
741, quotingRoper v. Simmon%43 U.S. 551, 573, 125 S. Ct. 1183, 161
L. Ed. 2d 1 (2005).

As discussed by the Bassett Court, the “fundamemtddlem with
our Miller-fix statute” - that the sentencing coistrequired to make a
distinction which even expert psychologists haveoss trouble making.
Bassett198 Wn. App. at 742. The Court stated: “The seeitey court
must separate the irretrievably corrupt juvenitesf those whose crimes
reflect transient immaturity - a task even expsstghologists cannot
complete with certainty. Thus, the Miller-fix steguesults in an
unacceptable risk that juvenile offenders whosmesi reflect transient
immaturity will be sentenced to life without paraeearly release
because the sentencing court mistakenly identifieguvenile as one of
the uncommon, irretrievably corrupt juvenilekd at 742.

This risk is even more unacceptable given the wffe- and
greater - protections in the constitution of oatet As noted by the
BassetiCourt, even under the less-protective Eighth Ameent, life

without parole for juvenile homicide offenders igpposed to be
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“uncommon” and “rare.Bassett198 Wn. App. at 742-743. This leads to
a logical conundrum - how can Washington’s greptetections be
enforced under our state constitution when to caipibh those
protections, life without parole sentences mudirbied to “only the

most uncommon and rarest of offenders?” The Caeld that this is “an
impossible determination for the sentencing courhtike when faced
with a juvenile offender,” given all the revelateofMiller regarding the
transient immaturities and weaknesses of youths@&gs198 Wn. App. at
743.

Moreover, the Court noted that thgller factors themselves
“provide little guidance for a sentencing court @lwdnot alleviate the
unacceptable risk” of unconstitutional sentencimajng that the analysis
asked for under those factors is “fraught with sisiBassett 198 Wn.

App. at 743. For example, this Court noted, howstha sentencing court
consider either having a stable family and homa leistory of horrendous
abuse and no such home? Does the lack of sucbibzstg influence
indicate profound wounds so great that hope ofbiditetion should be
deemed minimal? Or should a court view the lackumh a home as proof
that no chances were given and rehabilitation cbaldhore likely?
Bassett,198 Wn. App. at 743. In light of the speculativel aincertain
nature of theMiller analysis, the Miller-fix statute creates a risk of
misidentifying juveniles with hope of rehabilitatidor those who are

irretrievably corrupt. That is unacceptable undar $tate’s cruel
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punishment proscription. For those reasons, liféesees without parole
or early release for juvenile offenders as allowader RCW
10.95.030(3)(a)(ii) are unconstitutionBlassett 198 Wn. App. at 743.

Further, undeBassettsuch a sentence is arguably categorically
unconstitutional under the state constitution, reigss of the
circumstances of the crime. Even so, the circunestgihere cannot be
deemed the “worst of the worst” - nor can Mr. Haag.

In Bassettthe 16-year-old defendant got revenge after being
kicked out by his parents by stealing a rifle, tirepa makeshift
“silencer,” waiting a few days, then breaking ihis home and shooting
them dead. Bassett’s friend, who was a year ottisapled the phone line
before the attack and afterwards came in and sasgdt’s father in the
head a second time when the man appeared toesalie. After the
shooting, Bassett or his friend then drowned Bésdete-year-old
brother in a bathtub to conceal their crime, arbthe bodies in various
places, then cleaned the hoBassett198 Wn. App. at 717. Here, Mr.
Haag killed a young neighbor in his own home arth@&r body under his
bed, the very kind of impetuous, ill-thought outiaash violence which is
exactly whatMiller recognizes are the transient weaknesses of youth.

Although our State Supreme Court has acceptedwe\ilee
rationale ofBassetis compelling. As the U.S. Supreme Court has held,
“failure to apply a newly declared constitutionaler to criminal cases

pending on direct review violates basic norms afstibutional
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adjudication.”Griffith v. Kentucky479 U.S. 314, 322, 107 S. Ct. 708, 93
L. Ed. 2d 649 (1987). Once a new constitutiona islannounced, the
nation’s highest court held, “the integrity of jadil review requires that
we apply that rule to all similar cases pendinglwact review.” Id.

In the wake oMiller andMontgomerytwenty states along with
the District of Columbia have outright banned kf&hout-parole
sentences for juvenild8!! In addition, several state supreme courts have
interpretedMiller to address the issue of effective life without paucases
(where a term-of-years sentence guarantee a dehthdobars) and
sentences that do not provide a meaningful oppiytéor release (where
an offender’s only hope for release is when theygariatric). The
Bassett court concluded that a RCW 10.95.030(ayaks
unconstitutional. 198 Wn.2d at 445-46. Even tholly. Haag was not
resentenced to life without the possibility of dardne was in fact

sentenced to a life sentence that does not pravidalistic opportunity

0 pParole as an adequate remedy when a juvenileviligea de facto life sentence was
recently addressed by our State Supreme Co@ftaite v. Scott190 Wn.2d 586, 416
P.3d 1182.Scottconstrue RCW 9.94A .730 and found that the righgetition for
review and release after 20 years was constitutioadequate, however, this provision
is not at issue in this case.

11 Rovner, Josh., “Juvenile Life Without Parole: Amebview,” The Sentencing Project
(Oct. 2017 (Alaska, Arkansas, California, Colora@onnecticut, Delaware, Hawaii,
lowa, Kansas, Kentucky, Massachusetts, Nevada, Jéesey, North Dakota, South
Dakota, Texas, Utah, Vermont, West Virginia, Wyog)irSee alsdssociated Press, “A
State-By-State Look at Juvenile Life Without Payble.S. News & World Report (July
31, 2017). https://lwww.usnews.com/news/best-stati@s/articles/2017-07-31/a-state-by-
state-look-at-juvenile-life-without-parole.
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for release, and is in fact another life senterds. sentence should be
reversed as a violation of our State’s prohibitgainst cruel punishment.

Issue No 3 -Mr. Haag Was Deprived Of His Rights To Trial By Jury
And Due Process When The Resentencing Court Imposed Greater
Sentence Than Authorized By The Jury's Verdicts ; KW
10.95.030(3) Is Unconstitutional Under Alleyne

In Miller, supra, the U.S. Supreme Court held that it was a
violation of the 8th Amendment prohibitions agaiwestiel and unusual
punishment to allow automatic or mandatory impositof a sentence of
life without the possibility of parole on a persaho was a juvenile when
the crime or crimes occurred. 132 S. Ct. at 2468.rdsponse, the
Washington legislature has amended our state’®seing statutes to try
to ensure that our laws comply with the constitudlomandates of Miller.
See Laws of 2014, ch. 130 (the “Miller fix”); Lave$ 2015, ch. 134 (the
“Miller fix 2.0”). Those statutes were not appliednsistent with those
mandates below. But as an initial matter, the emnocedure below was
flawed and reversal and remand is required, bec&G% 10.95.030
violates the state and federal due process clarskshe 6th Amendment
and Article I, 88 21, 22, rights to trial by jury.

Both the state and federal constitutions guaratiteaight to due
process and jury trial, both of which *“requires tthea sentence be
authorized by the jury’s verdict.State v. Williams-Walkerl67 Wn.2d

889, 896, 225 P.3d 913 (2010); sB&kely v. Washingtqrb42 U.S. 296,
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303, 124 S. Ct. 2531, 159 L. Ed. 2d 403 (2004). &yriblese rights, other
than the fact of a prior conviction, “any fact thatreases the penalty for a
crime beyond the prescribed statutory maximum nbessubmitted to a
jury, and proved beyond a reasonable doulgpprendi v. New Jerse$30
U.S. 466, 490, 120 S. Ct. 2348, 147 L. Ed. 2d 28®0); seaWilliams-
Walker, 167 W.2d at 896. Since 2004 it has been wellesktihat the
statutory maximum in question is “the maximum agedmnay impose
solely on the basis of the facts reflected in tivg yerdict or admitted by
the defendant” rather than the statutory maximurthaized for the
crime. SeeBlakely 542 U.S. at 303 (emphasis in original). Our state
constitution provides greater protection for junigls than does the federal
clause. Se®Villiams-Walker 167 Wn.2d at 896. Under both, however, the
rights are violated if the sentencing court impogester punishment than
that authorized solely based on the facts actdiallpd by a jury, beyond a
reasonable doubt. S&tate v. Recuencd63 Wn.2d 428, 440, 180 P.3d
1276 (2008) Recuenco I Blakely 542 U.S. at 303. Thus, when the
prosecution seeks to have a court impose a sensbhwe the standard
range (an “exceptional” sentence), the relevartsfawst be proven to and
found by a jury, beyond a reasonable doubt. Stse v. Ortegal31 Wn.
App. 591, 594-95, 128 P.3d 146 (2006), review dnis0 Wn.2d 1002

(2007); see RCW 9.94A.53Bjakely, 542 U.S. at 303. Further, these rules
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apply to “circumstances in aggravation or mitigafiaf the relevant facts
“expose a defendant to a greater potential senter@@enningham v.
California, 549 U.S. 270, 281, 127 S. Ct. 856, 166 L. Ed82@ (2007).

In Alleyne decided in 2013, the U.S. Supreme Court reveitsedwn
decision from 11 years before, Hharris v. United States536 U.S. 545,
122 S. Ct. 2406, 153 L. Ed. 2d 524 (2002), ovedulg Alleyne supra.
Alleyne 133 S. Ct. at 2159-63. In Harris, the Court hadnfl that the
principles of Apprendidid not apply and the Sixth Amendment and due
process did not require that facts relied on to asdtigher mandatory
minimum sentence had to be proven to a jury, beyorehsonable doubt.
SeeHarris, 536 U.S. at 557-58; see algdleyne 133 S. Ct. at 2159-63.
Reuvisiting the issue in Alleyne, the Court rejectiee reasoning of Harris,
finding it inconsistent not only with prior caseldwt with “the original
meaning of the Sixth Amendment.” 133 S.Ct. at 2565-The Alleyne
Court declared: IlApprendj we held that a fact is by definition an element
of the offense and must be submitted to the juryt iincreases the
punishment above what is otherwise legally presckibWhile Harris
declined to extend this principle to facts incragsmandatory minimum
sentencesApprendi’'s definition of “elements” necessarily includes not
only fact that increase the ceiling, but also ththss increase the floor.

Both kinds of facts 9 alter the prescribed rangeaitences to which a
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defendant is exposed and do so in a manner thatavzggs the
punishment. Facts that increase the mandatory mminsentence are
therefore elements and must be submitted to thegand found beyond a
reasonable doubflleyne 133 S. Ct. at 2158 (emphasis addédleyne
recognized the “obvious truth” that the floor ofetmandatory term a
defendant must serve was as important as its ge#itleyne, 133 S. Ct. at
2160-61.

As a result, setting a minimum term is now withire tambit of
ApprendiandBlakely, so that any fact relied on to increase the mimmu
must be proven to a jury, beyond a reasonable d&t®W 10.95.030 as
amended by the so-called “Miller fix” and “Milleixf2.0” laws runs afoul
of these requirements and violates the Sixth Amemdndue process and
our state’s right to trial by jury. As relevant BelRCW 10.95.030 sets
forth the penalties for aggravated first degree dauras either life
imprisonment without the possibility of parole oeath, with specific
provision for those whose crimes occurred when theye between 16
and 18 years of age: [a]ny person convicted ofcifirme of aggravated
first degree murder for an offense committed whwen gierson is at least
sixteen years old but less than eighteen yearsiuddl be sentenced to a
maximum term of life imprisonment and a minimum nteof total

confinement of no less than twenty-five years. Aimum term of life
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may be imposed, in which case the person will leéigible for parole or
early release. RCW 10.95.030(3)(a)(ii). Thus, thespmptive sentence
for an offender who was Haag'’s age at the timénefcrime is a minimum
term of “total confinement” of no less than 25 yeand a maximum term
of life with the possibility of parole. A higher mimum term may be
imposed, apparently up to “life,” which would améwtm a sentence of life
without the possibility of parole. Another new sentset forth the factors
which must be considered by the judge in decidirgciv sentence to
impose: [ijn setting a minimum term, the court mtete into account
mitigating factors that account for the diminishadpability of youth as
provided inMiller v. Alabama 132 S.Ct. 2455 (2012), including but not
limited to, the age of the individual, the youthéchildhood and life
experience, the degree of responsibility the youwths capable of
exercising, and the youth’s chances of becomingb#itated. RCW
10.95.030(3)(b). As a result, in considering whetieeimpose something
other than the presumptive sentence of 25 yearsmam and a maximum
of life with the possibility of parole, the Legislse required the judge to
consider not a balance of mitigating and aggragafactors but solely the
mitigating factors of youth as discussed in Millencluding those
specifically laid out in the statute. The statutgrioperly allows a judge -

not a jury - to increase both the minimum and treimum punishment
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from what is presumed - up to life without the pb#isy of parole - upon
consideration of “factors.” And further, the st&woes not mandate that
the judge’s findings regarding any facts which supgis decision are
made beyond a reasonable doubt - or even put itingiri RCW
10.95.030(3)(b). As a result, RCW 10.95.030 vidatee process and the
state and federal rights to trial by jurApprendiexamined the role and
purpose of the Sixth Amendment jury trial rightaar country, noting it
was “[tjo guard against a spirit of oppression &rdnny on the part of
rulers,” and ‘as the great bulwark of [our] civiigapolitical liberties.” 2 J.
Story, Commentaries on the Constitution of the ethibtates 540541 (4th
ed. 1873) (quoted in Apprendi, 530 U.S. at 477).evéhthe legislature
creates a default sentence of less than life wittieaipossibility of parole
but allows an LWOP sentence to be imposed aftesideration of the
Miller factors, those factors must be proved beyandasonable doubt by
a jury underAlleyne RCW 10.95.030(3) improperly authorizes a
procedure which violates the state and federatsightrial 12 by jury and
to due process. Because the statute authorizequtiyge to make the
findings on the relevant facts required to impdse higher minimum and
maximum terms, it runs afoul éflleyne And on remand, because there is
no procedure to empanel a jury to make the requiretings and no

inherent authority for a court to create such acedore, Haag must be

47



sentenced to the presumptive term - 25 years mmimith a maximum
of life with parole, the only sentence supported thg existing jury
verdicts. See, e.gState v. Pillatos159 Wn.2d 459,

Issue No. 4 - The remedy is to order a new sentengi hearing
before a different judge.

A new judge should be appointed on a case wherereithis
reasonable to expect the judge would have subalatifficulty putting
out of his mind evidence that he should not comsadevhen reassignment
“is advisable” to preserve the appearance of fasria re Ellis, 356 F.3d
1198, 1211 (9th Cir. 2004). Reassignment to a miffesentencing judge
is the appropriate remedy in the case at bar. Wdngandge makes a
sentencing decision without factoring in all neeegsinformation, the
judge’s continued involvement creates an appearahgefairness and the
remedy is remand before a different judge. Cityseéttle v. Clewis, 159
Wn.App. 842, 851, 247 P.3d 449 (2011); see Harridd® Wn.2d 559
(remedy for prosecution’s breach of plea is “reskrsf the original
sentence and remand for a new sentencing, preyebabbre a different
judge”); Sledge, 133 Wn.2d at 846 n.9 (we “providiea new judge at the
disposition hearing in light of the trial court'seady-expressed views on
the disposition”); Alcala Sanchez 666 F.3d at 577 (remanding for

resentencing before a different judge — regardtdsghe prior judge’s
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impartiality — because it is necessary “to elimendbe impact of the
government’s prior mistake and breach”). In additto cases where the
court’s initial sentencing decision occurred atn@etwhen the prosecution
advocated for a sentence that was not part ofldeel@argain promise, the
appearance of fairness may require reassignmemtcage. In Clewis, the
defendant questioned the judge’s objectivity afteg judge ordered a
material witness warrant when the prosecution hatl requested the
order. 159 Wn. App. at 851. Although the issue bexanoot when the
judge later recused himself, the Court of Appeglead that if the judge’s
continued involvement in the case “created the ampee of a bias”
against Clewis, the remedy would be a new triabteef different judge.
Id. Similarly, when a judge pronounces a sentencerbefdias heard and
considered all available information, the remedyramand for further
proceedings before a different jud@tate v. Aguilar-Riverad3 Wn.App.

199, 203, 920 P.2d 623 (1996) (“the appearancaiafidss requires that
when the right of allocution is inadvertently oradtuntil after the court
announced the sentence it intends to impose thedgns to send the
defendant before a different judge for a new seagnhearing.”). As this
Court held inState v. Crider 78 Wn.App. 849, 899 P.2d 24 (1995), and
affirmed in Aguilar-Riverg 83 Wn.App. at 203, Even when the court

stands ready and willing to alter the sentence wiresented with new
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information (and we assume this to be the case,Heoen the defendant’s
perspective, the opportunity comes too late. Theisten has been
announced, and the defendant is arguing from aldisdaged position.
Crider, 78 Wn.App. at 861. It is appropriate to reasdigis case to a
different judge who did not already announced aesee, so that Mr.
Haag is not disadvantaged in his request for aesegntthat fully weighs
the attributes of youth and his potential for ralibion.

V. CONCLUSION

Sentencing a juvenile to spend the rest of higrifprison is the
harshest possible penalty availabiiller, 132 S.Ct. at 2469. Itis a
penalty reserved for those rare juveniles who raeeleemably corrupt,
beyond redemption, and unfit to enter society deghe diminished
capacity and greater prospects for reform thatadly distinguish
juveniles from adultdd.

The minimum 46 years to life sentence imposed ioroihy Haag
does not include an opportunity for release baseldi®rehabilitation and
demonstrated maturity. Given the data concerrirditespans of
juveniles sentenced to lengthy prison terms, thigence requires him to
spend the rest of his life in prison. Even thotlghuncontested evidence
before the court established that Mr. Haag'’s cnivas the result of the

diminished maturity associated with juvenile brdevelopment, trauma
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and poverty and that he is not irredeemably corrupt or beyond redemption.
Sentencing a person who committed a crime when he was 39 days past his
17" birthday to a sentence that results in a de facto life term, when he is
not beyond redemption, is contrary to the dictates of Miller and Graham
and violates both the Eighth Amendment and Art1, section 14 of the
Washington constitution and the dictates of RCW 19.95.030. Finally, the
statute established a minimum sentence of 25 years, under Alleyne,
Blakely and Apprendi, a finding above the 25 year minimum required a
jury finding.

Mr. Haag has been a model prisoner, who embraced programing,
employment and educational opportunities. The experts unanimously
agree he is a low risk for re-offense. Timothy Haag requests this court
remand to a different trial court with instructions to impose his requested
minimum 25 year sentence.

Dated this [/ dayof |~ 42018,

Respectfully Submitted,

VAN,
MARY K. HIGH, WSBY¥¥ 20123
Attorney for Appellant, Timothy Haag
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