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l. SUPPLEMENTAL ASSIGNMENTS OF ERROR
The trial court erred when it concluded that “[tlhe fact that
the defendant’s conduct during the commission of this
offense involved multiple incidents of offenses over years of
time ... is a substantial and compelling reason that justifies a
sentence above the standard range.” (Conclusion of Law 2)
The trial court erred when it concluded that “[tlhe fact that
there were multiple victims is a substantial and compelling
reason that justifies a sentence above the standard range.”
(Conclusion of Law 3)
The trial court erred when it concluded that [tlhe appropriate
length of sentence the defendant should receive is 240
months to life on both Count | and Count II.” (Conclusion of
Law 4)

1. SUPPLEMENTAL ISSUES PERTAINING To THE
ASSIGNMENTS OF ERROR

Should this case be remanded for resentencing because two
of the reasons supplied by the sentencing court do not
legally justify a departure from the standard range?
(Assignments of Error 2, 3, 4,5 & 6)

Did the trial court improperly rely on the “multiple incidents”



or “multiple victims” aggravators to justify the exceptional

sentence in this case, when those aggravators must be

based on facts related to the charged crimes, but the trial

court instead relied on facts related to uncharged incidents?

(Assignments of Error 2, 3, 4,5 & 6)

1. SUPPLEMENTAL STATEMENT OF THE CASE

Pursuant to this Court’s order dated March 29, 2018, the trial
court entered written Findings of Fact and Conclusions of Law for
Exceptional Sentence. The court’s conclusions of law state:

1. The fact that the defendant occupied a
position of trust with both K.M. and K.E. is a
substantial and compelling reason that justifies a
sentence above the standard range.

2. The fact that the defendant’s conduct
during the commission of this offense involved
multiple incidents of offenses over years of time for
both K.M. and K.E. is a substantial and compelling
reason that justifies a sentence above the standard
range.

3. The fact that there were multiple victims is a
substantial and compelling reason that justifies a
sentence above the standard range.

4. The appropriate length of sentence the
defendant should receive is 240 months to life on both
Count | and Count Il. In imposing this sentence, the
Court has considered the conduct of the defendant,
the lack of any prior criminal history, the standard
range sentences available to the court, and the
argument presented by defense at sentencing.

(CP 103)



V. SUPPLEMENTAL ARGUMENT & AUTHORITIES

A sentencing court “may impose a sentence outside the
standard sentence range for an offense if it finds, considering the
purpose of [the SRA], that there are substantial and compelling
reasons justifying an exceptional sentence.” RCW 9.94A.535. The
State and trial court relied upon three such reasons in this case: (1)
“[tlhe current offense involved multiple victims or [2] multiple
incidents per victim” or when (3) “[tlhe defendant used his or her
position of trust, confidence, or fiduciary responsibility to facilitate
the commission of the current offense[.]” RCW 9.94A.535(3)(d)(i),
.535(n). (CP 11-12, 22, 29, 101-04; RP 46)

As argued in detail in the Opening Brief of Appellant, the
multiple victims and multiple incidents factors are not legally
applicable in this case because the specific conduct that formed the
factual basis for these two offenses did not result in multiple
incidents or victims.

In conclusion of law number two, the trial court finds that
“[t]he fact that the defendant’s conduct during the commission of
this offense involved multiple incidents of offenses over years of
time for both K.M. and K.E. is a substantial and compelling reason

that justifies a sentence above the standard range.” (CP 103)



However, multiple incidents only justify an exceptional sentence
when they occur during the course of the incident underlying the

charged crime. State v. Vaughn, 83 Wn. App. 669, 677, 924 P.2d

27 (1996). The trial court’s reliance on uncharged incidents
occurring “over years of time” to justify the exceptional sentence in
this case was improper.

In conclusion of law number three, the trial court finds that
“[tihe fact that there were multiple victims is a substantial and
compelling reason that justifies a sentence above the standard
range.” (CP 103) But “multiple victims” may form the basis for an

exceptional sentence only “when a defendant’s conduct which
forms the basis of the charge creates multiple victims and the State

has not filed multiple charges.” State v. Flake, 76 Wn. App. 174,

184, 883 P.2d 341 (1994) (quoting State v. Smith, 67 Wn. App. 81,

90, 834 P.2d 26 (1992)) (emphasis added). Here, however, each
charged count of first degree rape of a child did not impact multiple
victims. The charged incident relating to K.M. impacted only K.M.,
and the charged incident relating to K.E. impacted only K.E.

If any of the reasons relied upon to impose an exceptional
sentence is invalid, remand is necessary only if it is not clear

whether the sentencing court would have imposed the same



sentence based on the valid factors alone. State v. Gaines, 122

Wn.2d 502, 512, 859 P.2d 36 (1993). The trial court did not
indicate in its oral ruling or its written findings that it would have
imposed an exceptional sentence based on the “position of trust”
aggravator alone. Accordingly, this case should be remanded for a
new sentencing hearing.
V. CONCLUSION
For the reasons argued above and in the Opening Brief of

Appellant, Menzies should be resentenced and the trial court
should be precluded from considering the “multiple victim” or
“‘multiple incidents” aggravators.
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