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I. INTRODUCTION 

 

The March 22, 2014, Oso landslide “claimed the lives of 43 people, 

making it the deadliest landslide event in United States history.”1 

Unfortunately, Snohomish County did not fully incorporate the lessons of 

the Oso tragedy into the landslide hazard regulations adopted in 2015.2 

The one purpose of this appeal is to prevent another Oso tragedy by 

requiring Snohomish County to adopt geological hazard regulations that 

comply with the Growth Management Act (GMA). 

The second purpose of this appeal is to require Snohomish County to 

comply with the GMA requirements to manage critical aquifer recharge 

areas to prevent excessive ground water pumping and protect instream 

flows. Snohomish County did not adopt regulations to manage ground 

water as part of 2015 critical areas regulation update in violation of the 

GMA. 

  

                                                 
1 Administrative Record page number (AR) 001162, The 22 March 2014 Oso Landslide, 

Snohomish County, Washington p. 1 (Geotechnical Extreme Events Reconnaissance 

(GEER-036): July 22, 2014) hereinafter GEER-036. If the American territories are 

included, then the Oso landslide is the second deadliest landslide in American history. 

AR 001448, R.M. lverson et. al. Landslide mobility and hazards: implications of the Oso 

disaster 412 EARTH AND PLANETARY SCIENCE LETTERS 197, 198 (2015). Cited excerpts 

of GEER-036 are in Appendix B of this Petitioners’ Brief. 
2 AR 000055 – 71, Ord. No. 15-034 pp. 47 – 63. 



2 

 

II. ASSIGNMENTS OF ERROR, ISSUES, AND BRIEF ANSWERS 

 

Assignment of Error 1: The Growth Management Hearings Board 

(Board) erred in failing to decide Futurewise’s and the Pilchuck Audubon 

Society’s (Futurewise) motion to supplement the record.3 

Issue 1: Did the Board violate RCW 36.70A.290(1) and RCW 

34.05.570(3)(f) when it failed to decide Futurewise’s motion to 

supplement the record? Yes. 

Assignment of Error 2: The Board erred in making the finding of fact 

that “[t]here is no disagreement with the fact the County has designated 

landslide hazard areas.”4 

Issue 2: Is the Board finding of fact that there was no dispute that the 

County designated landslide hazard areas inconsistent with the GMA, not 

supported by substantial evidence, or an erroneous interpretation or 

application of the GMA? Yes. 

Assignment of Error 3: The Board erred in making the finding of fact 

or conclusion of law that “[l]andslide hazard areas are defined to not only 

include the potential slide area itself but also ‘buffer’ areas.”5 

                                                 
3 AR 000350, Futurewise, Pilchuck Audubon Society, and the Tulalip Tribes v. 

Snohomish County, Central Puget Sound Region Growth Management Hearings Board 

(CPSRGMHB) Case No. 15-3-0012c, Deferring Decision on Motion for Supplementation 

(Jan. 27, 2016), at 2 of 2 hereinafter Order Deferring Decision. 
4 AR 001818 footnote (fn.) 85, Futurewise, Pilchuck Audubon Society, and the Tulalip 

Tribes v. Snohomish County, CPSRGMHB Case No. 15-3-0012c, Final Decision and 

Order (Feb. 17, 2017), at 22 of 38 fn. 85. Hereinafter FDO. 
5 AR 001818, FDO, at 22 of 38. 
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Issue 3: Is the Board’s finding of fact or conclusion of law that 

landslide hazards include buffers not supported by substantial evidence or 

an erroneous interpretation of the GMA? Yes. 

Assignment of Error 4: The Board erred in concluding “the GMA 

does not include a mandate to protect people and development from 

critical areas” and that “[p]ublic health and safety concerns lie within the 

purview of the County’s legislative authority” under the GMA.6 

Issue 4: Are the Board’s conclusions that “the GMA does not include 

a mandate to protect people and development from critical areas” and that 

“[p]ublic health and safety concerns lie within the purview of the County’s 

legislative authority” an erroneous interpretation or application of the 

GMA or not support by substantial evidence? Yes. 

Assignment of Error 5: The Board erred in failing “to reach the issue 

of whether or not critical area regulations must be crafted in a manner 

designed to prevent” tragedies similar to the Oso landslide when the Board 

concluded that Futurewise “failed to cite any GMA requirement 

supposedly violated by the County’s geologically hazardous area 

regulations listed in Issue C-1”7 where Futurewise included the GMA 

provisions violated in its issue statement and citied to Growth 

                                                 
6 AR 001818 – 20, FDO, at 22 – 24 of 38. 
7 AR 001825, FDO, at 29 of 38. 
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Management Hearings Board (Board) decisions based on the GMA 

requirements.8 The Board erred in concluding Futurewise failed to meet its 

burden of proof.9 

Issue 5: Did the Board erroneously interpret or apply the GMA, the 

Board’s rules of practice and procedure, and the State of Washington 

Administrative Procedure Act (APA) when it failed to decide Issue C-1 

and concluded that Futurewise did not meet its burden of proof and are the 

Board’s conclusions not supported by substantial evidence? Yes. 

Assignment of Error 6: The Board erred in concluding that the 

Snohomish County Code (SCC) provisions to designate and protect 

geologically hazardous areas complied with the GMA.10 

Issue 6: Is the Board’s conclusion that the amended SCC provisions 

complied with the GMA requirements to designate and protect 

geologically hazardous areas not supported by substantial evidence or an 

erroneous interpretation or application of the GMA? Yes. 

Assignment of Error 7: The Board erred in concluding that “[w]hile 

local jurisdictions are now required to address both the legal and actual 

availability of water for development activity, inclusion of such a 

                                                 
8 AR 000863 – 67, Futurewise’s and Pilchuck Audubon Society’s Petitioners’ Prehearing 

Brief pp. 30 – 34. 
9 AR 001826, FDO, at 30 of 38. 
10 AR 001817 – 20, FDO, at 21 – 24 of 38; AR 001825 – 27, FDO, at 27 – 31 of 38. 
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requirement within the hydrogeologic report section of the Snohomish 

County Code protecting [critical aquifer recharge areas] CARAs makes 

little sense.”11 

Issue 7: Is the Board’s conclusion that the CARA regulations comply 

with the GMA an erroneous interpretation or application or not support by 

substantial evidence? Yes. 

III. FACTS 

 

According to the U.S. Geological Survey (USGS), “[l]andslides, 

particularly debris flows, have long been a significant cause of damage 

and destruction to people and property in the Puget Sound region.”12 While 

the Oso landslide, a debris flow, was the deadliest landside to hit the 

region, it was not the only deadly landslide in recent years.13 In 1997, a 

debris flow landside on Bainbridge Island ran out over a home killing a 

family of four.14 

Even though “multiple studies identified the potential for a 

‘catastrophic’ failure affecting human safety and property” at Oso and a 

landslide occurred in 2006, none of houses at Oso built after the adoption 

                                                 
11 AR 001824, FDO, at 28 of 38. 
12 AR 001191, cited excerpts of this USGS report are in Appendix C of this Brief of 

Petitioners. 
13 AR 001162. 
14 AR 001192. 
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of Snohomish County’s critical areas regulations were reviewed for 

landslide hazards.15 As GEER-036 documented: 

All of the structures affected by the March 2014 landslide 

were more than 90 m (300 feet) away from the toe of the 

slope and therefore not subject to land-use restrictions due 

to landslide hazard (Figure 4.5.1). Several of the building 

permits issued after the 2006 event did address flood 

hazards and wetland conservation.16 

 

After the 2006 landslide at Oso, Snohomish County failed to change its 

regulations to address the area’s landslide hazards. The new landslide 

hazard regulations at issue in this appeal also will not prevent another Oso 

tragedy. 

The Oso disaster shows that the counties and cities required by the 

GMA to adopt critical areas regulations do not respond to natural disasters 

alone. In addition to the County, fire districts, cities, state agencies, tribes, 

and federal agencies all had to respond to the Oso tragedy.17 

IV. STANDARD OF REVIEW 

 

The Washington State Supreme Court has stated the standard of 

review for appeals of Board decisions: 

¶ 14 Courts apply the standards of the Administrative 

Procedure Act [APA], chapter 34.05 RCW, and look 

directly to the record before the board. Lewis County, 157 

Wn.2d at 497, 139 P.3d 1096; Quadrant Corp., 154 Wn.2d 

at 233, 110 P.3d 1132. Specifically, courts review errors of 

                                                 
15 AR 001172 – 74, GEER-036 p. 54 – 56. 
16 AR 001174, GEER-036 p. 56. 
17 AR 000924 & AR 000963 – 71. 
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law alleged under RCW 34.05.570(3)(b), (c), and (d) de 

novo. Thurston County, 164 Wn.2d at 341, 190 P.3d 38. 

Courts review challenges under RCW 34.05.570(3)(e) that 

an order is not supported by substantial evidence by 

determining whether there is “‘a sufficient quantity of 

evidence to persuade a fair-minded person of the truth or 

correctness of the order.’” Id. (internal quotation marks 

omitted) (quoting City of Redmond v. Cent. Puget Sound 

Growth Mgmt. Hearings Bd., 136 Wn.2d 38, 46, 959 P.2d 

1091 (1998)).18 

 

The appellate courts review “the Board’s decision, not the decision of the 

superior court ….”19 

“Under the judicial review provision of the APA, the ‘burden of 

demonstrating the invalidity of [the Board’s decision] is on the party 

asserting the invalidity.’”20 In this case, Futurewise and the Pilchuck 

Audubon Society (Futurewise). “Substantial weight is accorded to a 

board’s interpretation of the GMA, but the court is not bound by the 

board’s interpretations.”21 In interpreting the GMA, the courts do not give 

deference to local government interpretations of the law.22 

                                                 
18 Kittitas County v. Eastern Washington Growth Management Hearings Board, 172 

Wn.2d 144, 155, 256 P.3d 1193, 1198 (2011). 
19 King Cty. v. Cent. Puget Sound Growth Mgmt. Hearings Bd., 142 Wn.2d 543, 553, 14 

P.3d 133, 138 (2000). 
20 Thurston County v. Cooper Point Ass'n., 148 Wn.2d 1, 7 – 8, 57 P.3d 1156, 1159 – 60 

(2002) citing RCW 34.05.570(1)(a). 
21 Thurston County v. Western Washington Growth Management Hearings Bd., 164 

Wn.2d 329, 341, 190 P.3d 38, 44 (2008). 
22 Kittitas County, 172 Wn.2d at 156, 256 P.3d at 1199. 
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On mixed questions of law and fact, the court determines the law 

independently, and then applies it to the facts as found by the Board.23 The 

reviewing court does not weigh the evidence or substitute its view of the 

facts for that of the Board.24 

In considering this appeal, it is important to note that appeals by 

citizens and citizen groups are the mechanism that the Governor and 

Legislature adopted to enforce the GMA.25 Unlike some laws, such as 

Washington’s Shoreline Management Act, there is no state agency that 

reviews and approves or disapproves GMA comprehensive plans and 

development regulations. The responsibility to appeal noncompliant 

comprehensive plans and development regulations to the Board is that of 

citizens and groups such as Futurewise. 

V. ARGUMENT 

 

A. The GMA requirements for designating and protecting critical 

areas 

 

“The GMA directs counties and cities to designate critical areas. RCW 

36.70A.170.”26 “‘The GMA requires the county to designate and protect 

                                                 
23 Thurston County v. Cooper Point Ass'n, 148 Wn.2d 1, 8, 57 P.3d 1156, 1160 (2002). 
24 Callecod v. Wash. State Patrol, 84 Wn. App. 663, 676, 929 P.2d 510, 516 fn. 9 (1997) 

review denied Callecod v. Wash. State Patrol, 132 Wn.2d 1004, 939 P.2d 215 (1997). 
25 King County v. Cent. Puget Sound Growth Mgmt. Hearings Bd., 138 Wn.2d 161, 175 – 

77, 979 P.2d 374, 380 – 82 (1999). 
26 Ferry Cty. v. Concerned Friends of Ferry Cty., 155 Wn.2d 824, 832, 123 P.3d 102, 106 

(2005). 
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all critical areas within its boundaries.’ Stevens County v. Futurewise, 146 

Wn. App. 493, 511, 192 P.3d 1 (2008).”27 For many critical areas, such as 

geologically hazardous areas, performance standards are adopted that can 

be used to identify their location.28 Others are mapped based on definitions 

or standards.29 

Counties and cities must also adopt development regulations to protect 

critical areas.30 

“Critical areas” include “geologically hazardous areas,” 

which are defined as “areas that because of their 

susceptibility to erosion, sliding, earthquake, or other 

geological events, are not suited to the sitting of 

commercial, residential, or industrial development 

consistent with public health or safety concerns.” RCW 

36.70A.030(5)(e), (9).31 

 

The Washington State Supreme Court defined a standard for critical 

areas protection as the “no-harm standard,” which “in short, protects 

                                                 
27 Ferry Cty. v. Growth Mgmt. Hearings Bd., 184 Wn. App. 685, 734, 339 P.3d 478, 500 

(2014). 
28 Friends of Skagit County (FOSC), et al. v. Skagit County, Western Washington Growth 

Management Hearings Board (WWGMHB) Case No. 96-2-0025, Final Decision and 

Order (Jan. 3, 1997), at *2, 1997 WL 8935, *1; AR 000070 – 71. Formerly the GMA had 

three separate regional Growth Management Hearings Boards. In 2010, they were 

consolidated into a single board. The WWGMHB formerly covered the Western 

Washington counties and cities that fully planned under the GMA except for King, 

Kitsap, Pierce, and Snohomish Counties. 
29 Olympic Stewardship Found. v. W. Washington Growth Mgmt. Hearings Bd., 166 Wn. 

App. 172, 178 – 81, 274 P.3d 1040, 1042 – 44 (2012) review denied Olympic 

Stewardship Found. v. W. Washington Growth Mgmt. Hearings Bd., 174 Wn.2d 1007, 

278 P.3d 1112 (2012). 
30 RCW 36.70A.060(2); Olympic Stewardship Found., 166 Wn. App. at 176, 274 P.3d at 

1041. 
31 Olympic Stewardship Found., 166 Wn. App. at 176, 274 P.3d at 1041 – 42 (2012). 
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critical areas by maintaining existing conditions.”32 The Supreme Court 

concluded that “under GMA regulations, local governments must either be 

certain that their critical areas regulations will prevent harm or be prepared 

to recognize and respond effectively to any unforeseen harm that arises.”33 

“In designating and protecting critical areas under [the GMA], 

counties and cities shall include the best available science in developing 

policies and development regulations to protect the functions and values of 

critical areas.”34 As the court of appeals has held, this requires the 

protection of “… all functions and values.”35 The Washington State 

Supreme Court wrote that “the GMA does not require the county to follow 

BAS; rather, it is required to ‘include’ BAS in its record. RCW 

36.70A.172(1). Thus, the county may depart from BAS if it provides a 

reasoned justification for such a departure.”36 However, if a county departs 

from best available science, the county must still comply with the 

requirement to protect critical areas.37 

                                                 
32 Swinomish Indian Tribal Cmty. v. Western Washington Growth Mgmt. Hearings Bd., 

161 Wn.2d 415, 430, 166 P.3d 1198, 1206 (2007). 
33 Swinomish Indian Tribal Cmty., 161 Wn.2d at 436, 166 P.3d at 1209. 
34 Olympic Stewardship Found., 166 Wn. App. at 188, 274 P.3d at 1047 citing RCW 

36.70A.172(1). 
35 Whidbey Envtl. Action Network v. Island Cty. (WEAN), 122 Wn. App. 156, 175, 93 

P.3d 885, 894 (2004) review denied Whidbey Envtl. Action Network v. Island Cty., 153 

Wn.2d 1025, 110 P.3d 756 (2005). 
36 Swinomish Indian Tribal Cmty., 161 Wn.2d at 430–31, 166 P.3d at 1206. 
37 Swinomish Indian Tribal Cmty., 161 Wn.2d at 424 & 434–37, 166 P.3d at 1203 & 

1208–09. 
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The Board has held that the GMA’s “directive that local governments 

are to ‘protect’ critical areas means that they are to preserve the structure, 

value and functions of … geologically hazardous areas.”38 The Western 

Washington Growth Management Hearings Board concluded that “the 

function and value of a CMZ[, channel migration zone (a type of 

geologically hazardous area),] is the prospective protection against loss of 

life and property due to the geomorphic and ecological processes of rivers 

and streams as they migrate throughout their alluvial valleys and this 

function and value presently exists.”39 

B. Issue 1: Did the Board violate RCW 36.70A.290(1) and RCW 

34.05.570(3)(f) by failing to decide Futurewise’s motion to 

supplement the record? (Assignment of Error 1.) 

 

RCW 36.70A.290(1) requires in relevant part that “[t]he board shall 

render written decisions articulating the basis for its holdings.” RCW 

34.05.570(3)(f) requires that “[t]he court shall grant relief from an agency 

order in an adjudicative proceeding only if it determines that: … (f) The 

agency has not decided all issues requiring resolution by the agency …” 

As authorized by the GMA in RCW 36.70A.290(4), Futurewise moved to 

                                                 
38 Pilchuck v. Snohomish County (Pilchuck II), CPSGMHB Case No. 95-3-0047c, Final 

Decision and Order (Dec. 6, 1995), at *17, 1995 WL 903206, at *16 bolded in original. 

The Central Puget Sound Growth Management Hearings Board (CPSGMHB) formerly 

heard GMA appeals from King, Kitsap, Pierce, and Snohomish Counties. 
39 Citizens Protecting Critical Areas v. Jefferson County, WWGMHB Case No. 08-2-

0029c, Final Decision and Order (Nov. 19, 2008), at 2 of 51, 2008 WL 5267906, at *1, 

affirmed Olympic Stewardship Found. v. W. Washington Growth Mgmt. Hearings Bd., 

166 Wn. App. 172, 201, 274 P.3d 1040, 1054 (2012). 
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supplement the record with a recent peer-reviewed study of the history of 

landslides in the Oso area.40 The Board first deferred the decision on the 

motion41 and then failed to decide the motion.42 Futurewise reminded the 

Board of the deferral in its reply brief.43 

In the LIHI decision, the court of appeals held that in a challenge to a 

comprehensive plan’s compliance with the GMA’s housing element 

requirements that the Board violated the GMA and the APA because the 

Board did make any findings regarding the City’s current needs for 

affordable housing or how the comprehensive plan “will affect the future 

availability of affordable housing.”44 The court of appeals wrote that 

where “the Board presents no basis for its decision, we cannot review its 

analysis. It has failed to decide all issues requiring resolution as required 

by RCW 36.70A.290(1) and the APA (specifically RCW 

34.05.570(3)(f)).”45 

                                                 
40 AR 000286 – 000330, Futurewise Motion to Supplement the Record pp. 1 – 9 and 

exhibits. 
41 AR 000350, Order Deferring Decision, at 2 of 2. 
42 AR 001797 – 1834, FDO, at 1 – 38 of 38. 
43 AR 001721 fn. 72, Futurewise’s and Pilchuck Audubon Society’s Petitioners’ Reply 

Brief p. 15 fn. 72. 
44 Low Income Hous. Inst. v. City of Lakewood (LIHI), 119 Wn. App. 110, 118, 77 P.3d 

653, 657 (2003). 
45 Id. 119 Wn. App. at 119, 77 P.3d at 657; accord Suquamish Tribe v. Cent. Puget Sound 

Growth Mgmt. Hearings Bd., 156 Wn. App. 743, 778, 235 P.3d 812, 831 (2010). 
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In this case, the Board made no decision and no findings on the motion 

to supplement the record other than deferring the decision.46 So like the 

board in LIHI, this Board “failed to decide all issues requiring resolution 

as required by RCW 36.70A.290(1) and … RCW 34.05.570 (3)(f).”47 This 

Court should remand this case back to the Board to decide the motion.48 

C. Issue 2: Is the Board finding of fact that there was no dispute that 

the County designated landslide hazard areas inconsistent with the 

GMA, not supported by substantial evidence, or an erroneous 

interpretation or application of the GMA? (Assignment of Error 2.) 

 

The Board found that “[t]here is no disagreement with the fact the 

County has designated landslide hazard areas.”49 But the Board 

contradicted this finding later in the FDO where the Board wrote that 

“Futurewise-Pilchuck argues that the discretion granted to the Director [in 

SCC 30.628.390] somehow conflicts with the County’s RCW 

36.70A.170(1) requirement to ‘designate’ critical areas.”50 Futurewise did 

argue that Snohomish County did not properly designated geologically 

hazardous areas.51 Substantive evidence does not support the Board’s 

                                                 
46 AR 000350, Order Deferring Decision, at 2 of 2; AR 001797 – 1834, FDO, at 1 – 38 of 

38. 
47 Low Income Hous. Inst., 119 Wn. App. at 119, 77 P.3d at 657. 
48 Low Income Hous. Inst., 119 Wn. App. at 119, 77 P.3d at 657. 
49 AR 001818, FDO, at 22 of 38 fn. 85. 
50 AR 001826, FDO, at 30 of 38. 
51 AR 000863 & AR 000866 – 68, Futurewise Petitioners’ Prehearing Brief p. 30 & pp. 

33 – 35. 
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finding of fact that there is no disagreement on the designation of 

geologically hazardous areas. This Court should reverse this finding. 

D. Issue 3: Is the Board’s finding of fact or conclusion of law that 

landslide hazards include buffers not supported by substantial 

evidence or an erroneous interpretation of the GMA? (Assignment 

of Error 3.) 

 

“The GMA directs counties and cities to designate critical areas,”52 

including geologically hazardous areas.53 “[T]he GMA requires the county 

to designate and protect all critical areas within its boundaries.”54  

The GMA defines “[g]eologically hazardous areas” as “areas that 

because of their susceptibility to erosion, sliding, earthquake, or other 

geological events, are not suited to the siting of commercial, residential, or 

industrial development consistent with public health or safety concerns.”55 

As the Oso landslide so tragically shows, areas on the top and side can fail 

damaging land and anything on it.56 The landslide runout areas are also not 

suited to siting development consistent with public health or safety 

concerns due to the earth sliding over land, homes, and other buildings. At 

Oso the landslide ran out for over a mile, sliding through and over homes, 

                                                 
52 Ferry Cty. v. Concerned Friends of Ferry Cty., 155 Wn.2d 824, 832, 123 P.3d 102, 106 

(2005). 
53 RCW 36.70A.030(5)(e). 
54 Stevens Cty. v. Futurewise, 146 Wn. App. 493, 511, 192 P.3d 1, 10 (2008) review 

denied Stevens County v. Futurewise, 165 Wn.2d 1038, 205 P.3d 132 (2009). 
55 RCW 36.70A.030(9). 
56 AR 001177, GEER-036 p 68. 
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buildings, and a highway.57 Other landslides are capable of damaging 

commercial, residential, or industrial development at both the tops, slides, 

and toes of slopes due to the earth sliding and other geological events.58 

The areas at the top, toe, and sides of the slope are geological hazards. 

SCC 30.91L.040 defines “[l]andslide hazard areas” as 

areas potentially subject to mass earth movement based on 

a combination of geologic, topographic, and hydrologic 

factors, with a vertical height of 10 feet or more. These 

include the following: 

(1) Areas of historic landslides as evidenced by 

landslide deposits, avalanche tracks, and areas susceptible 

to basal undercutting by streams, rivers or waves; 

(2) Areas with slopes steeper than 33 percent which 

intersect geologic contacts with a relatively permeable 

sediment overlying a relatively impermeable sediment or 

bedrock, and which contain springs or ground water seeps; 

(3) Areas located in a canyon or an active alluvial fan, 

susceptible to inundation by debris flows or catastrophic 

flooding. 

For sections 1, 2, and 3 above, the landslide hazard area 

also includes lands within a distance from the top of the 

slope equal to the height of the slope or within a distance of 

the toe of the slope equal to two times the height of the 

slope. The director may expand the boundary of a landslide 

hazard area pursuant to 30.628.390 SCC.59 

 

So, the areas at the top and toe of the slope are not buffers, they are 

geologically hazardous areas. SCC 30.91L.040 defines them as landslide 

                                                 
57 AR 001162 – 62, AR 001180, GEER-036 pp. 1 – 2, p. 144. 
58 AR 001191 – 92; AR 001734 – 35. 
59 AR 000070 – 71. A diagram defining the parts of a landslide can be found at AR 

000911. This diagram is from The Landslide Handbook. Cited pages from this document 

are in Appendix A of this Brief of Petitioners. 
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hazard areas, a type of geologically hazardous area.60 County staff agrees 

they are critical areas.61 The Board erred in concluding that the top of 

slope and toe of slope areas were buffers, rather than geologically 

hazardous areas.62 

E. Issue 4: Are the Board’s conclusions that “the GMA does not 

include a mandate to protect people and development from critical 

areas” and that “[p]ublic health and safety concerns lie within the 

purview of the County’s legislative authority” an erroneous 

interpretation or application of the GMA or not support by 

substantial evidence? (Assignment of Error 4.) 

 

The Board’s conclusion that the critical areas regulations for 

geologically hazardous areas are not required to protect the health or 

safety is contrary to the plain language of the GMA.63 When interpreting 

the GMA, the Board and the courts “should consider the context of the 

entire act when interpreting the plain meaning of statutory text[.]”64 RCW 

36.70A.030(9) defines “[g]eologically hazardous areas” to mean “areas 

that because of their susceptibility to erosion, sliding, earthquake, or other 

geological events, are not suited to the siting of commercial, residential, or 

industrial development consistent with public health or safety concerns.” 

RCW 36.70A.170 requires counties and cities to designate these areas. 

                                                 
60 AR 000055, Ord. No. 15-034 p. 47 in SCC 30.628.010(1). 
61 AR 001373. 
62 AR 001818, FDO, at 22 of 38. 
63 AR 001818 – 20, FDO, at pp. 22 – 24 of 38. 
64 Kittitas County, 172 Wn.2d at 168, 256 P.3d at 1204 citing Dep't of Ecology v. 

Campbell & Gwinn, L.L.C., 146 Wn.2d 1, 10–12, 43 P.3d 4 (2002). 
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RCW 36.70A.060(2) requires counties and cities to protect these areas. 

That these areas are “not suited to the siting of … development consistent 

with public health or safety concerns” shows the public health and safety 

is to be considered in designating and protecting landslide hazards and is 

not to be left to the discretion of the local government when that discretion 

violates the GMA.65 The Board’s interpretation of the GMA in the FDO 

writes “not suited to the siting of commercial, residential, or industrial 

development consistent with public health or safety concerns” out of the 

GMA. This the Board cannot do. As the State Supreme Court held: “We 

are required to read legislation as a whole, and to determine intent from 

more than a single sentence. Effect should be given to all of the language 

used, and the provisions must be considered in relation to each other, and 

harmonized to ensure proper construction.”66 

The Board has recognized that the GMA critical areas definitions 

specify the critical areas that must be designated and protected and limit 

county and city discretion. The GMA definition of wetlands, for example, 

excludes from the definition of “wetlands created after July 1, 1990, that 

were unintentionally created as a result of the construction of a road, 

                                                 
65 Kittitas County, 172 Wn.2d at 156, 256 P.3d at 1199 “deference to counties remains 

‘bounded ... by the goals and requirements of the GMA,’ ….” 
66 King Cty. v. Cent. Puget Sound Growth Mgmt. Hearings Bd., 142 Wn.2d 543, 560, 14 

P.3d 133, 142 (2000). 
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street, or highway.”67 The City of Kent adopted an exemption for 

“wetlands accidentally created by human actions prior to July 1, 1990 

…”68 The Board wrote in part that: 

This Board has frequently held that GMA definitions do 

not, in themselves, create enforceable obligations. See, e.g., 

Hanson v. King County, CPSGMHB No. 98-3-0015c, Final 

Decision and Order (Dec. 16, 1998), at 7-8. In this case, the 

enforceable obligation is the duty to designate and protect 

critical areas, which include wetlands. RCW 36.70A.170; 

.030(5). The definition in the Act has substance since it 

defines what wetlands are critical areas that must be 

designated and protected - it is not a suggestion.69 

 

The Board’s City of Kent reasoning applies here. The definition of 

geologically hazardous areas in RCW 36.70A.030(9) also has substance 

defining the geologically hazardous areas that must be designated and 

protected and the purpose of that protection, protecting geologically 

hazardous areas from being developed for “commercial, residential, or 

industrial development” “not suited” to being sited on these areas 

“consistent with public health or safety concerns.” The Board cannot allow 

local jurisdictions to circumvent the GMA requirements to designate, in 

RCW 36.70A.170, and protect, in RCW 36.70A.060(2), geologically 

hazardous areas by writing “not suited to the siting of commercial, 

                                                 
67 RCW 36.70A.030(21). 
68 Washington State Dept. of Ecology and Washington State Dept. of Community, Trade 

and Economic Development v. City of Kent (DOE/CTED), CPSGMHB Case No. 05-3-

0034, Final Decision and Order, (April 19, 2006), at 25 of 65, 2006 WL 1111353, at *20. 
69 Id., at 26 of 65, 2006 WL 1111353, at *21. 
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residential, or industrial development consistent with public health or 

safety concerns” out of the definition of geologically hazardous areas in 

RCW 36.70A.030(9). This violates the rule of statutory construction that 

“[e]ffect should be given to all of the language used, and the provisions 

must be considered in relation to each other, and harmonized to ensure 

proper construction.”70 

The courts have concluded that the GMA definition of critical areas 

identifies the critical areas that must be designated and protected.71 This is 

consistent with following the geologically hazardous area definition for 

designating and protecting those critical areas. 

Contrary to the Board’s conclusion, the GMA does not relegate public 

health and safety concerns to the exclusive authority of the County’s 

legislative authority.72 Instead, the GMA requires the Board to review the 

designation and protection of critical areas, including geologically 

hazardous areas, for compliance with the GMA.73 

                                                 
70 King Cty. v. Cent. Puget Sound Growth Mgmt. Hearings Bd., 142 Wn.2d 543, 560, 14 

P.3d 133, 142 (2000). 
71 Ferry Cty. v. Concerned Friends of Ferry Cty., 155 Wn.2d 824, 832, 123 P.3d 102, 106 

(2005); Olympic Stewardship Found. v. W. Washington Growth Mgmt. Hearings Bd., 166 

Wn. App. 172, 176, 274 P.3d 1040, 1041–42 (2012) “The GMA, chapter 36.70A RCW, 

requires participating counties to designate critical areas ‘where appropriate’ and to adopt 

development regulations to protect these areas. RCW 36.70A.170(1)(d); RCW 

36.70A.060(2). ‘Critical areas’ include ‘geologically hazardous areas,’ ….” 
72 AR 001820, FDO, at 24 of 38. 
73 Ferry Cty. v. Concerned Friends of Ferry Cty., 155 Wn.2d 824, 833, 123 P.3d 102, 106 

(2005) “The Board adjudicates compliance with the GMA and must find compliance 

unless a county’s or city’s action is clearly erroneous. RCW 36.70A.280, .320(3).” This 
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In the HEAL decision the court of appeals recognized the Board’s duty 

to review local government critical areas regulations for compliance with 

the GMA and critical areas policies for compliance with the GMA’s best 

available science requirement.74 As the court of appeals wrote: 

Whether scientific evidence is respectable and 

authoritative, challenged or unchallenged, controlling or of 

no consequence when balanced against other factors, goals 

and evidence to be considered, is first in the province of the 

city or county to decide. Then, if challenged, it is for the 

Growth Management Hearings Board to review.75 

 

The Board missed two important lessons from the HEAL opinion 

applicable to this case.76 First, the Board failed to realize that the policies 

and regulations at issue in HEAL were geologically hazardous area 

policies and regulations.77 Second, the court of appeals concluded that if 

geologically hazardous policies or regulations are challenged, the Board is 

to review the policies and regulations for compliance with the GMA 

                                                 
Ferry County decision concerned the designation of critical areas. Swinomish Indian 

Tribal Cmty. v. W. Washington Growth Mgmt. Hearings Bd., 161 Wn.2d 415, 423, 166 

P.3d 1198, 1203 (2007) “The Board is charged with determining compliance with the 

GMA and, when necessary, invalidating noncomplying comprehensive plans and 

development regulations. King County v. Cent. Puget Sound Growth Mgmt. Hr’gs Bd., 

142 Wn.2d 543, 552, 14 P.3d 133 (2000) (citing RCW 36.70A.280, .302).” The 

Swinomish decision addressed the protection of critical areas. 
74 Honesty in Envtl. Analysis & Legislation (HEAL) v. Cent. Puget Sound Growth Mgmt. 

Hearings Bd., 96 Wn. App. 522, 527 – 28, 979 P.2d 864, 867 – 68 (1999), as amended on 

reconsideration in part (Aug. 25, 1999). 
75 HEAL, 96 Wn. App. at 532, 979 P.2d at 870 underlining added. 
76 AR 001820, FDO, at 24 of 38. 
77 Honesty in Environmental Analysis and Legislation (HEAL) v. City of Seattle, 

CPSGMHB Case No. 96-3-0012, Final Decision and Order (Aug. 21, 1996), at *16 – 17, 

1996 WL 681285, at *12 – 13. 
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including the best available science requirement.78 The court of appeals 

also upheld the Board’s substantive review of geologically hazardous area 

regulations for compliance with the GMA in the Olympic Stewardship 

Foundation decision.79 Because of these legal errors, the Board failed to 

substantively review Snohomish County’s new landslide hazard 

regulations in violation of the GMA.80 This violates the GMA and APA 

requirements that the Board must review all issues presented to it.81 

One of the reasons the GMA was adopted was to protect the public 

health and safety.82 Contrary to the Board’s FDO in this case,83 nothing in 

the GMA evidences a legislative intent to grant counties and cities 

unfettered discretion over health and safety concerns either generally or 

specifically for geological hazards such as landslide hazards.84 In fact the 

Board is required to consider whether property owners should be 

prohibited from applying for and vesting building permits for certain 

single-family homes “to protect the public health and safety.”85 One of the 

                                                 
78 HEAL, 96 Wn. App. at 532, 979 P.2d at 870. 
79 Olympic Stewardship Found., 166 Wn. App. at 186 – 87, 274 P.3d at 1047. 
80 AR 001818 – 20, FDO, at 22 – 24 of 38. 
81 Low Income Hous. Inst. v. City of Lakewood, 119 Wn. App. at 119, 77 P.3d at 657. 
82 RCW 36.70A.010. 
83 AR 001820, FDO, at 24 of 38. 
84 Chapter 36.70A RCW. 
85 RCW 36.70A.302(3)(b)(i). Vesting refers to the process by which developers freeze the 

policies and regulations that apply to certain development applications. In Washington, 

“developers are entitled ‘to have a land development proposal processed under the 

regulations in effect at the time a complete building permit application is filed, regardless 

of subsequent changes in zoning or other land use regulations.’” Potala Vill. Kirkland, 
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remedies available if the Board finds policies or regulations violate the 

GMA is invalidity.86 If a Board makes determination of invalidity, most 

types of development regulations cannot vest or be approved until the 

Board determines the county or city comprehensive plan or development 

regulations no longer substantially interfere with the fulfillment of the 

goals of the GMA.87 However, a determination of invalidity does not apply 

to certain permits including a “permit for construction by any owner, 

lessee, or contract purchaser of a single-family residence for his or her 

own use or for the use of his or her family on a lot existing before receipt 

by the county or city of the board’s order, except as otherwise specifically 

provided in the board’s order to protect the public health and safety ….”88 

If the Board concludes that it is necessary to protect the public health and 

safety, it can apply invalidity to permits for single-family residences that 

would otherwise be exempt from the determination. So rather than 

divesting the Board of the authority to review comprehensive plans and 

development regulations to determine if they adequately address the 

public health and safety, the GMA requires the Board to consider the 

                                                 
LLC v. City of Kirkland, 183 Wn. App. 191, 197, 334 P.3d 1143, 1145 – 46 (2014) 

review denied Potala Vill. Kirkland, LLC v. City of Kirkland, 182 Wn.2d 1004, 342 P.3d 

326 (2015). 
86 RCW 36.70A.302. 
87 RCW 36.70A.302(3)(a). 
88 RCW 36.70A.302(3)(b)(i) underlining added. 
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public health and safety when deciding the types of permits covered by a 

determination of invalidity. 

None of the decisions cited by the Board identify any GMA provision 

that prohibits or excuses the Board from determining whether 

comprehensive plans and development regulations comply with the GMA 

requirements that protect the public health and safety such as designating 

and protecting geologically hazardous areas as RCW 36.70A.170(1) and 

RCW 36.70A.060(2) require and including best available science when 

developing critical areas regulations as RCW 36.70A.172 requires.89 The 

Board cites the Sno-King decision. However, the Sno-King decision does 

not identify any GMA provision that prohibits the Board from reviewing 

regulations that address the public health and safety.90 

In sum, reading RCW 36.70A.030(9), RCW 36.70A.170, and RCW 

36.70A.060(2) together shows that critical areas regulations are required 

to consider the public health and safety when designating and protecting 

geologically hazardous areas. The Board improperly interpreted and 

applied the GMA in concluding there is no GMA mandate to protect 

people and property from geologically hazardous areas and that health and 

                                                 
89 AR 001819 – 20, FDO, at 23 – 24 of 38. 
90 Sno-King Environmental Alliance v. Snohomish County (Sno-King), CPSGMHB Case 

No. 06-3-0005, Final Decision and Order (July 24, 2006), at 11 – 17 of 24. 
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safety concerns are the exclusive purview of the county legislative 

authority. 

F. Issue 5: Did the Board erroneously interpret or apply the GMA, the 

Board’s rules of practice and procedure, and the APA when it failed 

to decide Issue C-1 and concluded that Futurewise did not meet its 

burden of proof and are the Board’s conclusions not supported by 

substantial evidence? (Assignment of Error 5.) 

 

Futurewise’s issue statement for Issue “C-1” cited to RCW 

36.70A.060(2), RCW 36.70A.170, and RCW 36.70A.172(1) which 

require the designation and protection of critical areas and including best 

available science in their designation and protection.91 Futurewise’s 

Petitioners’ Prehearing Brief also cited to the Pilchuck, et al. v. Snohomish 

County Order Partially Granting Motions for Reconsideration and 

Clarification.92 This order cited to and relied on RCW 36.70A.030(10), 

RCW 36.70A.060(2), and RCW 36.70A.170.93 Futurewise also cited to 

another Board decision to identify a rule of law.94 

                                                 
91 AR 000863, Futurewise Petitioners’ Prehearing Brief p. 30. 
92 AR 000863 – 62, Futurewise Petitioners’ Prehearing Brief pp. 30 – 31 citing Pilchuck, 

et al. v. Snohomish County (Pilchuck II), CPSGMHB Case No. 95-3-0047c, Order 

Partially Granting Motions for Reconsideration and Clarification (Jan. 25, 1996), at *7 – 

8, 1996 WL 650336 pp. *5 – 7. 
93 Pilchuck, et al. v. Snohomish County (Pilchuck II), CPSGMHB Case No. 95-3-0047c, 

Order Partially Granting Motions for Reconsideration and Clarification (Jan. 25, 1996), at 

*7 – 10, 1996 WL 650336 pp. *5 – 8. 
94 Diehl v. Mason County, WWGMHB Case No. 95-2-0073, Compliance Hearing Order 

(#14) (Geologically-Hazardous Areas) (July 13, 2001), at *7, 2001 WL 933666, 4 cited 

in AR 000865, Futurewise Petitioners’ Prehearing Brief p. 32. 
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The GMA, in RCW 36.70A.290(1), provides in relevant part that “[a]ll 

requests for review to the growth management hearings board shall be 

initiated by filing a petition that includes a detailed statement of issues 

presented for resolution by the board.” Other than that, there are no special 

pleading or briefing requirements in the GMA. There is no prohibition on 

relying on Board decisions to set out legal rules as Futurewise did. The 

APA also does not have pleading or briefing requirements that prohibit 

citing to Board decisions for legal rules.95 The GMHB Rules of Practice 

and Procedure, in WAC 242-03-590(1), provide that “[a] petitioner … 

shall submit a brief addressing each legal issue it expects the board to 

determine. Failure by such a party to brief an issue shall constitute 

abandonment of the unbriefed issue. Briefs shall enumerate and set forth 

the legal issue(s) as specified in the prehearing order.” Futurewise’s 

Prehearing Brief did all of this for Issue “C-1.”96 The Board did not cite to 

any law, rule, court decision, or Board decision that precludes Futurewise 

from citing Board authority to identify rules of law or that excuses the 

Board from deciding Issue “C-1.”97 

The Board failed to decide Issue “C-1.” Like the Board in the LIHI 

decision, this failure to decide all issues requiring resolution violated 

                                                 
95 RCW 34.05.410 – RCW 34.05.494. 
96 AR 000863 – 67, Futurewise Petitioners’ Prehearing Brief pp. 30 – 34. 
97 AR 001825 – 26, FDO, at 29 – 30 of 38. 
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RCW 36.70A.290(1) and RCW 34.05.570(3)(f).98 Like the LIHI decision, 

this Court should remand Issue “C-1” back to the Board for a decision.99 

G. Issue 6: Is the Board’s conclusion that the amended SCC provisions 

complied with the GMA requirements to designate and protect 

geologically hazardous areas not supported by substantial evidence 

or an erroneous interpretation or application of the GMA? 

(Assignment of Error 6.) 

 

1. SCC 30.62A.130 and SCC 30.62B.130 violate the GMA.100 

 

SCC 30.62A.130 and SCC 30.62B.130 were amended by Ordinance 

No. 15-034.101 SCC 30.62A.130 and SCC 30.62B.130 limit the application 

of protections for geological hazards to “[d]evelopment activities, actions 

requiring project permits, and clearing” and even some of these uses and 

activities are exempted from the protections.102 “‘Development activity’ 

means any construction, development, earth movement, clearing, or other 

site disturbance which either requires a permit, approval or authorization 

from the county or is proposed by a public agency.”103 So even 

development activities require a county permit, approval, or authorization 

or must be undertaken by public agencies to be regulated. 

                                                 
98 Low Income Hous. Inst., 119 Wn. App. at 119, 77 P.3d at 657. 
99 Id. 
100 AR 001817 – 20 & AR 001825 – 26, FDO, at 21 – 24 & 29 – 30 of 38. This is a 

subset of Issues “B-1” and “C-1” from the FDO. 
101 AR 000028, Ord. No. 15-034 p. 20; AR 000056, Ord. No. 15-034 p. 48. 
102 AR 000028, Ord. No. 15-034 p. 20; AR 000056, Ord. No. 15-034 p. 48. 
103 AR 001248, SCC 30.91D.240. 
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RCW 36.70A.060(2) requires that “[e]ach county and city shall adopt 

development regulations that protect critical areas …” Counties must 

include “best available science” (BAS) in the adoption of development 

regulations for critical areas.104 Those regulations must also “protect the 

functions and values of critical areas.”105 As the court of appeals has held, 

this requires the protection of “… all functions and values.”106 

Discharging storm water onto a landslide hazard will not require a 

geological report or be regulated.107 “Slope saturation by water is a 

primary cause of landslides.”108 Owners or occupants of existing homes or 

other facilities could divert downspouts or runoff onto slopes, triggering a 

landslide. These activities are not regulated by SCC 30.62A.130 and SCC 

30.62B.130 because they are not included in the definitions of clearing or 

development activity and do not require a “project permit.”109 Therefore, 

SCC 30.62A.130 and SCC 30.62B.130 fail to protect geologically 

hazardous areas because they do not maintain the existing conditions of 

                                                 
104 RCW 36.70A.172. 
105 RCW 36.70A.172(1)(b). 
106 WEAN, 122 Wn. App. at 174 – 75. 
107 AR 000028, Ord. No. 15-034 p. 20; AR 000056, Ord. No. 15-034 p. 48; AR 001247, 

SCC 30.91C.112; AR 001248, SCC 30.91D.240; AR 001249, SCC 30.91P.350. 
108 AR 000908. 
109 AR 001247, SCC 30.91C.112; AR 001248, SCC 30.91D.240; AR 001249, SCC 

30.91P.350. 
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these critical areas as RCW 36.70A.060(2) and RCW 36.70A.172(1) 

require.110 

SCC 30.62A.130(1) was amended by Ordinance No. 15-034 to require 

that for any development activity or action requiring a “project permit,” 

the applicant shall submit a site development plan … which includes … 

(g) [the l]ocation of all other critical areas regulated pursuant to chapters 

30.62B, 30.62C and 30.65 SCC on or within ((200)) 300 feet of the site 

….”111 Ordinance No. 15-034 amended SCC 30.62B.130(7) to require the 

identification of the location of other critical areas regulated by chapters 

30.62A, 30.62C, and 30.65 SCC, including geologically hazardous areas, 

on and within 300 feet of the site.112 RCW 36.70A.170(1)(d) and RCW 

36.70A.030(5) and (9) require counties and cities to designate geologically 

hazardous areas. RCW 36.70A.060(2) requires that “[e]ach county and 

city shall adopt development regulations that protect critical areas …” 

Counties must include “best available science” (BAS) in the adoption of 

policies and development regulations that designate and protect critical 

areas.113 SCC 30.62A.130(1)(g) and SCC 30.62B.130(7) fail to meet these 

requirements. 

                                                 
110 Swinomish Indian Tribal Cmty., 161 Wn.2d at 430, 166 P.3d at 1206. 
111 AR 000028, Ord. No. 15-034 p. 20 the addition is underlined and the deletion is struck 

through in the original. 
112 AR 000056, Ord. No. 15-034 p. 48. 
113 RCW 36.70A.172. 
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Landslides are capable of damaging developments much farther than 

300 feet from the landslide. All the homes and buildings destroyed by the 

March 2014, Oso landslide “were more than … 300 feet … away from the 

toe of the slope and therefore not subject to land-use restrictions due to 

landslide hazard[s] ….”114 Even after the 2006 Oso landslide, Snohomish 

County did not even consider landslide hazards when issuing building 

permits because the building sites were more than 300 feet from the toe of 

the slope.115 

The 2014, Oso landslide ran out for over a mile (5,500 feet) killing 43 

people, injuring 10 more, and destroying 35 homes.116 “The closest home 

to the slope before the 2014 event was approximately … 400 feet … from 

the toe of the slope ….”117 If the 300 feet is measured from the toe of the 

slope plus twice the height of the 600 foot tall slope height at the Oso 

landslide site, only houses within 1,500 feet would identify the Oso 

landslide as a geologically hazardous area.118 This is just 27 percent of the 

Oso landslide’s runout distance.119 Homes were destroyed by the 2014 

                                                 
114 AR 001174, GEER-036 p. 56. 
115 AR 001174, GEER-036 p. 56. 
116 AR 001162, GEER-036 p. 1; AR 001172, GEER-036 p. 54; AR 001180, GEER-036 p. 

144. 
117 AR 001172, GEER-036 p. 54. 
118 AR 001180, GEER-036 p. 144; AR 000070 – 71, SCC 30.91L.040 in Ord. No. 15-034 

pp. 62 – 63. 
119 AR 001172, GEER-036 p. 54; AR 001180, GEER-036 p. 144. 
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Oso landslide well beyond that distance.120 One destroyed home was 

measured as being 2,300 feet from the toe of the slope and other destroyed 

homes were farther from the slope.121 The 2014 Oso landslide was not an 

outlier, its runout distance was consistent with other landslides of its 

size.122 

Other landslides in the northwest are capable of damaging homes and 

other buildings more than 300 feet from the toe of the landslide. In a study 

of shallow landslides along Puget Sound from Seattle to Everett, the 

average runout length was 197.5 feet and the maximum runout length was 

771 feet.123 In a study of 38 large, catastrophic landslides that occurred in 

northern British Columbia in the last three decades, researchers calculated 

the length for 37 landslides, they all ran out for 1,640 feet or more.124 

Researchers were able to calculate height to length ratios for 17 of the 

landslides. Based on the height to length ratios, all but one of the 

landslides had runout distances longer than twice the height of the slope, 

in many cases the runout was much longer than twice the height of the 

slope plus 300 feet.125 

                                                 
120 AR 001177, GEER-036 p. 68. 
121 AR 001177, GEER-036 p. 68. 
122 AR 001181, GEER-036 p. 152. 
123 AR 001197. 
124 AR 001201 & AR 001205 – 06, this article is from a peer-reviewed scientific journal. 

AR 001226 – 28. 
125 AR 001201 & AR 001205 – 06. The standard for including the runout area as a critical 

area of twice the height of the slope yields a height to length ratio of 0.5. 
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Building too close to or on landslide prone areas can cause landslides. 

Disturbing or changing drainage patterns, destabilizing 

slopes, and removing vegetation are common human-

induced factors that may initiate landslides. … landslides 

may also occur in once-stable areas due to other human 

activities such as irrigation, lawn watering, draining of 

reservoirs (or creating them), leaking pipes, and improper 

excavating or grading on slopes.126 

 

The “alteration of the local groundwater recharge and hydrogeological 

regime due to previous landsliding and, possibly, land use practices … 

(most notably, timber harvesting)” are among the “many other factors that 

likely contributed to destabilization of the landslide mass” causing the 

2014 Oso landslide.127 SCC 30.62A.130(1) and SCC 30.62B.130(7) fail to 

protect landslide prone areas from development and development from 

landslides as the GMA requires.128 Best available science does not support 

limiting the consideration of landslide hazards to those within 300 feet as 

SCC 30.62A.130(1) and SCC 30.62B.130(7) do. In Diehl v. Mason 

County, the Board concluded a 200-foot triggering distance from a 

landslide hazard for when a geotechnical report or geological assessment 

                                                 
126 AR 000910. 
127 AR 001184, GEER-036 p. 160. 
128 RCW 36.70A.060(2); RCW 36.70A.172(1); Swinomish Indian Tribal Cmty., 161 

Wn.2d at 430, 166 P.3d at 1206. 
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would be required was not supported by best available science where an 

expert recommended 300 or 400 feet.129 

In addressing the SCC 30.62A.130(1) amendment, the Board 

concluded Snohomish County adopted landslide hazard area regulations 

that balanced the GMA goals of “the protection of people and property 

with restrictions on the use of land” as allowed by the HEAL decision.130 

However, in the WEAN decision the court of appeals held that in balancing 

GMA goals against critical areas regulations, there must be evidence in the 

record showing that GMA goal is furthered by the provision the county 

adopted.131 The Board cited no evidence showing that the 300-foot limit on 

considering geologically hazardous areas in SCC 30.62A.130(1) and SCC 

30.62B.130(7) are “necessary” to meet any GMA goals as the WEAN 

decision requires.132 The Board’s decision on SCC 30.62A.130(1) and 

SCC 30.62B.130(7) are not supported by substantial evidence. It is also an 

erroneous interpretation or application of the GMA resting as it does on 

the Board’s conclusion that the GMA does not require considering public 

health or safety concerns in designating and protecting geologically 

                                                 
129 Diehl v. Mason County, WWGMHB Case No. 95-2-0073, Compliance Hearing Order 

(#14) (Geologically-Hazardous Areas) (July 13, 2001), at *7, 2001 WL 933666, 4. 
130 AR 001820, FDO, at 24 of 38. 
131 WEAN, 122 Wn. App. at 183 – 84, 93 P.3d at 899. 
132 AR 001820, FDO, at 24 of 38; WEAN, 122 Wn. App. at 181, 93 P.3d at 898. 
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hazardous areas.133 As was argued in Section V.E, beginning on page 16 of 

this brief, the GMA requires considering the public health or safety in 

designating and protecting geologically hazardous areas. 

Also based on its misconception that SCC 30.91L.040 included buffers 

and not geological hazards, the Board framed “[t]he question presented is 

whether the GMA requires jurisdictions to protect people and property on 

the land in addition to protecting the designated critical areas?”134 As was 

demonstrated in Section V.D of this Petitioners’ Brief, beginning on page 

14, SCC 30.91L.040 designates critical areas not buffers. The question 

presented was do SCC 30.62A.130 and SCC 30.62B.130 fail to require the 

designation of all geologically hazardous areas, fail to protect the 

functions and values of critical areas, and were not based on best available 

science?135 The answer is yes. The Board erroneously interpreted the 

GMA. 

2. SCC 30.62B.140, SCC 30.62B.160, SCC 30.62B.340, and SCC 

30.91L.040 violate the GMA.136 

 

The GMA directs counties and cities to designate and protect critical 

areas, including geologically hazardous areas.137 SCC 30.62B.140 and 

                                                 
133 AR 001819 – 20, FDO, at 23 – 24 of 38. 
134 AR 001819, FDO, at 23 of 38. 
135 AR 001817 fn. 77, FDO, at 21 of 38 fn. 77. 
136 AR 001825 – 26, FDO, at 29 – 30 of 38. This is “Issue C-1” from the FDO. 
137 RCW 36.70A.170(1)(d); RCW 36.70A.030(5); RCW 36.70A.030(9); RCW 

36.70A.060(2). 
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SCC 30.62B.340 were amended by Ordinance No. 15-034.138 SCC 

30.62B.140 only requires a geotechnical report for development activity, 

actions requiring “project permits,” or clearing.139 SCC 30.62B.340 only 

applies to development activities, actions requiring “project permits,” or 

clearing.140 For all of these sections discharging storm water onto a 

landslide hazard, for example, will not require a geological report or be 

regulated because diverting water is not clearing and does not require a 

“project permit.”141 “Slope saturation by water is a primary cause of 

landslides.”142 So water discharges can mobilize landsides as can other 

unregulated activities. Therefore SCC 30.62B.140 and SCC 30.62B.340 

fail to protect geologically hazardous areas because they do not maintain 

the existing conditions of these critical areas as RCW 36.70A.060(2) and 

.172(1) require.143 

Ordinance No. 15-034 amended SCC 30.62B.140 to delete the 

requirement that a geotechnical report must be prepared for any 

development activity, action requiring a “project permit,” or clearing 

                                                 
138 AR 000056 – 58 Ord. No. 15-034 pp. 48 – 50; AR 000062 – 63, Ord. No. 15-034 pp. 

54 – 55. 
139 AR 000056, Ord. No. 15-034 p. 48. 
140 AR 000063 Ord. No. 15-034 p. 55. 
141 AR 001247, SCC 30.91C.112; AR 001248, SCC 30.91D.240; AR 001249, SCC 

30.91P.350. 
142 AR 000908. 
143 Swinomish Indian Tribal Cmty., 161 Wn.2d at 430, 166 P.3d at 1206. 
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within a landslide hazard setback.144 Landslides expand laterally, not just 

up and down.145 Geotechnical reports are no longer required for 

development on the side of a landside that may be engulfed by a future 

landside. 

SCC 30.62B.160 suffers from similar defects. It only applies to a 

“development activity or action requiring a project permit….”146 It does 

not apply to clearing or vegetation removal that does not require a project 

permit or approval.147 Grading or “removing vegetation are common 

human-induced factors that may initiate landslides.”148 In a Diehl 

compliance order, the Board concluded that the critical areas regulations 

must require a permit for clearing activities in landslide hazard areas.149 

SCC 30.91L.040 limits landslide hazards to areas at the top of the 

slope equal to a distance equal to the height of the slope and areas at the 

bottom of the slope equal to two times the height of the slope.150 The 

limitations based on the height of the slope are not supported by the best 

available science or any scientific evidence. The 2014, Oso slide had a 

                                                 
144 AR 000056, Ord. No. 15-034 p. 48. 
145 AR 001177, GEER-036 p. 68. 
146 AR 000058, Ord. No. 15-034 p. 50. 
147 AR 001248, SCC 30.91D.240. 
148 AR 000910. 
149 Diehl v. Mason County, WWGMHB Case No. 95-2-0073, Order Regarding 

Compliance Hearing #10, and Finding Continued Noncompliance (Geologically-

Hazardous Areas) (March 22, 2000), at *6, 2000 WL 313407, 3. 
150 AR 000070 – 71, Ord. No. 15-034 pp. 62 – 63. 
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slope height of 600 feet but ran out for over a mile (5,500 feet), nine times 

the slope height.151 In a study of 38 large, catastrophic landslides that 

occurred in northern British Columbia, researchers were able to calculate 

height to length ratios for 17 of the landslides. Based on the height to 

length ratios, all but one of the landslides had runout distances longer than 

twice the height of the slope.152 

After analyzing many landslides and the scientific literature, Legros 

concluded in a peer-reviewed study that “[t]he ratio [height to length] H/L 

may therefore be physically meaningless. The good correlations between 

runout distance and volume, and area and volume, suggest that landslide 

spreading is essentially controlled by their own volume, and not by H.”153 

He also wrote that “hazard zonation for landslide events should rely on 

their area–volume relationship ....”154 This is consistent with the best 

available science cited by Snohomish County.155 Snohomish County wrote 

that “[t]he run out length is a function of the height of the slope being 

evaluated on a site, slope angle, mass volume, degree of soils saturation 

and potentially the proximity to a fault or river system.”156 

                                                 
151 AR 001180, GEER-036 p. 144. 
152 AR 001201 & AR 001205 – 06. 
153 AR 001001, this article is from a peer-reviewed scientific journal. AR 001226 – 28. 
154 AR 001001 – 02. 
155 AR 000721 – 24. 
156 AR 000721. 
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Snohomish County’s Sleight Memorandum claims that to “[t]he extent 

that the County is recommending expansion to the LHA definition [SCC 

30.91L.040] to include the prior setbacks and enlarge them would capture 

the vast majority of landslide events, but likely not every extreme event” 

citing to lverson et al. and Yang et al.157 But neither of these studies 

support limiting the runout area to twice the height of the slope as SCC 

30.91L.040 does.158 

The lverson et al. article does not recommend calculating the runout 

distance of landslides as twice the height of the slope.159 The lverson et al. 

article describes the Elm landslide that ran out a distance that is 3.29 times 

the height.160 And the Oso landslide ran out a distance that is 9.5 times the 

height.161 

The Yang et al. article concluded that slope alone is not a good 

determinate of landslide runout distances. Yang et al. concluded that “[t]he 

peak ground acceleration (PGA), the volume of the sliding mass V, the 

height HL, and the slope angle θ of a mountain are four important 

                                                 
157 AR 001373. 
158 AR 001447 – 57, AR 001456 “R.M. lverson et al.;” AR 001427 “Yang et al.” 
159 AR 001447 – 57, R.M. lverson et. al. Landslide mobility and hazards: implications of 

the Oso disaster 412 EARTH AND PLANETARY SCIENCE LETTERS 197, 197 – 207 (2015). 
160 AR 001447, Id. at p. 197. 
161 AR 001447 – 48, Id. at p. 197 – 98. 
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parameters that affect the horizontal run-out distance of a landslide L.”162 

The reference to twice the height, “2HL,” in the article describes the 

location on the slope where the landslide is likely to start, not the distance 

the landslide will runout.163 

The Sleight Memorandum itself does not qualify as BAS because it 

does not have the characteristics of a valid scientific process listed in 

WAC 365-195-905(5)(a). The Sleight Memorandum was not peer-

reviewed, its methods are not clearly stated and cannot be replicated, no 

actual data is provided and the conclusions are not supported by data, 

there is no data and no evidence the data was analyzed using appropriate 

statistical or quantitative methods, the information is not placed in proper 

context, and the references do not support the conclusions.164 

No science in the record, let alone best available science, supports 

basing the calculation of landside runout areas only on twice the height of 

the slope as Snohomish County does in SCC 30.91L.040.165 But SCC 

30.91L.040 uses only twice the height of the slope to predict and designate 

                                                 
162 AR 001427, Yang, et al., A prediction model for horizontal runout distance of 

landslides triggered by Wenchuan earthquake 12 EARTHQUAKE ENG. & ENG. VIB. 201, p. 

206 (2013) attached as Appendix D. 
163 AR 001427 – 28, Id. at pp. 206 – 07. 
164 AR 001372 – 73; WAC 365-195-905(5)(a). 
165 AR 001427 – 28, Id. at p. 206 – 207; AR 001180, GEER-036 p. 144; AR 001201 & 

AR 001205 – 06; AR 001001 – 02; AR 000721 – 24, Draft Summary Snohomish County 

2015 Best Available Science Review for Critical Area Regulation Update pp. 9 – 12; AR 

001433 – 39. SCC 30.91L.040 is at AR 000070 – 71, Ord. No. 15-034 pp. 62 – 63. 
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the extent of landslide hazards and does not incorporate the other 

parameters identified by the best available science. This violates the 

GMA.166 

3. SCC 30.62B.390 violates the GMA.167 

 

RCW 36.70A.170(1) provides that “each county … shall designate 

where appropriate: … (d) Critical areas.” RCW 36.70A.060(2) provides 

that “[e]ach county and city shall adopt development regulations that 

protect critical areas that are required to be designated under RCW 

36.70A.170.” RCW 36.70A.170(1) does not provide that counties “may” 

designate critical areas. RCW 36.70A.060(2) does not allow the adoption 

of development regulations that “may” protect critical areas. But that is 

exactly what SCC 30.628.390 does. Ordinance No. 15-034 adopted SCC 

30.628.390 which provides that the director “may expand the boundary of 

a geologically hazardous area, impose additional or more stringent 

standards and requirements than those specified in this chapter or impose 

mitigation requirements …” subject to making certain findings.168 

                                                 
166 HEAL, 96 Wn. App. at 533, 979 P.2d at 870 – 71; RCW 36.70A.172(1); RCW 

36.70A.170; RCW 36.70A.060. 
167 AR 001826 – 27, FDO, at 30 – 31 of 38. This is “Issue C-2” from the FDO. 
168 AR 000064, Ord. No. 15-034 p. 56 underling added. 
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“May” means to “have permission to …” undertake an action.169 The 

use of may means the director is not required to expand geological 

hazardous areas if necessary protect critical areas. The director is not 

required to impose additional or more stringent standards and 

requirements if necessary protect critical areas. SCC 30.62B.390 fails to 

comply with the GMA. 

H. Issue 7: Is the Board’s conclusion that the CARA regulations 

comply with the GMA an erroneous interpretation or application 

or not support by substantial evidence? (Assignment of Error 7.)170 

 

RCW 36.70A.060(2) and RCW 36.70A.030(5)(b) require the 

protection of “areas with a critical recharging effect on aquifers used for 

potable water.” These are commonly referred to as “CARAs,” critical 

aquifer recharge areas. “The GMA includes requirements that counties 

consider and address water resource issues in land use planning. See, e.g., 

RCW 36.70A.020(10) (GMA goal to protect the environment, including 

“water quality [ ] and the availability of water”), …”171 The goals in RCW 

36.70A.020 “guide the development and adoption of comprehensive plans 

and development regulations of those counties and cities that are required 

                                                 
169 WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY 1396 (2002). When the 

legislature has not defined a term “used in the GMA,” the courts “apply its common 

meaning, which may be determined by referring to a dictionary.” Quadrant Corp. v. State 

Growth Mgmt. Hearings Bd., 154 Wn. 2d 224, 239, 110 P.3d 1132, 1140 (2005). The 

supreme court cited to Webster’s Third New International Dictionary. Id. 
170 AR 001824 – 25, FDO, at 28 – 29 of 38. This is a subset of Issue B-3 from the FDO. 
171 Kittitas County, 172 Wn.2d at 175, 256 P.3d at 1208. 
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or choose to plan under RCW 36.70A.040.” These provisions are 

augmented by other parts of the GMA including RCW 19.27.097. 

RCW 19.27.097 requires applicants for building permits for buildings 

that need potable water to provide evidence of a physically available and 

legally available water supply.172 RCW 58.17.110 also requires Snohomish 

County to assure adequate potable water supplies are available when 

approving subdivision applications including that the water is physically 

and legally available.173 Further, the County must assure that development 

applications proposing to use permit-exempt wells are within the 

withdrawal limits applicable to those wells.174 These requirements protect 

groundwater resources.175 

Ordinance No. 15-034 amended SCC 30.62C.140(3)(f)(iv) to require 

that “[i]f water use is proposed for the development activity, a description 

of the groundwater source of water to the site or a letter from an approved 

water purveyor stating the ability to provide water to the site …” in a 

hydrogeologic report.176 But SCC 30.62C.140(3)(f)(iv) does not require 

that water supplies must be legally and physically available for new 

                                                 
172 AR 001234 – 36, AGO 1992 No. 17 pp. 5 – 7 of 8. 
173 Whatcom Cty. v. Hirst, 186 Wn.2d 648, 687 – 88, 381 P.3d 1, 18 (2016). 
174 Kittitas County, 172 Wn.2d at 178 – 81, 256, P.3d at 1209 – 10. 
175 Kittitas County, 172 Wn.2d at 181, 256 P.3d at 1210. 
176 AR 000067, Ord. No. 15-034 p. 59. 
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developments that require a water supply as the GMA requires.177 SCC 

30.62C.140(3)(f)(iv) does not require that ground water sources must 

comply with the withdrawal limits applicable to those wells.178 Snohomish 

County has instream flow rules and closed basins in portions of the Skagit 

basin,179 instream flow rules, closed basins, and limited reservations for 

domestic uses in portions of the Stillaguamish River Basin,180 and 

instream flow rules and limitations on surface water use in the Snohomish 

basin.181 The County has failed to incorporate requirements to protect 

instream flows and ground water quantity into SCC 30.62C.140(3)(f)(iv). 

This violates the GMA. 

SCC 30.62C.130 limits the requirement to submit a hydrogeologic 

report to “development activity” or uses or activities requiring a “project 

permit.”182 As was documented in Sections V.G.1 and 2 of this brief, SCC 

30.62C.130 violates the GMA for the same reasons as SCC 30.62A.130, 

SCC 30.62B.130, SCC 30.62B.140, and SCC 30.62B.340. 

In the Final Decision and Order in this case, the Board wrote that 

“[w]hile local jurisdictions are now required to address 

both the legal and actual availability of water for 

development activity, inclusion of such a requirement 

                                                 
177 Whatcom Cty. v. Hirst, 186 Wn.2d 648, 687 – 88, 381 P.3d 1, 18 (2016). 
178 Kittitas County, 172 Wn.2d at 178 – 81, 256, P.3d at 1209 – 10. 
179 WAC 173-503-040. 
180 WAC 173-505-050; WAC 173-505-060; WAC 173-505-070; WAC 173-505-090. 
181 WAC 173-507-020; WAC 173-507-030. 
182 AR 000066 – 67, Ord. No. 15-034 pp. 58 – 59. 
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within the hydrogeologic report section of the Snohomish 

County Code protecting CARAs makes little sense. The 

goal of the requirements of chapter 30.62C is to designate 

and protect CARAs, their water quality and quantity, not to 

address the availability of water for development activity.183 

 

But as the supreme court concluded in the Whatcom County decision, one 

of the purposes of the GMA requirements is to protect quality and quantity 

of groundwater.184 This is also one of the purposes of the CARA 

regulations as the Board concluded in the above quote. So, including these 

requirements in the CARA regulations is required by the GMA. 

Since the Board decided this case, the Legislature has adopted the 

Laws of 2018, ch. 1. This law because effective on January 19, 2018.185 

RCW 34.05.554(1)(d) permits a party to raise a new issue 

on appeal if “The interests of justice would be served by 

resolution of an issue arising from ... (i) A change in 

controlling law occurring after the agency action.” The 

remedy is to remand to the agency for determination. RCW 

34.05.554(2).186 

 

In this case the interests of justice will be served by a remand to the Board 

to consider Issue 7 in the light of Laws of 2018, ch. 1. RCW 19.27.097 

was first enacted in 1990.187 RCW 58.17.110 was amended in 1990 to 

                                                 
183 AR 001824, FDO, at 28 of 38. 
184 Whatcom Cty. v. Hirst, 186 Wn.2d 648, 673, 381 P.3d 1, 11 (2016). 
185 Laws of 2018, ch. 1, § 307. 
186 Olympic Stewardship Found., 166 Wn. App. at 200, 274 P.3d at 1053 footnote 

omitted. 
187 Laws of 1990 1st ex.s., ch. 17, § 63. This law was the original adoption of the GMA. 
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require consideration of water availability.188 In 1992, the Attorney General 

issued AGO 1992 No. 17 which made clear that the adoption of RCW 

19.27.097 and the amendment of RCW 58.17.110 mandated that counties 

must require building permits and subdivision applications to document 

that water was legally and physically available.189 The Washington State 

Supreme Court decided the Kittitas County decision in 2011.190 Despite 

decades of authority requiring Snohomish County to incorporate 

requirements for legal and physical water availability into their 

development regulations, the County refused to incorporate these 

provisions into Ordinance No. 15-034 in 2015.191 

The next deadline for Snohomish County to update its comprehensive 

plan and development regulations is June 30, 2023.192 For critical areas 

updates, the next update deadline for Snohomish County is June 30, 

2024.193 Futurewise and the Pilchuck Audubon Society cannot appeal the 

County’s failure to adopt the development regulations required by Laws of 

2018, ch. 1, § 102 until these deadlines have passed.194 Snohomish 

County’s history on water issues recounted above indicates that it is 

                                                 
188 Laws of 1990 1st ex.s., ch. 17, § 52 adding “potable” to “water supplies.” 
189 AR 001230 – 37, AGO 1992 No. 17 pp. 1 – 8 of 8. 
190 Kittitas County, 172 Wn.2d 144, 256 P.3d 1193 (2011). 
191 AR 000067 – 63, Ord. No. 15-034 pp. 59 – 71. 
192 RCW 36.70A.130(5)(a). 
193 RCW 36.70A.130(7)(b). 
194 Thurston Cty., 164 Wn.2d at 344, 190 P.3d at 45.. 
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unlikely the County will adopt the development regulations required by 

Laws of 2018, ch. 1, § 102 anytime soon. A significant amount of 

development could vest in watersheds closed to the appropriation of water. 

This can damage instream flows and senior water rights holders such as 

farmers. Unlike the Olympic Stewardship Foundation decision,195 there is 

no published opinion addressing Laws of 2018, ch. 1. As the arguments 

set out below show, the application of Laws of 2018, ch. 1 is largely a 

legal question. So extensive factual development is unnecessary. 

Therefore, justice requires consideration of the arguments related to Laws 

of 2018, ch. 1. These arguments are set out below. The Court should 

remand Issue 7 back to the Board to consider these arguments. 

There are four Water Resource Inventory Areas (WRIAs) in 

Snohomish County, WRIAs 3, 5, 7, and 8.196 The Laws of 2018, ch. 1 

apply different requirements to the various WRIA. 

The Laws of 2018, ch. 1, § 101(1)(b), (f), and (g)197 exclude WRIA 3, 

the Lower Skagit-Samish basin, and WRIA 5, the Stillaguamish basin, 

from Laws of 2018, ch. 1, § 101(1)(e) which allows a well log for a 

permit-exempt well to be used as evidence that water is legally and 

                                                 
195 Olympic Stewardship Found., 166 Wn. App. at 200–01, 274 P.3d at 1054. 
196 WAC 173-500-990. 
197 Also referred to ESSB 6091 and accessed on April 26, 2018 at: 

http://lawfilesext.leg.wa.gov/biennium/2017-18/Pdf/Bills/Session%20Laws/Senate/6091-

S.SL.pdf. 

http://lawfilesext.leg.wa.gov/biennium/2017-18/Pdf/Bills/Session%20Laws/Senate/6091-S.SL.pdf
http://lawfilesext.leg.wa.gov/biennium/2017-18/Pdf/Bills/Session%20Laws/Senate/6091-S.SL.pdf
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physically available for a building permit. This is because subsection 

(1)(g) applies to “other areas of the state,” that is areas other than those 

listed in Laws of 2018, ch. 1, §§ 101(1)(b) through (f). The WRIA 3, the 

Lower Skagit-Samish basin, is listed in Laws of 2018, ch. 1, § 101(1)(f). 

WRIA 5, the Stillaguamish basin, is listed in Laws of 2018, ch. 1, § 

101(1)(b). So, for the parts of Snohomish County in WRIAs 3 and 5, the 

County must require building permit applicants to show that they have a 

legally and physically available water supply that meets drinking water 

standards before the County can issue a building permit.198 

Additional requirements also apply within the parts of WRIA 3 in 

Snohomish County.199 Laws of 2018, ch. 1, § 101(1)(f) require that 

evidence of an adequate water supply for a building permit must comply 

with the Washington State Supreme Court’s holding in Swinomish Indian 

Tribal Community v. Department of Ecology. In that decision, the State 

Supreme Court held that Ecology’s amended instream flow rule that 

included “27 reservations of water for out-of-stream, year-round 

noninterruptible beneficial uses in the Skagit River basin and that would 

impair minimum flows set by administrative rule exceeded Ecology's 

authority because it is inconsistent with the plain language of the statute 

                                                 
198 Laws of 2018, ch. 1 § 101(1)(a); Whatcom Cty. v. Hirst, 186 Wn.2d 648, 673, 381 

P.3d 1, 11 (2016).. 
199 Laws of 2018, ch. 1, § 101(1)(f); WAC 173-503-010. 
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and is inconsistent with the entire statutory scheme.”200 So permit-exempt 

wells for domestic uses, such as building permits, must comply with the 

instream flow rules adopted for WRIA 3.201  

Additional requirements also apply within WRIA 5. Laws of 2018, ch. 

1, § 101(1)(b) provides that evidence of an adequate water supply for a 

building permit must be consistent with the specific applicable “instream 

flow rules adopted by the department of ecology under chapters 90.22 and 

90.54 RCW that explicitly regulate permit-exempt groundwater 

withdrawals …” 

For WRIAs 7 and 8, evidence of an adequate water supply for a 

building permit “must be consistent with … ” Laws of 2018, ch. 1, § 203 

“unless the applicant provides other evidence of an adequate water supply 

that complies with chapters 90.03 and 90.44 ….”202 Laws of 2018, ch. 1, § 

203(3) requires the State of Washington Department of Ecology to prepare 

and adopt a watershed restoration and enhancement plan in collaboration 

with a watershed restoration and enhancement committee by June 30, 

2021. Laws of 2018, ch. 1, § 203(4)(a) provides that until a watershed 

restoration and enhancement plan is approved and Ecology adopts rules 

                                                 
200 Swinomish Indian Tribal Cmty. v. Washington State Dep't of Ecology, 178 Wn.2d 571, 

602 – 03, 311 P.3d 6, 21 (2013). 
201 Id.; Swinomish Indian Tribal Cmty., 178 Wn.2d at 587 & 598, 311 P.3d at 13 & 19; 

WAC 173-503-040(5). 
202 Laws of 2018, ch. 1, § 101(1)(d). 
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under Laws of 2018, ch. 1, § 203(3), Snohomish County must collect fees 

and limit the quantity of water that may be used when issuing building 

permits and subdivision approvals in WRIAs 7 and 8. 

For all four WRIAs, the GMA was amended to require that Snohomish 

County’s “[d]evelopment regulations must ensure that proposed water 

uses are consistent with RCW 90.44.050 and with applicable rules adopted 

pursuant to chapters 90.22 and 90.54 RCW when making decisions under 

RCW 19.27.097 and 58.17.110.”203 RCW 19.27.097 includes water 

availability requirements applicable to building permits. RCW 58.17.110 

includes water available requirements applicable to subdivisions. 

Development regulations include critical areas regulations and 

amendments to critical areas, including those amended by Ordinance No. 

15-034.204 So Snohomish County is required to include water availability 

requirements in its critical areas regulations or other development 

regulations. 

Whether this Court confines its legal analysis to the law as it existed 

when the Board decide this case or remands Issue 7 back to the Board to 

                                                 
203 Laws of 2018, ch. 1, § 102. 
204 AR 000067, Ord. No. 15-034 p. 59; RCW 36.70A.030(7) “‘Development regulations’ 

or ‘regulation’ means the controls placed on development or land use activities by a 

county or city, including, but not limited to, zoning ordinances, critical areas ordinances, 

shoreline master programs, official controls, planned unit development ordinances, 

subdivision ordinances, and binding site plan ordinances together with any amendments 

thereto.” 



decide the application ofthe Laws of2018, ch. 1, Snohomish County's 

failure to amend its critical areas regulations to require that water be 

legally and physically available consistent with the applicable instream 

flow rules violates the GMA. This Court should reverse this issue or 

remand the issue back to the Board. 

VI. CONCLUSION 

For the reasons set out above, Futurewise respectfully requests that 

this Court require the Board to decide all of the issues in this appeal and to 

reverse the Board on its decisions on geologically hazards and CARAs. 

The Court should then remand this case back to the Board. 

Respectfully submitted this 30th day of April 2018. 

Tim Trohimov1c 
Attorney for Futurewise & the Pilchuck 
Audubon Society 
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