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I. STATUS OF PETITIONER 

Azias Ross (“Mr. Ross”), currently in the custody of the 

Department of Corrections, is serving a sentence of 507 months for 

convictions arising from a series of burglaries, robberies, and related 

offenses.  

II. GROUNDS FOR RELIEF 

Mr. Ross’ continued restraint is unlawful because his conviction 

and sentence violate the Constitutions of the United States and 

Washington and the laws of the State of Washington. RAP 16.4(c)(2). 

This petition is timely and the requested relief is warranted. 

 Specifically, Mr. Ross raises the following legal claims: 

GROUND ONE: Mr. Ross’ continued restraint is unlawful and 
unconstitutional because he was deprived of his Confrontation Clause 
rights at trial when the statement of a co-defendant, who pled guilty, was 
inadequately redacted to protect Mr. Ross’ identity, thus allowing the 
prosecution to use the co-defendant’s statement against Mr. Ross as 
substantive evidence without providing Mr. Ross the opportunity for 
cross-examination. 

GROUND TWO: Mr. Ross’ continued restraint is unlawful and 
unconstitutional because the State engaged in prosecutorial misconduct at 
trial when it presented slides during closing argument that showed Mr. 
Ross’ name with an arrow pointing to the word “guilty.” This misconduct 
was prejudicial and violated Mr. Ross’ right to a fair trial secured by the 
Sixth and Fourteenth Amendments to the United States Constitution and 
article I, § 22 of the Washington State Constitution. 

GROUND THREE: Mr. Ross’s continued restraint is unlawful and 
unconstitutional because Mr. Ross was deprived of his right to effective 
assistance of trial counsel under the Sixth amendment to the United States 
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Constitution and article I, § 22 of the Washington State Constitution when 
his trial counsel failed to object to a set of jury instructions and special 
verdict forms that did not apply the “beyond a reasonable doubt” standard 
to firearm findings that formed the basis for the court’s firearm sentence 
enhancements. 

GROUND FOUR: Mr. Ross’ continued restraint is unlawful and 
unconstitutional because the cumulative errors at trial deprived him of his 
right to a fair trial secured by the Sixth and Fourteenth Amendments to the 
United States Constitution and article I, § 22 of the Washington State 
Constitution. 

GROUND FIVE: Mr. Ross’ continued restraint is unlawful and 
unconstitutional because the sentencing court failed to consider imposition 
of a downward exceptional sentence based on Mr. Ross’ youth as a 
mitigating factor. Following Mr. Ross’ sentencing, the Supreme Court and 
Courts of Appeals of Washington entered multiple opinions holding that 
youth must be considered as a potentially mitigating factor under 
Washington’s Sentencing Reform Act of 1981 (“SRA”). The Court has 
further indicated that a failure to properly consider youth constitutes an 
Eighth Amendment violation. Based on this change in the law, Mr. Ross 
was wrongfully deprived of the trial court’s meaningful consideration of a 
downward departure from the standard sentencing range based on youth.  

GROUND SIX: Mr. Ross’ sentence is unlawful and unconstitutional 
because the sentencing court failed to consider running the firearm 
enhancement concurrently to the base sentence. Following Mr. Ross’ 
sentencing, the Supreme Court established that deadly weapon 
enhancements may be run concurrently based on the mitigating factor 
of youth, and that a failure to consider concurrent imposition of 
enhancements based on youth, at least in the case of juveniles, violates 
the Eighth Amendment.  

GROUND SEVEN: In the alternative to grounds five and six, Mr. 
Ross’ sentence is unlawful and unconstitutional because he was 
deprived of his right to effective assistance of trial counsel under the 
Sixth amendment to the United States Constitution and article I, § 22 of 
the Washington State Constitution when his trial counsel failed to seek a 
downward exceptional sentence and concurrent imposition of weapons 
enhancements based on Mr. Ross’ youth. 
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III. STATEMENT OF THE CASE 

A.  Background, Trial, and Appeal 

On March 5, 2014, Mr. Ross’ trial arising out of a series of home 

invasions reached its conclusion with Mr. Ross being found guilty of 10 

felony offenses. See Appendix, Attachment “A,” Judgment and 

Sentence. Mr. Ross was arrested and charged along with four co-

defendants, Soy Oeung (“Ms. Oeung”), Nolan Chouap (“Mr. Chouap”), 

Azariah Ross (“Azariah”), and Alicia Ngo (“Ms. Ngo”). See Appendix, 

Attachment “B,” Excerpts from 2.11.2014 Trial Transcripts, 85-86 

(“2.11.2014 RP,” hereinafter). The State alleged Mr. Ross was the driver 

during two of the robberies occurring in January and April of 2012. The 

State also alleged he trafficked in property that was stolen during those 

two incidents, as well as during a third incident occurring in August 

2012. Mr. Ross was tried along with Mr. Chouap and Ms. Oeung. Ms. 

Ngo’s charges were dismissed and Azariah was tried separately.  

In the course of law enforcement’s investigation, Mr. Ross, Ms. 

Oeung, Mr. Chouap, and Azariah were all arrested and interrogated. 

2.11.2014 RP 85-86. Each of them waived their Miranda rights and 

discussed the incidents with the interrogators, Detective Robert Baker 

(“Det. Baker”) and Detective Timothy Griffith (“Det. Griffith”). See 

2.11.2014 RP 85-86. Over trial counsel’s objections on confrontation 
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grounds (Def.’s Mot. in Limine Re: Bruton Issues, Feb. 10, 2014), the 

unrecorded statements of Ms. Oeung, Mr. Chouap, and Mr. Ross were 

all introduced at trial through the testimony of Det. Baker, in that order. 

2.11.2014 RP 85-169 (Pl.’s Ex. 73). 

None of the co-defendants testified at trial, thus rendering their 

statements hearsay admitted only under the statements against interest 

exception to the hearsay rule. Because this exception, and the 

confrontation clause, only allow use of a statement against interest as 

evidence against the speaker, the jury was instructed that each co- 

defendant' s statement was admissible only against that co-defendant. 

See Attachment “C,” Excerpts from 2.12.2014 Trial Transcripts, 1447-

48 (“2.12.2014 RP,” hereinafter). Additionally, each statement was 

redacted so as to exclude names of the other co-defendants, replacing 

their names with “someone” or “somebody.” 2.11.2014 RP 85-169 (Pl.’s 

Ex. 73).  

 The prosecutor began the inquiry into Mr. Chouap and Mr. Ross’ 

statements as follows: 

Q. Now I want to talk to you about two individuals 
named Nolan Chouap and Azias Ross. Did you, in fact, 
interview them on the same day? 
A. Yes, sir. 
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2.11.2014 RP 104:13-15. The prosecutor went on to hand pictures of Mr. 

Ross, Mr. Chouap, and Azariah to Det. Baker for identification. 2.11.2014 

RP 105:16-106:23, Ex. 77. Det. Baker then proceeded to recount his 

interview of Mr. Chouap. 2.11.2014 RP 108-149. In recounting Mr. 

Chouap’s statement, Det. Baker replaced Mr. Ross’ name with “someone” 

or “somebody” as follows: 

Q. Did you ask [Mr. Chouap] what happened to the 
guns after they were taken? 
A. Yes, sir, I did. 
Q. What did he tell you? 
A. He said that somebody made a call and that they 
were all sold. 

2.11.2014 RP 139:3-8 (emphasis added). Det. Baker also repeatedly 

referred to Mr. Ross by name. 2.11.2014 RP 108-149. The prosecution 

inquired into this first incident, presenting testimony that was not relevant 

to prosecuting Mr. Chouap and served only to implicate Mr. Ross: 

Q. Did you ask him how he got to or from that 
particular incident? 
A. Yes, sir. 
Q. What did he say? 
A. He advised that, after the incident, he and Azariah 
split up and that Azariah had been picked up by 
someone else. 

02.11.2014 RP 140:12-18 (emphasis added). With regards to the later 

incident, the prosecutor elicited the following testimony based on Mr. 

Chouap’s statements: 
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Q. Did you ask him how they had gotten there, how 
they left? 
A. Yes, sir. 
Q. What did he say? 
A. He advised that he believed Azariah Ross had called 
somebody to come pick them up. 
 

2.11.2014 RP 146:23-147:3 (emphasis added). Det. Baker also testified 

that Mr. Chouap told the police that he “did not always carry a weapon, 

but when he did, he carried a .38 snub-nose revolver.” 2.11.2014 RP 147.  

 To eliminate any uncertainty as to the identity of the mystery 

individual in Mr. Chouap’s statements, the prosecution moved seamlessly 

into its discussion of Mr. Ross’ statement, discussing the same incidents 

discussed in Mr. Chouap’s statement, except this time with Mr. Chouap’s 

name being replaced by “somebody” or “someone” and with explicit 

references being made to Mr. Ross. 2.11.2014 RP 149-169. In the course 

of recounting Mr. Ross’ statement, Det. Baker discussed Mr. Ross’ 

confessions to driving Azariah and/or Mr. Chouap to and from the 

respective home invasions, in which Mr. Ross purportedly stated “he took 

them” to the site of the first invasion (2.11.2014 RP 152:4-10), confirming 

that “he and Ms. Ngo are in the vehicle” and “[t]wo other people actually 

did the burglary” (2.11.2014 RP 154:3-7), and that he had been the driver 

in two of the home invasions (2.11.2014 RP 155:1-3).  

 Det. Baker went on to state that Mr. Ross stated “he had driven 

Azariah Ross and the other individual to a location and waited in the car 
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while they did the robbery” (2.11.2014 RP 155:20-23), that “after they 

called him, he drove up and picked them up and drove them away from 

the robbery” (2.11.2014 RP 156:1-3), that he "would sit in the car" while 

the burglaries took place (2.11.2014 RP 159:15-16). See also 2.11.2014 

RP 162:20-23, 163:14-24. Det. Baker further testified about Mr. Ross’ 

confessions to selling the stolen firearms, stating Mr. Ross “advised that 

he had taken a picture of the weapons to give to another person to assist in 

the sale of the weapons.” 2.11.2014 RP 165:13-19 

 After nine days of testimony, including the testimony referenced 

hereinabove, Mr. Chouap pled guilty and was dismissed from the case. 

Nonetheless, after Mr. Chouap’s dismissal, Detective Muse testified that 

the .38 revolver Mr. Chouap admitted to using in the burglaries was found 

in Mr. Ross’ home, and a photograph of the revolver was also presented as 

evidence. See Attachment “D,” Excerpts from 2.24.2014 Trial 

Transcripts, 1709 - 1736 (“2.24.2014 RP,” hereinafter). Because Mr. 

Chouap’s dismissal from the case rendered his statements inadmissible, 

the Court gave a curative instruction advising the jury to disregard 

Detective Muse’s testimony regarding the revolver. 2.24.2014 RP 1746. 

In closing arguments, the prosecution employed a Powerpoint 

slideshow to emphasize certain points. Some of the slides contained Mr. 

Ross’ name with an arrow extending from it and pointing to the word 
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“Guilty.” See Attachment “E,” Relevant Slides from State’s Closing 

Arguments. Trial counsel objected to the use of these slides at trial and 

moved for a mistrial, arguing that the slides were inflammatory and 

improper under controlling authority. See Attachment “F,” Excerpts from 

3.3.2014 and 3.4.2014 Trial Transcripts, 2273-74 (“3.3.2014 RP,” 

hereinafter). The Court, however, found nothing improper about the slides. 

3.3.2014 RP 2388-90. 

The slides were accompanied by other assertions of guilt, such as 

“[t]he evidence in this case … is clear, and it is beyond a reasonable doubt 

that they were down for home-invasion robberies and the time has come to 

hold them accountable in your verdicts” (3.3.2014 RP 2244-45), and 

“[t]hese defendants are guilty of the charges with which they have been 

charged, and the time has come for you to hold them accountable in your 

verdicts” (3.3.2014 RP 2272:9-11), and “[t]hey're guilty, and other 

members of this group were armed with weapons in the home when they 

were stealing this property, so the Special Verdict Form is yes” (3.3.2014 

RP 2268:16-19). 

Mr. Ross appealed his convictions and sentence to the Court of 

Appeals of the State of Washington, Division II. On September 27, 

2016, the Court of Appeals entered its order upholding Mr. Ross’ 
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convictions, but holding a portion of his sentence unlawful. See 

Appendix, Attachment “G,” Appellate Order.  

In upholding Mr. Ross’ convictions, the Court of Appeals agreed 

with Mr. Ross that there were multiple instances of presentation of 

improper evidence and argument. See App. Attach. “G.” However, it 

concluded that these errors were harmless, individually and 

cumulatively. See App. Attach. “G.” Specifically, the Court of Appeals 

found the following errors (albeit harmless) in Mr. Ross’ trial: 

1. The admission of Detective Muse’s testimony regarding the .38 
revolver. See App. Attach. “G” at 24. 

2. The prosecutor’s argument and Powerpoint slides misquoting 
Ross’ statement that they used walkie-talkies so they could 
respond quickly “if there was shooting inside” as “in case they shot 
anyone” or “in case they have to shoot someone.” See App. Attach. 
“G” at 28. 

3. The prosecutor’s statements that jurors had to “have an abiding 
belief in the truth of the charge” and believe in the “truth” of their 
decision and verdict “based on the law.” See App. Attach. “G” at 
31-32. 

 While Mr. Ross’ appellate counsel challenged the convictions on 

the basis of the admission of Det. Muse’s testimony regarding the .38 

revolver, they did not raise the issue of confrontation clause and hearsay 

violations caused by the admission of the remainder of Mr. Chouap’s 

purported statements prior to his dismissal from the action, which clearly 

implicated Mr. Ross despite the use of the placeholders “somebody” and 
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“someone else.” See App. Attach. G. Appellate counsel also did not 

challenge the prosecution’s use of the Powerpoint slide connecting Mr. 

Ross’ name to the word “guilty” with an arrow. See App. Attach. G. 

Thus, the Court of Appeals did not address these issues, nor did it 

address whether these issues, combined with the other errors identified 

in its Order, constituted cumulative error. 

B. Sentencing 

On June 23, 2014, the matter proceeded to sentencing. Mr. Ross 

appeared with trial counsel, along with his co-defendant, Soy Oeung (“Ms. 

Oeung”), and her trial counsel. See Attachment “H,” 6.23.2014 

Sentencing Transcripts, 2 (“6.23.2014 RP,” hereinafter). The State set out 

its calculations of offender scores and sentencing ranges and requested 

that Mr. Ross be sentenced to the low end of the base range, running all 

sentences concurrently, plus consecutive imposition of the firearm 

enhancements, for a base sentence of 129 months plus enhancements of 

378 months. 6.23.2014 RP 71-72. The total requested sentence was thus 

507 months, or 42 years and 3 months. 6.23.2014 RP 71-72. 

The State argued that it was seeking the low end for the base 

sentence only in “recognition of the sentence that the Court must impose 

as part of the firearm enhancements,” and not as a reflection of any 

decreased level of culpability attributable to Mr. Ross. 6.23.2014 RP 72:8-
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10 (emphasis added). Mr. Ross’ defense counsel agreed with imposition of 

the low end base sentence of 129 months, and agreed that the firearm 

enhancements were “mandatory.” 6.23.2014 RP 72:23-25. Nonetheless, 

defense counsel argued for leniency in imposing the firearm enhancements 

due to the unprecedented number of enhancements stacked together in this 

matter. She attributed the unusually large number of enhancements to an 

exercise of prosecutorial discretion that diverged sharply from anything 

that could have been contemplated by the legislature in enacting the “Hard 

Time for Armed Crime” statutes. 6.23.2014 RP 73:5-10. 

Defense counsel lamented the injustice of the fact that the low end 

for an offense of Murder in the First Degree is 22 years, nearly 10 years 

fewer than the total of Mr. Ross’ enhancements alone. 6.23.2014 RP 

73:17-18. She argued further that the injustice wrought by the mandatory 

nature of the SRA was compounded by the fact that Mr. Ross did not 

actually enter any of the homes or threaten the victims, and none of the 

victims were physically injured, much less killed. 6.23.2014 RP 73:19-22.  

In her pleas to the Court, defense counsel also emphasized Mr. 

Ross’ youth and potential, as evidenced by Mr. Ross’ exceptional 

comprehension of legal concepts and unusual degree of cooperation and 

engagement throughout the proceedings. 6.23.2014 RP 75. Mr. Ross was 
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19 years old at the time of the offenses and had a young child together 

with Ms. Oueng. 6.23.2014 RP 75.  

The Court ultimately imposed the sentence recommended by the 

State, concurring that the low end base sentence was appropriate not 

because of a lessened degree of Mr. Ross’ culpability, but because the 

mandatory application of the weapons enhancements created “a tough 

sentence to swallow for anybody.” 6.23.2014 RP 76. The Court also stated 

that no mitigating factors were available, and suggested it would not have 

applied them even if they were, but this suggestion was made without the 

benefit of the presentation of mitigating evidence. 6.23.2014 RP 76. The 

Court concluded its pronouncement of the sentence saying “the firearm 

enhancements, of course, I have no control over.” 6.23.2014 RP 76. 

Mr. Ross appealed his convictions and sentence to the Court of 

Appeals of the State of Washington, Division II. On September 27, 2016, 

the Court of Appeals entered its order upholding Mr. Ross’ convictions, 

but held that Mr. Ross’ sentences on Counts I, XI, and LXII were in error 

for exceeding statutory maximums and containing a scriveners’ error, 

respectively. Mr. Ross now seeks relief from his continued unlawful and 

unconstitutional restraint via this Personal Restraint Petition. 
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IV. PRP STANDARD 

 “A petitioner may request relief through a PRP when he is under 

an unlawful restraint.” In re Monschke, 160 Wn. App. 479, 488, 251 P.3d 

884, 890 (2010) (citing RAP 16.4(a)-(c)). “Generally, in a PRP, the 

petitioner must demonstrate by a preponderance of the evidence that a 

constitutional error resulted in actual and substantial prejudice or a 

nonconstitutional error resulted in a complete miscarriage of justice.” Id. 

(citing In re Pers. Restraint of Davis, 152 Wash.2d 647, 672, 101 P.3d 1 

(2004)). “But when a petition ‘raises issues that were afforded no previous 

opportunity for judicial review, ... the petitioner need not make the 

threshold showing of actual prejudice or complete miscarriage of justice.” 

In re Pierce, 173 Wn.2d 372, 377, 268 P.3d 907, 909 (2011) (quoting In re 

Pers. Restraint of Gentry, 170 Wash.2d 711, 714-15, 245 P.3d 766 

(2010)). “It is enough if the petitioner can demonstrate unlawful restraint 

under RAP 16.4.” Id. (citing In re Pers. Restraint of Gentry, 170 Wash.2d 

at 715).  

 “‘Unlawful restraint’ includes restraint accomplished in violation 

of state laws or administrative regulations.” In re Turner, 74 Wn. App. 

596, 598, 875 P.2d 1219, 1221 (1994) (citing In re Cashaw, 123 Wash.2d 

138, 148-49, 866 P.2d 8 (1994) (internal citation omitted). “Under [RAP 

16.4] rule, the inmate is entitled to relief if he can show that a decision 
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‘was imposed or entered in violation of the Constitution of the United 

States or the Constitution or laws of the State of Washington.’” In re 

Lopez, 126 Wn. App. 891, 894-95, 110 P.3d 764, 765-66 (2005) (quoting 

RAP 16.4(c)(2)). Additionally, “to receive collateral review of a 

conviction on nonconstitutional grounds, a petitioner must establish that 

the claimed error constitutes a fundamental defect which inherently results 

in a complete miscarriage of justice.” Matter of Cook, 114 Wn.2d 802, 

812, 792 P.2d 506, 511 (1990). However, “[t]he petitioner must support 

the petition with facts or evidence and may not rely solely on conclusory 

allegations.” In re Monschke, 160 Wn. App. at 488 (citing RAP 

16.7(a)(2)(i)). “[A] hearing is appropriate where the petitioner makes the 

required prima facie showing ‘but the merits of the contentions cannot be 

determined solely on the record.’” In re Yates, 177 Wn.2d 1, 18, 296 P.3d 

872, 880-81 (2013) (quoting Hews v. Evans, 99 Wn.2d 80, 88, 660 P.2d 

263, 268 (1983) and citing RAP 16.11(b)). “Granting the petition is 

appropriate if the petitioner has proved actual prejudice or a fundamental 

defect resulting in a complete miscarriage of justice.” In re Yates, 177 

Wn.2d 1 at 18.  
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V. ARGUMENTS AND AUTHORITY 

A. Mr. Ross’ Convictions were Obtained in Violation of His 
Confrontation Clause Rights. 

Det. Baker’s recitation of Mr. Chouap’s statement was extremely 

prejudicial to Mr. Ross, as it clearly and directly implicated Mr. Ross in 

the crimes. 2.11.2014 RP 149-169. Further, given that Mr. Chouap plead 

guilty during trial, it was not admissible for any purpose, as the State 

conceded. See Attachment “G” at 14. This inadmissible and highly 

prejudicial testimony violated Mr. Ross’ Sixth Amendment right to 

confront the witnesses against him because the mere replacement of Mr. 

Ross’ name with “somebody” or “someone” was woefully inadequate to 

protect his identity. See Bruton v. United States, 391 U. S. 123, 135- 36, 

88 S. Ct. 1620, 20 L.Ed. 2d 476 (1968). 

1. The Admission of Mr. Chouap’s Statements Violated Mr. 
Ross’ Sixth Amendment Rights. 

A defendant' s right to be confronted with the witnesses against 

him is violated when a non-testifying codefendant' s confession naming 

the defendant as a participant in the crime is admitted at a joint trial. This 

is true even when the court instructs the jury to consider the confession 

only against the codefendant who made the statement. Bruton, 391 U. S. at 

135- 36. No confrontation violation occurs when a limiting instruction is 

given and the non -testifying codefendant' s statement is properly redacted 
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to eliminate any reference to the defendant' s existence. Richardson v. 

Marsh, 481 U. S. 200, 211, 107 S. Ct. 1702, 95 L.Ed.2d 176 (1987).  

To comply with Bruton, our Supreme Court adopted CrR 4.4(c), 

which provides, 1) A defendant' s motion for severance on the ground that 

an out-of-court statement of a codefendant referring to him is inadmissible 

against him shall be granted unless: i) the prosecuting attorney elects not 

to offer the statement in the case in chief, or ii) deletion of all references to 

the moving defendant will eliminate any prejudice to him from the 

admission of the statement. Under this rule, the key inquiry is whether the 

redactions to the non-testifying codefendant' s statements are sufficient to 

eliminate any prejudice to the defendant.  

The question is not the precise words used in a redaction, but 

whether the redaction is sufficient to protect the codefendant from the 

prejudice of a statement he cannot cross-examine so as to prevent the jury 

from concluding the redacted reference is obviously to the codefendant. 

State v. Vincent, 131 Wn. App. 147, 154, 120 P. 3d 120 (2005).  

In Vincent, there were only two participants in the charged crimes 

and only two defendants. Substituting "the other guy" for the defendant' s 

name in a non -testifying codefendant' s out-of-court statement was held 

insufficient to protect the defendant' s confrontation rights, because the 
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only reasonable inference the jury could have drawn was that the 

defendant was "the other guy." Vincent, 131 Wn. App. at 154.  

Similarly, in State v. Vannoy, 25 Wn. App. 464, 610 P. 2d 380 

(1980), redacting the names of the crime participants from the 

codefendant' s statement and replacing them with "we" was insufficient 

because the jury could readily conclude that the defendant was included in 

the "we" of the non -testifying codefendant' s statement. See also State v. 

Davis, Nos. 48324-6-II, 48520-6-II, 2017 Wash. App. LEXIS 1954, at *28 

(Ct. App. Aug. 15, 2017) (unpublished) (replacing defendant’s name with 

“he” violated confrontation clause because “it was clear that “he” must 

have referred to [the defendant] as the final and fourth accomplice”). 

By contrast, in State v. Medina, 112 Wash. App. 40, 51, 48 P.3d 

1005 (2002), a redaction replacing two codefendants' names with "other 

guys" was sufficient where the redacted statement was so ambiguous it 

was impossible to track the activities of any particular guy, and 

approximately six people were involved but only three people were 

charged. Under those circumstances, the statement did not incriminate any 

one individual. Id. 

Here, the State redacted Mr. Ross’ name from Mr. Chouap’s 

statement and replaced it with “somebody” or “someone.” This did 

nothing to prevent the jury from drawing the inescapable inference that 
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Mr. Chouap was implicating Mr. Ross. There were five people charged in 

the crimes at issue. Three of them were referred to by name, specifically 

Mr. Chouap himself, Azariah, and Ms. Ngo. This left only Mr. Ross and 

Ms. Oueng. Having just recited Ms. Oueng’s statement, it was clear that 

her description of her role in the crimes did not match the role played by 

“someone” and “somebody” in Mr. Chouap’s statement. Then, to 

eliminate any conceivable ambiguity, Det. Baker proceeded to recite Mr. 

Ross’ statement immediately afterwards, discussing precisely the same 

incidents, though referring to Mr. Ross expressly and instead replacing 

Mr. Chouap’s name with “somebody” or “someone.” 2.11.2014 RP 139:3-

8, 140:12-18, 146:23-147:3 152:4-10, 154:3-7, 155:1-3,155:20-23, 156:1-

3, 159:15-16, 162:20-23, 163:14-24. 

The only reasonable inference the jury could have drawn was that 

Mr. Ross was the “somebody” and “someone” referred to in Mr. Chouap’s 

statement. Indeed, the clarity with which Mr. Ross was implicated by Mr. 

Chouap’s statements exceeded even that found to be unconstitutional in 

Vannoy, Vincent, and Davis, in light of the immediate corroboration 

effectuated by reciting the respective co-defendants’ statements in 

succession. This constitutional violation is rendered even more egregious 

by the fact that Mr. Chouap’s statement was ultimately inadmissible as to 

any issue in the trial once Mr. Chouap changed his plea to guilty. 
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Therefore, it cannot reasonably be disputed under controlling law that Mr. 

Ross’ convictions were obtained in violation of his constitutional 

Confrontation Clause rights. 

2. The Constitutional Violation was not Harmless. 

A confrontation clause error is harmless only if the evidence is 

overwhelming and the violation so insignificant by comparison that the 

reviewing court is persuaded beyond a reasonable doubt that the violation 

did not affect the verdict. Vincent, 131 Wn. App. at 154- 55. The 

violation in this case was not harmless. The convictions of Mr. Ross as to 

counts I-III, VIII, IX, XI, XII, were supported entirely by the statements 

of Mr. Ross and Mr. Chouap. The State would have also had considerable 

difficulty supporting the firearm enhancements without Mr. Chouap’s 

statements regarding his use of a .38 revolver, as that was the State’s 

strongest evidence on that issue. Mr. Chouap’s statement overall was the 

most damning evidence against Mr. Ross aside from his own admissions, 

even though it was not admissible as evidence against Mr. Ross.  

Although the jury was instructed to only consider Mr. Chouap’s 

statements in assessing Mr. Chouap’s own culpability, it is simply 

inconceivable that the jury was able to block out such damning evidence 

while deliberating over Mr. Ross’ guilt. There was no physical or other 

eyewitness evidence connecting Mr. Ross to the burglaries and robberies. 
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The State’s case would have been considerably weaker had the jury heard 

only Mr. Ross’ statements to connect him to the crimes, without the 

corroboration provided by Mr. Chouap’s statements.  

The constitutional violation was significant and it cannot be 

concluded “beyond a reasonable doubt that the violation did not affect the 

verdict.” Thus, the admission of Mr. Chouap’s statement with inadequate 

redaction warrants reversal of Mr. Ross’ convictions. 

B. Mr. Ross was Unfairly Prejudiced by the Prosecution’s 
Improper Slides Asserting Guilt. 

On direct appeal, counsel did not raise, and the court did not 

address, the impropriety of the prosecution’s Powerpoint slides that 

showed Mr. Ross’ name connected by an arrow to the word “guilty.” See 

Attachment “E.” Trial counsel objected to the use of these slides at trial 

and moved for a mistrial on these grounds. 3.3.2014 RP 2273-74. The use 

of these slides constituted improper opinion warranting reversal. 

 The right to a fair trial is a fundamental liberty secured by the 

Sixth and Fourteenth Amendments to the United States Constitution and 

article I, § 22 of the Washington State Constitution. Estelle v. Williams, 

425 U.S. 501, 503, 96 S.Ct. 1691, 48 L.Ed.2d 126 (1976); State v. Finch, 

137 Wn.2d 792, 843, 975 P.2d 967 (1999). Prosecutorial misconduct 

deprives an accused person of this fundamental right. State v. Davenport, 

100 Wn.2d 757, 762, 675 P.2d 1213 (1984). “As a quasi-judicial officer 
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representing the people of the State, a prosecutor has a duty to act 

impartially in the interest only of justice.” State v. Warren, 165 Wn.2d 17, 

27, 195 P.3d 940 (2008). It is the prosecutor’s duty to “seek a verdict free 

of prejudice and based on reason.” State v. Huson, 73 Wn.2d 660, 663, 

440 P.2d 192 (1968), cert. den’d, 393 U.S. 1096, 89 S.Ct. 886, 21 L.Ed.2d 

787 (1969). 

To establish prosecutorial misconduct, the defense is required to 

demonstrate the conduct was both improper and prejudicial. State v. 

Thorgerson, 172 Wn.2d 438, 448, 258 P.3d 43 (2011). Prejudice is 

established by demonstrating there was a substantial likelihood the 

misconduct affected the jury verdict. Id.; State v. Ish, 170 Wn.2d 189, 195, 

241 P.3d 389 (2010). 

In In re Pers. Restraint of Glasmann, 175 Wash. 2d 696, 702, 286 

P.3d 673, 676 (2012), the prosecution presented a Powerpoint slide in 

closing arguments displaying the defendant’s mugshot with the words 

“GUILTY” superimposed over his face in closing arguments. In reversing 

the petitioner’s conviction, the Court noted its previous admonitions “of 

the need for a prosecutor to avoid expressing a personal opinion of guilt.” 

Id. at 706-707 (citing State v. McKenzie, 157 Wn.2d 44, 53, 134 P.3d 221 

(2006) (finding it improper for a prosecuting attorney to express his 

individual opinion that the accused is guilty, independent of the testimony 
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in the case (quoting State v. Armstrong, 37 Wash. 51, 54-55, 79 P. 490 

(1905))); State v. Dhaliwal, 150 Wn.2d 559, 577, 79 P.3d 432 (2003) 

(permitting latitude to attorneys to argue the facts in evidence and 

reasonable inferences therefrom, but prohibiting statements of personal 

belief of a defendant's guilt or innocence); State v. Stith, 71 Wn. App. 14, 

21-22, 856 P.2d 415 (1993) (deeming a prosecutor's comment in closing 

argument that the appellant “‘was just coming back and he was dealing 

[drugs] again’” impermissible opinion “‘testimony’”); State v. Traweek, 

43 Wn. App. 99, 107, 715 P.2d 1148 (1986) (concluding it was error for a 

prosecutor to tell the jury he “‘knew’” the defendant committed the 

crime).  

The Court held that the combination of the slide, along with 

improper argument asserting opinions of guilt, amounted to prosecutorial 

misconduct warranting reversal even under the higher standard imposed 

where trial counsel failed to object. Glasmann, 175 Wash. 2d at 707. The 

Court further reasoned that because existing case law and professional 

standards "were available for the prosecutor and clearly warned against 

the conduct here, we hold that the prosecutor' s misconduct, which 

permeated the state's closing argument, was flagrant and ill intentioned." 

Id. at 707. The Glasmann Court emphasized the danger of visual 

arguments that "manipulate audiences by harnessing rapid unconscious or 
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emotional reasoning processes by exploiting the fact that we do not 

generally question the rapid conclusions we reach based on visually 

presented information." Id. at 709 (quoting Lucille A. Jewel).1 

With visual information, people believe what they see 
and will not step back and critically examine the 
conclusions they reach, unless they are explicitly 
motivated to do so. Thus, the alacrity by which we 
process and make decisions based on visual information 
conflicts with a bedrock principle of our legal system — 
that reasoned deliberation is necessary for a fair justice 
system.  
 

Id. at 708 (citing William J. Bowers, et al).2 

Likewise, in State v. Walker, 182 Wn.2d 463, 471-472, 341 P. 3d 

976 (2015), the prosecutor utilized a PowerPoint presentation to the jury 

during closing argument. The slides featured inflammatory language and 

bold face, all caps headings such as “DEFENDANT WALKER GUILTY 

OF PREMEDITATED MURDER.” Id. Similar to Glasmann, the 

prosecuting attorney in Walker also superimposed words that read 

“DEFENDANT WALKER GUILTY BEYOND A REASONABLE 

DOUBT” over pictures of admitted evidence. 

                                                           
1 Lucille A. Jewel, Through a Glass Darkly: Using Brain and Visual 
Rhetoric to Gain a Professional Perspective on Visual Advocacy, 19 S. 
Cal. Interdisc, L.J. 237, 289 (2010). 
 
2 William J. Bowers, Benjamin D. Steiner & Marla Sandys, Death 
Sentencing in Black and White: An Empirical Analysis of the Role of 
Jurors' Race and Jury Racial Composition, 3 U. Pa. J. Const. L. 171, 
(2001). 
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The Court, relying on Glasmann, reversed all of Walker' s 

convictions and lamented: 

[I]t is regrettable that some prosecutors continue to 
defend these practices and the validity of convictions 
obtained by using them. We reject the State' s arguments 
that Glasmann was materially distinguishable and should 
be disavowed in part and hold that, as in Glasmann the 
State' s PowerPoint presentation requires reversal of 
Walker' s convictions.  
 

Id. at 475. The Walker Court went on to say “[t]he prosecutor' s duty is to 

seek justice, not merely convictions.” Id. at 476. The court added that the 

number of slides “depicting statements of the prosecutor's belief as to the 

defendant' s guilt, shown to the jury just before it was excused for 

deliberations, is presumptively prejudicial and may in fact be difficult to 

overcome, even with an instruction." Id. at 479. 

The offending slides in this case were functionally the same as 

those found to be improper in Glasmann and Walker. The slides in all 

three cases were designed to associate the defendant with guilt, while 

appealing to the jurors’ emotions rather than reason. While the slide in 

Glasmann was more graphic, as it featured an unflattering mugshot and 

letters in red, and the slides in Walker were more numerous, the slides in 

this case had the same meaning and desired effect, namely, defendant = 

guilty, presented in a way that bypasses the jurors’ critical thinking 

faculties. 
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Further, the slide was presented against a backdrop of multiple 

assertions of opinion concerning guilt, such as “it is beyond a reasonable 

doubt that they were down for home-invasion robberies,” “[t]hese 

defendants are guilty of the charges with which they have been charged,” 

“[t]hey're guilty,” and “these defendants are all guilty of all crimes 

charged.” 3.3.2014 RP 2244-45, 2268:16-19, 2272:9-11, 2352:11-12.  

Thus, as in Glasmann, the prosecutor’s improper opinion argument 

combined with the improper slides constitute misconduct warranting 

relief. The misconduct was further prejudicial because no curative 

instruction, even if given, could have negated the prejudicial impact of the 

prosecution’s continual improper assertions of opinion as to Mr. Ross’ 

guilt. Reversal of his convictions are warranted on these grounds as well.  

C. Mr. Ross’ Trial Counsel Was Ineffective for Failing to Object 
to the Special Verdict Forms and Related Jury Instructions.  

Mr. Ross’ trial counsel was ineffective for failing to object to jury 

instructions and special verdict forms that did not properly advise the jury 

that they were required to find the use of a firearm beyond a reasonable 

doubt. “Under the sixth amendment to the United States Constitution and 

article I, § 22 of the Washington State Constitution, a defendant is 

guaranteed the right to effective assistance of counsel in criminal 

proceedings.” In re Davis, 152 Wash. 2d 647, 672, 101 P.3d. 1, 16 

(2004). To successfully challenge the effective assistance of counsel:  
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Petitioner must show that ‘(1) defense counsel’s 
representation was deficient, i.e., it fell below an 
objective standard of reasonableness based on 
consideration of all the circumstances; and (2) defense 
counsel’s deficient representation prejudiced the 
defendant, i.e., there is a reasonable probability that, 
except for counsel's unprofessional errors, the result of 
the proceeding would have been different.  
 

Id. at 672-73. “A reasonable probability is a probability sufficient to 

undermine confidence in the outcome.’” In re Crace, 174 Wn.2d 835, 

840, 280 P.3d 1102, 1105 (2012) (quoting Strickland v. Washington, 466 

U.S. 668, 694 (1984)).  

 “Appellate review of counsel’s performance starts from a strong 

presumption of reasonableness.” State v. Brown, 159 Wn. App. 366, 371, 

245 P.3d 776, 777 (2011) (citing State v. Bowerman, 115 Wash.2d 794, 

808, 802 P.2d 116 (1990)). An appellant can “rebut this presumption by 

proving that his attorney's representation was unreasonable under 

prevailing professional norms and that the challenged action was not 

sound strategy.” In re Davis, 152 Wn.2d 647, 673, 101 P.3d 1, 16 (2004) 

(citing Kimmelman v. Morrison, 477 U.S. 365, 384, 106 S. Ct. 2574, 91 

L. Ed. 2d 305 (1986) (citing Strickland, 466 U.S. at 688-89). “The 

reasonableness of counsel's performance is to be evaluated from counsel's 

perspective at the time of the alleged error and in light of all the 

circumstances.” Id.  

The United States Supreme Court in Strickland v. Washington 
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emphasized the importance of representation by a counsel in criminal 

matters and held that it is the “[c]ounsel's function … to assist the 

defendant, and … owes the client a duty of loyalty….” Strickland v. 

Washington, 466 U.S. 668 (1984) (internal citations omitted). It went on 

to state that a counsel has the “duty to advocate the defendant's cause and 

the more particular duties to consult with the defendant on important 

decisions and to keep the defendant informed of important developments 

in the course of the prosecution” and the “duty to bring to bear such skill 

and knowledge as will render the trial a reliable adversarial testing 

process.” Id. (citing Powell v. Alabama, 287 U.S. 45, 65 (1932)).  

A defendant claiming ineffective assistance based on counsel's 

failure to object must show (1) an absence of legitimate tactical reasons 

for failing to object; (2) that an objection would likely have been 

sustained; and (3) that the result of the trial would have been different 

had the objection been made and sustained. State v. Saunders, 91 Wn. 

App. 575, 578, 958 P.2d 364 (1998). 

At trial, the jury was instructed as follows with respect to the 

special verdict: 

For purposes of a special verdict the State must prove 
beyond a reasonable doubt that the defendant, Azias 
Ross, was armed with a deadly weapon at the time of the 
commission of the crime in Counts I, II, Ill, IV, V, VI, 
Vll, VIII, IX, X, XI, XII, XIII, LIX, and/or LXXI. 
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See Appendix, Attachment “K,” Excerpts from Jury Instructions and 

Verdict Forms (emphasis added). The special verdict forms then asked 

the jurors, using varying language as to the different counts, whether the 

defendant or an accomplice used a firearm in the commission of the 

offense. See id. In some forms, the jurors were asked in question one if a 

deadly weapon was used and then asked in question two “Was the deadly 

weapon a firearm?” On other forms, the jurors were asked “Was the 

defendant or an accomplice armed with a firearm at the time of the 

commission of the crime in Count [____]?” At no point were the jurors 

instructed that they needed to conclude that a firearm was used beyond a 

reasonable doubt in order to answer “yes” to the firearm questions on the 

special verdict forms. 

 “Other than the fact of a prior conviction, any fact that increases 

the penalty for a crime beyond the prescribed statutory maximum must be 

submitted to a jury, and proved beyond a reasonable doubt.” State v. 

Williams-Walker, 167 Wash. 2d 889, 896, 225 P.3d 913, 917 (2010) 

(quoting Apprendi v. New Jersey, 530 U.S. 466, 490, 120 S. Ct. 2348, 147 

L. Ed. 2d 435 (2000)). Further, “a sentencing court violates a defendant's 

right to a jury trial if it imposes a firearm enhancement without a jury 

authorizing the enhancement by explicitly finding that, beyond a 

reasonable doubt, the defendant committed the offense while so armed.” 
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Williams-Walker, 167 Wash. 2d at 898 (quoting State v. Recuenco, 163 

Wn.2d 428, 440, 180 P.3d 1276 (2008)).  

 In Williams-Walker, the Court examined three cases in which trial 

courts imposed firearm enhancements, despite the fact that the jury 

determined in their special verdicts only that a deadly weapon was used. 

Id. Under these circumstances, the Court concluded that the defendants’ 

respective rights to trial by jury were violated by the imposition of the 

more severe firearms enhancements without a specific jury finding as to 

those issues. Id. The Court further held that this error was not subject to 

harmless error analysis because the imposition of an unauthorized 

sentence can never be harmless. Id. 

 In State v. Cox, 94 Wn.2d 170, 174, 615 P.2d 465 (1980), the court 

expressly held failure to instruct on reasonable doubt is per se reversible 

error: 

The function of informing the jury of the reasonable 
doubt standard can only be achieved by a specific 
instruction. Therefore when … the jury instructions fail to 
include a specific instruction on reasonable doubt, the 
omission is per se reversible error.  
 

(internal citation omitted). Applying this holding to deadly weapons 

enhancements specifically, the Court later held “the trial court's failure to 

require proof beyond a reasonable doubt on the firearm allegation [for 

sentencing enhancement purposes] was per se prejudicial” and the 
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defendant thus met his burden on collateral review.3 In re Gunter, 102 

Wash. 2d 769, 774, 689 P.2d 1074, 1077 (1984). 

 Although the special verdicts in this case included jury findings of 

the use of a firearm, those findings were not made beyond a reasonable 

doubt in light of the failure to so instruct the jury. Given the lack of a 

firearm finding beyond a reasonable doubt, this case falls squarely within 

the parameters of the Court’s decision in Williams-Walker, particularly in 

light of Gunter. The trial court here imposed 366 months of firearm 

enhancements with no indication that the jury made its firearm findings 

beyond a reasonable doubt. Defense counsel’s failure to object and insist 

on instructing the jury that any firearm findings must be made beyond 

reasonable doubt fell below an objective standard of reasonableness.  

 Pursuant to Williams-Walker and Gunter, prejudice is to be 

presumed, thus satisfying the second prong of the Strickland analysis as 

well. Even if prejudice is not presumed, Mr. Ross was prejudiced by this 

                                                           
3 Although the Court subsequently questioned Gunter’s sweeping 
conclusion that “constitutional errors which can never be considered 
harmless on direct appeal will also be presumed prejudicial  for the 
purposes of personal restraint petitions,” it still remains the law that “some 
per se errors on direct review could also be per se prejudicial on collateral 
attack.” See In re Pers. Restraint of Stockwell, 179 Wash. 2d 588, 601, 
316 P.3d 1007, 1014 (2014) (citing In re Pers. Restraint of St. Pierre, 118 
Wn.2d 321, 823 P.2d 492 (1992)). Further, Gunter retains its full 
precedential value as to its conclusion that failure to require proof beyond 
reasonable doubt for a firearm enhancement is per se prejudicial. 
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error because there is a reasonable probability that the result of the 

proceedings could have been different had the jury been properly 

instructed. The Court on direct appeal stated that the evidence at trial in 

support of the firearm enhancements consisted only of “circumstantial 

evidence” See App. Attach. G at 37-42. Viewed in a light most favorable 

to the State, the Court found that this evidence was sufficient to support 

the jury’s finding. Id. However, given the absence of direct evidence 

supporting the firearm findings, it is reasonably probable that the jury 

could have reached a different conclusion, at least as to some offenses, had 

they been properly instructed that the reasonable doubt standard applied to 

these findings. This is particularly true given that the most damning 

firearm evidence consisted of the inadmissible evidence regarding Mr. 

Chouap’s .38 revolver mentioned hereinabove and discussed on appeal. 

C. The Cumulative Impact of the Errors Raised Herein in 
Addition to Those Found On Appeal Warrants a New Trial. 

Even if none of the issues raised herein, alone, warrant granting a 

new trial, the cumulative effect of these errors, along with the errors 

identified in the Appellate Order, have deprived Mr. Ross of his rights to 

Due Process and a fair trial. The cumulative error doctrine allows this 

Court to reverse for multiple errors that together resulted in denial of the 

Due Process right of a fair trial, and this rule protects a principle so 

important that it applies even in cases where some of the errors were 
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inadequately preserved. U.S. Const. Amend. XIV; Wash. Const. Art. 1, § 

3; State v. Russell, 125 Wash. 2d 24, 93, 882 P.2d 747, 788 (1994); State 

v. Alexander, 64 Wn. App. 147, 150, 822 P.2d 1250 (1992). Constitutional 

error is harmless when the conviction is supported by overwhelming 

evidence. State v. Whelchel, 115 Wash. 2d 708, 728, 801 P.2d 948 (1990); 

State v. Guloy, 104 Wash. 2d 412, 425, 705 P.2d 1182 (1985), cert. 

denied, 475 U.S. 1020, 89 L. Ed. 2d 321, 106 S. Ct. 1208 (1986). Under 

this test, constitutional error requires reversal unless the reviewing court is 

convinced beyond a reasonable doubt that any reasonable jury would have 

reached the same result in absence of the error. Whelchel, 115 Wash. 2d at 

728; Guloy, 104 Wash. 2d at 425. Non-constitutional error requires 

reversal only if, within reasonable probabilities, it materially affected the 

outcome of the trial. State v. Halstien, 122 Wash. 2d 109, 127, 857 P.2d 

270 (1993); State v. Tharp, 96 Wash. 2d 591, 599, 637 P.2d 961 (1981). 

The errors in this case are numerous, and each error substantially 

prejudiced Mr. Ross. As set forth herein, Mr. Ross’ Sixth Amendment 

rights were violated by the admission of a statement of a co-defendant that 

unambiguously implicated Mr. Ross. Mr. Ross was further prejudiced by 

the prosecution’s misconduct in closing arguments, expressing personal 

opinions of guilt and compounding the prejudicial impact by using visual 

aids creating an association between “Azias Ross” and “Guilt” in the 
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jurors’ minds. These errors, alongside the three errors already identified by 

the Court of Appeals, warrant reversal of Mr. Ross’ convictions. 

D. Mr. Ross is Entitled to be Resentenced in Accordance with 
Changes in Washington Law. 

Mr. Ross was 19 years old at the time of his participation in the 

crimes for which he stands convicted. His offenses were the culmination 

of a life derailed at the impressionable age of 13 by the allure of gangs and 

drugs, coupled with a lack of adequate structure and support in his home 

life. Once he fell into the wrong crowd and became addicted to drugs, Mr. 

Ross lacked the maturity and cognitive tools to dig himself out. He fell 

into an all-too-common vicious cycle of drugs, gangs, and crime, seeking 

constantly to prove himself to his misguided peers. From the age of 13 

until his arrest, Mr. Ross’ life was the product of impulsivity, immaturity, 

terrible decision-making, and peer pressure. 

Since his arrest approximately five years ago, Mr. Ross has 

revealed the great potential that was lost to the streets in his youth. He has 

shunned the gang culture that pervades behind prison walls and rejected 

the ideology and mentality that formerly dictated his actions, as evidenced 

by his “infraction free behavior,” noted in his Custody Review. See 

Appendix, Attachment I, Custody Review. He has further demonstrated 

his potential to act as a positive contributing member of society 

subsequent to trial, completing his GED and obtaining certificates from 
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Learn Green, a college-level course on sustainability. See Appendix, 

Attachment J, Education Certificates. Mr. Ross was wrongfully deprived 

of the court’s meaningful consideration of these factors at sentencing and 

is therefore entitled to be resentenced. 

Following Mr. Ross’ sentence, the Washington Supreme Court, 

following the lead of the U.S. Supreme Court, declared “[t]he Eighth 

Amendment to the United States Constitution compels us to recognize that 

children are different.” State v. Houston-Sconiers, 188 Wn.2d 1, 18, 391 

P.3d 409 (2017) (citations omitted). The Court further recognized that 

these differences do not magically disappear once one reaches his or her 

eighteenth birthday. See State v. O'Dell, 183 Wn.2d 680, 695, 358 P.3d 

359 (2015) (“we now know that age may well mitigate a defendant's 

culpability, even if that defendant is over the age of 18”). Applying the 

foregoing principles, the Court found that youth must be taken into 

consideration as a factor justifying exceptional sentences downward from 

the SRA standard range, even for adults, and that the “mandatory nature” 

of the SRA weapon enhancement penalties “violates the Eighth 

Amendment when applied to youths” in O'Dell, 183 Wn.2d at 693, and 

Houston-Sconiers 188 Wash. 2d at 24, respectively. The Court further 

held for the first time that courts have discretion to run firearm-related 

sentences concurrently based on mitigating factors, despite the statutory 
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language stating that “notwithstanding any other law,” enhancements are 

to run consecutively. State v. McFarland, 189 Wn.2d 47, 399 P.3d 1106 

(2017). 

Following these decisions, Division I of the Court of Appeals held 

that a personal restraint petitioners sentenced prior to O’Dell “deserves an 

opportunity to have a sentencing court meaningfully consider whether his 

youthfulness justifies an exceptional sentence below the standard range.” 

In re Pers. Restraint of Light-Roth, 200 Wash. App. 149, 152, 401 P.3d 

459 (2017). The reasons for this holding apply with equal force as to 

petitioners sentenced prior to, and in contravention of, Houston-Sconiers 

and McFarland. 

These recent cases mandate resentencing of Mr. Ross because (1) 

the role Mr. Ross’ youth played in contributing to his criminal activity 

should have been evaluated at sentencing as a possible mitigating factor 

warranting an exceptional downward sentence; (2) the court should also 

have considered concurrent imposition of the firearm enhancement based 

on Mr. Ross’ youth; and (3) the failure to properly consider these factors 

violated Mr. Ross’ Eighth Amendment rights. 

The Court’s failure to exercise its discretion on these issues has 

resulted in a “fundamental defect” in Mr. Ross’ sentence “that inherently 

results in a miscarriage of justice.” In re Pers. Restraint of Light-Roth, 200 
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Wash. App. at 165 (quoting In re Pers. Restraint of Rowland, 149 Wn. 

App. at 507). See State v. Bunker, 144 Wn. App. 407, 421, 183 P.3d 1086 

(2008), aff'd, 169 Wn.2d 571, 238 P.3d 487 (2010) (“A trial court's 

erroneous belief that it lacks the discretion to depart downward from the 

standard sentencing range is itself an abuse of discretion” (citing State v. 

Garcia-Martinez, 88 Wn. App. 322, 329-30, 944 P.2d 1104 (1997))). 

Further, the failure to acknowledge discretion as to these issues not only 

constituted an abuse of discretion, but also violated Mr. Ross’ 

constitutional rights to be free from cruel and unusual punishment. Thus, 

this Petition should be granted and the matter should be remanded to 

resentence Mr. Ross in accordance with current law.  

1. The sentencing court abused its discretion in failing to 
meaningfully consider Mr. Ross’ youth as a mitigating factor. 

Prior to O’Dell, in State v. Ha'mim, 132 Wn.2d 834, 940 P.2d 633 

(1997), a defendant pled guilty to first degree robbery with a deadly 

weapon and asserted that her age justified a downward departure from the 

SRA standard range. Id. at 837. At sentencing, the court accepted her 

argument and imposed such a sentence. Id. at 838. The State appealed the 

exceptional sentence, and the Court of Appeals reversed, holding that the 

defendant’s youth did not justify the exceptional sentence. Id.   

The Supreme Court upheld the reversal, concluding that “the age 

of the defendant does not relate to the crime or the previous record of the 
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defendant,” and thus does not justify a downward departure under RCW 

9.94A.340, which states "the sentencing guidelines . . . apply equally to 

offenders in all parts of the state, without discrimination as to any element 

that does not relate to the crime or the previous record of the defendant.” 

Id. at 847. The Court thus held the defendant’s “age is not alone a 

substantial and compelling reason to impose an exceptional sentence.”4 

Id. 

In O’Dell, the Supreme Court rejected the “sweeping conclusion” 

in Ha’mim that “‘[t]he age of the defendant does not relate to the crime or 

the previous record of the defendant.’” Id. at 695. (emphasis in original) 

(quoting Ha'mim, 132 Wn.2d at 847). Instead, the Court held that youth 

may justify a downward departure from the SRA so long as there is 

evidence “that youth in fact diminished a defendant's culpability.” O'Dell, 

183 Wn.2d at 689. This change in thinking was effectuated by recent U.S. 

Supreme Court opinions relying on psychological studies regarding 

“adolescents' cognitive and emotional development,” that have established 

“a clear connection between youth and decreased moral culpability for 

                                                           
4 The Court did note, however, that age “could be relevant” to the statutory 
mitigating factor that the defendant's capacity to appreciate the 
wrongfulness of her conduct or conform her behavior to the law was 
impaired. Ha’mim, 132 Wn.2d at 846. Nonetheless, the court found such 
an argument unavailing because the trial court had made “no such 
finding.” Id. 
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criminal conduct.” Id. at 695 (citing Miller v. Alabama, 567 U.S. 460, 132 

S. Ct. 2455 (2012) (mandatory life sentences without parole violate the 

Eighth Amendment when applied to juveniles); Graham v. Florida, 560 

U.S. 48, 130 S. Ct. 2011, 176 L. Ed. 2d 825 (2010) (prohibiting sentences 

of life without parole for juveniles convicted of crimes other than 

homicide); Roper v. Simmons, 543 U.S. 551, 125 S. Ct. 1183, 161 L. Ed. 

2d 1 (2005) (juveniles may not be sentenced to death because of their 

immaturity and heightened capacity for reform)). The Court further noted 

that these studies “reveal fundamental differences between adolescent and 

mature brains in the areas of risk and consequence assessment, impulse 

control, tendency toward antisocial behaviors, and susceptibility to peer 

pressure.” O'Dell, 183 Wn.2d at 692 (footnotes omitted).  

The Court then held that, while “age is not a per se mitigating 

factor,” youth is “far more likely to diminish a defendant's culpability 

than” the Court indicated in Ha'mim.5 O'Dell, 183 Wn.2d at 695-96. Thus, 

“a trial court must be allowed to consider youth as a mitigating factor 

when imposing a sentence on a[ young] offender.” O'Dell, 183 Wn.2d at 

696. Because the trial court did not “meaningfully consider youth as a 

                                                           
5 The Court did not expressly overrule Ha’mim directly, but instead 
“disavow[ed]” the reasoning in Ha’mim to the extent it was inconsistent 
with its ruling. O'Dell, 183 Wn.2d at 689. 
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possible mitigating factor,” the matter was remanded for resentencing. Id. 

at 689; See also Light-Roth, 200 Wash. App. at 165 (holding that a PRP 

petitioner “deserves an opportunity to have a sentencing court 

meaningfully consider whether his youthfulness justifies an exceptional 

sentence below the standard range”); State v. Rife, 194 Wash. App. 1016, 

review denied, 186 Wash. 2d 1027, 385 P.3d 114 (2016) (trial court’s 

“erroneous” belief that it lacked discretion to impose an exceptional 

sentence based on youth constitutes reversible error); State v. Ronquillo, 

190 Wn. App. 765, 780-83, 361 P.3d 779 (2015) (remanding for 

resentencing where the sentencing court stated it believed it could not 

consider youth as a mitigating factor). 

Like the sentencing court in O’Dell, the sentencing court here 

failed to consider Mr. Ross’ youth as a mitigating factor.6 Accordingly, 

the sentencing court in Mr. Ross’ case manifested its erroneous belief, like 

the sentencing court in O’Dell, that the factor of youth was not a 

                                                           
6 Mr. Ross’ reliance on O’Dell is proper despite the fact that he did not 
request a downward exceptional sentence, because he was deprived of the 
ability to directly cite youth as a mitigating factor in support of his 
argument for a lesser sentence. See In re Pers. Restraint of Light-Roth, 
200 Wn. App. at 161 (“It is unreasonable to hold that a case announced a 
significant change because it made a new argument available to a 
defendant, and then hold that the change is not material because the 
defendant did not make that argument”). 
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mitigating factor under the SRA. With the benefit of O’Dell, it is clear that 

the sentencing court abused its discretion.  

 A refusal to consider youth as a mitigating factor “[i]s a failure to 

exercise discretion, which [i]s ‘itself an abuse of discretion subject to 

reversal.’” Light-Roth, 200 Wash. App. at 165 (quoting O’Dell, 183 

Wn.2d at 697); see also State v. Grayson, 154 Wn.2d 333, 342, 111 P.3d 

1183 (2005) (holding that a court abused its discretion by failing to 

consider a defendant's request for a drug offender sentencing alternative). 

O’Dell and Light-Roth are indistinguishable from the present case on this 

point. The trial court’s failure to “meaningfully consider youth as a 

possible mitigating factor” in Mr. Ross’ case constitutes clear reversible 

error. Odell’s holding must also be applied retroactively “because it 

announced a new interpretation of the SRA.” Light-Roth, 200 Wash. App. 

at 160-61. 

 It is further clear from the holdings in O’Dell and Light-Roth that 

such an abuse of discretion constitutes a “fundamental defect that 

inherently results in a miscarriage of justice,” thus meeting the burden 

imposed on personal restraint petitioners. Indeed, such was the express 

holding in Light-Roth, 200 Wash. App. at 165. Mr. Ross is therefore 

entitled to have his case remanded to the trial court for resentencing, with 

instructions to the court to evaluate whether Mr. Ross’ culpability was 
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diminished by his youth and to impose a sentence that properly takes this 

mitigating factor into consideration. 

2. The sentencing court abused its discretion in failing to consider 
concurrent imposition of the weapon enhancements. 

 At sentencing, the Court stated “the firearm enhancements, of 

course, I have no control over.” 6.23.2014 RP 76. This assertion went 

unchallenged by counsel. Accordingly, the Court ran all firearm 

enhancements concurrently, tacking 378 months onto Mr. Ross’ sentence. 

Subsequent to Mr. Ross’ sentencing, the Washington Supreme Court 

established that the shared assumption that the law makes consecutive 

imposition of weapon enhancements mandatory was incorrect. To the 

contrary, the court had discretion to run the enhancement concurrently on 

the basis of Mr. Ross’ youth, and its failure to recognize the availability of 

that discretion constituted an abuse of discretion. See Bunker, 144 Wn. 

App. at 421 (failure to recognize discretion is abuse of discretion).  

In McFarland the defendant was sentenced to 1 count of burglary, 

10 counts of theft of a firearm, and 3 counts of unlawful possession of a 

firearm. McFarland, 189 Wn.2d at 49. At sentencing, defense counsel 

conceded that the firearm-related sentences were required to run 

consecutively, pursuant to RCW 9.41.040 (6) and 9.94A.589(1)(c), and 

thus did not make a request to run the sentences concurrently. Id. at 50-51. 
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The sentencing court also stated that it did not have discretion to run the 

sentences concurrently. Id. at 51. 

Nonetheless, the defendant argued for the first time on appeal that 

the trial court erred in failing to consider imposing the firearm-related 

sentences concurrently. Id. The Court of Appeals affirmed the trial court 

sentence, holding that it would not reverse the sentencing judge “for 

failing to do something he was never asked to do.” Id. at 49. The Supreme 

Court disagreed and remanded the matter back to the trial court for 

resentencing with instructions to consider concurrent imposition of the 

firearm-related sentences. Id. at 55-56.  

The Court began its analysis by discussing the holding in In re 

Pers. Restraint of Mulholland, 161 Wn.2d 322, 166 P.3d 677 (2007), in 

which it was established that sentencing courts have discretionary 

authority to grant exceptional downward sentences by running sentences 

for serious violent offenses concurrently. McFarland, 189 Wn. 2d at 52-53 

(citing Mulholland, 161 Wn.2d at 329-30). It went on to reason that there 

was no substantive difference between RCW 9.94A.589(1)(b), presuming 

consecutive sentences for serious violent offenses, and RCW 

9.94A.589(1)(c), presuming consecutive sentences for firearm-related 

offenses. McFarland, 189 Wn.2d at 53-54. Given the lack of a meaningful 

distinction between the statutes, the Court held: 
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in a case in which standard range consecutive sentencing 
for multiple firearm-related convictions ‘results in a 
presumptive sentence that is clearly excessive in light of 
the purpose of [the SRA],’ a sentencing court has 
discretion to impose an exceptional, mitigated sentence 
by imposing concurrent firearm-related sentences. 

 
Id. at 55 (citing RCW 9.94A.535(1)(g)).  

In arriving at this holding, the Court found that the language in 

RCW 9.41.040(6), providing “[n]otwithstanding any other law, if the 

offender is convicted [of a firearm-related offense] then the offender shall 

serve consecutive sentences,” did not deprive the sentencing court of 

discretion to impose an exceptional downward sentence. Id. The language 

at issue in McFarland is substantively the same as that set forth in RCW 

9.94A.533(3)(e), the firearm enhancement statute implicated in Mr. Ross’ 

sentence, which provides “[n]otwithstanding any other provision of law, 

all firearm enhancements […] shall run consecutively to all other 

sentencing provisions.” RCW 9.94A.533(3)(e). 

McFarland’s holding that sentencing courts have discretion to run 

firearm enhancements concurrently must also be applied retroactively 

“because it announced a new interpretation of the SRA.”7 Light-Roth, 200 

                                                           
7 Prior to McFarland and Houston-Sconiers, the Court precluded any 
argument for concurrent imposition of weapon enhancements. See State v. 
Brown, 139 Wash. 2d 20, 29, 983 P.2d 608, 613 (1999), overruled in part 
by Houston-Sconiers, 188 Wash. 2d at 21. In Brown, the Court held 
unequivocally that if the weapons enhancement sentencing statute “is to 
have any substance, it must mean that courts may not deviate from the 
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Wash. App. at 160-61. By failing to recognize that it had discretion to 

consider concurrent imposition of Mr. Ross’ enhancement, which under 

O’Dell is appropriate based on Mr. Ross’ youth, the Court abused its 

discretion under McFarland.8 Mr. Ross is therefore entitled to 

resentencing to provide the court an opportunity to correct his manifestly 

unlawful sentence. 

3. Mr. Ross’ Sentence Violates the Eighth Amendment and 
Article I, § 14 of the Washington State Constitution. 

Not only is Mr. Ross’ sentence unlawful under McFarland, O’Dell, 

but it is also rendered unconstitutional under another opinion entered 

subsequent to Mr. Ross’ initial sentencing. See Houston-Sconiers, 188 

                                                           
term of confinement required by the deadly weapon enhancement.” Id. 
Houston-Sconiers overruled Brown expressly with respect to juveniles. 
McFarland did not cite Brown, but it is nonetheless clear that McFarland 
effectively overruled what remained of Brown after Houston-Sconiers, as 
their respective holdings are fundamentally inconsistent. Like O’Dell’s 
rejection of the “sweeping conclusion” in Ha’mim that age may not be 
considered as a mitigating factor, McFarland and Houston-Sconiers 
overruled the “mandatory nature” of RCW 9.94A.533 as interpreted by 
Brown. Thus, like O’Dell, McFarland and Houston-Sconiers constitute 
significant changes in the law.  
 
8 Mr. Ross’ reliance on McFarland is proper despite the fact that he did not 
request concurrent imposition of the enhancement, because he was 
deprived of the ability to so request on the basis of youth as a mitigating 
factor under the prevailing law at the time. See In re Pers. Restraint of 
Light-Roth, 200 Wn. App. at 161 (“It is unreasonable to hold that a case 
announced a significant change because it made a new argument available 
to a defendant, and then hold that the change is not material because the 
defendant did not make that argument”). 
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Wash. 2d at 24. Houston-Sconiers establishes that the “mandatory nature” 

of the deadly weapon enhancement statutes violate the Eighth 

Amendment’s prohibition on cruel and unusual punishments when applied 

to juvenile offenders. 9 Id. at 24. Specifically, the Supreme Court held that 

sentencing courts must be allowed to consider youth as a mitigating factor 

and to impose exceptional downward sentences under the SRA and the 

“Hard Time for Armed Crimes” statutes in order to comply with the 

mandates of the Eighth Amendment, at least as to juveniles. Id.  

The defendants in Houston-Sconiers were 17 and 16 years old at 

the time of the offenses, but tried and convicted as adults. Id. at 8. They 

committed a series of robberies of Halloween trick-or-treaters, threatening 

their young victims at gun point while wearing Halloween masks. Id. at 

10-11. The firearm enhancement penalties totaled 372 months and 312 

months for the respective defendants. Id. at 8. The court imposed the full 

penalties, as it felt it had no discretion to do otherwise. Id. at 9. It did, 

however, impose a base sentence for the underlying offenses of zero 

                                                           
9 Mr. Ross’ reliance on Houston-Sconiers is proper despite the fact that he 
did not request concurrent imposition of the enhancement, because he was 
deprived of the ability to so request on the basis of youth as a mitigating 
factor under prevailing law at the time. See In re Pers. Restraint of Light-
Roth, 200 Wn. App. at 161 (“It is unreasonable to hold that a case 
announced a significant change because it made a new argument available 
to a defendant, and then hold that the change is not material because the 
defendant did not make that argument”). 
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months, even though it believed doing so violated the SRA (a mistaken 

belief in light of O’Dell). Id. at 13. In reversing the sentences, the Court 

held that the trial court’s failure to consider youth as a mitigating factor 

under the “Hard Time for Armed Crime” statutes, specifically RCW 

9.94A.533, violated the Eighth Amendment’s prohibition against cruel and 

unusual punishments. Id. at 18-21.  

Mr. Ross was only two years older than the defendant in Houston-

Sconiers at the time of their respective offenses. The studies of adolescent 

brain development underpinning the Court’s decisions in Houston-

Sconiers, O’Dell, and the U.S. Supreme Court cases discussed herein, do 

not draw a bright line at the age of eighteen. In fact, O’Dell expressly 

rejects the imposition of such a line. See O’Dell, 183 Wn.2d at 695 (“we 

now know that age may well mitigate a defendant's culpability, even if 

that defendant is over the age of 18”). See also Roper, 543 U.S. at 574 

(“[T]he qualities that distinguish juveniles from adults do not disappear 

when an individual turns 18 [just as] some under 18 have already attained 

a level of maturity some adults will never reach”). Given that failing to 

exercise discretion to impose a downward exceptional sentence under the 

SRA and “Hard Time for Armed Crimes” statutes is so unconscionable as 

to constitute “cruel and unusual punishment” under the Eighth 

Amendment when applied to individuals just shy of 18 years old, there is 
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no basis for refusing to apply the same logic to individuals, like Mr. Ross, 

who were only 19 years old at the time of committing a crime.  

This conclusion is further bolstered by this Court’s decision in 

State v. Bassett, 198 Wash. App. 714, 394 P.3d 430 (2017). In Basset, the 

Court applied a categorical bar analysis and concluded that imposition of 

mandatory life sentences for juvenile offenders is categorically 

unconstitutional under Article I, § 14 of Washington’s Constitution, after 

recognizing that “Washington's jurisprudence has ‘embraced the 

reasoning’ of Miller, Roper, and Graham and has ‘built upon it and 

extended its principles.’ Id. at 737-744 (quoting State v. Sweet, 879 

N.W.2d 811 (Iowa 2016) and relying on State v. Ramos, 187 Wn.2d 420, 

455, 387 P.3d 650 (2017) Houston-Sconiers, 188 Wn.2d at 9; O'Dell, 183 

Wn.2d at 695-96). In reaching this holding, the Court also recognized that 

Ramos extended the reasoning of Miller to juveniles sentenced to de facto 

life sentences: 

we also reject the notion that Miller applies only to literal, 
not de facto, life-without-parole sentences. Holding 
otherwise would effectively prohibit the sentencing court 
from considering the specific nature of the crimes and the 
individual's culpability before sentencing a juvenile 
homicide offender to die in prison, in direct contradiction 
to Miller. Whether that sentence is for a single crime or 
an aggregated sentence for multiple crimes, we cannot 
ignore that the practical result is the same. 
 

Bassett, 198 Wash. App. at 736 (quoting Ramos, 187 Wn.2d at 438-39). 
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Here, Mr. Ross’ mandatory sentence for multiple crimes is 

tantamount to a de facto life sentence. Thus, in addition to Mr. Ross’ 

sentence being revealed as unlawful in light of McFarland and O’Dell, 

Houston-Sconiers, Bassett, and Ramos further demonstrate that the 

sentence is unconstitutional as violative of the Eighth Amendment, and 

Article I, § 14, of the Washington Constitution. Even if the Court is 

disinclined to extend these rulings to defendants over 18 (despite the 

language in O’Dell rejecting this hard distinction), that decision 

nonetheless establishes, at a minimum, that the abuse of discretion in 

failing to consider Mr. Ross’ youth and the possibility of running 

enhancements concurrently has worked a grave injustice at least 

approaching, if not attaining, constitutional magnitude.  

E. Alternatively, Mr. Ross’ Defense Counsel was Ineffective at 
Sentencing for Failing to Request a Downward Exceptional 
Sentence and Concurrent Imposition of Weapons 
Enhancements Based on Mr. Ross’ Youth. 

To the extent the Court finds Mr. Ross waived the foregoing 

sentencing issues by failing to specifically request a downward 

exceptional sentence and concurrent imposition of firearm and deadly 

weapon enhancements, Mr. Ross was deprived of his constitutional right 

to effective assistance of counsel. The right to counsel is constitutionally 

guaranteed at all critical stages of a criminal proceeding, including 

sentencing. Mempa v. Rhay, 389 U. S. 128, 88 S. Ct. 254, 19 L. Ed. 2d 
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336 (1967); State v. Rupe, 108 Wash.2d 734, 741, 743 P. 2d 210 (1987) 

("Sentencing is a critical stage of the proceedings, at which a defendant is 

constitutionally entitled to be represented by counsel. "). 

 Defense counsel' s failure to inform the trial court of its sentencing 

authority may constitute ineffective assistance of counsel. State v. McGill, 

112 Wn. App. 95, 47 P. 3d 173 (2002). In McGill, defense counsel failed 

to apprise the court of its authority to depart from the standard range on 

grounds the multiple offense policy of the SRA resulted in an excessive 

sentence. McGill, 112 Wn. App. at 97. On appeal, the court held "[a] trial 

court cannot make an informed decision if it does not know the parameters 

of its decision - making authority. Nor can it exercise its discretion if it is 

not told it has discretion to exercise." McGill, at 102. Because the 

appellate court could not say the trial court would have imposed the same 

sentence had it known an exceptional sentence was an option, reversal was 

required. McGill, 112 Wn. App. at 100-101; see also State v. Miller, 181 

Wn. App. 201, 324 P. 3d 791 (2014) (remand for resentencing required 

where it was not clear court would have imposed same sentence had it 

known of its discretion). 

 Based on the foregoing authority, to the extent the Court finds the 

error in failing to consider Mr. Ross’ youth as a mitigating factor rests 

with trial counsel for not raising the issue, rather than with the trial court, 
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Mr. Ross was deprived of his right to effective assistance of counsel at 

sentencing and is entitled to remand for resentencing. 

V. CONCLUSION

For the foregoing reasons, this Court should grant the Petition and 

reverse Mr. Ross’ convictions and/or firearm enhancements. Alternatively, 

the Court should remand this matter for resentencing to evaluate whether 

Mr. Ross’ culpability was diminished by his youth and to resentence 

accordingly. 

Respectfully submitted this  12th day of February, 2018. 
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THE STATE OF WASHINGTON TO THE DIRECTOR OF ADULT DETENTION OF PIERCE COUNTY: 
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W s.sh.ington frr the County of Pierce, that the deft>ndant be pun.i shed as specified in the Judgment and 
Sentmce/Order Modifying/Revoking Proba:t.icr/Carimunity Supervisicn, a full and ctnect cq,y of which is. 
atta.dled ha-eto. 

( ] 1. YOU, THE DIRECTOR, ARE COMMANDED to receive the defendant fer 
dassificaticn, cc.nfinEment end placanent a::. .rda-ed in the Judgmmt and SentE'nce. 
(Sentence of cmfinernent in Pierce County Jail). 

IX! 2. YOU, THE DIRECTOR, ARE COMMANDED to take snd deli11er the defendant to 
the proper officers of the Depsrtm8lt. of Cm-ecti~ and 

YOU, THE PROPER OFFICERS OF THE DEPARTMENT OF CORRECTIONS, 
ARE COMMANDED to receive the dt>fendant fer dassificat..irn, ccnfinE-fn.ent and 
placement as a-dered in the Judgment and Sentmci'. (Sentence of ccnfinement in 
Deps:rtrne"lt of C(l'TeClicns m~ody). 

WARRANT OF 
COMMITMENT -1 

Office of Pros«uting AttorneJ· 
930 Tacc,ma ,\\en ue S. Room 9-'6 
Tacoma. Wa\hington 9fl.l02·l17l 
T~l•phone: (253) 798-7~ 
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[ ] 3. YOU, THE DIRECTOR, ARE COlvilvIANDED to rec~ive the defendant for 
dasiificstioo, cmfinement and placement as ordered in the Judgmeit. and Senumce. 
(Smtroce of confinement a-placera'l'fl! net cc» ered by Sect.ions 1 end 2 ab Oil e). 

Dated: <,.'2.1. I'-\ 

CERTIFIED C~ 

DeteHlN 2 4 ~ 

STATE OF WASHINGTON 

County of Pierce 

Deputy 

ss: 

I, Kevin Stock, Cl Erle of the above entitled 
Cowt, do hereby certify that this f<ngoing 
instrum.ent. is a true and correct c~y of the 
ctiginal now on file in my office. 
IN WITNESS WHEREOF, I he-eunto set my 
hand and the Seal of Said Court this 
___ dsy of _____ __,----' 

KEVIN STOCK, ClErlc 
By: _________ Deputy 

3JC 

WARRANT OF 
COMMITMENT -J 

12-1-03305-8 

Office or l'ro.">Crnlin~ ,\llonlcf 
9.\0 Tocom;o ,\\"cnuc S. Ruum 946 
T,m,ma, W.i~hinl{ton Y~>l -2171 
'Mcphonc: (25.') 7911-7~00 
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f\\.EO S 

oe~1 · "ouR' 
SUPERIOR COURT OF WASHINGTON FOR PIERCE com :1l O YE.~ C 

l\l~ 'l. 3 1\\\~ 

STATE OF WASHINGTON, 

vs. 

AZIAS DEMFI'RIUS ROSS 

SID: WA24644582 
DOB: 02/01/1992 

Plmntiff, CAUSEN0.12-1-03305-8 ~ 
9'l ~p\.ff'{/ . 

JUDGMENT AND SENTENCE (FJS) 
~Prison 
[ ]RCW9.94A712\9.94A507Prh.onConfmem9ii 1N 2 1, 201

l 
Defendant. [ ] Jail One Ye51" a Less JU "f ., 

[ ] First-Time Offender 
[ ] Special Sexual Offender SentencingAltemsti1.1e 
f ] Special Drug Offmder Sentmcing Alternative 
[ ] Altemstive to C<Y'.finement (ATC) 
[ J Clerk' s Action Required, para 4.5 (SDOSA), 
4. 7 and 4.8 (SSOS.A) ,US. 2, 5 .3, S-6 imd 5,8 

Juvenile Decline Msndsto Discretiana 

I. BEARING 

1.1 A sentencing hearing was held end the defendant, the defmdant's lawyer and the (deputy) prose::uting 
attaney were present. 

Il. FINDINGS 

There being no reason why judgmen! shoo.Id not be prcnounced, the court F1NDS: 

2.1 CURRENT OFFENSE(S): The defendant was fcund guilty en 03/05/14 
by [ ] plea [ X ) jury-verdict [ J bench trial of: 

COUN T CRlMl! 

I CONSPIRACY TO 
CO:MMIT BURGLARY 
IN THE FIRST DEGREE 
_."'..a (<o~ t0 

II BURGLJ.RY IN THE 
FIRS!' DEGREE (Gl) 

III ROBBERY IN THE 
FIRST DEGREE (AAA. l) 

" mlJELG!Q, 

JUDGMENT AND SENTENCE (JS) 
(Felmy) (J/2007) Page l of 12 

R.CW 

9 • .!1~28.040 
9A52. 020(1)(b) 
C\A,~<.. l'\O 
CIA. ~ :u,ol \~ 
9A.52. 020(1)(a) 

9A56. i OO 

,,;;;-

l!NHANC!MEN T DATl!. OJI 
TYP!• CRIMl!. 

FAS\:. 01/25/12 

"'"'~"' --x~) t:..liOlir 
F~ 01/25/12 

FP6f 01/25/12 ..... ·-

INCID!NTNO. 

TACOMA.PD 
120251062. 

TACOJ:..1APD 
1202.51062 
TACCiMl1.. PD 
120251062 ,-~-!-

Office or ProsecutinJ! Attoruc~· 
930 Tacoma ,\\"cnue S. Koum 9-Ui 
Tacoma, Washinglon 984DZ·2171 
Telephn~: (2SJ) 79S.7-'00 
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- 12-1-03305-8 

COUNT CRn.n! RCW l!NHANC!Ml!N T DAT!Ol' INCIDl':NTNO. 
TYP!+ CRIMl!. 

-- ---
VI TRAFFIGKil'lG IN 9Aa2-. 050(1) FA~E. 01/25/12 TACOMAPD 

STOLEN PROPERTY IN 120251062 
I THE FlP.sT DEGREE I (BBB8) - •• !lii,1!9!!'., "A! ~,-- , az;n • .... _. 
~i.~-= I ~ .... ., 
I:IJ~.&J&!Jb~ 
~ 

vm BURGLti.RY IN THE 9A52.020(1)(a) FASi: 04!Z7/12 TACOMAPD 
FIRST DEGREE (G 1) 121181156 

IX ROBBERY INT.HE 9A56.190 FA5f 04/27/12 TACO!A.APD 
FIRST DEGREE (AAAl) 121181156 

XI lil-rr.A. WFUL 9A40.040 FASE 04/27./12 TAGOJ//IA PD 
IMPF1SON1v1ENT 121181156 
(DDDI) 

XII THEFl' OF A FIREARM 9A56.020 NONE 04/27112 TAC01-!APD 
(ID88) 121181156 

XIII TRAFFICKING IN 9.A.82. 050(1) FASI:- 04/27/12 TACOMAPD 
STOLEN PROPERTY IN 121181156 
THE FIP.SI' DEGREE 
(BBB8) I 

• (F) Firearm, (D) Oth!!r d~dly w eaptns, 01) VUCSA in e protected zcne, (VH) V elt Hem, See RCW 46. 61. 520, 
(JP) J1NE!'lile present, (SM) Seirusi M:ctivstic:11, (SCF) SIDrual Conduct with a Child fer a F~. See RCW 
9.~~533(8). (If the crime is a drug offense, ir,dudethetype of drug ir, the ~ccnd colurnr.1.) 

[X] A special ve-dict/finding fer use of firearm wasr€tUmed en Count(s) I, IT, m, V, VI, VJI, vm, IX, 
XI, and XIII RCW 9.94-A.602, 9. 94-A 533. 

~ Gl.llTent offEn:5es encanp~sing the same criminal conduct and counting as cne crime in detenn.inif$ 
the offend':f' sccre l!I'e (RCW 9.94A589): '1M., c.our-4 .GrJ..4 ~+ lo-+")(\\, ~ od a. F/J. 

1 
c.o,.~\c\v~ 

( ) Othe- current convicticm. list€d unde- diffe-ent awse numbers u!ied in calculating the off8'lder :;.care ~ ~ 
are (list offmse and c:ruse numb er): Cr\""1,...t (.•Ju<. 

\ t•,ffic\(i ~ i " ~l._ 
P,ar~ 1° 

JUDGMENT AND SENTENCE (JS) 
(Felony) (J/2007') Page 2 of 12 

'i,/11,/ 12 

o.o G,uld- V\l\, 

P;,ur~}"'1 I 
0

, 

Office of Prosecuting Allorney 
930 Tacuma An,nuo s: Ruum 946 
Tacoma. Wa~hinglon 91H-Ol·l 171 
Telephone: (253) 798-7400 
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12-1-03305-8 

2.2 CRIMINAL HISTORY (R.CW S>.94A.525): 

NONE KNOWN OR CLAIMED 

2.3 SENTENCING-DATA: 

COUNT 
NO. 

I 
II 
m 
• VI ... 
VIl1 
IX 
:x:r 
XII 
XIII 

L.XXI \ 

2.4 

2.5 

2-.6 

omNDER SE.FlOUSNl!.SS STANDARD RANG!!. FLUS TOTAL STANDARD W.x:IMUM 
SCOPi L!V!L (not in,lumna tnhmrniml1~ l!J,lH P..NCl!MElUS R.'\NG! !!RM 

(inclu<ing inhm,emtm.;) 

• \'2- IX 96-75-128.25 MOS 36MOS 132.7 5-164. 25 MOS l OYRS 

• 11. VII 87-116M0S &:JMOS 147-I76MOS IlFE 
• \"2.. IX rz.: \-171 MOS 60MOS 199-231 MOS LIFE 

• - ~·!ii ~ • • #~ 

-~~ IV tfl/Jllll'/III ':>1-10 HO$ 36 MOS ...... t,\-IC)(o 40YRS 

• - - -- - · -·- --

_,_ 
-,- - ---- ~ • \ 'l. VII 87-Jl6MOS 60MOS 147-l76MOS LIFE .,2 IX 129-i71 MOS 60MOS 189-231 MOS LIFE 

• ~ m -~ '\-i,·~ ,.,~ 18MOS .... IIMmt "l-~"4C ) 5 YRS 

• 9.. VI · NONE ~ (,+-?fl~ -·- ·-~~--- ~ O~M (,lOYRS 

• ~ IV ~ ,'3-TOft'\O~ t 36MOS - .. ,<L ta~'°" 10 YP.S 
•10 MOS rz. Mo5 . MO') lOY~ 

] EXCEPTIONAL SENTENCE. Sub stsntial and corripelling reasons exist which justify an 
excepticnal sentence: 

] within [ ] below the stsndBTd range for Grur.it(s) -----· 

] aba.1e the s:.sndsrd range fer Count(s) ------
[ } The defendant and st.ate stipulate that justice is b ~ s'3Ved by impotiticn of the exc."Jlticrial sentence 

abOQ e the !:t.!indard range tmd the tt'ill't fir1ds the exceptimal sent£or1ce filrthers snd is cmsiga-,1 w ith 
the inta-e:sts of justice and the purposes of the s,:,ntencing refam aa. 

( ] .Aggravating fader.. were [ l stipuln~ by the d~fendaru:, ( ] famd by the coort. aft'lf the defendant 
waived jury trial, [ ] found by jury by special ir.r.errogstcry. 

Fin~ of fict and ctndusia1s of law sre sttachi?d in Appendix 2.4. [ J Jury' s sped al iriterrogs.tcry is 
attached. The Prosecuting Attarn~' { ] did [ ] ciid ?'!ot recommend a similsr s~ence. 

ABILITY TO PAY LEGAL FINANCIAL OBLIGATIONS. The coort has tcnsidered the total am.ount 
owing, the defendant's past, present and future ability to pay legal finsncial obligations, in duding L~e 
defendsnt' s financial resources and the likelihood that the defendant's stanls will change. The ccurt finds 
that the defendant has the ability a- likely future ability to ps:y the legal finar,cial obligaticns imposed 
herein RC\;;]" 9.94A.753. 

( ] nie following extraadinsry cira.trr1sts.ncB exist thatmakerestirutioo inappr~riate- (RC\i,l 9.94A 753): 

] The following ettrecrdinsry cirClm"ltt.ances exist rhst make pa<Jment of nonmmdatory legal firumcial 
obligsticru. inappr~riate: 

[ j FELONY FIREARM OFFENDER REGISTRATION. The defendill1! committed a felooy firearm 
offense as defined in RCW 9.41.010. 

] The crun. ccnsidered the following factcn.: 

[ ] the defe1dsnt' s criminal hi:.t.ay. 

JUDGMENT AND Sfill'TENCE (JS) 
(Felony) (11200T) Page 3 of 12 Office of l'rollit., t·u tinlZ AllontcJ· 

9JOTacoma,\, enue S. Rlll1m9~ 
Tarontll. Wa~hin~lon 98-102-2171 
Telephono: (253) 7911-7~00 
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[ ) whether the defendant has prwirusly been found not guilty by reas.cn of ins:mity of any offense in 
this st.ate oc elsewhs-e. 

[ J evidence of the defendant's propensity fee violmce that wruld likely endanger persrns. 

[ ] ether: ----------------------------

[ ] The erurt deeded the def endanl [ j should [ ] should not regi~!:!" as a feleny firearm offend!:!'. 

ill. JUDGMENT 

3.1 The defEndsnt is GUILTY of the Counts and Charges listed in Par!!J:78Ph 2.1. r 11...... 0 / c: 
vt/o pt~"4iiu .. r ~ \V -a 1'! \f.&.~\11~ ..rt~~ ~~t ~ H· .1. w FASi.., 

3.2. ~ The courtDIS:MISSES Grunts :t" J 4.1e acfen~'it 1~ fomd NereJIB1 1 of ~ ctr.:! 

Of\ clW'J\c.Jft ~~ ji""" ~ ~ct1~ ~ ~ 1° r"' ~ .Ill~JI.. 1l,,.c. t:oi,rl ~""i~)t} w/, 
P~"cl,,e c-.. • V\\, ~ <.t,..,,,.,_Iv~~~~t;J~in~Sf: -. d.o"\olc j<~ y~to"~ ~ · VW\ 

-t'c. '""""''~l~ ~ '°""+ ;i:. . Tu (.Our+ ~IW'l~.S w/o P"'J"clic.(. G,,,... \-\/ ~ ~"' \~ .... ~aid ~r O"lc...I.., 
IT IS ORDERED: "t~ •\M....--r, - ~o .. \o\c. jupu,dy ~ r•itr.d.A ~•V<t\ +~ t.o,w,dilw'\ +or-~ IIL, R..\oa-/ lo 

4.1 Defendant shall pay to the Clerk of this C\llt: Q>im oCoumyClon::,9.30 ra~omaAvt#llO. h ~oiuWA 98402) 

JASS CODE 

RTNIRJN $ Restituticn to: 

PCV 

DNA 

PUB 

FRC 

FCM 

---"-------
$ Restitution to: 
(Nmne and Address·~sddress n'llrf be withheld and provided cmfidentially to Clerk's Office). 
$ 500. 00 Crime Victim sssessrnent 

$ ~ DNA Dststm~ Fee 

$ _____ Court-.Appointed Attorney Fe~ and Def€!"1se Costs 

$ ~ -:e-criminsl Filing Fee 

$ Fine 

OTHER LEGAL FINANCIAL OBLIGATIONS (~edfy below) 

$ Other Costs for: ____________________ _ 

$ ____ 0therC~ for: ___________________ _ 

$ ~ ~TOTAL 

M The sbO'.Je total does not i."lclude all re--..,titutim which may be set by later crder of the crurt. An agreed 
restitutirn crda-may be entered. R~vV 9.94A 153. li re5t.itutirn hesring: 

[ ) shall be set by the prosecutor. 

~ is sdleduled frr __ ~-·~\~·M--------------------
[ ] RES'l'IfOTION. Order Attached 

[ ] The Depsrtma'lt of CaTecticm (DOC) er d':!'k of the court shall immediately issues Nctice of Payroll 
Deduction. RCW 9.94A 7ro2, RCW 9.94A ?(lj(_f!:). 

[X] All payments stcll be made in acccrdsnce with the policies of the clerk. carirnenc:ing immediately, 
unless the court spedficslly sets fcrth the rate herein: Nat less than$ Plf" 00<_ per mc:rith 

JUDGMENT AND SENTENCE (JS) 
(Felrny) (l/20Cfl) Page 4 of 12 Offi,·c or l'ru..,culing A Horney 

9-'0 Tac,nna .\,·enue S. Room 946 
T;1~1'1lli!, Wijshlng111n ~~O~·l171 
Telephone: (?53) 798-7~ 
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ccinmmcing . ~h Doc,,, . RCW 9. 94. 760. If the court does net set the rate herein, the 
defendant shall report to the derk' s office within 24 hoors of the entry of the judgn1.erit and S8itence to 
:.et up a ps:yment plan. 

The defendant shall repcrt to the d€fk of the crurt er as directed by the clerk of the coi .. ut to pror;ride 
financial and cthE!" infcnnsticn as requested RCW 9.94A760(7)(b) 

J COSTS OF INCARCERATION. In additioo to cther costs imposed herein, the court finds that the 
defmdsnt has a- is likely to have the mesns to pay the costs of incarcerstim, and the d2fendant is 
a-deredtopay such costs st.th~ statutayrate. RCW 10.01.160 . 

COLLECTION COSTS Thi? defmdsnt !Jlall pay the costs of services to collect unpaid legal financial 
obligsticns per contract er statute. RCW 36. 18.. 190, 9.94A 7 80 and 19.16.500. 

INTEREST The financial obligations imposed in this judgment shall bear interest frcro the date of the 
judgrnerit until payment ir1 full, st the rate applicable to civil judgments. RCW 10.82.090 

COSTS ON APPEAL An award of costs cri appeal against the defendant may be added to the tctBJ. legal 
financial obligstiais. RCW. 10.73.160. 

Il.ECTRONIC MONITORING REIMBURSEMENT. The defandsnt is crd~ed to reimburse 
________ (narae of electrcnkmcnitmng ~eicy) st-------- - - --~ 
fer the cost of pretrial electrmic monitoring in the artlcimt of$ _ ______ _ 

pq DNA TESTING. The defendant shall have a blood/biological sample drawn fcr purposes cf DNA 
ideritificsticn analysis and the defendsnt shall fully cocperste in the testing. The appropriate agency, tho~ 
cc:unty er DOC, shall be r~cna.ible fer obtaining the ssmple prier to the defendant's release fran 
confinement RCW 43.43.754. 

[ ] HIV TESTING. The H ealth Department er designee shall test and counsel the defendant fer HIV as 
socn as possible md the defendant shall fully cooperate in the testing. RCW 7 0.24.340. 

NOCONfACT 
The defendant shall not have contaa with SoeungLen, D.O.B . 3.7.54, Bera Kuch, D .O.B. 6.6.56, Fred 
Van Camp VI, D;O.B. 12.24.09, Fred Van Camp V, D.O;B , 3.1.S2, SidaungChsn Sak., D .O.B . 6.20.84, 
B.:reyrattan.a Lim Van Camp, D. 0 .B. 12.5. 81, Remegio Fernandez, D. O.B. 12.19. 47 , Nan1a Fernandez, 
D.O.B. 8.24.48, Duce Van Nguyen, D .O.B. 10.18.39, Thanh-My Thi Vu, D.O.B. 10.25.50, ThuyNhi Hu, 
ak.a., ThuyNhi Ha, D.O.B . 3.8.71 , KhuyenLe, D.0 .B . 12..6.43, Than Ha, D .O.B . 10.10.40, Jessica Ha, 
D .O.B. 3. 30.06, Daniel Ha., D .O.B. 10.20.08, Rany Eng, D .O.B. 10.10.61, Hing Yu, D .O.B . 1. 1.28, Abby 
Chui, D.O.B. 6.20.04, Thiem Moo, D.O.B. 3.3.31, HosngDshn, D.O.B. 7.4.66, SopheaDshn, D.O.B. 
i L 17 .71, Aaren K. Dahn, D .O.B. 3 .9.02, Andrew K Dahn, D .O.B. 5.6. 09, including, but n~ limited to, 
persCl'lal, verb al, telephmic, writtffi cr ccruac:t thrwgh a third psrty fer Life (net to exceed the maximum 
statutcry sentence). 

[ J Dcmestic ViolB'l.ce No-Cents.a. Order, Antihsrassm'3"t!. No-Contact Order, er S~al Assault Protecticn 
Order is filed with this .Judgmem and Sentence. 

4.4 OTHER: Property mg;· have been taken into custody in cmjunctiru with this. case. Property ma:y be 
retl.lmed to the rightful own,a-. Any claim fer return of such property must be made within 90 day:. AftE!" 
90 days, if you don~ make a claim, prq>erty may be disposed of eccccding to lsw. 

JUDGlvf&NT AND SENTENCE (JS") 
(Feloo}') (l./2007) Page 5 of 12 Office or Pro~euling Altorn•J· 

9.'\0 Tacoma ,henu• S. Room 9-Ui 
Taccmw. Wa~hini,:1on 98,402-2171 
Ti,lephonc: (253) 798-7~00 
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4.4s ~ All pr~· is hereby fcrfeited 

[ ) Propaty may have bem takm into rustody in conjuncticn with this case. Property may be returned to 
the rightful owner. Any daim fer return of such proplrty must be made within 90 days. After 90 days., if 
yru do not make a claim, pr~e-ty may be disposed of acccrding to law. 

4.4b BOND IS HEREBY EXONERATED 

4.5 CONFINEMENT OVER ONE YEAR The defendant is sentenced as follows: 

(a) CONFINEME.NT. RC\lil 9.94A589. Defendant is !:ntenced to the foJlc,wingterro of total 
cmfinm1ent in the custody of the Department of Ccnecri<m (DOC): 

G\\,.15 mcnths en Count -:i:- ':>3 mrnths rn Count y\J Y.\l \ L.)Q(. \ \ ____ , 
i1 mcmhs m Count 11.~ '13 mcwhs m Count 

\1.°\ mcriths en Count 11\. ,1$., ma'l!hs en Count 
A special finding/verdict having been entered as indicated in Sectia1 2. 1, the defendant is sentenced to the 

following additicnal tam of total cmfinement. in the wstody of the Department of Corrections: 

,<a mmths m Cm.mt No J: 3G, mmths an Colm!. Ne ~ 
~ mmths en Count No 1L GiJ mcriths en Count No -ym: 
(ti) 

mmths en Count No ,:n... ~ mrnths. on Count No 11 
Sentence enhancements in Counts-'!_ shall nm 

[ ] ccncurrent M ccmecutive t o each other. 
Sentence 81hancanents in Counts f. shall be served 

,M flat time [ 1 sibject to el!rned good time credit 

E:l:>r 
Actual number ofmcnths of total confinement crdered is: _____ , __ • ____ • _f"'_0_"-~--------

(Add mandatcry firearm, deadly weapons, and sexual motivation enhancemwt time to run ccnsecutively to 
other caJ.nt.S, see Secticn 2. 3, S entendng Data, ab0!1 e). 

[ ] The confinement time on Count(s) conts.in(s) a mandstcry minirmnn tenn of ______ _ 

CONSECUTIVE/CONCURRENT SENTENCES. RCW 9.94A589. All cc:unts shall be ~ed 
cai.curnntly, except fer the particn of those counts fa- which there is a special finding of a firearm, otha
deadly weapcn, sEYJ.lal moti,;,atim, VU CSA in a protected zooe, er msnufactllre of methampheumine with 
juvenile preserit a5 set fcrth above at Sectirn 2.3, and except for the following counts which sh.all be served 

can~-utively: -------------------------------

The sentence herein shall nm cmseartively to all felcny 5ent€nces in ether cause numb a:. imposed price to 
the corrimi,;sicn of the crim~5) being :;entenced. The 5entence herein shall run coo.currently w ith felooy 
sa'ltence5 in ether cause numba-s imposed after the ccrnmi5Sion of the cri?'ne{s) being sentenced except ftr 
the follO'Ring cause numben RCW 9.94A589: __________________ _ _ 

JUDGMENT AND Silt"TENCE (JS) 
(Felony) (J/20ffT) Page 6 of 12 Office of t>ros«uling .\llorney 

930 Tacoma .\.-enoe S. Room 'N6 
Tacoma. Washinglon 91402-2171 
Telephone: (253) 798-7400 
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Crnfinement shHll cammence immediately unless dherwis.e set fcrth here:-----------

(c) The defendant shall receive credit fer time served prier to sentencing if that confinement was solely 
under this csuse mnnber. RCW 9. 94A 505. The time senied shall be ccrnput.ed b_x ~ail unless the 
credit far time saved prier t o sa>.tencing is specifically set fcrth by the crurt: '2''6 ~ 0,A~ 

( ] COMMUNITY PLACD.tIENT (pre 7/1/00 offmses) is ordered as follows: 

Count ----- fer ___ months; 

Cc.uit _____ fer ___ mau:hs; 

Ca.mt ___ __ fcr _ __ m<%lths; 

] COMMUNITY CUSTODY (To determine which off01Ses are eligible fo- ar required for canmunity 
custody !oee RCW 9.94A 701) 

The defmda-Jt shall be en canmunity rustody fee: 

Ca.mt(s.) ________ 36months for Serious Violent Offenses 

Crunt(s)):, )1., JJl.a VI\\, \'i 18months fer Violent Offenses 

Crurit(s) Y.. \ 12 months (fer crimes against s perSOl, drug offmses, or offmse:; 
involving the unlawful poss~sim of a firearm. by a 
street gang memba- er associate) 

Note: combined tam of ccnfinement and ccmmunity rustody fer any particular offense cannot exceed the 
ststutCYymaximum. RCW 9.94A 701. 

(B) While en caranunity placement er ccrnmunity a&ody, the defendant shall: ( 1) r~Cit to 2nd be 
av-ailable fer cttitact. with the assig11ed ccnmumity cOTectiOffi officer as direct~ (2) wed st DOC· 
apprcwed educaticn, employment and/er ccrnmunity restillltim (service); (3) n<:tify DOC of imy change in 
defandant' s address er m1plcyrnent; (4) net cc:nsume controlled sub~ces except purc..usrll to lawfully 
issued prescripticns; (5) not \mlawfully possess controlled substances while in cmltn.unity rust.ody, ((i) not 
own, use, er poS!oess firearms er smmuniti~ (7) pay sup!!'Vis.icn fees ~ detenuned by DOC; (8) perfcrm 
affirmative acts as required by DOC to crnfirm ccrnplimc~ with the crdl!:!'S of the court; (9) abide by any 
additicnal ccnditicm impoc..ed by DOC under RCW 9.94A 704 and. 706 and (10) ftr ~ offeru.es, submit 
to electranic monitcring if imposed by DOC. The defendant's res.idence locatim and living arrangements 
sre subjea to the pria- approval of DOC wr,Jle in cmmumity placemem er cmununity amody. 
Cammun.ity wstody fer ":.eX offenders not ~.tenced under RCW 9. 94A. 712 may be extended fer up to the 
statutCYy maximum tem of the sentence. Violstian of ccmmunity rustody imposed fCl'" a sex offense may 
result in additional ccrifinemen1. 

The crurt crders. that during the period of rupervisicn the defendant shall: 

f ] ccruume no alcchol. 

I>< have no contact with: --~-e.~.§~'°'-~---------------~-~
~ rgnain ~ within W' Cl.11.Side of a specified geographical boundary, to wit:_p,~ r-_Do~<------

J net serve in any paid er volunteer capacity where he or ~e has central er supervisic:n of miners under 
13y~ofsge 

] participate in U1e following crime-related treatment er- counseling services.:----------

JUDGMENT .AND SENTENCE (JS) 
(Felony) (J/2WT) Page 7 of 12 Office of Pro~cutin,: Atlornc}· 

9.IO "Jbcomu J'wenu~ S. Koum CJ.u. 
1°'1ronw, Wa.,hington 9840.?-2 I 7 I 
Telephone: (253) 798-7400 
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J unda"go an walUJatim fcr- treatrmnt fer [ J domestic violence { J substance abu~ 

[ J maual health ( J anger mmagemim and fully camply with all recC!Ylmended treatm~nt. 

} ccrnply witl'l tM followitig crime-teJated prdubitims: ----------------

] Other ccnditicm: 

J Fer sentences impo~ und~ RCW 9, 94A 702, ooia-- ccaditicns, induding electralic mcrutaing, may 
be imposed auring cmmumitJ custod'; by the lndeterm.inate Sentence Review Board, <r in an 
eraergency by DOC. :Emergency cond.iticm. imposed by DOC shall net remain in effect lmger thm 
se1.1 en wcrking days. 

Crurt OrdB"ed Treatment: If sny court crdEn mental health er chErnicaJ dependency treatment, the 
d@f@ldsnt must ncxify DOC md th@ defendant Illllst r@les~ treatment infcnnstirn to DOC fer th@ duratim 
of incarceratiai and supervisim RCW 9. 94A.562. 

PROVIDED: That t.mder no circmnstances shall the tctsl term of confinement plus the term of ccmmunity 
custody actually served exceed the st.atlJt(l'"'f maximum fer each offense 

4.7 [ J WORK ETHIC CAMP. RCW9.94A690, RCW72.09.410. The court fmdsthat the defendant is 
eligible and is likely to qualify fer wax ethic camp and the court recanmends that the defendant sa,,e the 
sentence at a wcrk ethic camp. Upon ccmpleticri ofwak ethic camp, the defendant s.hs.11 be released on 
ccn-1munity custody fer any remaining time of total cCl"'fm'!!nent, subject to the conditicm belOl'i". Violatim 
of the conditicns of canmunity mstody may re~t in a return to total canfinement f<r the balance of the 
defendant's renaining time of total calfmement. The ccriditia,s of ccmmunity custody are stated above in 
S~an4.6. 

4.8 OFF I.Thm'S ORDER (kncmn drug trafficker) RCW 10.66. 020. The following are~ are off li."llits to the 
deferidsnt while under the supervi!:.i.cn of the C runty Jail a- Department of Ccnectims: -------

V. NOTICTS A.ND SIGNATURES 

5.1 COLLATERAL ATIACK ON JUDGMENT. Any petiticn or mcticn fer collateral attack en this 
Judgment and Sentence, induding bt.n. net limited to sny personal restraint petiticn, state habeas corpus 
petitioo, moticn to vacate judgment, mct.icn to withdraw ~lty plea, mctim for new trial er mcticn to 
arrest judgment, must be filed within me yeer of the final judgmmt in thh. matter, except as prc,,;,ided far in 
RC\iV 10.73.100. RCW 10.73.090. 

5.2. LENGI'H OF SUPERVISION. Far an offense canmitted pria- to Ji.tly 1, 2000, the defendant. mall 
remain under the crurt.'s jurisdiction and the sup'i!'Vision of the Department of Ccrrecticns fer a petiod up to 
10 years fran the date of :.em.ence er release fran confinement, whichevlf" is lcngtr, to assure payment of 
all legal financial obligati<J'ls unless the crurt ~ends the crirrlinal judgment sn sdditiCJ'lSi 10 years. Fa- an 
offense cammitted oo or after July 1, 2000, the crurt shall retain jurisdictioo ooer the offender, frr the 

JUDGMENT AND SENTENG'E (JS) 
(Felrny) (l/2rxrl) Page 8 of 12 om,e of l'n«l-cuting Anorney 

930 Tacoma A.-enue S. Room 9~6 
Tacoma. Wa~hin1:1on 9li-lU?·217 l 
Tdcphonc: (253) 7'111-7~00 
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purpose of the offendg-' s compliance with payment of the legal financial obligstiros, until the obligsticn is 
completely satisfied, regardless of the statutcry maximum far the crirne. RC\V 9.94A 760 and RC\V 
9.94A 505. The derk of the coon is suthcrized to collect unpaid legal financial obligaticm at any time the 
offender r6l'lains under the jurisdicticn of the court fcr- purp0:,es of his cc her legal financial obligsticns. 
RC:W 9.94A 760(4) and RCW 9.94A753(4). 

NOTICE OF INCO:ME-WITHHOLDINGAC'TION. If the crurt has rd J"dered an inunediate nctice 
of payroll ded.uctian in Sectioo 4. l , you sre nctified th.at the DepartmEnt of Ccrrections or tl1e derk of the 
court may issue a nctice of pa:yToll declucticn without nctice to yru if you are mca·e than 30 dsys past due in 
monthly pa}'l"ilmt.s in an amount equsl to er greater thsn the amcurit payable fer me month. RCiN 
9. 94A 7602. ~.her inciYt1~withholding acticr. under RCW 9. 94A maybe ta1<en withoo.lt furthl'{ notice. 
RCW 9.94A. 760 1nay be taken withrut furthE!" riotic~. RC.J,f 9.94A76Co. 

RES I II O I ION BEARING. , 1 A ~ 
~ Defendant w s.ives any right to be present at any restituticn hearing (sign initials): ~ 
CRD.fiNAL ENFORCEMENT AND CIVIl. COLLECTION. Any viols:tian of this Judgment and 
Sentence is punishable by up to &:J days of confinement per violation. Per sedion 2 5 of this document, 
legs.I fmand sl obligaticru. gr~ coll!Kt.itle by civil means. RCW 9.94A 634. 

FIREAR!.'15. You must immediately mnender s.ny cODcealed pist.ol licea.se a.ud you may not own, 
use 01· p os:sess any firearm unle!is your right to do so is restored by a cmut of rec-ord. (ihe court dE!'k 

- shall forward a copy of the defendant's drivers license, identicard, er compar-a.ble identifkat.im to the 
Department ofLiceru.ing aloog ,vith the date of ccnvicticr. or ccrtunitma.t..) RCW 9.4 1.040, 9.41.v47 . 

SEX AND KIDNAPPING-OFF.ENDER REGISTRATION. RCW 9A44. i30, 10.01.2.00. 

NIA 

[ ] The court finds that Col.ll'.t ___ is a felooy in the ccrranission of which a motar ve:hide was used 
The derlc of the court is directed to immediately fcrward an Abstract of CwrtReccrd to the Department of 
Licensing, which must revok"' the defe-1dant' s drivers lic'=flse. R~' 46. 20.285. 

If the defmdant is er bec.cmes subject to ccui~-crdq-ed ment:fil health er chanical dependency treatme1t, 
the aefendant must notify DOC and the defendant's treatment infcrmatirn must be ~ared with DOC f(l'" 
the duration of the defendant'~ in.:arcerat.icrt and supervision. RCW 9.94A562. 

~ this dete: _______ _ 

Deputy Prosecuting .Attcrney 

Print name: :Sc.s,,c. \/J ;\\,o.-> 
WSB# '3$11:3> 

JO'DG:t.m.ft AlID SID.1TENCE (JS) 
(Felcny) (l/2<:,YT) Psge 9 of 12 Office or Proseruling AtlurneJ· 

930 Tacoma A,·enue S. Room 946 
Tacuma. Wa.~bingtun 9!1-ro2·2171 
Tdephune: (253) 798-7400 
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VOTING RIGHTS STATEMENT: RCW 10.64.140. I e.cknowledge thst my right to vcte ha!:. beEn lost due to 
felrny convictioos. If! am registe-ed to vote, my veter regi~atirn will be c:sncelled. My ri@lt to vote may be 
restcred by: a) A certificate of discharge issued by the smtencing cc,.Irt, RCW 9. 94A637; b) A crurt crder- issued 
by the !:.entencing court restoring the right, RCW 9. 92. 066; c) A final crder of dischsrge issued by the indeterminate 
~ence rt"1iew board, RCW 9. 96. 050; er d) A certificate of retta-atim issued by the gc,,:;, En1ar, RCW 9. 96. 020. 
Voting bef<re the right is restcred is a dass C RCW 92A.84.660. 

Defendsnt' s tignature: 

.ruDGMENT AND SENTENCE (JS) 
(Felony) (7/2W7) Page 10 of 12 Offi.:c or Pro~·&."utin~ A ltornc~· 

930 T:icom:o ,\,·cou~ S. Room IJJ6 
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Telephone: (25.l} 79K-7400 
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CER1 IF1CA TI OF CT.ERK 

CAUSE NUMBER of this case: 12-1-03305-8 

I, KEVIN SI'OCK Clak of this Court, certify that the focegoing is a full, true and correa. ccpy of the Judgmmt s.nd 
Sentence in the abcwe-entitled actioo now on reccr-d in this office. 

WITNESS my hand snd seal of the said Supericr Ccmt affixed this date: ------ --- --

Clerk of said County and Sta1e, 'by: _________________ , Deputy Clerk 

IDENTIFICATION OF COURT REPORTER 

L!tiky S cdw.t<u" .. 

Thomas J. Felnagle 

JUDGMENT AND SENTENCE (JS) 
(Felmy) (J/20Cf'f) Page 11 of 12 Offict of Proweutini: ,\Homey 

9.IO Tacoma .\,enu~ S. Koom !l.i6 
Tacoma, Wa, hinglun 9""02-2171 
Tekphone: (253) 791!-7-100 
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APPENDIX ''F'' 

The defendant. having beer1 ~enced to the Department of CaTecticm fer a: 

sex offense 

FILED 
DEPT. 15 

IN OPEN COURT 
-X m01,1Hiolent offense 

JUN 2 3 2014 asssult in the seccnd degree 
sny crime where the defendar.it er an accanplice was armed with a deadly reapa, ~ 

-- any felcny under- 69.50 and 69.52 

The offe1d';!r shall repcrt to snd be available fi:!- ccmaa with the a~gned canmwuty ccrrectiarL §J.- - · '· 
DEPUTY 

The offender shall wcrk st Depsrtm~ of Ccnecticru apprOlled educaticn, anployment, smiler ccrnmunity s'3'Vice; 

The off aider shall net consume ccntrolled substances except pursusnt to lawfully issued presoiptims: 

An offender in canmunity rustody shall not unlawfully possess ccwrolled sub~ce~ 

The off enda- shall pay ccrnrnunity placanent fees as determined by DOC: 

The residence locaticn and living l!?Tanganents ere subject to the prier sppn.val of the department of ccrrectims 
during the period of cc:mrnunity placanent 

The offender shall subrriit to affinmn:.ive sets necessary to mcmitcr amplisnce with cc.,urt crders as required by 
D OC. 

The Crurt may also crder sny of the following ~ecial conditicns: 

_j__(J) 

_j__(Il) 

I __ (ill) 

__ (IV) 

__ (V) 

_j_(YT) 
_ _ (Vll) 

APPENDIXF 

The offender shall renain within, er wtside of, s specified geographical boondary: 

The offender shall not have direct or indirect ccr.itsc1 with the victim of the crime er a specified 
dass of individuals: 

$(.(.. §~.~ 

The offender shall participate in oime-relat£-<1 treatinent er COl.m~li.ng V:rVices; 

The offender shall not consume slcoool; _______________ _ ___ _ 

The residence locaticri and living smmgements of a sex offender Y-1a.ll be subject to the pria· 
spprtVsl of the depsrtrner1t of ca-recticn~ C!" 

The offend!:!" shall canply with any crime-related prmibitioos. 

Other: --------------------------------

Office of Pros«uting Attorne~· 
9~ T:icoma A•'enue S. Room ~6 
Tacoma. Washington 98402-2171 
Telephone: (253) 798-7400 
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IDENTIFICATION OF DEFENDANT 

SIDNo. WA.24644582 
(If no SID take fingerprint card fer State Patrol) 

FBINo. 351287AD9 

P\..."'N No. 540795860 

A.liasname, SSN, DOB: 

-~ Race: 
[ X) Asian/Pacific 

Islander 
[ ] 

(] Nstive American [ ] 

FINGERPRINTS 

Blt1ck.l African
American 

Other: : 

[ ) 

Dst.e of Birth 02/01/1992 

FlLED 
DEPT. 15 

IN OPEN COURT 

Local ID No. CHF1#2C()820C 025 JUN 2 3 2014 

Other \rvvJ 
Ethnicity: 

CSl1cas.iar1 [ J Hispanic 

[ Xj Ncn- ( ] 
Hi~anic 

Right Thumb Right four fingers taken simultanerus!y 

I attest that I ssw the same defendant who appeared in en this doam1ent affix his er her fmg~rints snd 

·'Y}-.....14,,..a.,...;,c..___;,._-4-~-""'-=----Dstoo: 73 ·.J,tN · I tf 

DEFEND.A.NT' S ADDRESS: --~-=-----------------------

TuDGMENT AND SENTENCE (JS) 
(Felmy) (}12<:m') Page 12 of 12 Offit"e of PrQ!ie~urinl? ,\llurne~· 

930 Taroma A,·cnue S. Ruum 9.i6 
Tacoma, Washinj!ton ~0!-2171 
Telephone: (25.l ) 79S-7.i00 
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JUL 1 8 2014 

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY 

STATE OF WASHINGTON, 

Plaintiff, CAUSE NO. 12-1-03305-8 

vs. 

AZIAS DEMETRIUS ROSS, MOTION AND ORDER CORRECTING 
JUDGMENT AND SENTENCE 

Defendant. CLERKS ACTION REQUIRED 

THIS MATTER coming on regularly for hearing before the above-entitled court on the 

Motion of the Deputy Prosecuting Attorney for Pierce County, Washington, for an order 

correcting Judgment and Sentence heretofore granted the above-named defendant on June 23, 

2014, as follows: 

l ) 

2) 

3) 

That Page 2 of the Judgment and Sentence, 2. 1 reflects Count LXXII and should 

note Count LXXI; · 

That Page 3 of the Judgment and Sentence, 2.3 reflects Count LXXII and should 

note Count LXXI; 

That Page 6 of the Judgment and Sentence, 4.5 reflects Count LXXII and should 

note Count LXXI; 

4) That all other terms and conditions of the Judgment and Sentence are to remain in full 

force and effect as if set forth in full herein; and the court being in all things duly advised, Now, 

Therefore, It is hereby 

MOTION AND ORDER CORRECTING 
JUDGMENT AND SENTENCE - I 
j smocorrtcl.dot 

Office of the Prosecuting Attorney 
930 Tacoma Avenue Sourh, Room 946 · 

Tacoma, Washing1on 98402·2 I 7 I 
Main Office: (253) 798-7400 
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ORDERED, ADJUDGED and DECREED that the Judgment and Sentence granted the 

defendant on June 23, 20 I 4, ~e and the same is hereby corrected as follows: 

I) Page 2 of the Judgment and Sentence, 2. I is corre.cted as follows: 

a) Count LXXII is deleted; and 

b) Count LXXI is inserted in its stead. 

2) Page 3 of the Judgment and Sentence, 2.3 is corrected as follows: 

a) Count LXXII is deleted; and 

b) Count LXXI is inserted in its stead. 

3) Page 6 of the Judgment and Sentence, 4.5 is corrected as follows: 

a) Count LXXII is deleted; and 

b) Count LXXI is inserted in its stead. 

4) All other terms and conditions of the original Judgment and Sentence shall remain in 

full force and effect as if set forth in full herein. IT IS FURTHER 
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MOTION AND ORDER CORRECTING 
JUDGMENT AND SENTENCE - 2 
jsmocorrect.dot 

Office of the Prosecuting Attorney 
930 Tacoma Avenue South, Room 946 

Tacoma, Washington 984-02-217 I 
Main Office: (253) 798-7400 
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ORDERED that the Clerk of the Court shall attach a copy of this order to the judgment 

filed on June 23, 2014 so that any one obtaining a certified copy of the judgment will also obtain 

a copy of this order. ~ \.,,\__ . --
DONE IN OPEN COURT this Ji day June, 2014. NUNC PRO TUNC to June 23, 

2014. 

· Presented by: 

~~~ 
JESEWILLIAMS 
Deputy Prosecuting Attorney 
WSB# 33543 

Approved as to form and Notice 
Of Presentation Waived: 

Q~ vio.. e-M~cl ... ,v.A ~~ 30,Z.0''-\ 
Vanessa C Martin 
Attorney for Defendant 
WSB# 37568 

MOTION AND ORDER CORRECTING 
JUDGMENT AND SENTENCE - 3 
j smocorrect.dot 

Thomas J. Felnagle 

FILED 
DEPT'. 15 

· IN OPEN COUR.T 

JUL 1 8 2014 

Office of the Prosecuting Attorney 
930 Tacoma Avenue South. Room 946 

Tacoma. Washington 98402-2171 
Main Office: (253) 798-7400 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

_________________________________________________________

STATE OF WASHINGTON,

Plaintiff,

vs.

SOY OEUNG,

AZIAS DEMETRIUS ROSS,

Defendants.

)
)
)
)
)
)
)
)
)
)
)

COA NO. 46425-0-II

No. 12-1-03300-7

No. 12-1-03305-8

_________________________________________________________

VERBATIM REPORT OF PROCEEDINGS
_________________________________________________________

BE IT REMEMBERED that on the 11th day of February,
2014, the above-captioned cause came on duly for hearing
before the HONORABLE THOMAS J. FELNAGLE, Department 15,
Superior Court Judge in and for the County of Pierce, State
of Washington;

WHEREUPON, the following proceedings were had and done,
to wit:

Reported by: Dana S. Eby, CCR
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that you and your fellow detective believe might be

associated with these incidents?

A. Yes, sir, we did.

Q. Can you explain that day, the 27th? Were you working?

A. Yes, sir, I was.

Q. Do you know what day of the week it was?

A. Off the top of my head, no, sir.

Q. Do you know whether it was a weekend day or weekday?

A. I believe it was a weekday.

Q. Where were you when you first got notice that suspects

had been apprehended?

A. I believe at the Tacoma Police Department.

Q. Can you explain, then, did you go to the location of

where the individuals were found, or did they come to

you?

A. They were brought to the police station.

Q. Where is the police station that you're referring to?

A. It's at 3701 South Pine.

Q. Is that close to the Mall, close to Costco?

A. Yes, sir. It's the old Costco building.

Q. At that location -- first of all, how many suspects

were arrested and brought to the station?

A. I believe six or seven people were initially arrested

or detained.

Q. And I want to ask you some specific names. Alicia
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Ngo?

A. Yes, sir.

Q. Azariah Ross?

A. Yes, sir.

Q. Azias Ross?

A. Yes, sir.

Q. Nolan Chouap?

A. Yes, sir.

Q. And Soy Oeung?

A. Yes, sir.

Q. I want to talk to you about some of those individuals.

The first one I want to ask you about is Soy Oeung.

Did you have interaction, personal interaction, with

Ms. Oeung on the 27th of August regarding the

allegations?

A. Yes, sir, I did.

Q. Can you explain where it was and approximately what

time -- where in particular within the building and

about what time you first met her?

A. I can tell you where in the building it was. It was

down at the -- I believe she was brought up to one of

our interview rooms. The time, I couldn't tell you

off the top of my head because of the time that's

lapsed since the interview. If I could refer to the

report to refresh my memory, that would be helpful.
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Q. All right. Let me hold off on that for the time

being. Was it in the morning or afternoon? Do you

remember?

A. I believe in the afternoon.

Q. When you first met with Ms. Oeung, who was present?

A. Myself and Detective Griffith.

Q. Anyone else?

A. I believe she was escorted to the room by an officer.

Q. And did that officer remain in the room during the

interview?

A. No, sir, he did not.

Q. So the two of you -- and who's your -- Detective

Griffith?

A. Yes, sir.

Q. The two of you and Ms. Oeung in that room. And was an

interview conducted?

A. Yes, sir, it was.

Q. Prior to talking to her about any aspect of the

allegations, did you Mirandize her?

A. Yes, sir, I did.

Q. And did she acknowledge understanding her rights and

agree to talk to you?

A. Yes, sir, she did.

Q. What do you recall of her demeanor when you first saw

her?
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A. When we first met her, she was kind of defiant.

Q. In her body language?

A. Yes, sir.

Q. I want to talk to you about the details of that

interview. Pardon me. Did you document the things

that were said during the course of the interview?

A. Detective Griffith documented the interview in a

report.

Q. So explain what your role in the interview was.

A. I did predominantly most of the talking.

Q. And Detective Griffith would document things. And

then ultimately, was that turned into a report?

A. Yes, sir.

Q. Have you reviewed that report at some point after it

was produced?

A. Yes, sir, I have.

Q. Would you recognize a copy of it if you saw it this

morning?

A. Yes, sir, I would.

Q. I'm going to hand you Plaintiff's 73. Do you

recognize that?

A. Yes, sir, I do.

Q. What is that?

A. This is a supplemental report completed by Detective

Griffith.
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Q. Does that report include text of the conversation that

you had, the interview that you conducted with Soy

Oeung on August 27th?

A. Yes, sir, it does.

Q. After Detective Griffith wrote the narrative of the

report, did you review it to determine, in your

opinion, its accuracy regarding what was asked and

what was answered?

A. Yes, sir, I did.

Q. Okay. So what I'd like to do, then, is go through the

interview. And let me ask you this. Do you believe

it would be -- you will be able to convey the

information more accurately by referring to the report

versus just going off your memory as to the various

things that were said?

A. Yes, sir, I do.

Q. Off the report?

A. Yes, sir, off the report.

MR. GREER: So with the Court's permission,

I'd ask that the witness be allowed to utilize the

report.

THE COURT: Hearing no objection, he may.

BY MR. GREER:

Q. So I want to start with after the Miranda process, did

you introduce the subject matter to her?
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A. Yes, sir, I did.

Q. How did you do that? What specifically was said?

A. I advised her that we were investigating a series of

home invasion robberies.

Q. And how did she respond?

A. She denied being involved in any and stated that, "I

have not been hanging out with them."

Q. And who was she referring to?

A. To Azariah Ross and Alicia Ngo.

Q. Did you do anything to prompt her at that point?

A. Yes, sir, we --

Q. What did you do?

A. We confronted her regarding information that we had

received.

Q. About a specific incident?

A. Yes, sir.

Q. Which one?

A. The home invasion robbery that occurred at 7502 South

Ainsworth.

Q. And what date?

A. That was May 10th.

Q. Did she indicate knowledge of that incident?

A. Yes, sir, she did.

Q. What did she say?

A. She advised that she had been involved in that one but
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that was the only one that she was involved in.

Q. Did you make it clear to each other that you were

speaking of this 7502 South Ainsworth and the

particular date, May 10th of 2012?

A. I don't believe we actually mentioned the address at

that time. We just let her speak regarding her

involvement.

Q. How about the date?

A. Yes, sir, I believe the date.

Q. Now, what did she tell you initially?

A. She advised that she was requested to knock on the

door of that location by the other individuals

involved and asked for a name of an individual whose

name she couldn't remember at that time.

Q. Did she say whether there was any incentive given to

her to knock on the door?

A. Yes, sir. She said that they advised to give her --

offered to give her money for knocking on the door.

Q. And I'm sorry. Did you say that she was supposed to

say a specific person's name?

A. Yes, sir.

Q. Did she remember who that person -- the name she was

supposed to say?

A. At the time of the interview, no, sir.

Q. Did you ask her what she understood the reason for her



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
92

being asked to do this?

A. At that point, she advised that she did not know why

they wanted her to knock on the door.

Q. What happened next?

A. Detective Griffith confronted her regarding the

previous conversation, and she eventually -- and I

eventually asked her if she wanted to tell us what

happened, and she sat in silence and nodded yes.

Q. So then I want to ask you some specifics about what

she said. Did she tell you where she'd been prior to

the incident?

A. Yes, sir, she did.

Q. What did she say?

A. She advised that she was at her mother's house, 1013

76th Street.

Q. What happened then?

A. She advised that Alicia Ngo, Azariah Ross, and the

other person involved arrived at her residence.

Q. How did they get there?

A. She advised that they arrived in a blue Dodge Stratus

which belonged to Azariah Ross's mother.

Q. Did she say who was driving that car?

A. Yes, sir, she did.

Q. Who did she say was driving?

A. She advised that Alicia Ngo was driving the car.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
93

Q. What did she say happened next?

A. She advised that she got in the car and they began

driving around.

Q. Did she say which part of the car, which place in the

car she rode in?

A. Yes, sir.

Q. Where?

A. In the back seat.

Q. What did she say happened inside the car?

A. She stated that they had then asked her to knock on

the door of a residence and ask for a certain person.

Q. Did you confront her with certain information that you

may have gained from your investigation?

A. Yes, sir, we did.

Q. And what was her response to that? What did she say?

A. She stated, quote, "You guys obviously know everything

so why do you have to ask?"

Q. Did you continue, though, to ask her specifics about

the incident?

A. Yes, sir, we did.

Q. What did she tell you next?

A. She advised that Alicia Ngo had driven up to a

residence and that they had asked her to knock on the

door, that she then got out of the car, walked up to

the house, and while doing so, she noticed that there
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was a metal fence around -- in front of the residence.

Q. And then what?

A. She stated she went up to the door, knocked on the

door, and a Asian male she described as approximately

30 years old answered the door through the window that

was adjacent to the door.

Q. What did she say happened next?

A. She stated that she asked for the person as she had

been instructed to do so. However, she could not

understand what the person -- the person in the house

had said back.

Q. And then what?

A. She stated that she returned to the car and told the

other individuals in the car that an old man was in

the residence.

Q. What did she say after that?

A. She stated that they all -- all the individuals then

drove around for approximately 20 to 30 minutes.

Q. Now, did you ask her, again -- well, did you ask her

anything about what the objectives, I guess, of the

others in the car was?

A. I don't believe at that time.

Q. Let me refer you -- and if I may approach the witness,

Your Honor.

THE COURT: You may.
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MR. GREER: -- to a specific statement. The

point, and I believe defense understands where I'm

pointing.

MR. THORNTON: I do.

BY MR. GREER:

Q. So there's a specific quote, as I'm looking at this.

I want you to read that quote, and then can you tell

me what she said and what it was referring to?

MR. STEINMETZ: Your Honor, this calls for

hearsay. Object.

THE COURT: Overruled.

BY MR. GREER:

Q. What did she say, first.

A. She stated, "They said they were going to get

something or whatever."

Q. Okay. And was there a question related to that?

A. Don't recall if there was actually a question before

that.

Q. Okay. So in chronological sense, in the order of

things, you'd indicated that she said to the others in

the car when she got back there, there had been an old

man inside the house. Is that accurate?

A. Yes, sir.

Q. And then after that, does she then follow that with

the next statement regarding, "They said they were
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going to get something or whatever"?

A. Yes, sir.

Q. So that was not necessarily in response to a question.

That was just something she said?

A. Yes, sir.

Q. Understood. Then what did she say happened after she

got back in the car?

A. She said that Alicia Ngo drove away and that they

drove around for approximately 20 to 30 minutes and

then parked approximately five to six blocks away from

the house that she had knocked on the door.

Q. Did she say what it was close to, if anything?

A. Near a school.

Q. What did she say happened next?

A. She advised that Azariah Ross and the other named

individual got out of the car and told them that they

were going to go check out a couple of houses and that

she and Alicia Ngo should wait for them.

Q. Then what?

A. We asked her what the others meant by when they stated

that they were going to check out a couple houses.

Q. What did she say?

A. She stated that it meant that they were going to go

take stuff.

Q. Now, did she say, during the time period after the two
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individuals left the car, what they did?

A. Yes, sir.

Q. What did she say?

A. She advised that Alicia Ngo drove them to the Jack in

the Box where she ordered a Jumbo Jack and offered to

pay Alicia Ngo $3 for the Jumbo Jack.

Q. Did she say how the transaction for the food occurred?

You said she offered to pay $3. Was there a follow-up

to that?

A. Yes, sir, that Alicia declined to take the money from

her, that she paid for the hamburger.

Q. That Alicia Ngo paid for it?

A. Yes, sir.

Q. Did she indicate what they did after going to the Jack

in the Box?

A. Yes, sir.

Q. What did she say?

A. They returned to the area of the house that she had

knocked on the door and they waited.

Q. Did she say for how long?

A. For a long time.

Q. Were those her words?

A. Yes, sir.

Q. Did she say what happened during -- what was going on

during the time that they were sitting in the car
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waiting?

A. Yes, sir, she did.

Q. What did she say?

A. She advised that Alicia Ngo was texting an unknown

person on her phone and that she was in

communication -- Alicia Ngo was in communication with

Azariah Ross and the other individual via

walkie-talkies.

Q. Did she say what was said over the walkie-talkies at

that time?

A. Yes. She advised that Alicia Ngo had stated, "What

are you guys doing," and, "When are you coming back?"

Q. Did she indicate to you whether the others came back

and what happened at that point?

A. Yes, sir, she did.

Q. Can you describe what she said in that regard?

A. Eventually, Alicia Ngo began driving and picked up

Azariah Ross and the other individual down the street

from the victim's house.

Q. Did she say whether or not Alicia received a

communication indicating that --

A. Something. She said, basically, she assumed that they

asked her to come get them.

Q. Assumed that the individuals asked Alicia Ngo to go

pick them up?
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A. Yes, sir.

Q. And in fact, did they do that? Did she say?

A. Yes, sir.

Q. Did she describe Azariah Ross and the other person and

whether they had anything in their -- whether they

were carrying anything at the time they saw them

again?

A. Yes, sir, she did.

Q. What did she say?

A. She advised that they both had backpacks.

Q. Did you ask her what she -- what they did after

picking up Azariah and the other person?

A. Yes, sir, we did.

Q. What did she say?

A. She advised that first they went to their mother's

house, and then they went to Azariah Ross's mother's

house.

Q. Did she give you an address of where Azariah's

mother's house is?

A. Yes, sir, she did.

Q. What address?

A. She advised that it was 8632 South Asotin.

Q. Did she say what happened there?

A. Yes. When they got to the residence, they began

looking through the stuff that was stolen from the
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residence.

Q. Did she say whether or not she was present during that

time period specifically when they're going through

the property?

A. She advised that she was not present.

Q. Did she say where she was?

A. No.

Q. No?

A. No, sir.

Q. Did she say whether or not she got anything, as I said

or asked earlier, if there was any incentive? Did she

say whether or not she received anything in return for

knocking on the door?

A. Yes, sir, she did.

Q. What did she say?

A. She advised they had given her $200.

Q. Did she say -- did she talk to you about who gave her

the money or where it came from?

A. She advised where it came from.

Q. What did she say in that regard?

A. She stated the money came from one of the backpacks.

Q. Who gave it to her?

A. That Azariah Ross and the other individual.

Q. Had taken the money from the backpacks and given it to

her?
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A. Yes, sir.

Q. Did you ask her if she saw the money?

A. Yes, sir.

Q. The entirety of the money? What did she say?

A. She advised that she saw a stack of approximately -- a

stack of $20 bills about a half-inch thick that were

in a brown envelope.

Q. Did she describe what they did with that money, and

did she give more description of the money itself?

I'm still on that same area that I was in before, if I

need to approach.

A. I'm not sure if I understand the question.

Q. Well, did you quote her specifically as saying that

they put the money in a pile and gave it to her?

MR. STEINMETZ: Objection. Leading.

THE COURT: Sustained.

BY MR. GREER:

Q. Let me point directly to the area. (Indicating.)

A. Yes, sir.

Q. I want you to start where that quote is and read to

the bottom, and then I'm going to ask you an

overriding question.

A. "Put the money in a pile and they gave it to me.

Oeung said that she had later seen gold jewelry and

cash that had been stolen during this robbery. She
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said that there was all types of jewelry, although she

specifically mentioned necklaces. She said that she

saw a stack of $20 bills about one-half inch thick and

a small brown envelope."

Q. All right. Now, did you ask her about other

robberies?

A. Yes, sir.

Q. Did you ask her whether she knew of the other

robberies and whether she had been involved in the

others?

A. She advised she hadn't been involved in any of the

robberies.

Q. Just the one is all she told you about?

A. Yes, sir.

Q. And also to be clear, the only one she said she was

involved in?

A. Yes, sir.

Q. Did you ask her if she had heard about other -- the

other robberies?

A. She advised that she had heard Azariah Ross and the

other individual state that they had come up several

times.

Q. Now, you'd indicated hundreds of robberies you've

investigated?

A. Yes, sir.
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Q. The term "come up" or "came up," is that something

you've heard during the course of your investigation

and/or training?

A. Yes, sir, it is.

Q. So do you know, from the context as it's used in

robberies, what that means?

A. Yes, sir.

MR. STEINMETZ: Objection.

THE COURT: Overruled.

BY MR. GREER:

Q. What does that mean?

A. That means that you obtained either money or property

through a robbery or a burglary.

Q. And it's a slang or street term?

A. Yes, sir.

Q. Did you ask her at the conclusion of the interview

whether she'd be willing to go on tape and give a

tape-recorded statement?

A. Yes, sir, I did.

Q. And did she agree to do that?

A. No, sir, she did not.

Q. Did you ask her if she would complete a handwritten

statement?

A. Yes, sir, I did.

Q. Did she agree to do that?
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A. No, sir, she did not.

Q. All right. Now I want to move on and talk to you

about two specific individuals: Nolan Chouap -- let

me ask you first. Do you see Ms. Oeung in the

courtroom today?

A. Yes, sir, I do.

Q. Would you point her out and identify her by her --

where she's seated and her clothing?

A. She's the female in the middle of the desk with the

green shirt.

Q. Thank you. For the record, the witness has identified

Soy Oeung.

Now I want to talk to you about two individuals

named Nolan Chouap and Azias Ross. Did you, in fact,

interview them on the same day?

A. Yes, sir.

Q. At some point, do you know on that day whether police

personnel took photographs of them?

A. Yes, sir.

Q. Would you recognize prints of those photos if you saw

them today?

A. Yes, sir, I would.

Q. I want to show you an exhibit marked as Plaintiff's

77. And I want to ask you about a third person as

well: Azariah Ross. Did you interview him as well?
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A. Yes, sir.

Q. And do you know whether photos were taken of him by

law enforcement that day, also?

A. Yes, sir.

Q. So would you recognize and be able to identify the

three individuals I've mentioned: Nolan Chouap,

Azariah Ross, Azias Ross?

A. Yes, sir.

Q. I'll hand you what's been marked as Plaintiff's 77.

Let me actually, before I do that -- Your Honor, with

the Court's permission, if I could number the pages so

if there's a reference to a specific page, we'll have

one.

THE COURT: Go ahead.

BY MR. GREER:

Q. All right. I've numbered the Exhibit 77, the various

pages, one through eight, and I want you to look

through those and I want to ask you a couple questions

after you've seen them.

A. (Complying.)

Q. Okay. Do you recognize what's depicted in those

pages?

A. Yes, sir, I do.

Q. What do you recognize in general?

A. They are pictures of Nolan Chouap, Azariah Ross, and
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Azias Ross.

Q. Are you able to distinguish between the three

individuals in those photographs?

A. Yes, sir, I am.

Q. So which pages contain photographs of Nolan Chouap by

number?

A. Page 2, 3, and 4.

Q. And which contain photographs of Azariah Ross?

MS. MARTIN: And I'm going to object, Your

Honor. I don't know why we're identifying photos of

someone that's not in this trial.

THE COURT: Overruled.

THE WITNESS: Five and six.

BY MR. GREER:

Q. And then finally, Azias Ross?

A. Yes, sir.

Q. Which numbers?

A. Seven and eight.

Q. All right. So I want to move on then. First of all,

let me finish this. Do those photographs accurately

represent the individuals that were just mentioned

that you talked about as they appeared that day?

A. Yes, sir, they do.

MR. GREER: Your Honor, the State would offer

Plaintiff's 77.
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MR. THORNTON: No objection, Your Honor.

MS. MARTIN: I've noted my objection, Your

Honor.

MR. STEINMETZ: No objection, Your Honor.

THE COURT: Seventy-seven is admitted.

(Exhibit 77 admitted.)

MR. GREER: Your Honor, actually, I'd move to

publish just a couple of the photographs within the

exhibit.

THE COURT: You may publish all or part of

the exhibit.

BY MR. GREER:

Q. So I'm showing Page 2 to the jury at this time.

MR. STEINMETZ: Can we clarify what he's

publishing at one time. Page --

MR. GREER: Page 2, I said.

MR. STEINMETZ: I'm sorry. I didn't hear.

BY MR. GREER:

Q. And you'd indicated that Page 7 was Azias Ross,

correct?

A. Yes, sir.

Q. By the way, Page 2 was Nolan Chouap?

A. Yes, sir.

Q. So I'm showing the jury Page 7. Did you, in fact,
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conduct an interview with Nolan Chouap on the 27th --

A. Yes, sir.

Q. -- of August, 2012? Was it in the same room or a

different room that you interviewed Ms. Oeung?

A. The same room.

Q. Were the same parties present, meaning you and

Detective Griffith and the subject?

A. Yes, sir.

Q. Did you begin the interview with Mr. Chouap by

Mirandizing him?

A. Yes, sir.

Q. Did he indicate to you he understood his rights and

did he waive them and agree to talk?

A. Yes, sir, he did.

Q. Can you first describe his demeanor as he first

appeared when you came into that room?

A. When he first came into the room, he appeared relaxed.

Q. How did you begin? And again, let me ask you with the

exhibit that you have in front of you. Does that

exhibit also contain the details of the interview that

you and Detective Griffith conducted with Nolan

Chouap?

A. Yes, sir, it does.

Q. In this interview, did you ask questions, also, and

Detective Griffith again took notes?
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A. Yes, sir.

Q. Have you reviewed this portion of the report to

determine its accuracy in the past?

A. Yes, sir, I have.

Q. So I want to start with, then, how did you introduce

the issue to Mr. Chouap?

A. We advised Mr. Chouap that we were investigating a

series of home invasion robberies, and we explained to

him some of the evidence that we had collected during

the investigation.

Q. Did you specifically talk to him about identification

evidence?

A. Yes, sir, we did.

Q. And did he have a reaction when you talked to him

about that specific type of evidence?

A. Yes, sir, he did.

Q. Can you explain to the jury what happened?

A. He became extremely upset and just started making

comments, unsolicited.

Q. What do you mean by "extremely upset"? Physically,

what did you observe?

A. You could tell he just -- his face got flushed and he

just kind of started moving around. He just looked

really upset.

Q. Did he say anything at the same time that you observed
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those kinds of body issues?

A. Yes, sir, he did.

Q. What did he say?

A. If I may quote his statements.

Q. Yes, please.

A. "I might as well die," "There's no chance for me," "We

all have to die sometime," "You might as well take

your pistol and shoot me," "It's on me," and, "I won't

live long anyways, locked up like an animal, treated

like a slave."

Q. Did you continue after that to talk to him?

A. Yes, sir.

Q. Did you have any period of time where you calmed him

down or talked to him about calming down or anything

like that?

A. Eventually throughout the interview, he calmed down.

Q. Okay. But to understand, he makes these statements,

but you continue to press, so to speak. You continued

to talk, no break?

A. I don't recall if there was a break or not.

Q. Well, let me ask, then, what you do recall. Did you

go into the situation at all after that?

A. Regarding the investigation? Yes, sir.

Q. Correct. Okay. So what happened next?

A. I advised him that we believed that he was involved in
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the home invasion robbery that occurred the day prior.

Q. Did you talk to him specifically about at least an

issue as to why you believed that?

A. Yes, sir.

Q. What did you -- can you explain?

A. Yes, sir. Detective Griffith pointed out that he had

a scratch on the bridge of his nose as had been

described by the victims during the home invasion

robbery the day before.

Q. And how did he, meaning Mr. Chouap, react when it was

pointed out, this scratch?

A. He nodded in acknowledgment.

Q. What happened next?

A. I then advised Mr. Chouap that I believed that he was

the individual who had left -- allowed the victim, the

juvenile victim, to keep his laptop and his games.

Q. Did Mr. Chouap say anything in response to your -- and

let me understand. You conveyed your belief to him?

A. Yes, sir.

Q. How did he respond?

A. He asked why I had to bring up the child and stated,

"Yeah, that was me."

Q. What happened next?

A. I asked him if he had one or two knives.

Q. How did he respond?
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A. At first, he advised that he didn't have a knife and

then changed to saying that he only possessed one

knife.

MR. THORNTON: I'm going to object, Your

Honor. If we can be heard outside the presence of the

jury.

THE COURT: If the jury will step into the

jury room, please.

(The following proceedings were held

out of the presence of the jury.)

MR. THORNTON: My objection is that the

detective is changing the words that we all agreed to

from the statement. The statement wasn't that he

changed his story. It was that he corrected himself,

and so we'd ask that the detective please stay to the

script.

THE COURT: Any comment from anyone else?

MR. GREER: Well, I disagree. We didn't

change anything here, and specifically, it says,

"Detective Baker asked if he had one or two knives.

Chouap said, 'I didn't have a knife.' Then Chouap

corrected himself and said that he had only held one

knife." There's no change in there. The terminology

that the witness used was his own to say he changed
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his story. There is no violation of even the spirit

of what we talked about before because this is a clear

change. It's not like a more subjective opinion by

the witness that he began to change things.

MR. THORNTON: There's a different

connotation between changed and corrected yourself,

and so we agreed to that language, and I'd just ask

that he -- there was a couple of other times where he

says the other named individual when we had written

the other person, and I didn't object to that. But

when we start getting into these kinds of

connotations, I'd ask that he be held to what we

agreed to.

THE COURT: All right. Three observations.

One is that what we agreed to was not gospel, so it's

not an absolute requirement. But Mr. Thornton is

right, that we know that that is safe ground to be on.

So as much as possible, the detective needs to utilize

the script that we've had a chance to review.

I also agree that there is, perhaps, some

difference in connotation between "changed" and

"corrected." "Changed" sort of implies an intentional

misstatement at some point. "Corrected" might mean

that one arguably thinks they misspoke and now wants

to be more accurate. So it's a small difference.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
114

It's, again, kind of an example of why we ought to

stick as strictly to the agreed language as possible.

MR. GREER: The only thing I have to say

about it is I did, not today but last night, talked to

the detective, or yesterday afternoon, about trying to

not make this stagnant and stiff, so I think that's

probably what's going on. But I'd ask now, please, if

you understand what's going on, please, to the

witness, to -- you may not recognize the significance

or disagree, but that doesn't matter. Please just

follow the script.

THE WITNESS: Yes, sir.

MR. GREER: Okay.

THE COURT: Okay. And then Mr. Greer, are

you going to go through this one and stop, or what's

your pleasure? Do you want to stop now? What would

work best?

MR. GREER: Whatever the Court would like.

This one is -- I'm only on page -- first half of the

page that I'm going to, and it goes another couple

full pages, so there's more events than Ms. Oeung.

THE COURT: And I think you had indicated

that you were going to have less witnesses than we

have time anyway.

MR. GREER: Tomorrow, but today may solve
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that problem if we don't get to them today.

Just so the Court understands, if I can address

this real quick. Let me make sure I have the right

list. Okay. So the plan got changed a little bit by

Mr. Williams, and I -- based on some foundational

things that we talked about yesterday. And we need to

organize, give that to defense, make sure that, once

we're in front of the jury, we don't have a

significant break.

So what we were going to do tomorrow, in part, is

present phone records and how we know where they were

based or phone information. We want to take more time

with that, so we've stricken those foundational

witnesses and the ones offering the evidence. So

really, what we have today are some gold dealers, and

we have scheduled a couple of -- Mr. Vasey from the

jail and then the defendant's father, Garrison Ross.

Tomorrow, we have a fingerprints person that

shouldn't last long, and then, in essence, we have

people that served search warrants and collected

property, which won't take too long, and one civilian

witness, Terry Rogers, who we believe will testify she

accepted stolen property knowing it was stolen from

the individuals. That's what we have before the

break.
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So I'm guessing, based on the pace, that we may

not -- we may get through all these individuals today,

but if not, carry over some tomorrow.

THE COURT: All right. At any rate, I've

managed to use up whatever time we had left, so did

you have anything, Mr. Steinmetz?

MR. STEINMETZ: No, Your Honor. I'm just

more comfortable standing at the moment.

THE COURT: Okay. So we will go ahead and

break and resume at 1:30. Try and be back at 1:15,

please, and advise the jury of the same thing, if you

would, Heather.

MR. GREER: May I, Your Honor, have the

witness take, not the marked exhibit, but a different

one and be reviewing it?

THE COURT: Sure. All right. We'll be at

recess.

(A recess was taken until

the afternoon session.)
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FEBRUARY 11, 2014

AFTERNOON SESSION

* * * * * * *

(The following proceedings were held

in the presence of the jury.)

THE COURT: Okay. Mr. Greer, whenever you're

ready.

MR. GREER: Thank you, Your Honor.

BY MR. GREER:

Q. Detective Baker, I'm going to hand back to you

Plaintiff's Exhibit 73, and we were discussing your

interview with Nolan Chouap. Do you see Mr. Chouap in

the courtroom?

A. Yes, sir, I do.

Q. Would you identify him for the jury and for the

record?

A. He's the individual wearing glasses, purple shirt, and

a vest.

Q. For the record, the witness has identified Mr. Chouap.

We'd left off, and I believe you were indicating

that you were discussing an alleged robbery that

occurred the day before. You'd asked him a question

about whether he had one or two knives, and as I
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recall, he said he didn't and then he corrected

himself to say he had only had one. Is that accurate?

A. Yes, sir.

Q. Okay. So after that, did you ask him if he had used

that knife to threaten anyone?

A. Yes, sir, I did.

Q. What did he say?

A. He advised that he had not.

Q. Did you ask him why he had the knife at all?

A. Yes, sir, I did.

Q. What did he say?

A. He stated, "Just for my own protection."

Q. Is it fair to say that he gave few details regarding

that robbery, alleged robbery?

A. Yes, sir. Yes, sir.

Q. Did you ask him some particular questions? For

instance, how he gained entry?

A. Yes, sir.

Q. What did he say?

A. He had stated, "I got through the window, and that's

all I can tell you."

Q. Did you have information regarding allegations by the

household members in that case, whether they had

inflicted or attempted to inflict any type of injury

on the assailants?
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A. Yes, sir, we did.

Q. What type of information did you have in that regard?

A. One of the homeowners advised that she bit one of the

assailants on the hand and another one on the triceps.

Q. Did you do anything, then, during the course of your

time with Mr. Chouap on the 27th of August to

determine visually if you could see any injuries to

him in those areas?

A. Yes, sir, I did.

Q. Did you see any injuries to him in those areas that

were described as -- by the person as where she bit

the person or he bit the person?

A. No, sir, I did not.

Q. What happened next?

A. At that point, Mr. Chouap asked if he could smoke a

cigarette and that he would pinky promise to tell the

truth. We allowed him to have a cigarette.

Q. So when you got back to the interview room after he

smoked his cigarette, did you continue with the

interview?

A. Yes, sir, I did.

Q. Was he asked background questions regarding, for

instance, whose idea was it to go into this particular

home?

A. Yes, sir, he was.
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Q. What did he say?

A. He advised that it was his idea.

Q. Did you ask him how he chose the house?

A. Yes, sir.

Q. What did he say?

A. He advised he chose the house at random.

Q. And he'd indicated he went through a window earlier.

Did he say how he accessed -- well, excuse me. Strike

that.

Did he say anything in further detail as regarding

the window and how he got in?

A. Yes, sir, he did.

Q. What did he say?

A. He advised that he broke the window with a brick and

he had crawled inside.

Q. Did you ask him who was in the house with him, if

anyone?

A. Yes, sir, we did.

Q. What was his response?

A. He advised that Azzi was with him.

Q. Auzzi meaning -- is that the same as Azzi? You

pronounce it Auzzi?

A. Yes, Azzi.

Q. How is it spelled?

A. His actual name is Azariah.
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Q. How do spell Auzzi or Azzi?

A. I believe it's A-Z-Z-I.

Q. When you're referred to Azzi, that's Azariah Ross?

A. Yes, sir.

Q. Did you ask him what, if anything, he and Azariah took

while in the home?

A. Yes, sir, I did.

Q. What did he say?

A. He advised that he hadn't taken anything and that he

did not know what Azzi took.

Q. Did you ask him or did he provide information

regarding whether they were together while they were

in the home doing whatever they were doing?

A. Yes, sir.

Q. What did he say?

A. He said they were.

Q. Did he ever say they split up?

A. Yes, sir.

Q. After the incident, did you -- well, strike that.

Did he give you any further information regarding

whether they got property or what the intention was in

that regard?

A. Yes, sir.

Q. Can you explain?

A. He advised that he was supposed to get fifty/fifty.
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Q. Did he say that he, in fact, did get 50 percent?

A. No, sir. He advised that he did not because,

according to him, "Unfortunately, you guys caught us

at the Mall."

Q. And did you have information that, in fact, that's the

general area of where he had been arrested that

morning?

A. Yes, sir.

Q. The Mall?

A. Yes, sir.

Q. So, in fact, he's indicating to you that he actually

got nothing, not just not 50 percent but he didn't get

anything, he said, from that particular incident?

A. Yes, sir.

Q. Did you talk to him about other alleged robberies?

A. Yes, sir.

Q. How did you confront him with the issue?

A. I asked him how many houses he had gone into to take

stuff when someone was at home.

Q. What did he say?

A. He advised, at most, like three to four.

Q. Can you -- did you quote what he said in that regard?

A. Yes, sir, I did.

Q. What's the exact quote?

A. His exact quote was, "At the most, like three to four,
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bro."

Q. The term "bro," is that the first time he'd used that

term in this interview with you?

A. No, sir, I don't believe so.

Q. And considering his demeanor when you first started

talking to him and the things he expressed, this type

of terminology, I guess I'll use as an example, had he

calmed down and was a little more informal and back

and forth at this time?

MR. THORNTON: I'm going to object as to

leading, Your Honor.

THE COURT: Sustained.

BY MR. GREER:

Q. Had the demeanor changed?

A. Yes, sir, it had.

Q. Is this reflective of that?

A. Yes, sir, it is.

Q. Did you then go on to talk to him about other specific

instances?

A. Yes, sir, we did.

Q. And did you ask him if he could remember details about

those other incidents?

A. About that incident, yes, sir.

Q. What "that one"?

A. I believe we were still asking him questions about
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that particular incident.

Q. Oh, I see. And did he have any more details that he

was able to give you at that time?

A. No, sir, he did not.

Q. What happened next?

A. Then he suddenly stated, "I'm tired. Just scratch all

that."

Q. Just scratch all that?

A. Yes, sir.

Q. Okay. What else?

A. He stated that he had been lying to us about some of

what he had told us but that he now wanted to tell the

truth.

Q. What did he say next?

A. He advised that he had committed robberies with

Azariah Ross and another individual.

Q. Did he name the other individual or identify him?

A. Yes, sir, he did.

Q. What did he say?

A. At first he stated, "A black kid."

Q. Did that -- did he correct himself?

A. Yes, sir.

Q. What did he say?

A. That he switched it to say that it was "Black Kid,"

that that was the individual's nickname.
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Q. Did he further clarify?

A. Yes, sir. Then eventually he stated that he was lying

about Black Kid.

Q. Did -- that person didn't exist at all?

A. Not that I know of, no.

Q. That was what he was telling you?

A. Yes, sir.

Q. Did he give references, and let me just ask next, what

did he say next? I'll just make an open-ended

question.

A. During -- while we spoke to him, he continually made a

statement that some of them were failures.

Q. Failures?

A. Yes, sir.

Q. Did you ask him what he meant by that?

A. Yes, sir.

Q. What did he say?

A. His quote was that, "A fucking failure because they

came home."

Q. Did you ask for further explanation or did he provide

it?

A. He provided further.

Q. What did he say?

A. He advised that some of them were planned as

burglaries. However, they changed to robberies when
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the victims came home.

Q. Did you -- again, I'll ask you, did you ask him about

other specific instances, incidents?

A. Yes, sir, we did.

Q. What did he tell you?

A. He told us about other -- I'm not sure how to answer

that question.

Q. Well, did you -- was it -- can you tell me just

another specific incident that he referred to?

A. Yes, sir.

Q. Okay. So go ahead.

A. He referred to another incident that occurred

approximately six months prior.

Q. Prior to August 27th?

A. Yes, sir.

Q. And did he give you some details of that incident?

A. Yes, sir.

Q. What did he say?

A. He stated that it was a house that had an exterior

camera above the garage and a camera poking out of a

window.

Q. Surveillance-type cameras?

A. Yes, sir.

Q. Did he tell you how he got into that house?

A. Yes, sir, he did.
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Q. What did he say?

A. He advised that he had broken out a window with a

brick, or I'm sorry. He stated that a window was

broken with a brick.

Q. Okay. Did you ask him who broke the window?

A. Yes, sir.

Q. Or if he, in fact, was the one?

A. Yes, sir, I did.

Q. What did he say?

A. He stated, "I didn't do it."

Q. I did not do it?

A. "I didn't do it."

Q. Regarding breaking the window?

A. Yes, sir. Yes, sir.

Q. Did you ask him who did it?

A. Yes, sir.

Q. And did he give you the name of a person?

A. No, sir.

Q. Did you push him?

A. I asked the question several times.

Q. And ultimately, what happened?

A. I advised him that if he stated that he wasn't the one

that broke the window, I would have to assume that it

is Azariah Ross that broke the window. I then told

him that I was going to write in my notes that Azariah
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Ross broke the window, and if I was wrong, please

correct me.

Q. Did he correct you?

A. No, sir, he did not.

Q. Did you show him that's what you were going to do or

tell him that?

A. He watched as I wrote.

Q. What happened next?

A. He advised, during that incident, he took little shit.

Q. Little shit?

A. Yes, sir.

Q. Did you ask him what he meant by that?

A. Yes, sir.

Q. What did he say?

A. He then stated, "Stupid shit," and that he took

electronics.

Q. Did you ask him for further details about that

incident?

A. Yes, sir.

Q. What did he tell you?

A. He advised that when they're in the house, the victims

came home, entered the residence through the garage.

Q. And then what?

A. And that the victims were bound with duct tape.

Q. What else did he tell you?
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A. He advised that they had found the duct tape in the

residence.

Q. Did you ask who tied them up?

A. Yes, sir.

Q. What did he say?

A. He stated, "I didn't tie them up."

Q. And then did you take -- did you pursue that at all?

A. Yes, sir, I did.

Q. Can you explain?

A. Again, I advised him that if he stated he didn't tie

up the victims, I would have to assume that Azariah

Ross tied up the victims. He did not respond. I told

him that I would write down in my notes that Azariah

Ross tied up the victim and to correct me if I'm

wrong. I then wrote that Azariah Ross tied up the

victims in my notes, and he did not correct me.

Q. So -- and you indicated that these individuals were

tied up, he said, with duct tape?

A. Yes, sir.

Q. And I may have asked, I can't recall, but -- or you

may have said it. Did he say where that -- whether

they brought the tape or where it was -- came from?

A. He stated they found the tape in the victim's

residence.

Q. Now, this one is distinct from the other one that you
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were talking about where the knife issue was brought

up?

A. Yes, sir.

Q. Did you ask him if he or anyone else had a weapon of

any type in this incident?

A. He -- during that conversation, he advised that he did

not have a gun during that robbery.

Q. Did you ask him how he got there?

A. Yes, sir.

Q. What did he say?

A. He responded, "Two feet."

Q. "Two feet"?

A. "Two feet."

Q. Did he clarify?

A. Yes, sir.

Q. What did he say?

A. He advised that he had walked to and from the robbery.

Q. Now, were you familiar with the allegation of a

robbery that occurred where surveillance cameras were

inside of the house?

A. Yes, sir, I was.

Q. Did you confront him with questions surrounding that

particular incident?

A. Yes, sir, I did.

Q. How did you raise that issue with him?
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A. I asked him if he remembered a robbery where there had

been surveillance cameras inside the house on the

ceiling and that the cameras had been ripped down from

the ceiling.

Q. What did he say?

A. He advised that he wasn't involved in that one.

Q. Well, let me go back a second. So you brought up the

fact -- your understanding, I guess, that there was

that type of incident?

A. Yes, sir.

Q. And did he acknowledge understanding or knowledge

about the incident?

A. At that point, where I just got through, no.

Q. Can I ask you to read the first -- I'm on Page 7.

A. Yes, sir.

Q. The first two sentences.

A. Yes, sir. Where he mentioned --

Q. Correct. Is that you?

A. I believe that's Detective Griffith referring to me as

mentioning cameras.

Q. Understand. Okay. So then he says he was not

involved. He affirmatively is telling you he wasn't

involved?

A. Yes, sir.

Q. What happened next?
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A. I advised him he had been identified by the victim.

Q. And then what?

A. He stated, "I did it."

Q. "I did it"?

A. "I did it."

Q. Then did you ask him particular questions?

A. Yes, sir, I did.

Q. What did you ask him?

A. I asked him who had ripped down the cameras from the

ceiling.

Q. What did he say?

A. He stated, "I'm too short."

Q. Then what?

A. I, again, asked him who ripped down the cameras from

the ceiling, and he instructed me to write it down

like I did before.

Q. Now, he said, "Write it down like you did before." Is

this, in your mind, this note, correct-me-if-I'm-wrong

scenario?

A. Yes, sir.

Q. Did you do that?

A. No, sir.

Q. You did not write it down?

A. No, sir.

Q. Did you get further information regarding those
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cameras and who took them down?

A. Yes, sir.

Q. From Mr. Chouap?

A. Yes, sir.

Q. What did he say?

A. He later advised that he had pulled down one camera

and Azariah Ross pulled down the other camera.

Q. Did he actually use his name at this point?

A. Yes, sir.

Q. So did you have information that someone had allegedly

been hurt in the incident?

A. Yes, sir, I did.

Q. Did you ask him specific questions about how that

occurred?

A. Yes, sir, I did.

Q. Can you explain?

A. Yes, sir.

Q. What did you ask him?

A. I asked him if he had assaulted the victims in that

robbery.

Q. What did he say?

A. He denied that the victims had been assaulted.

Q. Then what happened?

A. I showed him several pictures of the victims and their

injuries.
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Q. Where did you get those pictures from?

A. From the victims themselves.

Q. And do you know when you got those pictures? Kind of

digressing, but if you don't recall how long after the

incident, that's fine, but do you recall how long

after?

A. I -- shortly after -- about two weeks after that

robbery in question.

Q. Okay. So this one, though, we're talking months

before you're talking to Mr. Chouap in this interview

room?

A. Yes, sir.

Q. And you happen to have those pictures with you to show

him?

A. Yes, sir, I did.

Q. How did he react once you showed those pictures to

him?

A. He advised that nobody had assaulted the victims.

Q. Even after you showed him the pictures?

A. Yes, sir.

Q. Did you go back to that topic throughout the

interview?

A. Yes, sir, I did.

Q. Did things change at any point?

A. Yes, sir.
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Q. Can you explain?

A. Later, Chouap had stated that nobody beat them.

Q. Nobody beat them?

A. Yes, sir.

Q. Okay. And what else?

A. And that the camera smacked them. He stated that when

he was pulling the camera down, he threw it against

the wall and it ricocheted and smacked them.

Q. And did he acknowledge that was how these individuals

had been injured?

A. Yes, sir.

Q. As a result of -- as I understand it, he's saying they

hit a wall and bounced off the wall unintentionally?

A. Yes, sir.

Q. That they struck the individuals. Did he talk about

whether he witnessed Azariah being involved in that

aspect of the incident?

A. Yes, sir, he did.

Q. What did he say?

A. After he advised that it was he that caused the

injuries, he stated that it was actually Azariah Ross

that had thrown the cameras and injured the victims.

Q. Did you also ask him about a different alleged robbery

occurring at 8208 South G Street?

A. Yes, sir.
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Q. And as a frame of reference, and actually, let me --

before I go onto that one, would you recognize the

photographs that you showed to Mr. Ross regarding

these alleged injuries?

A. Yes, sir.

MS. MARTIN: Can I just ask that when we're

referring to, quote, Mr. Ross, we make it clear which

Ross we're speaking about?

THE COURT: That's a fair request.

BY MR. GREER:

Q. I'm showing you, in Plaintiff's 62, six separate

prints, and could you look at those in a way so the

jury can't see them, first of all? And after you've

looked at them, I want to ask you just a couple

questions.

MR. STEINMETZ: Is that 62?

MR. GREER: I believe so. I'll check and

see. Sixty-two.

BY MR. GREER:

Q. Have you had a chance to look at those?

A. Yes, sir, I have.

Q. Are those the photographs you showed Mr. Chouap during

this interview?

A. Yes, sir.

Q. As a result of that, you've already discussed what
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occurred after showing it to him?

A. Yes, sir.

Q. Are those these same exact photos that you showed him?

A. Yes, sir.

MR. GREER: The State would offer Plaintiff's

Exhibit 62.

MR. THORNTON: Your Honor, I have an

objection to that. We can take it up the next time we

are outside the presence of the jury.

THE COURT: Can you wait?

MR. GREER: Yes.

THE COURT: Okay.

BY MR. GREER:

Q. Okay. Now, getting back to where I shifted gears, I

asked you if you moved on to a different incident

occurring on South G Street. Did you confront him

with that incident and ask him questions about whether

or not he was involved?

A. Yes, sir.

Q. Did he acknowledge yes or no being involved in that

incident?

A. Yes, sir.

Q. He did?

A. He acknowledged being involved in that.

Q. Okay. And was he able to provide you with some of the
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details of the incident?

A. Yes, sir.

Q. So I'd like to go over a few of the details: In that

case, did you talk to him about whether or not the

individuals in the home had been tied up?

A. Yes, sir.

Q. Did you ask him to explain anything regarding that

issue?

A. I advised him that, in that robbery, several guns had

been stolen and that the victims had been tied up but

only loosely.

Q. What did he say?

A. He stated, "Because I don't hurt people."

Q. He stated they were tied loosely because he doesn't

hurt people?

A. Yeah, his quote was, "Because I don't hurt people."

Q. Did he tell you -- did he tell you who was in the home

during that incident?

A. Yes, sir, he did.

Q. Did he describe them?

A. Yes, sir.

Q. What did he say?

A. He said an old lady and a small boy.

Q. Did you ask him about the actual -- you said you

confronted him and discussed the guns being stolen,
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bringing him around to that incident, correct?

A. Yes, sir.

Q. Did you ask him what happened to the guns after they

were taken?

A. Yes, sir, I did.

Q. What did he tell you?

A. He said that somebody made a call and that they were

all sold.

Q. Did you ask him if he received any financial or

otherwise benefit from that incident?

A. Yes, sir, I did.

Q. What did he say?

A. He stated that he got a split.

Q. What did he mean by that? Did he tell you?

A. That he received $300 from the sale of the guns.

Q. Did you ask who paid him that money?

A. Yes, sir, I did.

Q. What did he tell you?

A. Azzi.

Q. And again, you said Azzi before, but is this the same

person --

A. Yes, sir.

Q. -- as Azariah Ross?

A. Yes, sir.

Q. Did you ask him if he was paid before or after the
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weapons were taken?

A. Yes, sir.

Q. What did he say?

A. He advised after.

Q. And did he give you any other details in regard to the

guns?

A. Yes, sir.

Q. What did he say?

A. He had advised that they found two shotguns and three

pistols in a gun safe in the residence and that they

had used a shovel to pry open the gun safe.

Q. Did you ask him how he got to or from that particular

incident?

A. Yes, sir.

Q. What did he say?

A. He advised that, after the incident, he and Azariah

split up and that Azariah had been picked up by

someone else.

Q. Did he say which of the two of them were carrying the

guns away from the home?

A. Yes, sir, he did.

Q. What did he say?

A. He advised that Azariah was carrying the guns.

Q. Did he indicate, meaning Mr. Chouap, whether he --

whether he physically had taken any property and had
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it with him when they split up?

A. Yes, sir, they did.

Q. What did he say?

A. He stated that he had stolen a Wii. Stupid shit,

electronics.

Q. Did he indicate how he was carrying that, by what,

whether he had that stored in something?

A. He said he had it in a bag.

Q. A bag of some sort?

A. Yes, sir.

Q. Okay. Did you ask him about other robberies?

A. Yes, sir.

Q. And was he able to give you any information about

other robberies other than the ones you've discussed

thus far?

A. Yes, sir.

Q. Can you explain?

A. Yes, sir. And I had previously misspoke when I

mentioned one residence being six months prior. He

did not give a timeframe for that one, the one I'm

about to --

Q. Okay. So the one six months prior, we'll go back to,

then, because -- can you explain to the jury which of

the ones you discussed you want to correct?

A. Yes, sir. That was the one that had the exterior
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camera and the above the garage and the camera that

was out the window where the victims had been -- came

in through the house through the garage and bound with

duct tape.

Q. Okay. So that one, you don't have a time reference

for that one?

A. That is correct.

Q. At all?

A. No, sir.

Q. Now, moving on, then, I asked you if you'd asked him

about other ones that you and I, in front of the jury,

have not discussed thus far.

A. Yes, sir.

Q. Did he give you information on others?

A. Yes, sir, he did.

Q. What did he say?

A. He advised there was another one approximately six

months prior.

Q. This is, again, six months prior to August 27th?

A. Yes, sir.

Q. What did he say?

A. He had stated that they had driven to the robbery in

an older black Acura Legend.

Q. Did you ask him who went in in that one?

A. Yes, sir.
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Q. What did he tell you?

A. He advised that he and Azzi went.

Q. Again, Azzi being Azariah Ross?

A. Yes, sir.

Q. There's an understanding between the two of you at

this point that Azzi is Azariah Ross?

A. Yes, sir.

Q. Did he indicate whether people were inside, and if so,

can you describe what he said about them?

A. Yes, sir. He advised there was a male and female in

the residence. They were both approximately 35 years

of age, and they were mixed Asian and Caucasian

descent.

Q. Did he describe the residence?

A. Yes, sir.

Q. What did he say?

A. He stated it was a large, two-story house.

Q. Did he give color?

A. No, sir, he did not.

Q. Did you ask him?

A. Yes, sir.

Q. He just didn't know?

A. He did not know.

Q. Did you ask what he took or they took during this

incident?
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A. Yes, sir.

Q. What did he say?

A. He stated he took stupid shit.

Q. Did you ask if he received any benefit for his

participation in this incident?

A. Yes, sir.

Q. What did he say?

A. He advised that he received between $300 and $400 from

the sale of the stolen items.

Q. Did he indicate where the property was stolen -- or

excuse me -- was sold?

A. Yes, sir.

Q. What did he say?

A. He stated, "On the street."

Q. Did he say anything else in that line?

A. Yes, and he did not remember if any gold was stolen.

Q. Whether there was any gold stolen?

A. Yes, sir.

Q. Did you ask him about a different robbery other than

the ones in front of the jury we've discussed thus

far?

A. Yes, sir.

Q. Did he have information?

A. Yes, sir.

Q. What happened?
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A. He advised that he and Azariah Ross had also committed

a robbery at a yellow one-story residence that they

had picked at random.

Q. Did he indicate if people were home?

A. Yes, sir.

Q. Did he describe them?

A. Yes, sir, he did.

Q. What did he say?

A. He stated that there were three victims, all Asian,

two males, one about 35 years of age and the other

about 60 years of age, and that the female was in her

forties.

Q. And did he say how they got in?

A. Yes, sir, he did.

Q. What did he say?

A. Through an unlocked window.

Q. Did he say which window?

A. Yes, sir.

Q. Which one?

A. A living room window.

Q. What else did he tell you he remembered from this one?

A. He advised he remembered getting a bottle of water

from the house to drink because he was thirsty, and he

and Azariah split up and searched the residence.

Q. Did he say which part of the residence he searched?
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A. Yes, sir.

Q. What did he say?

A. He advised that he searched the garage and the

upstairs.

Q. Did you -- well, let me contrast, then -- I guess

initially he said it was a one-story yellow home?

A. Yes, sir.

Q. Yellow in color. And then later he says he searched

the upstairs?

A. Yes, sir.

Q. Did you confront him or ask him to clarify?

A. No, sir.

Q. Okay. Did you ask what, if anything, they took?

A. Yes, sir.

Q. What did he say?

A. He stated, "I think we came up with some money."

Q. Did you ask how much?

A. Yes, sir.

Q. What did he say?

A. He said probably like $800.

Q. Say whether he kept any of that?

A. He advised that he kept $400 of it.

Q. Did you ask him how they had gotten there, how they

left?

A. Yes, sir.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
147

Q. What did he say?

A. He advised that he believed Azariah Ross had called

somebody to come pick them up.

Q. Now, did you ever talk to him -- I know one incident

at least he talks about the walkie-talkie and the Jack

in the Box, the white female. Did he talk about other

incidents where a female may have been involved?

A. Yes, sir, he did.

Q. Can you explain how you brought that subject up and

what he may have said?

A. It got mentioned several times during the robbery

series, a female was in the car talking to Azariah

Ross via walkie-talkie. I asked Chouap who that

female was.

Q. What did he tell you?

A. He advised that it was Lisa.

Q. Lisa being?

A. Alicia Ngo.

Q. Did you ask him whether he carried a weapon in any of

these robberies?

A. Yes, sir.

Q. What did he respond?

A. He responded that he did not always carry a weapon,

but when he did, he carried a .38 snub nose revolver.

Q. The first part of what you said, he didn't always
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carry a weapon but when he did -- I'm sorry?

A. Yes, sir.

Q. Did you ask him if his weapon had a laser sight?

A. Yes, sir.

Q. Did he respond?

A. Yes, sir.

Q. How did he respond?

A. He responded, "I didn't have a semiautomatic, bro."

Q. Meaning he did not have a laser sight?

A. Yes, sir. Yes.

Q. He was denying that. Did you ask him if he would

provide a tape recorded statement? Did you ask him if

he'd provide a tape recorded statement?

A. Yes, sir.

Q. Would he?

A. No, sir, he would not.

Q. Now I want to go back to one area I think I omitted.

I asked you if he discussed or did you discuss with

him whether he, meaning Mr. Chouap, carried a weapon.

What about Azariah? Did you ask him if Azariah

carried a gun?

A. Yes, sir.

Q. In particular?

A. Yes, sir.

Q. What did he say?
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A. He advised that Azariah Ross carried a gun in all the

robberies, usually or always a semiautomatic pistol.

Q. Did you ask him about a laser sight in regard to

Azariah's weapon?

A. We asked him if the weapon that he carried had a laser

on it.

Q. Meaning Mr. Chouap's?

A. Yes, sir.

Q. So you did not ask him about Azariah's?

A. No, sir.

Q. All right. Then the last individual I want to talk

about is Azias Ross. First of all, do you see Azias

in the courtroom?

A. Yes, sir, I do.

Q. Would you describe what he's wearing and where he's

seated?

A. He's at the defense table and he's wearing the orange

shirt.

Q. For the record, the witness has identified Defendant

Azias Ross.

So you've already indicated that he was arrested

the same day, August 27th. Did you encounter him,

also, at police headquarters?

A. Yes, sir.

Q. Did you interview him or seek to interview him in the
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same manner as the other two?

A. Yes, sir.

Q. Was it just you and Detective Griffith and Mr. Ross,

Azias Ross in that interview?

A. Yes, sir.

Q. Did you Mirandize him before questioning?

A. Yes, sir.

Q. Did he indicate to you that he understood his rights

and was willing to talk?

A. Yes, sir.

Q. What was his general demeanor when you first

encountered him?

A. He was relaxed and came off a little cocky.

Q. Okay. Now, in the chronology of things, can you tell

me, of the three that we're discussing -- Soy Oeung,

Nolan Chouap and Azias -- which one did you interview

first?

A. Soy Oeung.

Q. And then who?

A. Nolan Chouap.

Q. And then Azias?

A. Yes, sir.

MS. MARTIN: Objection.

THE COURT: Basis?

MS. MARTIN: I don't think that's correct.
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THE COURT: Overruled.

BY MR. GREER:

Q. So I want to, again, discuss the things that he may

have talked to you about. Was it the same format as

before where you'd ask the question, Detective

Griffith would take notes?

A. Yes, sir.

Q. And are the -- is the substance of what was said

documented in Plaintiff's Exhibit 73 that you have in

front of you?

A. Yes, sir.

Q. Have you reviewed this portion of that report after

Detective Griffith wrote it, as I understand it, to

determine its accuracy?

A. Yes, sir.

Q. Now, I want to, then, go into some of the details of

the things that were discussed with Azias Ross. First

of all, how did you approach the subject?

A. I advised Azias Ross that we were investigating a

series of home invasion robberies, and I asked him how

many times he had been in the car outside during the

robberies.

Q. How did he answer?

A. He stated, "Honestly, it was only one time."

Q. Did you ask him to describe that one time he was
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talking about?

A. Yes, sir.

Q. What did he say?

A. He advised that it was a regular house in the area of

East 59th and S Street.

Q. Did he say how they got there?

A. Yes, sir.

Q. Or who -- pardon me -- how he got there, I guess.

What did he say?

A. Yes, sir. He stated that he took them there.

Q. Did he say -- well, in regard to getting there, did he

say whether that was prearranged or not?

A. I'm not sure if I understand the question.

MR. GREER: May I approach the witness, Your

Honor?

THE COURT: You may.

(Off-the-record discussion.)

BY MR. GREER:

Q. Okay. So he indicated that he drove some people to

this residence that he's referring to the one time he

was involved?

A. Yes, sir.

Q. And he gave you a description of the area and you said

59th and East S Street?
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A. Yes, sir.

Q. What happened next?

A. As he described the incident, it became clear that he

was speaking regarding a burglary of an unoccupied

residence.

Q. Okay. Did he give you a few more details of that

incident?

A. Yes, sir.

Q. But in your mind, he was talking about an unoccupied

residence and a burglary situation?

A. Yes, sir.

Q. Did he say whether anyone else was with him in the

vehicle?

A. Yes, sir.

Q. During that incident he's referring to?

A. Yes, sir.

Q. Who did he say was in the vehicle with him?

A. Alicia Ngo.

Q. Did he indicate how many others were involved in this

incident, and in fact, who had actually done the

burglary?

A. (No response.)

MR. GREER: May I approach, Your Honor?

THE COURT: Yes.

THE WITNESS: All right. Yes, sir.
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BY MR. GREER:

Q. Okay. So what did he say in that regard?

A. He said that two other individuals had done the

burglary.

Q. So he's telling you that he and Ms. Ngo are in the

vehicle. Two other people actually did the burglary?

A. Yes, sir.

Q. Okay. Then did you -- what happened next? Pardon me.

A. Then we -- then we advised him that we believed that

he was the driver for several home invasion robberies.

Q. Did you confront him on that point?

A. Yes, sir.

Q. And then what happened?

A. At first, he advised that he was not the driver.

Q. Okay. And then what?

A. Then he eventually admitted that he had driven for two

of the home invasion robberies.

Q. Now, were you specifically -- considering the burglary

issue that was raised before, did you specifically

indicate to Mr. Ross, Azias Ross, what you were

talking about, not unoccupied but occupied issues,

residences?

A. We said home invasion robberies.

Q. That's the terminology you used?

A. Yes, sir.
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Q. And he said now that he had been involved in two of

those, a driver in two of those?

A. Yes, sir.

Q. Did you ask him to describe those?

A. Yes, sir, we did.

Q. Okay. So starting with, I guess, if they're

separated, what you'd consider the first one that he

talked about. What did he say?

A. He was advised the first one was in a residence

located the west side of McKinley just south of 84th

Street.

Q. Based on his description, did it match any that you

were investigating?

A. Yes, sir, it did.

Q. And what incident number?

A. That would have been incident number 12-025-1062.

Q. And from incident numbers and what we know of them,

that's the 25th day of January?

A. Yes, sir.

Q. What did he say regarding that incident?

A. He stated that he had driven Azariah Ross and the

other individual to a location and waited in the car

while they did the robbery.

Q. Did he use the specific term "robbery"?

A. Yes, sir.
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Q. What did he say next?

A. He stated that, after they called him, he drove up and

picked them up and drove them away from the robbery.

Q. Did he say whether or not he saw any property that

Azariah or the other person might have gotten from

that house?

A. Yes, sir, he did.

Q. What did he say?

A. He said gold and approximately two to three thousand

dollars worth of cash.

Q. Did you ask him what happened to the gold?

A. Yes, sir, we did.

Q. What did he say?

A. He advised that the -- he said, "We sold it."

Q. "We sold it"?

A. Yes, sir.

Q. What happened next?

A. He continued to state -- make statements such as, "I

sold gold sometimes," "Any time they get jewelry, I

never keep it," and, "I took them to sell it."

Q. So he was now referring to multiple incidents?

A. Yes, sir.

Q. And he was saying that he would, also -- he would

participate at least to the extent of selling gold?

A. Yes, sir.
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Q. Did you ask him who took him to sell the gold?

A. We asked him who he took to sell the gold.

Q. Who he took. Pardon me. What did he say?

A. He stated, "Azzi and Lisa."

Q. And Azzi again. Now we are talking about a different

person that's using that term, but Azariah Ross and

Lisa being Alicia Ngo?

A. Yes, sir.

Q. Did he say whether he got any benefit from taking them

to sell the gold?

A. Yes, sir, he did.

Q. What did he say?

A. He said he would get between $200 and $300 when he

drove them and helped them sell gold.

Q. Did he ever say whether he got any money, pure money

from -- that was stolen, cash that was stolen?

A. Yes, sir.

Q. What did he say?

A. He stated that, "They gave me some of the money when

they came up on," stating that he would get maybe

$400.

Q. And "came up on." Again, is that terminology for a

robbery?

A. Yes, sir.

MS. MARTIN: Objection. Foundation.
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THE COURT: Overruled.

BY MR. GREER:

Q. Did you ask him where he sold the gold?

A. Yes, sir.

Q. What did he say?

A. He stated he had sold the gold at several places, and

he specifically stated that the watch place at the

South Hill Mall and the place behind the B & I.

Q. When you say the watch place, you mean like a watch

place, the watch place?

A. Yes, sir. It's a kiosk in the South Hill Mall that --

Q. So you know the particular spot?

A. Yes, sir.

Q. And again, I'm asking, so it's a kiosk, but it's

primarily watches? Is that what watch place means,

associated with --

A. I'm not sure how to answer that. Are you asking what

I know of it?

Q. No, I'm not asking -- I guess I'll strike the

question. I just -- you could watch someplace.

There's different --

A. He meant the wrist watch place.

Q. Correct. That's what I'm talking about.

A. All right.

Q. But in any event, he said a place called the watch
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place and a place behind the B & I?

A. Yes, sir.

Q. Watch place at the South Hill Mall?

A. Yes, sir.

Q. Did he talk further about that issue, especially in

regard to Azariah and Alicia and their involvement?

A. Yes, sir.

Q. What did he say?

A. He stated that sometimes Azariah Ross and Alicia Ngo

would come up with gold they got from houses and he

would sell it for them.

Q. Did he say what he did during the robberies that he

told you he was involved with?

A. Yes, sir.

Q. What did he say his part or role was?

A. He stated that, "I would sit in the car."

Q. Did you ask him whether or not he knew weapons were

involved?

A. We didn't ask him if he knew weapons were involved,

but he did state that there were weapons involved.

Q. What type?

A. Said hand -- guns.

MS. MARTIN: I'm going to object. I think

that mischaracterizes the quote.

THE COURT: I'm going to sustain.
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BY MR. GREER:

Q. Can you -- let's start over in that. Could you

please, realizing that -- and let me ask again.

You're going off your report in order get the details

now, over a year later?

A. Yes, sir.

Q. I want you to read to yourself the line that contains

the subject matter that we just asked and discussed.

Just read to yourself.

A. Yes, sir.

Q. Okay. Can you explain -- again, my question is, did

he tell you what he did during the two robberies that

he says that he participated in?

A. Yes, sir.

Q. Go ahead.

A. He stated that he sat in the car during two robberies

that I know of where they had guns.

Q. Two of the robberies that I know of where they had

guns.

A. Yes, sir.

Q. Did you ask him about the particular robbery where

apparently guns were found and taken?

A. Yes, sir.

Q. Did he indicate whether he had knowledge of that one?

A. Yes, sir.
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Q. What did he say?

A. He stated that he had remembered that one.

Q. Did he tell you the location of that particular one?

A. Yes, sir, he did.

Q. What did he say?

A. He stated that it was one block north of 84th Street,

one block east of Park, and that the residence was on

the west side of the street, two houses down from the

intersection.

Q. And did that match a particular incident that you were

investigating of these several?

A. Yes, sir, it did.

Q. Which incident number?

A. That would be 12-118-1156.

Q. Do you know the date of that incident?

A. I do not.

Q. Okay. Did he say -- well, this particular address, do

you have that?

A. I do.

Q. What is the address?

A. 8208 South G Street.

Q. Now, did you ask him more particulars about that

incident?

A. Yes, sir.

Q. What did he tell you?
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A. He advised us that he had driven Azariah Ross and

another person to that location.

Q. And then what?

A. When they got to the location, Alicia Ngo had knocked

on the door to see if anybody was home.

Q. Did he say Alicia was with them, then, when they got

there?

A. Yes, sir.

Q. Did you ask him if he knew from the beginning what was

happening?

A. Yes, sir.

Q. What did he tell you?

A. He stated that, yes, he was.

Q. Yes he was what?

A. Aware of what they were going to do at the residence.

Q. So describe what else he told you.

A. He stated that Alicia Ngo went up and knocked on the

door. Nobody answered the door, so they believed that

nobody was home.

Q. And then what?

A. He stated that he had then dropped off Azariah Ross

and the other individual, and -- while he and Alicia

Ngo waited in the car.

Q. Okay. Did he say whether or not their belief that no

one was home changed?
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A. Later on, yes, sir.

Q. Can you explain?

A. I'm a little confused on that one.

Q. What did he discover?

A. He later stated that he discovered -- well, that

Azariah Ross and the other person had told them that

they confronted somebody in the residence.

Q. And did he indicate to you that Azariah and the other

person would share the details of what happened in

regard to this particular one?

A. Yes, sir.

Q. And others as well?

A. Yes, sir.

Q. Did he say where he parked and why?

A. Yes, sir. He parked -- he advised that he parked

nearby to the front of the house.

Q. And this is after he dropped them off?

A. Yes, sir.

Q. And then what happened?

A. He advised that Ngo was speaking to Azariah Ross and

the other individual via walkie-talkie.

Q. Did you ask them why they used walkie-talkies?

A. Yes, sir.

Q. What did he say?

A. He advised if anybody went to the house, he could
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contact the people inside much quicker on a

walkie-talkie than a cell phone.

Q. Did he give you any other explanation?

A. Yes, sir.

Q. What else?

A. He also advised if there was a shooting inside the

residence, Azariah Ross and the other individual could

call him quicker on a walkie-talkie than a cell phone.

Q. Did he ever say that he also spoke on the

walkie-talkie during these events?

A. Yes, sir.

Q. What did he say?

A. He stated that he had talked to them on the

walkie-talkie, also.

Q. And did you ask him -- well, what happened after that?

What did he tell you?

A. He stated that, after the robbery, that they had

called him on the walkie-talkies and asked him to come

get them.

Q. And then what?

A. He advised that he had driven to the area and then

picked them up around the corner.

Q. What did he say after that?

A. He advised that he had driven them to his residence.

Q. Well, actually, before that, did he describe, for
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instance, whether they were carrying anything?

A. Yes, sir, he did.

Q. What did he say they were carrying?

A. He stated that they were carrying pillowcase and a gun

case that contained two shotguns.

Q. What did he say happened next?

A. Then he stated that he had driven them to his

residence.

Q. And did he give you his address?

A. Yes, sir.

Q. What address?

A. 8632 South Asotin.

Q. What did he say happened there, if anything?

A. He stated that he had taken the stolen property into

the house and that they went through it together.

Q. Then what?

A. He advised that he had taken a picture of the weapons

to give to another person to assist in the sale of the

weapons.

Q. Did he say what he used to take that picture?

A. Yes, sir.

Q. What did he say?

A. He stated he used his cell phone.

Q. And what did he do with it in particular?

A. That he had e-mailed the picture to another
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individual.

Q. Now, by this point, had you looked through his cell

phone?

A. Yes, sir.

Q. Had you found the picture that potentially he was

referring to?

A. Yes, sir.

Q. Did you do anything at that time during the interview

with that picture?

A. Yes, sir.

Q. What did you do?

A. Detective Griffith showed him the picture that was

taken from his phone and asked him if that was the

picture he was referring to.

MS. MARTIN: Objection to foundation, that it

was taken from his phone.

MR. GREER: I'll ask another question.

THE COURT: All right. Go ahead.

BY MR. GREER:

Q. Did he acknowledge that was the picture?

A. Yes, sir, he did.

Q. And the specific one that you showed him is the one he

acknowledged and said he used to e-mail and -- for

purposes of selling the weapons?

A. Yes, sir.
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Q. Would you recognize that photo if you saw it today?

A. Yes, sir, I would.

Q. All right. I'll come back to that in just one minute

and I'll continue asking you questions. Did you ask

him, in total, how much did he receive as a benefit

for anything that he did involving either his

inclusion in the incidents that he described or

selling gold, that kind of thing?

A. Yes, sir.

Q. What did he tell you?

A. He advised that he received anywhere between $5,000

and $10,000.

Q. For what specifically? For -- the reason.

A. For selling gold on behalf of the other individuals.

Q. Okay. I want to show you the photograph. Okay. I'm

showing you now what's been marked as Plaintiff's

Exhibit 8, and there's, for the record, a single

document, page -- one-page document in there. Do you

recognize that?

A. Yes, sir, I do.

Q. How do you recognize that?

A. It's that -- a copy of a picture that was located on

his -- Azias's cell phone.

Q. Is this the photo that you showed him, copy of the

photo that you showed him?
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A. Yes.

Q. And he, as I said before, acknowledged, et cetera?

A. Yes, sir.

Q. Is that in the same appearance as when you showed it

to him?

A. Yes, sir.

Q. And when it was located on his phone?

A. Yes, sir.

MR. GREER: The State would offer Plaintiff's

Exhibit 8, I believe it is.

MR. THORNTON: I have no objection.

MR. GREER: Pardon me?

MS. MARTIN: Well, we object based on I don't

know that foundation has been laid as to -- we don't

object to the picture, per se, but as to any

commentary on where it came from. If he showed him a

photo, okay. That's not the photo, correct? That's

not the actual photo.

THE COURT: I need to know if you're

objecting to the admission of the exhibit.

MS. MARTIN: Yes. I'm objecting to the

admission of the exhibit because the detective

testified it's not what he allegedly showed Azias

Ross.

THE COURT: Okay. Mr. Steinmetz?
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MR. STEINMETZ: No objection.

THE COURT: Eight is admitted.

(Exhibit 8 admitted.)

MR. GREER: That's all I have.

MR. THORNTON: May we have a quick side bar,

Your Honor?

THE COURT: Yes.

(A side bar was held which was not reported.)

THE COURT: Okay. The results of that

conference is we're going to take our afternoon break,

so we will be at recess.

(Court at recess.)

(The following proceedings were held

out of the presence of the jury.)

MR. GREER: Your Honor, I was hoping we could

address Plaintiff's 62 real quick.

THE COURT: All right.

MR. GREER: And I'd ask that Ms. Wynne pass

it to the Court to look at because I'm sure that's the

primary issue is what it looks like.

THE COURT: Okay. Objections?
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THE COURT: We were just confirming that we

were going to break to accommodate his --

MS. MARTIN: I just wanted to make sure --

THE COURT: Okay. Anybody else need anything?

If not, let's bring the jury in.

(The following proceedings were held

in the presence of the jury:)

THE COURT: Be seated, please. Good morning,

ladies and gentlemen.

THE JURY: Good morning.

THE COURT: Did you get blown away last night?

Before we start, I am going to read you a jury

instruction. Now, you know that when we get done with all

the evidence that I am going to instruct you on the law,

and you will have more instructions than you know what to

do with before this case is over, don't worry about that,

but there's one thing I want to instruct you on now.

This instruction will be included among the

others I give you at the end, but I want to be sure that

you also have it now since we just heard the testimony

yesterday. So I am instructing you as follows: You will

recall that the State called Detective Robert Baker as a

witness yesterday. In part, he testified regarding

statements made by Soy Oeung, Nolan Chouap, and Azias

Ross. You have previously been instructed that you will
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be separately deciding each count charged against each

defendant as if this is three trials in one.

In this regard, as to each statement of each

defendant testified to by Detective Baker, you may

consider a statement made out of court by one defendant as

evidence against that defendant only and not as evidence

against another defendant.

In other words, the evidence of Soy Oeung's

statement to Detective Baker may only be considered as

evidence against Soy Oeung, and not as evidence against

another defendant.

Similarly, the evidence of Azias Ross's

statement to Detective Baker may only be considered as

evidence against Azias Ross and not as evidence against

another defendant. And the evidence against Nolan Chouap,

Nolan Chouap's statement to Detective Baker may only be

considered as evidence against Nolan Chouap and not as

evidence against another defendant.

So with that instruction, we are ready to

proceed, and the State has a witness ready I believe.

MR. WILLIAMS: Thank you, Your Honor. State

calls Nicholas Jensen.

THE COURT: If you'd step up here, please, and

raise your right hand.

///
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THE COURT: Ms. Martin.

MS. MARTIN: No questions.

THE COURT: Mr. Steinmetz, I'm sorry,

Mr. Greer, do you want to reopen?

MR. GREER: Yes, sir, I'm sorry.

BY MR. GREER:

Q. I want to ask you about some phone numbers, and just let

me ask in general, do you know cellphone numbers of

Taidaiz or A.Z. or Azzy?

A. No.

MR. GREER: That's all.

THE COURT: Ms. Martin, I will give you

another chance.

MS. MARTIN: Still no questions.

THE COURT: Mr. Steinmetz.

MR. STEINMETZ: No, no questions.

THE COURT: All right. Thank you. You can

step down.

THE WITNESS: Thank you.

MR. WILLIAMS: State will call William Muse.

WILLIAM MUSE, having been called as a witness,

being first duly sworn according

to law, was examined and

testified as follows:

THE COURT: Thank you. Be seated, please.
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THE WITNESS: Thank you.

DIRECT EXAMINATION

BY MR. WILLIAMS:

Q. Sir, could you give us your full name?

A. My name is William M. Muse, III. Muse is spelled M-U-S-E.

Q. And Mr. Muse, where are you currently employed?

A. Currently I'm a police detective with the City of Tacoma

Police Department.

Q. How long have you been employed as an officer with the

City of Tacoma Police Department?

A. I have been with the City of Tacoma 19 years now.

Q. And you said you're a detective?

A. Yes, I am.

Q. And what I want to do is just kind of jump you to a

specific timeframe. Were you involved in the execution of

a search warrant back in August of 2012 at a residence for

8632 South Asotin Street?

A. Yes, I was.

Q. And do you know the specific day where you were involved

in that search warrant?

A. I'm sorry, again, please?

Q. Do you know the specific day where you were involved in

that search warrant?

A. It was in the latter half of the month, I know that.

Q. Did you write a report detailing your involvement in that
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search warrant?

A. Yes, I did.

Q. Would reviewing that report refresh your memory as to the

date that you assisted?

A. Yes, it would.

THE JUDICIAL ASSISTANT: Exhibits 103 and 104

are marked.

BY MR. WILLIAMS:

Q. Sir, I'm going to show you what has been marked as Exhibit

104. Is this a copy of your report for this case?

A. Yes, it is.

Q. If you could review that report to refresh your memory as

to the specific day where you assisted. What was the

date?

A. August 29th.

Q. Of 2012?

A. Yes.

Q. And did you conduct a search of that residence by yourself

or with other officers?

A. I did that search with other officers.

Q. And do you know approximately how many officers were

involved in the search warrant of that home?

A. Off the top of my head, I would say five or six others.

If I could, I could refer to my report, maybe --

Q. A rough ballpark is fine.
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A. Okay.

Q. Five or six is a rough ballpark?

A. Yes.

Q. Did you have any special assignment or responsibilities as

related to that search warrant?

A. Yes, I did. I was assigned to do the tactical survey of

the residence. At that time, I had been serving on the

Tacoma Police Department SWAT Team. I led everyone up to

the residence. I performed what we refer to as a knock

and announce requirement. It requires us, when we want to

serve a search warrant to knock on the house, ring the

doorbell, try to get the attention of the people inside

the home and get them to answer the door.

At the same time, we announce our office and

our purpose for being there. So it's knock, police,

search warrant, and what we want the person to do, which

is open the door or come to the door if it's a screen

door.

And after waiting a reasonable period of time,

if no one answers the door, we will force the door open or

force our way into the residence. However, the door,

front door, was opened. We informed the person who

answered the door of our purpose, which is that we had a

search warrant for the residence, and we did a search of

the residence that took place in two parts. The first
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part is to enter into the residence and make sure there

aren't any hazards or any people there who are possibly

there to hurt us, and then the other half is to, once the

place is secure, or we're reasonably sure that there

aren't any other threats in the home, then we execute the

actual search warrant itself.

Q. Okay. So, that first part, is that what might commonly be

referred to as clearing the house?

A. Yes.

Q. Assuring there is nobody in the house or assure nobody

might be hiding that might harm officers?

A. That's correct.

Q. In this case was the house clear?

A. Yes, it was.

Q. Now, what I want to do is take you to the second component

you were talking about, which is actually searching the

home pursuant to the warrant. Did you assist in that part

of the search?

A. Yes, I did.

Q. And did you have any specific responsibility related to

actually searching the home for items of evidentiary

value?

A. Yes, I did.

Q. What was your responsibility?

A. Once the residence was secure, our supervisor would assign
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us certain areas of the room, or of the home. I went

downstairs and entered into a bedroom that I believe was

on the northwest corner of the residence, and I searched

that room.

Q. And in addition to that room, did you search anywhere

else?

A. After those initial assignments are assigned, we'll check

with the supervisor and say, okay, what hasn't been hit,

what hasn't been searched yet. And I had -- was given the

assignment of searching an upstairs living room area,

china hutch and couch area.

Q. And in searching -- so a bedroom downstairs, and then

components of a family room upstairs; is that right?

A. Yes.

Q. And in the search of those two areas, did you find items

of evidentiary value?

A. Yes, I did.

Q. Now, we'll go through those items that you collected, but

were photographs taken of the items that you collected?

A. Yes, there were.

Q. As well as the areas that you searched?

A. Yes.

Q. Sir, I'm going to show you what has been marked as Exhibit

103. It's a 23-page document, and what I want you to do

is review pages 1 through 18, please.
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A. Thank you.

THE COURT: I'm going to do this: We are at

noon. I'm going to call a recess until 1:30. Maybe if

the witness can remain and go through the photographs,

we'll be ready to go right at 1:30.

MR. WILLIAMS: Are you able to return at 1:30?

THE WITNESS: Yes.

MR. WILLIAMS: Yes, sir.

THE COURT: So, folks, we will be at recess

until 1:30. If I can have you back at 1:15, and we'll try

and start at 1:30.

MR. STEINMETZ: Your Honor, we have a brief

issue.

THE COURT: Okay, jury can go ahead, and we'll

stay in session.

(The following proceedings were held

outside the presence of the jury:)

THE COURT: Okay.

MR. STEINMETZ: During our discussions about

some of the testimony of things that were found, I had to

concede the relevance of the bandanas and the gloves, and

my recollection was that everybody testified the gloves

were blue. My recollection is also that the bandanas I

believe were blue, and in these pictures, the gloves are

black and there's a blue bandana and a red bandana. So,
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I'm not sure of the relevance of these particular pieces

of evidence at this point. Perhaps we should take a

moment to look at this and refresh our recollections over

the lunch hour, but I wanted to raise it now, just so that

we weren't trying to scramble when we came back.

THE COURT: Would the State prefer having the

lunch hour to look over their notes?

MR. WILLIAMS: Certainly, but my memory is

different than Mr. Steinmetz'. Witnesses gave different

accounts of the masks they were wearing and different

accounts of the colors of the gloves, and some witnesses

couldn't remember at all what color the gloves were.

MR. STEINMETZ: I agree with that.

MS. MARTIN: I don't recall any testimony

about black gloves.

MR. WILLIAMS: I'm not confident of that, but

I mean, we are talking about a fairly innocuous item of

clothing by the way, so I'm not sure what the prejudice,

even if one assumes there hasn't been colors linked, we

are not talking about incriminating evidence on its face.

They're just gloves.

MS. MARTIN: Well, then, it's not probative.

MR. STEINMETZ: If that's the case, it's not

relevant or probative.

THE COURT: My recollection was there was some
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testimony with regard to the color of the gloves, but

there was quite a bit of testimony about not being able to

remember the color of the gloves, and I think the gloves

would be relevant even if the description was just gloves

of -- without a color associated with it. But, if you

want to look over your notes, that's fine.

MR. STEINMETZ: All right. Your Honor, you'll

find lots of gloves at my house in many different colors

and styles.

THE COURT: I recognize it goes to the weight

of the evidence.

MR. STEINMETZ: I wanted to bring it up now

just so we had an opportunity to look at it.

MR. WILLIAMS: I would just say that,

certainly, if no gloves and no bandanas were found, the

defense would make hay out of that in terms of them not

having any of the articles of clothing that were used by

the alleged robbers, so the fact that they do have items

of clothing, whether or not innocuous, is probative.

THE COURT: Okay. Do you need to stay on the

record, Mr. Greer or Mr. Williams?

MR. GREER: No, we can do it after lunch. I

don't want to waste any more of the jury's time.

THE COURT: Okay.

MR. GREER: But, I will point out for the
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Court, since you haven't seen these, there's -- I'm

showing the Court page 19. And as I recall, this hasn't

been admitted. This is --

MR. WILLIAMS: No.

MR. GREER: Okay. You can see dark gloves,

black perhaps, and a blue bandana. There's a close-up

photograph of that. It going to be found in a relevant

area of the home, and then there's one photograph of a red

bandana. I recall very specifically witnesses describing,

especially in Mr. Vu and his wife's residence, that they

opened a drawer and saw a red bandana, made some

statement, we don't like that, we had that excluded. Blue

bandanas were described, clothing was described. A yellow

flowered design was described. So I think, if anything,

the only photograph is the red one, and I'm not sure we

care about that, do we?

MR. WILLIAMS: We'll talk about it.

MR. GREER: Okay. You think that's what we

will find, dark gloves is what the State recalls.

THE COURT: All right. Let's reconvene at

1:30, please.

(Noon recess taken.)
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FEBRUARY 25, 2014

AFTERNOON SESSION

* * * * * *

(The following proceedings were held

outside the presence of the jury:)

THE COURT: Anything to take up?

MR. GREER: Your Honor, it's Mr. Williams'

witness, but I will tell you that red scarf, we looked in

our notes, and the bandana Ms. Kuch described a red and

yellow pattern, is what we recall of her testimony. It's

not red and yellow, necessarily, but who knows what, you

know, the actual color was considering the circumstances.

There was red mentioned.

MR. STEINMETZ: My understanding at least is

that's the one also described as a yellow flowered

pattern, which I mean, this is a pretty standard red

bandana, and it does have some significance to it. So I

would ask at least that that part be excluded.

THE COURT: What's the State's position, if

any?

MR. GREER: My recollection of the red --

excuse me, the yellow flowered was when she described to

the officer the color. We do intend on calling the

detective that took full descriptions later, and so I

believe that testimony will come in, but it doesn't negate
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the fact that she said red as part of her description of

the face covering in front of the jury as her testimony.

MS. MARTIN: And Your Honor, after

consultation with Mr. Steinmetz, I don't think that I

objected to it at all, but if I did, I'm going to withdraw

that objection to the red bandana.

THE COURT: All right.

MS. MARTIN: Only because I think specifically

with the Fernandezes, that unfortunate statement that went

before the jury of the we don't wear red, we wear blue,

whatever, I'm kind of okay with the red bandana.

MR. GREER: It didn't come in before the jury.

That statement is not before the jury.

MS. MARTIN: Yes, it is.

MR. GREER: No, we had a discussion about

that.

MS. MARTIN: No, he said it, and we did a

limiting instruction.

MR. GREER: My recollection was we had a

pretrial issue, pre-witness issue, raised the issue, and

determined that that statement is to be kept out, and I do

not recall him saying --

MS. MARTIN: He did.

THE COURT: My recollection is similar to

Ms. Martin's, but I'm not --
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MS. MARTIN: We had to craft a limiting

instruction, and you and Mr. Thornton were up there

writing frantically, and -- Mr. Fernandez just blurted it

out.

MR. WILLIAMS: But it was struck from the

record. The jurors were told to disregard.

MS. MARTIN: But the jury heard it.

MR. WILLIAMS: Well, okay, but...

MS. MARTIN: That's what I'm saying. I don't

think -- I don't have a real problem with the red bandana

being in there just because it may help negate the whole

comment by Mr. Fernandez, see what I'm saying? I

understand they are supposed to disregard it.

MR. GREER: If I'm mistaken, I'm mistaken, and

if Ms. Martin is withdrawing her objection, but I don't

think it's proper to refer to it.

MS. MARTIN: I'm not going to, but it's there.

MR. GREER: It's excluded. The statement is

excluded.

MS. MARTIN: Well, but the jury heard the

statement.

MR. GREER: Well, but...

MR. WILLIAMS: I'm sorry. The subtext of what

Ms. Martin is saying is, and maybe I'm wrong here, but she

intends to say to the jury, well, the people who committed
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the May 10th one don't wear red bandanas, and here's a red

bandana, so it's my guy.

THE COURT: I don't think she is commenting

that she's intending to say anything. I think she's

saying if there is some psychological overlay from what

was left after the Court gave the limiting instruction,

this may help eliminate it.

MS. MARTIN: Exactly. That -- yes, much more

well said than I said it, Your Honor, but that is true.

THE COURT: So, where are we with regard to

the --

MR. WILLIAMS: So Mr. Steinmetz is objecting

to its admission.

MR. STEINMETZ: Yes.

MR. WILLIAMS: I guess I would say this,

Judge. Bora Kuch gave a statement to the responding

officer in which she described the suspect as wearing a

red and yellow bandana. There was no reference in her

statement to the officer about flower pattern. I think

that's something that was in the discovery, but it hasn't

come out at trial. To the extent it has come out in

trial, I would suggest that that looks like a red and

white flower patterned bandana. I can certainly see where

someone might describe it as having a flower print on it.

So I think it's sufficiently relevant to what the witness
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described as one of the suspects wearing to be admissible.

THE COURT: You are anticipating that

testimony to come in?

MR. WILLIAMS: It's already come in.

THE COURT: It did come in.

MR. STEINMETZ: It did come in, I remember

that.

THE COURT: I didn't remember that.

MR. WILLIAMS: If you have the notes from

Officer Ronnie Halbert, who was the responding officer to

the April 27th incident with Bora Kuch, that was in the

description she gave him as he recited it.

THE COURT: I don't remember that

specifically, and I can't find my notes fast enough, but

assuming that that is correct, I think similar to the

other rulings I've made in this regard, that is specific

enough to get it in front of the jury.

MR. STEINMETZ: Okay. The other issue is with

the gloves. These are black gloves. I don't remember

anybody describing the gloves as black. I didn't see

anything, fairly cursory look over lunch. I know there

are several people that did not remember any color or

testify to remembering a color of the gloves, but those

that did remember some color, testified that they were

blue, and I don't think that the presence -- the mere
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presence of gloves is probative of anything. I think if

you go to almost anybody's house, you are going to find

some gloves of some kind appear. Part of that is the

weather of the Pacific Northwest and part of that is

because people work outside.

THE COURT: And Ms. Martin, where are you on

gloves?

MS. MARTIN: As far as the gloves, Your Honor,

as long as the State doesn't intend to enclose, somehow

make the leap that there were gloves used in the incident,

there's gloves in these pictures and somehow say that

these gloves are in any way described -- I guess it's

innocuous, but the fact that it's innocuous to me makes it

irrelevant and not at all probative. So I agree that it's

probably innocuous, but there's going to be a lot of loose

ends for us to tie up in closing argument. It's a complex

case, and I don't know that I should be having to spend

time talking about, well, the gloves, no one said the

gloves were black, everybody has gloves in their house.

Well, of course, everybody has gloves in their

house. It's the Northwest. I have 12 pairs, but that

doesn't mean I'm involved in home-invasion robberies.

THE COURT: All right.

MR. GREER: Judge, they're dark gloves, and

witnesses described them wearing gloves, and some did not
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describe the color, at least one witness said they were

her own garden gloves with her name on it. I believe

there was a description of blue, bluish, and they're dark

gloves, so they should come in. They're situated in the

same box as the blue bandana. They certainly have

probative value regardless of whether others have gloves

for other purposes.

THE COURT: I think it's the same sort of

analysis. It, in and of itself, may not mean a lot.

Together with a lot of other similar little pieces may

mean a lot. There's nothing inconsistent about the

description of the gloves that would wildly make it out of

sync, so I think the gloves testimony comes in also.

Anything else?

MR. GREER: Yes, sir. I asked the detective

to listen to the jail conversations one more time, and

compare it to the transcript to -- if there were

substantive corrections, make them, note them, get them to

me, so I could get them to defense.

Well, he listened to them apparently over the

weekend. The changes that he made are not substantive,

but he made changes. So the defense has a different

transcript than the ones that I had given -- excuse me,

the defense has the ones I've given them. Now he's

changed it. He signed the ones that he made his
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corrections to. He did not note on the ones I gave him

any area where he felt there was a difference. So I'm

going through word-by-word to determine on my own what he

changed. He was supposed to testify here probably at 2

o'clock or so, and there's no way. I've got to go through

this, give the corrected, and they're minor,

non-substantive differences, but they're different and

defense hasn't seen them, so...

THE COURT: So what you're telling me is we

will finish this witness, and then you are going to be

done for the day?

MR. GREER: No, we have Mr. Vasey from the

jail, if you remember his name, to testify. We have --

and we have Mr. Scollick, who I believe can lay some

foundation as to -- because he's not talking about

substance, he's talking about the machinery, computer, and

then I think we are out of witnesses. But I'm requesting

that I lay foundation outside the jury's presence and then

be fully prepared tomorrow morning.

THE COURT: All right.

MR. GREER: We also think we are on course to

finish tomorrow or either first thing Wednesday morning.

THE COURT: Okay, anything more?

MR. GREER: No, sir.

MS. MARTIN: Your Honor, I have some concerns
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about Mr. Vasey's testimony. My understanding is the

purpose of calling him is that he's apparently going to

say that there was some article in the newspaper that

Azias seemed interested in it, and then he got on the

phone, and then seemed frustrated.

I just want to make very sure that the witness

is not going to testify as to his opinion of someone

else's reaction, someone else's state of mind. I'm citing

State vs. Haga, H-A-G-A, which has been good law since

1973, that that's just inappropriate. In that case an

ambulance driver testified that a person involved, who

ultimately became the defendant, did not show any signs of

grief, and didn't act like someone would normally act if

someone close to them had died. Mr. Vasey doesn't know

Mr. Ross, other than these encounters, and I just want to

make sure that we are going to stay away from getting

inside Mr. Ross's head.

THE COURT: Mr. Greer.

MR. GREER: Well, I'm not going to elicit

impermissible opinion, state of mind evidence. I'm going

to go well beyond what Ms. Martin has described as the

events. He bunks near the defendant. The defendant, when

he notices this article, wants to read it, reads it out

loud apparently, shows significant interest in the

newspaper article, wants the article itself. Back and
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forth to the phones. He hears who -- he thinks he is

talking to his mother, says something about the article.

And then he wants to actually keep the newspaper.

Mr. Vasey doesn't let him keep the newspaper. Mr. Vasey

then contacts the detective regarding the newspaper

article. The detective brings the article to Mr. Vasey.

This is the day after the most recent one, is when the

paper picked up on it, and it doesn't name suspects or

specifics about individuals involved, but it's a detailed

description of an allegation that elderly Asian people are

being robbed in these home invasion robberies. He then

shows Mr. Vasey the article that he believes Mr. Vasey was

talking to Mr. Ross about, and he confirms that's the

article.

And it actually goes from there as far as the

investigation's ability to identify, trying to see if

there's anything else. He says --

THE COURT: You are not proposing to read the

article or have the article read, are you?

MR. GREER: No, sir. There is -- I haven't

looked at the actual article. I'm going to look at it to

see if the State believes that it should be admitted, or

at least a summary of some aspects of it should be

admitted, because there's -- there's a tie in of what the

defendant then gets on the phone, and we've got the
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recordings and talks about this newspaper article, and

they need to cool off. He actually describes what's being

said in the article. That will confirm we are talking

about the same article, et cetera, but I won't do that in

front of the jury. I will look at it, make decisions and

bring that to the Court. It's not necessary to do -- I'm

not offering it through Mr. Vasey.

MS. MARTIN: It seems cumulative, Your Honor.

If we have the recording where Mr. Ross -- someone who

they say is Mr. Ross is talking to someone they say is his

mother, about the article, about all of these things, I

guess I -- other than for offering Mr. Vasey to say -- so

the crux of his testimony is, Mr. Ross was interested in

an article in the newspaper, is my understanding.

THE COURT: Well, I think they're going to be

a little more specific than that.

MS. MARTIN: Well, I don't see how they can be

without getting into Mr. Vasey's interpretation of

Mr. Ross's reactions to things, which is improper opinion

testimony.

THE COURT: Well, I think interpretation and

observation are two different things. If he's going into

interpretation, yes, that may be a problem. If he's going

into observation, that is a different matter and probably

admissible. I don't know where the State is going. I
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assume the State will keep the distinction in mind.

MR. GREER: Yes, sir.

THE COURT: Anything more?

MR. GREER: No, sir.

THE COURT: Anything more, Ms. Martin?

MS. MARTIN: No.

THE COURT: Mr. Steinmetz?

MR. STEINMETZ: No, Your Honor.

THE COURT: Let's bring them in.

MR. GREER: I thought of one thing. He said

he was concerned because he was familiar with the Sanders

case, and he didn't like what happened, because he was

friends with Sanders' brother, so I told him, don't go

anywhere near that.

THE COURT: All right.

MR. GREER: The defense should not ask him his

motivation. Vanessa, did you hear what I was saying?

MS. MARTIN: State the last part.

MR. GREER: His motivation was because he knew

one of the Sanders' relatives, so that's -- I will talk to

you about it.

(The following proceedings were held

in the presence of the jury:)

THE COURT: Please be seated. Detective, you

are still under oath. Go ahead and retake the stand,
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please.

THE WITNESS: Thank you, Your Honor.

DIRECT EXAMINATION (resumed)

BY MR. WILLIAMS:

Q. Detective, when we left off, we were discussing Exhibit

103, which is -- you've had an opportunity to review this

exhibit before testifying; is that correct?

A. That is correct.

Q. And this is a series of photographs taken as part of the

search warrant that was conducted at 8632 South Asotin

Street --

A. That is correct.

Q. -- that you were a part of?

A. Yes, I was.

Q. And they appear to accurately and fairly depict certain

parts of the home and certain pieces of evidence that were

collected from the home; is that correct?

A. Yes, they do.

MR. WILLIAMS: Your Honor, at this point I

offer Exhibit 103.

THE COURT: Any objection?

MS. MARTIN: Subject to my previous

objections.

THE COURT: Mr. Steinmetz.

MR. STEINMETZ: The same, Your Honor.
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THE COURT: 103 is admitted.

(Exhibit No. 103 admitted.)

MR. WILLIAMS: Permission to publish?

THE COURT: You may.

BY MR. WILLIAMS:

Q. Detective, I will go through just a few of these

photographs with you. I should ask you, some of these

photographs depict the rooms that you searched; is that

correct?

A. Yes, they do.

Q. And some of these photographs also depict items of

evidence that you noticed in those rooms; is that correct?

A. Yes, they do.

Q. Starting with page 2, is this a photograph of the exterior

of the residence that was searched?

A. Yes, it is.

Q. Page 3, what is this a photograph of?

A. This looks like the bedroom that I searched downstairs.

Q. And this bedroom that you searched downstairs, how many

bedrooms were there in the downstairs portion of the

house, and if you need to use your report to refresh your

memory, feel free.

A. To the best of my knowledge, there was only one bedroom

downstairs. There was a large bonus room downstairs, a

closet downstairs, laundry room downstairs, and then it
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entered into an attached garage in the lower level of the

building. So I believe this was the only bedroom

downstairs.

Q. Page 4, is this, again, another photograph of that same

bedroom?

A. Yes, it is.

Q. Page 5, again, another photograph of that bedroom?

A. Yes.

Q. Page 6, another photograph of that bedroom?

A. Yes.

Q. Now, in searching that bedroom, did you look for items of

evidence that might indicate -- any type of evidence that

might indicate who used that bedroom or who slept in that

bedroom?

A. Yes, I did.

Q. Is that important generally when conducting search

warrants on residences?

A. Yes.

Q. Why is that?

A. We look for evidence that verifies that the person

actually lives at that location. If they live at that

location, then to an extent, we assume that they have some

sort of access to it that no one else would have, and then

they would basically own the property that we find in that

area.
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Q. What types of pieces of evidence are you looking for that

might link someone to the residence or to specific rooms?

A. Most of the time we are looking for things that are

specifically individual to them. We are looking for

prescription bottles with only their name on it. We are

looking for mail that comes to them with only their name

on it, and both of them -- prescription bottles may not

have an address, they may have a name on it, but usually

mailings, any receipts from DSHS to the postal service, to

any number of resources where mail is addressed to a

person at that particular address, we will look for it in

that room.

They may be in plain view like on a dresser,

or on the floor, filed away in cabinets, or might even be

in like a waste paper basket or something like that inside

of that room. So we sift through all of that type of

stuff and see if we can find anything that verifies that

whoever owns that room, that there's mail or something

that attaches them to that room.

Q. So what I'm hearing is documentary evidence with a

person's name on it, is that fair to say?

A. Yes.

Q. And did you find any of that type of evidence in this

downstairs bedroom?

A. Yes, I did.
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Q. And what specifically did you find?

A. I found mail in the name of two different people in that

room.

Q. Do you know the names of the people?

A. One of the mailings was in the last name of Ross, and then

I think the other one was to his significant other. If I

can look at my report, I can verify which name.

Q. Maybe I can speed it up, and put page 7 on the projector

here. Is this one -- is this mail you recovered from that

bedroom?

A. Yes.

Q. In the name of Azias Ross and Soy Oeung?

A. Yes.

Q. This is a photograph of two pieces of mail. Is this the

only mail in their names found in the bedroom?

A. I do not believe so. I think there was more that was

found there but we took photographs of this. There wasn't

mail of anybody else in there.

Q. Okay. Now, showing you what has been marked as page 8,

this is a photograph of looks like a drawer with clothing

in it; is that correct?

A. Yes, it is.

Q. And we can see a red bandana in this photograph?

MR. STEINMETZ: Objection, leading, Your

Honor.
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THE COURT: Sustained.

BY MR. WILLIAMS:

Q. Can you tell us what this photograph depicts?

A. The photograph there shows a dresser that was in one of

the previous photographs that was in this room, and

there's numerous items of clothing or accessories. One of

the items at the very top is a Coach bag. That was

important to us because we were led to believe there were

items, specifically Coach bags, that had been taken in the

burglaries prior to that, and then, as you see, there was

a red rag.

Q. Let me pause you, just pause you there. A red rag, you

mean a bandana?

A. Yes.

Q. And we can see that here?

A. Yes.

Q. Where was this photograph taken? Where specifically was

this red bandana and the Coach purse we see there, where

was this photograph taken?

A. If you recall in previous photographs, there was a shot of

the bed. To the right of it is a small dresser drawer and

a child's play set. To the left, there's a window, and

beneath it there's a taller dresser drawer. I think five

or six different drawers there, and I believe this one was

on the west wall underneath the window.
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Q. Photograph Number 9, what does this photograph depict?

A. That is a magazine for a semiautomatic pistol.

Q. And where was this magazine recovered?

A. It was found in the same drawer, or the same dresser

drawer, excuse me.

Q. As the red bandana?

A. Yes.

Q. And --

A. Or excuse me, same dressers, excuse me.

Q. Different drawer?

A. Yes.

Q. And in recovering this magazine, did you make any

observations about any type of or brand of gun that it

went with or the caliber of ammunition that it would hold?

MR. STEINMETZ: Objection; lack of foundation.

THE COURT: Overruled.

BY MR. WILLIAMS:

Q. Go ahead, Detective.

A. If I could refer to my report just to make sure that I'm

consistent. It was a Taurus, is the manufacturer, and it

was a .44 caliber, semiautomatic handgun.

Q. Taurus is a manufacturer of firearms?

A. Yes, they are.

Q. Putting on the monitor Photograph 10. What is this a

photograph of?
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A. This looks like the living room area that I was talking

about before where I think I made reference to it being

the china hutch area.

Q. And is this upstairs or downstairs?

A. This is upstairs, so as you approach the house, the stairs

lead up to the main doorway, there's another set of stairs

that go up, and these -- this furniture here is going to

be off to the right as you go up the stairs into the

house.

Q. Photograph 11, what is this a photograph of?

A. That's a different view of the same area. That's the

china hutch that I referred to.

Q. Photograph 12, what does this photograph depict?

A. We moved the couch that was there in the previous

photograph so we could gain access to those drawers. So

that's the lower half of the china hutch that was observed

in the previous photograph.

Q. And we see in this photograph a drawer that's opened; is

that correct?

A. Yes, it is.

Q. Photograph 13, what does this photograph depict?

A. That's a .38 caliber revolver.

Q. And is this a picture of the open drawer that we saw in

the previous photograph?

A. Yes, it is.
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MS. MARTIN: Your Honor --

MR. STEINMETZ: Your Honor, I'm objecting.

THE COURT: Basis?

MR. STEINMETZ: We talked about this earlier.

May we discuss this off the record?

THE COURT: Are you going to elicit more

testimony on this?

MR. WILLIAMS: Limited.

THE COURT: I'm going to have to ask the jury

to step into the jury room, please.

(The following proceedings were held

outside the presence of the jury:)

THE WITNESS: Do I need to leave as well?

MR. STEINMETZ: If we could excuse him.

THE COURT: Yes, if you would please step out,

Detective.

THE WITNESS: Thank you, Your Honor.

(Witness exits courtroom.)

THE COURT: Okay. I'm trying to look to see

what we -- where we ended up on this particular piece of

evidence.

MS. MARTIN: Your Honor, I think the issue is

that we discussed the .357, that Nolan said in his

statement he had a .357 revolver. The witness just

testified this is a .38. The reason that the Court gave
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for letting it in was the reference to a .357. So, now we

have a .38 revolver in front of the jury.

THE COURT: What's the State's thought?

MR. WILLIAMS: Your Honor, if I could just

look at my notes real quick, please?

Objection, Your Honor. I misspoke earlier,

when I said it was Nolan Chouap admitted that he used the

.357. Here's quoting verbatim from his interview: During

the interview, Chouap said that Azariah Ross carried a gun

in all of the robberies. Usually, or always a

semiautomatic pistol. Chouap said that he himself didn't

always carry a gun, but when he did it was a .38 special

snub-nosed revolver. So I misspoke earlier when I said it

was a .357. Here is a .38 snub-nosed revolver consistent

with the interview he gave to Detective Baker and

Griffith.

THE COURT: Response?

MR. STEINMETZ: Well, Your Honor, it seems

that the -- I mean, this is clearly not what we talked

about, and it's not the specific gun we talked about

coming in. I even conceded once I saw that picture

certainly it appears to be a snub-nose, but I think the

problem is that this isn't what you allowed in, and as a

consequence, I'd ask for the jury to disregard, and I'd

like to take this out.
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THE COURT: Well, I think the consistency is

the key, and the fact that the testimony was a .38, and

this is a .38 is what's important. If this were now a

.357 and the testimony had been .38 or vice versa, then

there would be a problem. But it seems to be consistent,

and that is the rationale behind the Court's ruling. So I

don't see why it doesn't come in.

MR. GREER: Judge, we can't use it. There's

something that they're missing, Nolan Chouap's statement

can't be considered.

MS. MARTIN: Right.

MR. GREER: That's a point that hasn't been

made, so...

MR. STEINMETZ: That's true.

MS. MARTIN: That's a good point. I was just

going to -- sometimes things hit you over the head. Nolan

Chouap's statement only came in against Nolan Chouap,

therefore they can't use the .357, whatever it is, against

any of these people.

THE COURT: I missed that too. That's right.

That is --

MR. GREER: I think it can be cured,

obviously. I think we can just get rid of this picture,

and ask the jury to disregard. We've got firearms left

and right as far as evidence that is admissible.
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THE COURT: All right. I will tell the jury

the objection has been sustained and they're to disregard

the last picture.

MR. STEINMETZ: Thank you.

MR. WILLIAMS: Just for purposes of

clarification, this exhibit that's now been admitted and

referenced as having 23 pages, as -- has, if I'm going to

remove anything regarding the revolver, it will be

Photographs 12, 13, 14, and 15. So I can just remove

these from the packet, if the Court wishes.

THE COURT: And then mark them separately so

we preserve them.

MR. WILLIAMS: Right. Maybe have it as 103A,

those removed photographs, so 12, 13, 14, and 15 of that

exhibit I will hand forth to Ms. Wynne, and then I will

re-number 16 through 23 accordingly, and then it's going

to be an 18 page packet instead of the 23-page packet.

MR. STEINMETZ: Your Honor, I would like to

move for mistrial based upon this. At this point, it's

been established at least a part-time residence of

Ms. Oeung, that there is evidence of guns in common areas

now, which is very prejudicial. And I think that, as a

consequence, the evidence that has been in front of the

jury is somewhat prejudicial to her, and I'd like to ask

the Court for a mistrial.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

WILLIAM MUSE/Direct/Williams 1741

THE COURT: All right, Ms. Martin.

MS. MARTIN: I would join.

THE COURT: And Mr. Greer, Mr. Williams.

MR. GREER: Your Honor, the State would ask,

of course, the Court to deny that. This is extremely

insignificant in the sense of the value that it will have

when the jury considers this case. We have firearms,

handguns used. Sometimes without description of caliber

or semiautomatic or revolver because these are elderly

people, and many of them don't know anything about guns,

so we don't know what kind of gun necessarily was used.

As I pointed out to the Court earlier, there were

descriptions originally given that aren't in front of the

jury yet regarding these witnesses' descriptions, and I'm

betting that the detectives try to narrow down what type

of weapon was used in the questions that they asked and

they surmised that it was a semiautomatic, that kind of

thing.

But I can stay away from descriptions of

handguns when I call the detectives to elicit some type of

testimony regarding descriptions. There's guns, handguns

used in every incident. The fact that a gun was found in

this residence that belongs to Azariah and --

MS. MARTIN: Azias.

MR. GREER: -- Azias is not that -- the fact
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that the Court excludes the evidence now will not have

that significant of an impact on the jury, it just can't.

THE COURT: Anything more, Mr. Steinmetz?

MR. STEINMETZ: Yes, I am concerned that this

now, essentially, came in as corroborative of a statement

that cannot be used against my client, and I think it just

serves to reinforce that, and I'm concerned that the jury

will pick up on that and hold it over. So I think the

problem of the spread or oozing out of evidence is made

worse by this, and there's been a lot of it in this case,

and I think it's becoming cumulative that a lot of the

spillover evidence is coming in.

MS. MARTIN: My concern, Your Honor, is we

didn't give the limiting instruction before the Detective

testified. I believe we gave it the morning after. So

when the jury is taking notes, and when the jury is

thinking about statements, I don't know that they were

careful to delineate whose statements were what, and who

said what, and that would be another concern of mine, that

the limiting instruction is given after the testimony, so

that afterwards the jury was told to compartmentalize

those statements, and we have a statement that was

introduced into evidence that cannot be used against

Mr. Ross but that talks about a .38 snub-nosed revolver,

and we just had testimony to the jury that here's a .38
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snub-nosed revolver.

THE COURT: Anything more from the State?

MR. GREER: Well, we had -- the timing of the

instruction is not significant whatsoever, and the fact

that the Court gave the instruction, that was at the

State's request. It was contemporaneous, even though it

was the next morning, it was contemporaneous with that

evidence. That evidence had just come in and the Court

gave a qualifying instruction. It's easy to understand

that instruction. It's going to be repeated in closing

when the Court gives the instructions. So that's not the

issue.

The only issue is whether the jury's seeing a

single handgun found in the drawer, regardless of the

caliber, at the Ross's residence, is, and it was

inadvertently shown to them, because prior to it being

shown actually Mr. Steinmetz agreed that the weapon was

relevant and it should come in. We all did. We all made

a mistake. I mean, we all admitted to recognize that

Mr. Chouap's statement is no longer to be considered. And

it can't be used against these defendants.

Is the fact that they saw that so prejudicial

that they can't follow this Court's ruling to disregard,

and the State's position is, they can disregard it easily.

THE COURT: All right. The first concern is
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the nature of the implement. It's a firearm. That

always -- it has the potential to be more inflammatory

than other items.

The second concern is the one Mr. Steinmetz

raises, which is there some kind of creeping contamination

in this case, a buildup of too many factors that take

statements that are admissible for limited purposes and

raise them in front of the jury such that the jury is

unable to separate any more what's of limited use and

what's of general use.

I don't think either is the case. I don't

think the method by which this is referenced to the

firearm is being raised as particularly inflammatory at

all. In fact, up until a few minutes ago it was of such

little significance that it wasn't deemed worthy to even

be brought into the case, and that was the reason it ought

not to come in. And now it's taken on such significance

that it's a basis for a mistrial. I don't think that's

the case.

As to the creeping contamination, I continue

to believe the jury can follow the Court's instructions

and that this is not of such a magnitude that now somehow

the case is contaminated where it wasn't before. So I

will deny the request for a mistrial.

I will indicate to the jury that the exhibit
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is, or the objection is sustained and the jury should

disregard the last testimony they heard before they were

asked to go into the jury room.

MR. GREER: Your Honor, will you be

referencing the exhibit that they undoubtedly saw, for

them to disregard that?

THE COURT: Well, I can do that if you want me

to. I can say that -- or the exhibit -- the portion of

the exhibit that was being displayed has been removed and

they should not consider it.

MR. GREER: I would prefer that. It seems to

me the more specific --

THE COURT: So I will tell them the objection

was sustained. The page they were looking at from Exhibit

103 was -- has been excised from the case, and they should

not consider either the testimony or the exhibit, or the

picture.

MR. WILLIAMS: That was page 13, if the Court

wanted to be very specific.

THE COURT: All right. Anything else?

MS. MARTIN: No.

MR. STEINMETZ: No, Your Honor.

THE COURT: Bring the jury in, please.

(The following proceedings were held

in the presence of the jury:)
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THE COURT: Be seated, please. Jurors, when

we shooed you into the jury room, there was testimony

concerning an exhibit or a page 13 from Exhibit 103 was

being displayed to you. I have sustained the objection to

that testimony, and to page 13 from Exhibit 103. You are

to disregard both the testimony and the page from the

exhibit that was being displayed, please.

The State may continue.

MR. WILLIAMS: Thank you, Your Honor. May I

just as a point of clarification, this was previously

referenced as a 23-page exhibit. It's now 19 pages.

THE COURT: Yes, I've excised pages from the

exhibit, so you will find fewer pages if you made note of

the pages in there.

MR. WILLIAMS: There was reference to pages 12

and 13, and those have been removed and there will be a

new page 12 and a new page 13.

THE COURT: All right.

BY MR. WILLIAMS:

Q. Detective, when we left off we were talking about the

curio cabinet in the living room; is that correct?

A. Yes.

Q. We were talking about a drawer. At some point, did you

remove that drawer from the curio cabinet?

A. Yes, I did.
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Q. I will put on the projector what's been marked as page 12

of the exhibit, a new page 12. What are we looking at

here?

A. In the very back of the drawer was a glove, a black glove.

Q. Page 13, what are we looking at here?

A. That was the mate to the glove found in the back of the

drawer or in the well of the drawer that fell out when I

pulled the drawer out.

Q. Just to be clear, how many gloves were behind the drawer?

A. I believe there was one glove behind the drawer, but this

came out the same well as the drawer I pulled out was in.

So both gloves were in the same dresser drawer well.

Q. So there were a total of two gloves in the --

A. Yes.

Q. The one photograph shows the one still in the drawer?

A. Yes.

Q. And this photograph shows the one that fell to the ground?

A. Yes.

Q. Finally page 14, what is this a photograph of?

A. It was a Safecrackers Manual that I had found in that same

curio cabinet.

Q. Did you have an opportunity to look through this manual?

A. I don't recall if I did or not. I can check my report to

refresh my memory, if I may.

Q. Go ahead.
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A. I don't believe I looked at it. According to my report, I

didn't note having looked inside of it.

MR. WILLIAMS: Thank you, Detective. I have

no further questions.

THE COURT: Ms. Martin.

MS. MARTIN: No questions.

THE COURT: Mr. Steinmetz.

MR. STEINMETZ: Just one minute, Your Honor.

No, I don't have anything.

MR. WILLIAMS: I'm sorry, Your Honor, may I

reopen direct?

THE COURT: Go ahead.

BY MR. WILLIAMS:

Q. Detective, I'm showing you what has been marked as Exhibit

105. Is this an item you collected?

A. Yes, it is.

Q. Was it depicted in any of the photographs that we saw?

A. I couldn't see if it was depicted in any of the

photographs, only because there was so much stuff on

there, I didn't have an opportunity to look at all the

photographs, but I did address this in my report, and this

is my handwriting that's on this envelope.

Q. And can you go ahead and look inside that envelope,

please?

A. Sure.
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Q. And confirm if it's an item you collected? Have you had

an opportunity to look at it?

A. Yes, I have.

Q. Is that an item you collected?

A. Yes, it is.

Q. Does it appear to be in the same condition as when you

collected it?

A. I believe so, yes.

Q. What is it?

A. Semiautomatic handgun, nowadays, as a part of making

them --

MR. STEINMETZ: Objection, nonresponsive.

THE COURT: I will let the semiautomatic

handgun testimony stand. Anything after that is stricken.

BY MR. WILLIAMS:

Q. Is it a part for a semiautomatic handgun?

MR. STEINMETZ: Objection; leading.

THE COURT: Overruled.

BY MR. WILLIAMS:

Q. Go ahead, Detective.

A. It's not a part for the gun. It comes with the gun and

it's designed as a separate tool designed to render the

gun safe when it's in storage.

Q. Could you be more specific how that would render a gun

safe?



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

WILLIAM MUSE/Direct/Williams 1750

A. Some semiautomatic handguns out there nowadays, they have

a key that --

MR. STEINMETZ: Objection. This is not

responsive. This is somehow generally about semiautomatic

handguns, not specific as to what is in front of us.

THE COURT: Overruled.

BY MR. WILLIAMS:

Q. Go ahead, Detective.

A. So what this device will do, it will affect some portion

of the operating mechanism of this firearm to keep it from

firing. So, that's what this device is. It's a key.

It -- on this key, there's writing that specifically

indicates it goes with a particular manufacturer, and

these are not universal devices. A different manufacturer

might have a different design on their firearm that they

sell themselves. Or maybe they'll just have a gun lock

that goes --

MS. MARTIN: Objection, Your Honor,

nonresponsive.

THE COURT: Sustained.

BY MR. WILLIAMS:

Q. Now, Detective, where -- is there any indication of the

manufacturer for that key?

A. Yes, there is.

Q. What is it?
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A. It says Taurus on it.

Q. Where was this item found?

A. This was also found in the downstairs bedroom.

Q. More specifically?

A. In the dresser, the taller dresser that was mentioned

before.

MR. WILLIAMS: Okay. Your Honor, at this

point I offer Exhibit 105 into evidence.

MR. STEINMETZ: No objection.

MS. MARTIN: Subject to my earlier objection

as to relevance.

THE COURT: 105 is admitted.

(Exhibit No. 105 admitted.)

MR. WILLIAMS: Thank you, Detective. No

further questions.

THE COURT: Ms. Martin.

MS. MARTIN: No questions.

THE COURT: Mr. Steinmetz.

MR. STEINMETZ: No, questions, Your Honor.

THE COURT: Thank you, Detective.

THE WITNESS: Thank you, Your Honor.

MR. WILLIAMS: Your Honor, the State would

call Detective Hofner.

THE COURT: Raise your right hand, please.

///
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· The Charges 

• Burglary 1 

• Robbery 1 

• Assault 2 

• Unlawful Imprisonment 

• Conspiracy 
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Were they down 

· for hotne invasions? 

Were the guns real? 
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INSTRUCTION NO. 6 

A person is guilty of a crime if it is committed by the conduct of another person 

for which he or she is legally accountable. A person is legally accountable for the conduct 

of another person when he or she is an accomplice of such other person in the 

commission of the crime. 

A person is an accomplice in the commission of a crime if, with knowledge that it 

will promote or facilitate the commission of the crime, he or she either: 

(I) solicits, commands, encourages, or requests another person to commit the 

crrme; or 

(2) aids or agrees to aid another person in planning or committing the crime. 

The word "aid~ means all assistance whether given by \vords, acts, 

encouragement, support, or presence. A person who is present at the scene and ready to 

assist by his or her presence is aiding in the commission of the crime. However, more 

than mere presence and knowledge of the criminal activity of another must be shown to 

establish that a person present is an accomplice. 
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INSTRUCTION NO. i 

The State must prove an accomplice had general knowledge of the charged crime. 

The State is not required to prove the accomplice had knowledge of every element of the 

charged crime. 

Thus, the State must prove an accomplice in a charged crime of robbery in the 

first degree had general knowledge of the crime of "robbery." The State is not required 

to prove an accomplice had knowledge the robbery would be committed with a deadly 

weapon. 

The State must prove an accomplice in a charged crime of burglary in the first 

degree had general knowledge of the crime of "burglary." The State is not required to 

prove an accomplice had knowledge the burglary would be committed with a deadly 

weapon. 

The State must prove an accomplice in a charged crime of assault in the second 

degree had general knowledge of the crime of "assault." The State is not required to 

prove an accomplice had knowledge the assault would be committed with a deadly 

weapon.. 

Finally, the State must prove an accomplice in a charged crime of theft of a 

firearm had general knowledge of the crime of "theft." The State is not required to prove 

an accomplice had knowledge a firearm would be taken during the theft. 
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I was down for a burglary but did 

not know they would be armed with a gun 

Still guilty of Burglary 1 
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I was down to rob but did 

not know they would be armed with a gun 

Still guilty of Robbery 1 
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I was down to steal but did 

not know they would find a gun 

Still guilty of Theft of a Firearm 
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I was down to scare them but did 

not know they would do it with a gun 

Still guilty of Assault 2 
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Special Verdicts: 

Was anyone armed with a firearm during the 
commission of the crime 

•;:; r~) :2·. rJ () ::~~ ·-i::;, T. Ci :::: . . /· Ci T ··· ,:~~: T ::::·. '·~ 



Proof Beyond a Reasonable Doubt 

-,:=;1 (-Y <:.-() (} '5::::. --.i~;r T,C) .::\- .-···-c:r T---; .. -·-,,;:::-- - - l<\ ~;~· 



Are they using a real gun? 

• Azias: "I sat in the car during two robberies that I know of 
where they had guns." 

• Azias: "We used walkie talkies so I could come quick in case 
they shot anyone." 

• Extremely dangerous enterprise 

• Using it like a real gun: 
- Removing magazine, and showing ammo 

- "This is a real gun!" "Do you want to die?" 

- Gun to Bora Kuch's head. Gun in Remegio Fernandez's mouth. 

• They had access to real guns 
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Are th_ey using a real gun? 

• Extremely dangerous enterprise · 

• Azias: "I sat in the car during two robberies that I know of 
where they had guns." 

• Azias: "We used walkie talkies so I could come quick in case 
they shot anyone." · 

• Using it like a real gun: 
- Removing magazine and showing ammo 

= "This is a real gun!" "Do you want to die?" 

~ Gun to Bora Kuch's head. 

• They had access to real guns 

• Zero evidence of fake guns 
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When you steal a gun in a burglary, 

you arm yourself 
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: .. wer~e_t_h_ey.down for_home invasions_? 
' . . 
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They Wanted· Home Invasions_:_ 

" 

. ' . -

You get the best stuff when 
.... · ::, > . people are home 
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This was the same group, with the same plan 

Do you think it is a 
coincidence that: 

• That the victims were all 
- elderly or women or children 

- Cambodian or Vietnamese 

- small in stature 

• That the first six occurred in 
the evening or late at night 

• That the first six were all in 
close proximity to the Ross 
home 
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This.was the same group, with the same plan. 

Do you think it is a 
coincidence that: 

• That the victims were all 

~ elderly or women or children 

- Cambodian or Vietnamese 

- small in stature 

• That the frrst six occurred in the 
evening or late at night 

• That the first six were all in close 
proximity to the Ross home 

• That the homes were all similar 
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This was.the same group, with the same plan 

Do you think it is a 
coincidence that: 

• · That the victims were all 

·_ elderly or women or children 

~ Cambodian or Vietnamese 

-· small in stature 
0 That the first six occurred in the evening or late at night 

• That the first six were all in close proximity to the Ross home 

e That the homes were all similar 

• That the victims always had large amounts of gold and/or$ 
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Oeung: 

Oeung: 

Ross: 

Oeung: 

Ross: 

Oeung: 

T-<:· .. -c::\ 

Okay. Okay. You ,vas true about what you said, but we didn't do anything. 

Okay? We went to go check it out. She said. she. she. she said that the. they' re in 

Cambodia and nobody was at home and we didn't do it, so you v;ras mad 

Yeah. the door's already open in the back. 

And when they coming back? And when they coming back? 

(unintelligible) They just, they just left three days ago. 

So how long they gonna be there? 

A month. Her dad told her about it. 
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This was the same group, with the same plan 

Do you think it is a 
coincidence that: 

• That the victims were all 

- elderly or women or children 

- Cambodian or Vietnamese 

- small in stature 

• That the first six occurred in the 
evening or late at night 

• That the first six were all in close 
proximity to the Ross home 

• That the homes were all similar 

• That the victims always had large 
amounts of gold and/or $ 
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• That it was always two and the same two in 
the home 
• That Chouap was identified in 6 of 
the 7 

•That they always had guns and 
masks 

• That the gunman repeatedly 
removed magazine and showed ammo 

• That they always used walkie talkies 
with people waiting outside 

• That the victims were always tied 
•That they would quickly sell the gold 

afterwards 
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Were_they down ·for home. invasions? 

• They wanted home invasions ~ more $$$ 

• Relationship between the parties 

• Interview with Azias Ross: 
- "I was the driver for two home invasions." 

- "We used walkie talkies just for safety ... so I could come quick in 
case they shot anyone." 

~ .. "They told me all about what happened after each one." 

• · Azias' April 27 text messages 
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Were they down for home invasions? 

• They wanted home invasions ~ more $$$ 

• Relationship between the parties 

• Interview with Azias Ross: 
~ "I was the driver for two home invasions." 

= "We used walkie talkies just for safety ... so I could come quick in 
case they shot anyone." 

- "They told me all about what happened after each one." 

• Azias' April 2 7 text messages 

• Oeung and May 10: 
~ Her interview 
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Oeung's Interview 

· At the outset, says repeatedly, "I don't lie." 

l 
Tell us about the home invasions. "I don't know anything." 

l 
''Okay they had me knock on one door but I don't know why." 

l 
"Okay I'll tell you what happened." 

fhey paid me $200 to knock on the door. We waited for them at the 
Jack-In-· The-Box for a long time (3 hours). We had a walkie talkie 

and spoke with them repeatedly.· We picked them up afterwards. 

·- c·- ?-~ I" ·r T::2 +;,· -~-!-~l~::'.·.-·-1---·i'""T-.. .::._ ·,:.-:::::'.':-::~~-



Were they down_forhome invasions? 

• They wanted home invasions 7 more $$$ 

• Relationship between the parties 

• Interview with Azias Ross: 
''I was the driver for two home invasions." 

· ~ "We used walkie talkies just for safety ... so I could come quick in 
case they shot anyone." 

.·-':-. "They told me all about what happened after each one." . . . 

• --Azias:' April 27 text messages 

• Oeung and May 10: 

"+T <::,. <:, () 

~ Her interview: Knocked on one door and only one door 

- Her jail calls to Azias Ross 
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Azias Ross: What's up_ 

Oeung: rm with Azzi and Lisa, they tryin' to come up right now but rm outside_ 

Azias Ross: Oh yeah, but uh, ,vith who, Azzi and Nolan? 

Oeung: Yeah.. I told 'em that I would go with them and just knock on the door if they 

give me some money so I can just put money on your books and they said "yeah.." 

Azias Ross: Alright. 

Oeung: Yeah.. 

Azias Ross: Now you guys need to be safe though, man. 

• 
Oeung: I kno,v_ 

Azias Ross: Yeah.. 

Oeung: They re doing it how they used to and stuff. How long can you talk for, baby? 
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Lisa Do you want to get me a Jumbo Jack. (Unintelligible). I got 3 dollars in 

my purse. 

Hello? 

Yeah. 

Did you---make sure you guys put some money on my books. man, 'cause I'm 

trying to gel .. 

Of course, of course. That's what we're trying to do. 
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Azms Ross: 

Oeung;: 

Bello? Be:y ~et me tai]k to .Azzi ·~eaill faist. 

Be "s not heJrie. 

~lhe1tie the fu,ck ~ go? 
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Were they down for home invasions_? 

• They wanted home invasions ~ more $$$ 

• Relationship between the parties 

• Interview with Azias Ross: 
~ "I was the driver for two home invasions." 

- "We used walkie talkies just for safety ... so I could come quick in 
case they shot anyone." 

- "They told me all about what happened after each one." 

• Azias'· April 27 text messages 

• Oeung and May 10: 

i:::-~ ._::.··-:::_-() 

~ Her interview: Knocked on one door and only one door 

~ Her jail calls to Azias Ross 

- Bragging about in on May 11 
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Azias Ross: Did he come up? 

Soy Oeung: Yeah_ 

Azias Ross: A lot? 

Soy Oeung: HL HI. 

Azias Ross: A lot. though? 

Soy Oeung: Hell yeah_ 

Azias Ross: About how- how much- how much, uh, cash? 

Soy Oeung: Mmm- .. probably like 2 a piece. 

Azias Ross: Oh my god And gold? 

Soy Oeung: Hella gold, too. All 24 karat. 

Azias Ross: Oh my god They' re up right now, huh? 

Soy Oeung: Hell yeah_ 

Azias Ross: Yeah, fucking, um __ _ 

Soy Oeung: And rm about to have other shit to sell, too. 
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Were they down for home invasions? 

• They wanted home invasions ~ more $$$ 
• Relationship between the parties 

• Interview with Azias Ross: 
- "I was the driver for two home invasions." 

~ "We used walkie talkies just for safety . . . so I could come quick in 
case they shot anyone." 

- "They told me all about what happened after each one." 

• Azias' April 2 7 text messages 

• Oeuiig and May 10: 
- Her interview: Knocked on one door and only one door 
= Her jail calls to Azias Ross 
- Bragging about in on May 11 

• They were doing these at night 
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January 25: Home of Soeung Lem 

Approximately 5 to 5:30 p.m. 

April 27: Home of Bora Kuch 

Approximately 5:30 to 7:30 p.m. 

May 10: Home ofRemegio & Nonna Fernandez 

Approximately 6:45 to 10 p.m. 
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Were they down for home invasions? 

• They wanted home invasions 7 more $$$ 

• Relationship between the parties 
• Interview with Azias Ross: 

"I Was the driver for two home invasions." 
- "We used walkie talkies just for safety ... so I could come quick in 

case they shot anyone." 

- "They told me all about what happened after each one." 

• Azias' April 2 7 text messages 
• Oeung and May 10: 

- Her interview: Knocked on one door and only one door 
- Her jail calls to Azias Ross 
- Bragging about in on May 11 

• They were doing these at night 
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Assume they initially thought it 

was just a burglary 

l 
Would have learned during 

that it was a home invasion 

l 
Stick around, willing to assist 

! 
Guilty 
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Trafficking in Stolen Property l 

(1) That on or about the 25th day of January, 2012, the defendant or an 

accomplice did traffic in stolen property; 

0 ,on January 26, Azias Ross makes $4613 selling the jewelry 
of Soeung Lem and Natalie Chan 
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Trafficking in Stolien Property 1 

(1) That on or about the 25th day of January, 2012, the defendant or an 

accomplice did traffic in stolen property; 

0 On January 26, Azias Ross makes $4613 selling the jewelry 
of Soeung Lem and Natalie Chan 

0 On April 28, Azias Ross makes $1337 selling the jewelry 
of Bora Kuch, Boreyrattana Van Camp, and Lenin Khim 
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(1) That on or about the 25th day of January. 2012. the defendant or an 

ar~mulice did traffic in stolen property; 
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(1) That on or about the 25th day of January, 2012, the deft-11\•otor an 

accomplice did traffic in stolen property; 

INSTRUCTION NO. 49 

"Traffic" means to possess stolen property with intent to sell or otherwise dispose 

of the property to awdler person. 
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Yeah. 

Alot? 

Ill. HI. 

A Jot. though? 

Hell yeah. 

About how- how much- bow much. uh. cash? 

Mmm-.. probably like 2 a piece. 

Oh my god. And gold? 

Hella gold. too. All 24 karat 

Oh my god. Thef re up right now. huh? 

Hell yeah. 

Y ~ fucking~ um -·· 

And rm about to have other shit to sell. too. 
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No, the cash is like two apiece and then like they have like I-Mac shit stuff 

Oh what? They got a. I-Mac? 

Um-hum. The, the I-pad one and the lapmp like :,our dad Ami a. ca.mem. Like 

the one. the one that you guys used ID have. 

Yeah, tell 'em don't sell that camera, man. We need, we need those, man. 

They're not They're not. 
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So youk::now what rm saying? You feel me? It's about that time. nigga. just. .. 

you know what rm saying? Cool off. if only for a minute. You know what rm 

saying? At least ·til I get out. dog. You know what rm saying? I ain't. .. you 

know what I mean? 
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Azias has 51 new $100 bills 
Azariah has Danh' s jewelry and 56 new $100 

Ngo has 72 new $100 bills 
In Chouap' s girlfriend's purse, 24 new $100 bills 

~ $20,200 in.new 100 bills 

Coincidence that Danhs 

had roughly $20,000 in new $100 bills stolen??? 
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Azias Ross didn't geto$5100 

for doing nothing 

It wasn;t an accident that he was with them as 
they were off to sell the jewelry 
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STATE'S CLOSING ARGUMENTS/Williams 2244

I said in the beginning of this case in

opening, that this case was about invasions in every sense

of the word, home invasions to be sure, but more

importantly, invasions of that peace of mind and that

sense of security in our sanctuary that is our homes.

We all recognize that the world is a dangerous

place, and that when we are out and about doing something

as simple as grocery shopping, violence might befall us if

we happen to be at the wrong place at the wrong time. But

we never ever expect that we might be victimized violently

in our own homes, particularly at the hands of strangers,

and for those who went through these horrific crimes, the

victims that you heard from, they are left to relive these

nightmares day in and day out for the rest of their lives,

wondering if I can't be safe in my own home, where can I

be safe? And that, ladies and gentlemen, is why these two

are here.

They may not have gone into the homes, but

they had a role to play, and they were damaged for what

happened, and because of that, because of their

willingness to get involved in any degree, they are just

as responsible as the men who went into those homes and

tied up the victims and held them at gunpoint and robbed

them.

The evidence in this case, ladies and
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STATE'S CLOSING ARGUMENTS/Williams 2245

gentlemen of the jury, is clear, and it is beyond a

reasonable doubt that they were down for home-invasion

robberies and the time has come to hold them accountable

in your verdicts.

Now, this talk about the charges, the charges

here are fairly simple, I mean, you have them defined in

your jury instructions. First is First Degree Burglary, a

very simple crime. If you go into a home with the intent

to steal, you're committing a burglary. If you do it

while armed with a firearm, it's a First Degree Burglary.

Likewise, in the case of First Degree Robbery,

if you want to steal someone's property and to steal that

you use the threat of force or you put your victim in fear

in order to steal their property, that's a robbery, and if

in doing that, you are armed with a firearm, that's First

Degree Robbery.

Likewise, Second Degree Assault. If you put

someone in fear, you don't have to punch them, you don't

have to touch them, but if you put someone in fear by your

actions that they're about to be hurt or harmed, that's an

assault. And if you do that by displaying a weapon, you

don't have to shoot it, you don't have to club them with

it, and you don't even have to point it at them, if you

wield a firearm, you are committing Second Degree Assault

by putting them in fear of harm.
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STATE'S CLOSING ARGUMENTS/Williams 2268

got, the gold and the jewelry, she says and I'm about to

have other shit to sell too. And she, as they're talking

some more, they're talking about all this stuff that was

stolen from the Fernandez's, the iMax, the iPads and the

cameras, and Azias says, well, don't sell that camera, and

she says they're not, they're not. Is she in on this plan

to liquidate these assets from these home invasions?

Absolutely. Again, that's always the plan. They're not

stealing all this stuff because they want to parade around

town with the most gold jewelry and all the stolen items.

The goal is to find the cash, and whatever else they can

get their hands on, liquidate it.

So Azias was selling the stolen jewelry. The

next day he's guilty of trafficking. They knew the plan

always was to sell it or to steal with the intent to

resell. They're guilty, and other members of this group

were armed with weapons in the home when they were

stealing this property, so the Special Verdict Form is

yes.

Now, what about August 26th of 2012? In this

case, Azias Ross is charged with only two things,

Conspiracy and Trafficking, and this is important. He

knows the plan. He clearly does. By his own admission,

they tell me everything that happens afterwards, he knows

what moving forward with the plan is, what their MO is.
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And if you have any doubt about that, listen to the jail

calls where he sees the article in the newspaper and

recognizes from reading that article alone who they're

talking about, who's involved in these home invasions, he

knows. He knows the plan. He's also down once he gets

out of jail.

In June, he tells Soeung Lem -- not Soeung

Lem, he tells his girlfriend, don't do this. Don't do

this any more. Maybe at that point he had had a change of

heart, he had had a come to Jesus moment, if you will.

He's been in jail for a time, and he realizes, this is not

cool, and so when he's on the phone with his girlfriend,

he's telling her, don't do it any more. Don't do it.

But, by July, his tune has changed. He's

talking to his brother about the newspaper article, and

what does he tell his brother? Cool off, if only for a

minute, you know what I'm saying? At least till I get

out, dog. He's not saying anything about how these are

bad, don't do them any more. Just wait till I get out.

You're bringing heat, the newspaper and the police are

onto you. You are not doing it right, wait until I get

out. So, is he down? He says as much in his phone call.

Now what happens, remarkably as soon as he gets out of

jail, the next home invasion, guess what? He's got $5,100

of the Danh's money. Do you think that's a coincidence?



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

STATE'S CLOSING ARGUMENTS/Williams 2270

And to be clear, it's the Danh's money.

Here's the bundle of money that came out of his pocket.

Here it is when it's unwound. It's all new money. It's

not new money in the sense of these were printed in 2012,

it's new money just as Sophea Danh told you, because it

sat her in her safe, her hard earned savings, for years.

And in an instant, in an instant, it was all gone.

Do you think it's a coincidence that Azias has

51 new $100 bills and that Azariah has the Danh's jewelry

as well as 56 new $100 bills, and Alicia Ngo has 72 new

$100 bills and that in Chouap's girlfriend's purse is 24

new $100 bills. This is an important point. You heard

all about Kasandra Zuniga. Who is Kasandra Zuniga? What

you heard is that she is the girlfriend of one of the

people arrested. By process of elimination, it's not

Alicia Ngo or Azariah Ross, because they're in a

relationship, and it's not Soy Oeung or Azias Ross because

they're in a relationship. Who does that leave? Nolan

Chouap, who was in the car with her at the time of the

arrest. That's $20,200 in new $100 bills. Coincidence

that the Danhs had roughly $20,000 in new $100 bills? Of

course not.

Azias Ross does not get $5,100 for doing

nothing. If he's not down, he's not getting a quarter

stake of the cash that's stolen. He was down for
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something, and he did something as part of that

Conspiracy. Again, think about the charge of Conspiracy.

An agreement, the agreement was I'm down, and a

substantial step. Someone committed a home invasion at

the Danh's home, and it also was not an accident that the

day after the home invasion, when he has all that cash on

his person that they're on their way to sell the jewelry

from the Danh's home invasion.

Ladies and gentlemen, I'm going to sit down

now and turn it over to Ms. Martin and Mr. Steinmetz. As

you listen to them, keep a couple of things in mind. They

have a job to do, and they done it ably. Sometimes when

the evidence is as overwhelming as it has been here

there's only so much you can say. As you listen to them,

remember you didn't check your common sense at the door,

so keep that in play, and as you listen to them, remember

that all of this evidence leads to a picture. It is the

sum of its parts. Certain pieces of evidence can surely,

like any piece, or any puzzle, be subject to scrutiny or

questioning. But when you look at that evidence in sum,

and the picture it paints together, the picture is

undeniable, and that's that there were a string of home

invasions committed by Nolan Chouap and Azariah Ross who

went in the home. And Azariah Ross's brother, Azias Ross

and his girlfriend Soy Oeung were down for what happened.
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They were willing to assist. They didn't go in the home,

but they were willing to serve as the look out. They were

willing to serve as the driver, and they were willing to

set up the victims, and for that, they are just as

responsible as the men who went in the home.

Ladies and gentlemen, the State's burden is to

prove this case beyond a reasonable doubt, and it's a

burden that we embrace here, because the evidence is

overwhelming. These defendants are guilty of the charges

with which they have been charged, and the time has come

for you to hold them accountable in your verdicts. Thank

you.

THE COURT: Okay, folks, we are going to break

for the lunch hour. I don't want to beat a dead horse,

but you are close but you are not there yet, so no talking

about the case. When we come back, there will be three

more arguments to make, and then it will be time for you

to deliberate.

So, I am going to let you go for lunch. Would

you come back at 1:15, please, and we will try and get

started as close to 1:30 as possible. So, we will be at

recess until 1:30.

(Noon recess taken.)
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MARCH 3, 2014

AFTERNOON SESSION

* * * * * *

(The following proceedings were held

outside the presence of the jury:)

THE COURT: I understand there was something

that you wanted to take up?

MS. MARTIN: That is correct, Your Honor. And

I will rely on Mr. Steinmetz for the law, as he pulled the

case, but the State's Power Point included a slide which

listed a charge, had an arrow to the word "guilty." We

have a case just last week out of this county about

putting "guilty" in the Power Point, about the State

offering its opinions as to the guilt of any defendant.

It's inappropriate. Two divisions now have said it's

inappropriate, and we not only object, we move for a

mistrial.

THE COURT: Can we easily -- how hard would it

be to call up the --

MR. WILLIAMS: It's not -- it's upstairs.

Here's what they're neglecting to tell you. The cases

that discuss this talk about booking photos and

superimposing the word "guilty" over the booking photo of

the inmate. Both of the cases they are talking about,

that's the exact issue. And the issue according to the
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appellate courts is, they're taking an exhibit,

necessarily a booking photograph, and doctoring it,

creating something that wasn't admitted at trial, and by

adding those words guilty, superimposed over the booking

photo, talking about elements and saying, if you find X,

Y, Z, arrow, they are guilty. There is nothing

inappropriate about that.

MR. STEINMETZ: I think I can clear that up

for you and give you a copy of the case, Your Honor. I

disagree with Mr. Williams' assessment that it's the

doctoring of the photograph that's the problem. It's the

word guilty. And you also add onto that that he called my

client a liar on several occasions, and you have a

cumulative error, which is also referred to in the Hecht

case. I only printed one copy, but I think you are

familiar with the case. That's what I just handed up.

The combination of the two, impugning the

credibility, putting up the word "guilty" there, creates

an unnecessarily inflammatory argument to the jury that

can impose upon the defendant's right to a fair trial.

And I think that's exactly what just happened in this

case. So we are asking for a mistrial.

MS. MARTIN: And I have just one issue, and I

objected at the time. I counted at least four slides

where there were quotation marks, and they indicated that
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reasonable doubt is. Proceed.

MR. GREER: Thank you. Getting back on track,

and now I've somewhat lost it but it's an abiding belief,

again down the road. You've got to be still convinced,

and what I was saying when I -- when there was an

objection was based on the law that the Court gives you,

based on the facts as you understand them, not based on

nebulous feelings, et cetera, but based on the facts as

applied to the law that the Court gives you. And in this

case the State is confident that based on the evidence in

this case, and the law, these defendants are all guilty of

all crimes charged. Thank you.

THE COURT: Okay, ladies and gentlemen, I had

hoped to get the case to you for a little bit of

deliberation today, but obviously we don't have time for

that.

When I first started practicing in the Dark

Ages, we would have jurors deliberate until 9, 10 o'clock

sometimes, but we are a little more humane than that now,

so I am going to release you.

The first thing, though, I have to talk to you

about a few things. The first thing is, we have three

jurors up in our upper left-hand corner that are part of

our family, if you will, but we are going to have to let

them go. Alternates, I told you, if we reached this stage
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THE COURT: You know, I struggle with this,

because I have to follow the Court of Appeals, but like

anybody else, I have my opinions on whether I agree or

disagree with the Court of Appeals.

I don't think this falls within what the Court

of Appeals was concerned about. I don't think it's error,

to begin with, on the part of the prosecutor to show a

series of events which lead to a finding of guilty. I

think that's just logical progression and the use of the

word "guilty" has never been termed improper, and it would

be absurd if it were, since it's central to the whole

undertaking when somebody makes an argument.

I disagree a little bit with Mr. Williams that

everything is a personal opinion. I think you are

required by the case law to try and remain as removed from

the situation as you can personally, that you're pointing

out to the jury a logical argument, you are pointing out

to them the facts that have been proven.

Now, where I think the problem comes is from

the very name of what you are doing, which is making an

argument.

When you make an argument, you obviously

marshal all the facts on one side and try and show where

the facts on the other side are not of any materiality in

the case.
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And that requires you to put together a one --

something that has a conclusion to it, an ultimate

conclusion, and if you can't give your ultimate

conclusion, which, for the State, is that the jury ought

to find the defendants guilty, what's the point? How do

you make an argument? You can't make an argument if you

can't tell them what it is that you are arguing for or

against. I think that's the crux of the problem.

And I think what the Court is saying is error

is when you emphasize things in a way that don't go to

logic or don't advance your argument. When you are trying

to prevail based on passion or emotion and slashes over

defendant's faces and red highlighting and the like are

error.

We don't have that here. But even if we did,

I guess where I would disagree with the Court of Appeals

is their assessment that somehow this makes a difference

to a jury. I am convinced to a moral certainty that if

you brought this jury out right now and said how impacted

were you by the fact that Mr. Williams had a Power Point

that said dot, dot, dot and guilty at the bottom, and they

would scratch their heads and go, did he have that? They

wouldn't even know that that happened yesterday, and I

would think that it's extremely likely that the jurors in

Hecht are sitting there, if they know of this decision,
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and saying, oh, come on, that didn't have anything to do

with our verdict. That was nothing that impacted us or we

even talked about or cared about, and I am convinced that

it's 10 times more the case here than it was there. So

even if somehow this is error, which I don't begin to

believe, I'm absolutely convinced there's no showing and

no way you could show, and no way that there was any

impact on the jury as a result of this. Motion denied.

MR. STEINMETZ: Thank you, Your Honor.

THE COURT: Anything else we need to do? If

not, we will let them deliberate. I've got to go down to

CD-1, and if you would all remain somewhere where Heather

can catch you if we need to come back and deal with

anything from the jury.

MR. STEINMETZ: Just one piece of

housekeeping. My son has another basketball game this

afternoon, and I have arranged for Mr. McGowan to be

available in my stead and I will give Heather that phone

number right now.

THE COURT: Does Ms. Oeung consent to that?

MR. STEINMETZ: Pardon?

THE COURT: Does your client consent to that?

MR. STEINMETZ: I'm about to get that consent.

I haven't had a chance to talk to her.

MR. GREER: You never said how, if there's
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
 

DIVISION  II 
STATE OF WASHINGTON,, No.  46425-0-II 
 (Cons. With No. 46435-7-II) 
    Respondent,  
 ORDER DENYING APPELLANT 
 v. OEUNG’S MOTION FOR 
 RECONSIDERATION, AND 
SOY OEUNG AND AZIAS ROSS,, ORDER GRANTING APPELLANT ROSS’S 

MOTION FOR RECONSIDERATION, 
 AND ORDER WITHDRAWING OPINION 
    Appellants.  

 
 The unpublished opinion in this case was filed on June 14, 2016.  Upon the motions of each 

appellant for reconsideration, it is hereby 

 ORDERED that appellant Oeung’s motion for reconsideration is hereby denied.  It is further 

 ORDERED that appellant Ross’s motion for reconsideration is hereby granted, and the 

opinion previously filed on June 14, 2016 is withdrawn.  A new opinion will be filed this same date. 

IT IS SO ORDERED. 

 Dated this 27 day of September, 2016. 

  

 SUTTON, J. 
We concur:  
  

MAXA, A.C.J.  

MELNICK, J.  
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Washington State 
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Division Two 
 

September 27, 2016 



IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
 

DIVISION  II 
 
STATE OF WASHINGTON, No.  46425-0-II 

(Cons. with No. 46435-7-II) 
  
   Respondent,  
  
 v.  
  
SOY OEUNG and AZIAS ROSS, UNPUBLISHED OPINION 
  
   Appellants. 
 

 

 
 SUTTON, J. — Soy Oeung and Azias Ross appeal their multiple convictions1 arising from a 

series of home invasion robberies in January and April 2012 (Ross) and May 2012 (Oeung).  They 

argue that they are entitled to a new trial because of the violation of their public trial right during 

jury voir dire, the trial court’s denial of their motion for mistrial, the prosecutor’s misconduct during 

closing arguments, and the erroneous jury instructions on unanimity and reasonable doubt; further, 

they argue that there is insufficient evidence to support several of their convictions and the 

associated firearm enhancements.  They also argue that the trial court made errors at their 

sentencing hearing.  Finally, Ross argues separately that he received ineffective assistance of 

counsel and asserts two additional claims in a statement of additional grounds (SAG).   

 We hold that none of the alleged procedural errors during trial constitute reversible error 

and that there is sufficient evidence to support all of Oeung’s and Ross’s convictions and the 

                                                 
1 Their convictions were for conspiracy, first degree robbery, first degree burglary, unlawful 
imprisonment, theft of a firearm, first degree trafficking in stolen property, and the associated 
firearm enhancements.   

Filed 
Washington State 
Court of Appeals 

Division Two 
 

September 27, 2016 
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associated firearms enhancements.  We also hold that Ross’s counsel was effective and that his 

SAG claims have no merit.   

 Further, the sentencing court did not err when it ruled that Oeung’s and Ross’s first degree 

burglary and first degree robbery convictions were not the same criminal conduct, but did err when 

it dismissed certain convictions on counts that violated double jeopardy rather than vacating and 

dismissing them with prejudice.  We further hold that the sentencing court did not err when it denied 

Oeung’s request for an exceptional mitigated sentence and that the remainder of Oeung’s judgment 

and sentence was proper.  However, we hold that the sentencing court did err in sentencing Ross 

on counts I, XI and LXXII, and Oeung on count XIV.  We reverse and remand with instructions to 

resentence Ross on counts I and XI and Oeung on count XIV not to exceed the statutory maximum 

sentence, acknowledge the scrivener’s error on Ross’s count LXXII, and order the sentencing court 

to resentence Ross on count LXXI.   

FACTS 

I.  ROBBERIES: JANUARY 25, APRIL 27, AND MAY 10, 2012 

A.  JANUARY 25, 2012—ROSS ROBBERY #1 

 On the evening of January 25, 2012, Soeung Lem entered her home through the back door 

when a man grabbed her arm and held a “gun” against her head.  VI Verbatim Report of Proceedings 

(VRP) at 799.  Lem never saw what the man was holding because she was afraid to look at it.  The 

intruder asked her, first in English, then in Cambodian, “Do you know what this is?”  VI VRP at 

800-01.  The man then forced her to lay down on her stomach on the kitchen floor.   
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 The gunman, who was wearing dark clothes and a mask, asked her where she kept her gold.  

He then led her to the living area, where he laid her on the couch, tied her hands behind her back, 

and covered her face with a jacket.  There was another man also searching the house.  After both 

men finished searching the house, the gunman removed the jacket from Lem’s face and told her not 

to get up for 15 minutes.  The incident lasted about 30 minutes.   

 Lem called her children, who called the police.  Lem described the men as slender, wearing 

dark clothes, and that one man was taller than the other.  The men stole $4,000 in cash and several 

pieces of gold jewelry, which Lem and her daughter later identified in photos the police provided.   

 In July, police showed a photo array to Lem, who selected and signed her name next to a 

photograph that depicted Nolan Chouap, who Lem identified at trial as the man who tied her up.2  

B.  APRIL 27, 2012— ROSS ROBBERY #2 

 On the evening of April 27, 2012, Bora Kuch was at home with her two-year-old grandson, 

watching television upstairs in the home that she shared with her daughter, and son-in-law, Fred 

Van Camp.  She heard a loud noise downstairs and went to investigate.  Two men confronted her 

on the stairs and pushed her back into a bedroom.   

 The men wore dark clothes and one covered his face with one of Kuch’s shirts.  The man 

who pushed Kuch was “over 20 years old, long hair, with mustache” and Kuch stated that he was 

“Khmer” because he threatened her in Cambodian.  V VRP at 635.  The other man searched the 

                                                 
2 Other witnesses also testified that the person in the photograph was one of the robbers. 
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house, and Kuch did not see any details about him, but did note that he was taller than the man who 

pushed her.   

 Shortly after he pushed her into her room, the shorter man pointed a gun at Kuch.  At one 

point, when Kuch attempted to open a window, the gunman shouted, “Do you want to die?” and 

pointed a black handgun at her.  V VRP at 637, 642.  The gunman then tied Kuch’s hands behind 

her back “[w]ith some kind of wire.”  V VRP at 638.  Kuch managed to untie herself while the men 

were still searching the house, but the men found her and tied her up again.   

 The two men continued to threaten Kuch, demanded keys to a safe, and asked for money.  

Kuch told the men that there was no money in the safe, only guns; Kuch gave the men $500 cash 

she kept hidden under her mattress when they threatened to hurt her grandson.  The men broke into 

the safe, and one of the men showed Kuch a gun he took from the safe, stating, “This is a nice gun, 

grandma.”  V VRP at 652.  While they were emptying the safe, Kuch heard the “taller guy” talking 

to a female on a phone.  V VRP at 659.   

 The men took a number of handguns and jewelry from the safe and a necklace that Kuch’s 

grandson was wearing.  After they emptied the safe, the men left.  The incident lasted for 

approximately two hours.   

 Van Camp learned of the robbery and called the police on his way home where he 

discovered eight firearms missing from the safe in his office.  His friend, Sidoung Chan Sok, owned 

six of the stolen firearms.  One of his guns, a 9 mm handgun, was mounted with a red laser-sight.   

 When police returned to show him photographs of recovered property, Van Camp identified 

four of the stolen firearms—a 12 gauge Remington 870 shotgun, a Mossberg 500 shotgun, a 
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Springfield XT 9 mm handgun, and a Taurus 9 mm handgun.  All but the 12 gauge shotgun belonged 

to Van Camp’s friend, Sok.  Van Camp also identified jewelry belonging to his wife and son.  Van 

Camp testified that his and Sok’s firearms functioned properly and were operable.   

 Later, on two separate dates, the police showed Kuch a photomontage.  While viewing one 

of the photomontages, “[Kuch] told the officer that one picture looked similar to the person that 

came to rob [her], but the officer said, no, that’s not the right guy.”  V VRP at 673-74.  Kuch also 

testified that the officer showed her another photomontage, and that she identified and signed her 

name next to a photograph that depicted Nolan Chouap.  That montage was admitted into evidence, 

and Kuch never made an in-court identification of any of the defendants.   

C.  MAY 10, 2012—OEUNG ROBBERY 

 On May 10, 2012, at around 5:00 p.m., a woman knocked on the door of Remegio and 

Norma Fernandez and asked for “John.”  VII VRP at 949.  Remegio 3 looked out a window at the 

side of the door and told the woman, “John doesn’t live here.”  VII VRP at 949.  The woman left 

and got into a blue, four-door sedan.  Remegio described the woman as 20-something, short, 

chubby, approximately four-foot eight-inches tall, and with light brown skin.   

 Approximately one hour later, Remegio and Norma were watching television when two 

men, one armed with a gun, shattered their back door and entered the home.  Both men wore black 

knitted caps and handkerchiefs over their faces.  At one point, the gunman lowered his handkerchief 

for a brief moment, and Remegio could see his whole face.   

                                                 
3 To avoid confusion, we refer to individuals with the same last name by their first names, we mean 
no disrespect.   
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 When the men entered the house, they ushered the Fernandezes upstairs, held them at 

gunpoint, and demanded money.  Remegio, a 20-year Army veteran, recognized the gun as a 9 mm 

handgun with a mounted laser-sight.  Throughout the time the men were in the home, the gunman 

repeatedly threated Remegio with the gun, removed the pistol’s loaded magazine, and showed 

Remegio the bullets.  While the men searched the rest of the house, both Remegio and Norma heard 

the second man talking on a “two-way radio” with a woman.  VII VRP at 988-90.   

 At one point, Remegio attempted to escape, but was caught by the gunman, who held the 

pistol in Remegio’s mouth and threatened to kill him.  After he attempted to flee, the men bound 

Remegio’s hands and legs, and confined him and Norma in their bathroom, where the gunman held 

them at gunpoint until he and the other man left.  The Fernandezes were in the bathroom for 

approximately one hour.   

 Before the intruders left, they told Remegio that they had friends at the Jack-in-the-Box near 

his home, and that if he did something the friends would come over and beat-up the Fernandezes.  

The intruders left with the stolen items in backpacks and suitcases taken from the home.  The men 

were in the home for approximately three hours.   

 The men took more than $5,000 in cash from Remegio’s step-daughter’s bedroom, all of 

the gold jewelry in the house, a display samurai sword, an Xbox 360 gaming console, and a 

.22 caliber pistol.  The pistol belonged to Remegio’s father, and he testified that he did not know 

whether it functioned or not.   

 Shortly after the robbery, Remegio and Norma met with a sketch artist and created two 

composite sketches, one of the woman who knocked on the door, and one of the gunman.  They 
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also met with detectives to review photomontages of potential suspects.  From the photomontage, 

Remegio identified Nolan Chouap’s booking photo as the gunman.  Norma also identified the same 

photo from the photomontage based on the gunman’s build.   

II. JAIL HOUSE PHONE CALLS4 

 Dale Vasey served time in the Pierce County Jail where he met Ross,5 who was his 

bunkmate.  In early July 2012, Vesey read a newspaper article about several home invasion 

robberies.  Vasey loaned the paper to Ross, who also read the article and then showed it to another 

inmate, stating, “Read this.”  XII VRP 1765.  Ross asked Vasey “if he could hold onto that portion 

of the newspaper for a while,” and shortly after Ross went to the phone bank with the article and 

made a phone call.  XII VRP at 1766-67.  Vasey overheard Ross talking with his mother, trying to 

reach his brother, Azariah Ross.  After this incident, Vasey contacted law enforcement and, on July 

12, Vasey met with Detective Timothy Griffith, one of the detectives assigned to the home invasion 

robbery cases.   

 After Griffith’s meeting with Vasey, Ross became a person of interest, and Griffith began 

listening to his jail phone calls.  Griffith located about 15-20 hours of jail phone calls Ross made 

during his incarceration.  The majority of the phone calls were between Ross and his girlfriend, Soy 

Oeung.  They often mentioned Nolan Chouap, also known as “Sneak,” “Sneaky,” or “Sneaks,” 

Alicia Ngo, also known as “Lisa,” and Ross’s brother Azariah Ross, also known as “Azzi.” 

XIV VRP 2107-08.  Ngo is Azariah’s girlfriend and Chouap is a close friend of Oeung and Ross; 

                                                 
4 The State entered 15 recordings into evidence.   
 
5 Ross was in custody for an unrelated charge.   
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at the time of the robberies, Oeung, Ross, Azariah, and Ngo all lived in the same home, and 

occasionally Chouap would reside there as well.   

 There were four phone calls between Oeung and Ross on May 10, the same day as the 

robbery at the Fernandezes’ home.  In the first phone call, Oeung told Ross that, “Az[ariah] said 

he’s gonna pick it, pay, pay him off with some uh ring whatever, pay off your debt the ring whatever 

money they get for it.”  Ex. 133, at 00 min., 16 sec.   

 In the second call, made about 6:14 p.m., Oeung told Ross, “I’m with Az[ariah] and Lisa, 

they trying to come up right now but I’m outside.”  Ex. 134, at 00 min., 10 sec.  Oeung confirmed 

that “Nolan” was also with them, and “I told ‘em that I would go with them and just knock on the 

door if they give me some money so I can just put money on your books and they said ‘yeah.’” 

Ex. 134, at 00 min., 17 sec.  In the third call, at 7:19 p.m., Oeung is heard saying, “Lisa.  Do you 

want to get me a Jumbo Jack? . . .  I got three dollars in my purse.”  Ex. 135, at 1 min., 40 sec.  And, 

in the final call at 9:40 p.m., Ross asks to talk to “Az[ariah]” and Oeung tells Ross, “He’s at, he’s 

in a thing right now.”  Ex. 136, at 00 min., 15 sec.   

 The next morning, Ross called Oeung again who said she would wake “Az[ariah]” up 

because she “got to go sell some gold.”  Ex. 137, at 00 min., 8 sec.  She also confirmed that Azariah 

“[came] up,” that there was “[h]ella gold” and that she’s about to sell other items, and Ross’s debt 

is paid off.  Ex. 137, at 00 min., 18–53 sec.   

 In a call on June 6, Oeung expressed her concern to Ross over news reports on a home 

invasion robbery where a girl “came knocking on the door,” and Ross assured her that, “They’re 
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lying.”  Ex. 140, at 00 min., 00–25 sec.  In another June phone call, Ross cautioned that “[t]hey’re 

moving too fast.”  Ex. 141, at 00 min., 10 sec.  

 On July 4, in a call Ross made to his mother, he stated that he read a newspaper article and 

“Sneak, Az[ariah] and Lisa are hit right now.”  Ex. 144, at 01 min., 13 sec.  Ross also wanted his 

mother to purchase the newspaper to read the article.   

 Griffith then obtained a search warrant to search the contents of Ross’s cellphone, which 

was in Ross’s jail property while he was in custody at the Pierce County Jail.  Upon examination 

of the cellphone’s data, Detective John Bair recovered a photograph from Ross’s phone that Ross 

sent to Chouap on April 28, 2012.  The photograph depicted a number of firearms including 

shotguns and handguns.   

III.  ARREST, POLICE STATEMENTS, AND CHARGES 

 In August 2012, police officers arrested Ross, Oeung, Azariah, Chouap, and Ngo.  After 

their arrest, Detectives Baker and Griffith interviewed both Oeung and Ross, who, after Baker and 

Griffith advised them of their Miranda rights, waived their rights, and agreed to make statements.   

A.  ROSS’S STATEMENT TO POLICE  

 Ross admitted to driving for two of the home invasion robberies, one on January 25 and 

another on April 27, 2012.  Ross stated that his primary role was to “sit in the car” after he drove 

Azariah and Chouap to the homes, then to wait and pick them up afterward.   

 During the January 25 robbery, Azariah and Chouap stole $2,000-$3,000 in cash and gold.  

Ross, Azariah, and Chouap sold the gold, and Ross admitted to selling gold from other robberies 
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and to taking “Az[ariah] and Lisa” to sell gold.  VRP (2/11/2014) at 157.  Ross said that he would 

get between $200 and $300 when he would drive and help sell the gold stolen during the robberies.   

 Ross admitted driving for two robberies “that I know of where they had guns.”  VRP 

(2/11/2014) at 160.  Ross admitted to driving for a robbery in April 2012 where guns were stolen 

from the home.  Ross drove Azariah and Chouap to the house knowing that they were going to steal 

property from the home.  Initially, they thought the home was vacant, but Azariah and Chouap told 

Ross that they encountered someone in the home and shared the details of what happened inside 

the house.  Ngo waited with Ross in the car, and communicated with Azariah on a walkie-talkie 

while he was inside the home.   

 Ross said they communicated on walkie-talkies because, “if anybody went to the house, he 

could contact the people inside much quicker on a walkie-talkie than a cell phone,” and, “if there 

was a shooting inside the residence, Azariah Ross and [Chouap] could call him quicker . . . than a 

cell phone.”  VRP (2/11/2014) at 163-64.  When Ross picked up Azariah and Chouap after the 

robbery on April 27, they were carrying a pillowcase and a gun case that contained two shotguns.   

 After he picked them up, Ross took Azariah and Chouap back to his home, where Ross 

photographed the stolen weapons with his cellphone, which he sent to Chouap, to assist in selling 

the guns.  Baker and Griffith showed Ross the photograph taken from his cellphone, and Ross 

admitted that it was the same picture.  For his assistance selling gold and driving, Ross stated he 

received, in total, between $5,000 and $10,000.   
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B.  OEUNG’S STATEMENT TO POLICE  

 During her interview, Oeung initially denied being involved in any home invasion robberies 

with Azariah or Ngo in May 2012.  However, when Baker confronted her about the robbery at the 

Fernandezes’ home on May 10, Oeung admitted that she “had been involved in that one.” 

VRP (2/11/2014) at 90-91.   

 Oeung admitted to police that, earlier that day, Azariah, Ngo, and Chouap6 arrived at her 

mother’s home.  Ngo drove a blue Dodge Stratus belonging to Azariah’s mother, and Ngo drove 

Oeung, Azariah, and Chouap to 7502 South Ainsworth.  Oeung stated that, while riding in the back 

seat of the car, Azariah, Chouap, and Ngo offered her money to knock on the door of the house and 

ask for a specific person and she agreed with their plan.   

 Oeung got out of the car, and as she walked to the front door, she noticed that there was a 

metal fence around the front of the home.  Oeung knocked on the door, and an Asian man “answered 

the door through the window that was adjacent to the door.”  VRP (2/11/2013) at 94.  Oeung asked 

for the person she had been told to ask for and returned to the car, telling Azariah, Ngo, and Chouap 

“that an old man” was in the home.  VRP (2/11/2014) at 94.  The four then drove around for 

“approximately 20 to 30 minutes” and parked near the Fernandez home.  VRP (2/11/2014) at 95-

96.  Oeung said that the others, “[S]aid they were going to get something or whatever.” 

VRP (2/11/2014) at 96.   

                                                 
6 Because Chouap, Oeung, and Ross were initially co-defendants, a prior court ruling had redacted 
Oeung’s statement to eliminate any reference to Chouap.  See Ex. 73; VRP (10/24/2013) at 18-22.  
Because Chouap is not part of this appeal, and the original, un-redacted statement specifically 
named him, we use his name to avoid confusion.  



No. 46425-0-II 
(Cons. with No. 46435-7-II) 
 
 

12 

 Azariah and Chouap got out of the car to “go check out a couple of houses” and Ngo and 

Oeung waited for them.  VRP (2/11/2014) at 96.  Oeung said that, when Azariah and Chouap said 

they were going to go “check out” houses, it meant, “they were going to go take stuff.” 

VRP (2/11/2014) at 96.  While they waited for Azariah and Chouap, Ngo drove to Jack-in-the-Box 

where Oeung ordered a Jumbo Jack, and heard Ngo communicating with Azariah and Chouap on a 

walkie-talkie.  Over the walkie-talkie Ngo asked, “What are you guys doing,” and, “When are you 

coming back?”  VRP at (2/11/2014) at 98.   

 When Azariah and Chouap returned, they were both carrying backpacks.  Azariah and 

Chouap gave Oeung $200 from one of the backpacks.  Azariah and Chouap had “a stack of $20 

bills about one-half inch thick [and a small] brown envelope.”  VRP (2/11/2014) at 102.  Oeung 

also saw gold jewelry and cash in the backpacks.  Oeung declined to give a recorded or hand-written 

statement.   

C.  CHARGES    

The State charged Ross with two counts of conspiracy, first degree burglary, first degree 

robbery, second degree assault, unlawful imprisonment, and first degree trafficking in stolen 

property, and one count of theft of a firearm for his involvement in the robberies on January 25 and 

April 27.7   

The State charged Oeung with one count of conspiracy, one count first degree burglary, two 

counts first degree robbery, two counts second degree assault, two counts unlawful imprisonment, 

                                                 
7 The State also charged Ross with several counts related to a robbery on August 26, 2012, but later 
dismissed all but the charges for conspiracy (count LIX) and trafficking (count LXXI).  
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one count of theft of a firearm, and one count first degree trafficking in stolen property for her 

involvement in the robbery on May 10, 2012.  All of the charges against Ross related to the January 

and April robberies, and the charges against Oeung related to the May robbery, carried firearms 

enhancements except for count XXII (Oeung) and count XII (Ross).   

IV.  TRIAL 

 Initially, the State tried Ross, Oeung, and Chouap as co-defendants.8  

A.  JURY VOIR DIRE—PEREMPTORY CHALLENGES 

 The trial court instructed counsel that, because it did not “like it to look like there is or isn’t 

collaboration between the defense attorneys,” that counsel would “pass a sheet of paper” to exercise 

their peremptory challenges.  IV VRP at 532.  The record notes the conference as “Peremptories 

conducted.”  IV VRP at 548.  The prosecutor and defense documented the jury selection, in the 

defendants’ and the jury’s presence, on a document titled “PEREMPTORY CHALLENGES,” 

which was filed with the court.  Clerk’s Papers (CP) at 788 (Oeung), 765 (Ross). 

B.  MOTION FOR MISTRIAL  

 After nine days of testimony, Chouap pled guilty and was dismissed from the case.  Prior to 

Chouap’s plea, Detective Baker testified that Chouap told the police that he “did not always carry 

a weapon, but when he did, he carried a .38 snub-nose revolver.”  VRP (2/11/2014) at 147.   

 After Chouap was no longer a co-defendant in the case, the State moved to admit evidence 

of property recovered by the police when they executed the search warrant for Ross’s residence, 

                                                 
8 The State dropped the charges against Ngo, and the court severed the trial of Azariah based on 
attorney unavailability.   
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including evidence of a “.357 Smith & Wesson revolver that was recovered from a curio cabinet in 

the living room.”9  XII VRP at 1673-74.  The State asserted that,  

[W]e do know that a .357 revolver was used because that’s what Nolan Chouap said 
was used in his confession that was . . . referenced to the jury.  That’s the gun he 
said he would use, a .357 snub-nosed revolver was the weapon he said he used.   
 

XII VRP at 1678.  The trial court allowed admission of the revolver as long as the State could 

establish that it was a snub-nosed revolver.   

 After the trial court ruled that the gun evidence that Nolan Chouap admitted to carrying was 

admissible, the State then introduced the testimony of Detective William Muse.  Muse testified that 

he searched a downstairs bedroom belonging to Ross and Oeung, and the living room on the main 

floor.  In their downstairs bedroom, Muse found a loaded magazine and a trigger lock for a Taurus 

.44 caliber semiautomatic pistol/handgun.  In the living room he found a .38 caliber revolver.  Based 

on the court’s prior ruling regarding the evidence of a .357 revolver, defense counsel objected to 

Muse’s testimony and the displayed photograph of the gun.   

 Outside the presence of the jury, the State admitted that, because Chouap was no long a co-

defendant, his confession that he used a .38 revolver in the robberies was inadmissible and could 

not be used against Ross and Oeung.  The trial court ruled that the evidence of the .38 revolver was 

not admissible because without Chouap’s confession, there was no connection between the revolver 

and the crimes. 

 Oeung and Ross moved for a mistrial because of the prejudicial nature of the evidence of 

guns in common areas.  The trial court found that the manner in which the firearm was raised was 

                                                 
9 The other evidence the State sought to introduce is not before this court.   
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not “particularly inflammatory.”  XII VRP at 1744.  The trial court denied counsel’s mistrial 

motion, and gave the jury a curative instruction to disregard Muse’s testimony about the gun and 

the photograph of the gun.   

C.  JURY INSTRUCTIONS 

 For the firearms enhancement, the trial court gave the jury instruction no. 59 (corrected) for 

the special verdict forms, which provided,  

If you find the defendant not guilty of a particular count, do not use the 
corresponding special verdict form for that count.  If you find the defendant guilty 
of a particular count, you will then use the special verdict form for that particular 
count.  In order to answer a special verdict form “yes,” all twelve of you must 
unanimously be satisfied beyond a reasonable doubt that “yes” is the correct answer.  
If you do not unanimously agree that the answer is “yes” then the presiding juror 
should sign the section of the special verdict form indicating that the answer has 
been intentionally left blank.   
 

CP at 300.  Neither defendant offered an alternative instruction, nor did they object to the 

instructions the court gave to the jury.   

D.  STATE’S CLOSING ARGUMENT  

 In closing, the State argued its theory of the case that Ross and Oeung were part of a group 

of people who sought out homes where they knew the residents were at home in order to maximize 

their profits, and that they entered the homes with real guns.  When arguing that the guns were real, 

the prosecutor stated, 

[Ross] says himself that they were real guns.  And if you have any doubt about what 
he knew, look at his next statement.  Why did you use walkie-talkies?  We used 
walkie-talkies for safety reasons.  What do you mean safety reasons?  Well, I had to 
be able to get ahold of them on a moment’s notice . . . . Because if they shot someone 
in the home, I needed to be there ASAP. 
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XVI VRP at 2252 (emphasis added).  Defense counsel objected to the prosecutor’s misquote, 

arguing that “it was not a verbatim quote.”  XVI VRPR at 2253.  Ross actually said they used 

walkie-talkies to communicate faster “if there was a shooting inside the residence,” Azariah and 

Chouap could call him quicker.  VRP (2/11/2012) at 163-64 (emphasis added).  The trial court 

sustained the objection and gave a curative instruction,  

 With regard to the evidence in the case, folks, it’s your interpretation of what 
was proven and what was not proven that is important.  The attorney’s remarks, 
statements and arguments are not evidence in the case as I've instructed you, it’s 
what you remember from the evidence and what you find from the evidence that 
makes the difference in the case, so you are free to disregard any argument that’s 
contrary to the evidence as you find it. 
 

XVI VRP at 2253.   

 Shortly thereafter, the prosecutor made a similar argument,  

[Ross] would have realized, this is a home invasion, it’s not just a burglary, that’s 
why they have the walkie-talkies, in case they have to shoot someone to give each 
other updates about what is going on.  
 

XVI VRP at 2260 (emphasis added).  The State’s PowerPoint slides also misquoted Ross’s 

statement regarding the walkie-talkies, using two different statements on eight slides, “‘We used 

walkie talkies so I could come quick in case they shot anyone,’” and “‘We used walkie talkies just 

for safety . . . so I could come quick in case they shot anyone.’”  CP at 179, 181, 192, 194, 196, 

201, 203, 205.   

 After the prosecution’s initial closing arguments, Ross moved for a mistrial arguing that the 

State continued to misrepresent the evidence by misquoting Ross.  The trial court denied Ross’s 

mistrial motion, stating that the State’s arguments were reasonable interpretations of the evidence.   
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 During closing argument, defense counsel corrected Ross’s statement,  

 So, the State went on ad nauseam about this statement that Mr. Ross made 
about shooting inside, and the using of the walkie-talkies.  The actual statement that 
was testified to by Detective Baker was: Azias Ross also mentioned that if there was 
shooting inside the house, the suspects inside could call him more quickly.  
 
 That is not the same as if they shot someone inside the house.  There can be 
numerous ways that a shooting can occur inside a home, a homeowner could come 
home and have a gun.  A neighbor could see someone breaking in and go over there 
with a shotgun.  Police could be called and they could respond and they could have 
shots fired.  A shooting inside cannot be extrapolated to: well, he knew they had 
guns, and he knew they had walkie-talkies in case they shot someone inside.  That 
is not what he said. 
 

XVI VRP at 2285.   
 
E.  STATE’S REBUTTAL ARGUMENT 

 In the State’s rebuttal argument, the prosecutor argued to the jury,   

[Y]ou don’t have to be convinced about every detail of things, but you do have to 
be convinced beyond a reasonable doubt as to the elements.  
 One of the first things that I asked . . . was, you know, I want to know what 
you think about the truth, how important is the truth in our system? . . . Everybody 
agreed, it’s the basics of whether our system’s effective and works fairly for 
everybody is an understanding of the truth.  Without it, you just don’t have justice, 
right?   
 As relates to the elements, again, what truth? . . . [T]he state does have to 
satisfy you regarding the truth of those elements.   
. . . .  
 So, that slate is full.  And you need to carefully evaluate those feelings, those 
understandings that you have and how they apply to this case, what the State’s 
proven, what happened in this case, and compare that, of course, to this legal 
standard of beyond a reasonable doubt.   
. . . .  
 [The trial court’s reasonable doubt instruction] says a reasonable doubt is 
one for which a reason exists, it may arise from the evidence or lack of evidence.  It 
is such a doubt as would exist in the mind of a reasonable person after fully, fairly, 
and carefully considering all of the evidence or lack of evidence.   
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 If from such consideration you have an abiding belief in the truth of the 
charge, which are the elements, you are satisfied beyond a reasonable doubt.  So that 
means [when you come to an individual and collective decision] it has to be a 
decision that you have an abiding belief in the truth of.  [The verdict cannot change 
once it is rendered, and when the jurors look back they are] still satisfied to that day 
in the truth of the verdict based on the law.  
 

XVI VRP at 2348-51.  Defense counsel objected to the prosecutor’s apparent “second closing 

argument” and the “dangerous territory” of the “truth highway,” which the trial court neither 

sustained nor overruled.  XVI VRP at 2351.  The trial court admonished the prosecutor and gave 

the jury the following instruction: 

 The concept of abiding belief is only with regard to the prosecution’s burden 
and the defense, I remind the jury, doesn’t have to prove anything.  The State has to 
prove the case beyond a reasonable doubt.  My instructions explain to you what 
reasonable doubt is.   
 

XVI VRP at 2351-52.  The trial court previously had instructed the jury that their decisions “must 

be made solely upon the evidence presented.”  CP at 232.   

 At the end of his rebuttal argument, the prosecutor stated, “And in this case the State is 

confident that based on the evidence in this case, and the law, these defendants are all guilty of all 

crimes charged.”  XVI VRP at 2352.  The defense did not object.    

F.  VERDICT    

 The jury convicted Oeung of one count each of conspiracy (count XIV), first degree 

burglary (count XV), theft of a firearm (count XXII), and trafficking in stolen property (count 

XXIII), and two counts each of first degree robbery (counts XVI, XVII), second degree assault 

(counts XVIII, XIX), and unlawful imprisonment (counts XX, XXI).  The jury found that for all of 
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the counts with a firearm enhancement, the enhancement applied, answering “yes” on the special 

verdict forms.  

The jury found Ross guilty of two counts each of conspiracy (counts I, VII), first degree 

burglary (counts II, VIII), first degree robbery (counts III, IX), second degree assault (counts IV, 

X), unlawful imprisonment (counts V, XI), and trafficking in stolen property (counts VI, XIII).  The 

jury also found that each charge carried a firearm enhancement, answering “yes” on the special 

verdict forms.  The jury also convicted Ross of one count of theft of a firearm (count XII).10   

V.  SENTENCING 
 
A.  DISMISSED CHARGES – DOUBLE JEOPARDY   
 
 The jury convicted both Oeung and Ross of two counts of second degree assault and first 

degree robbery.11  The sentencing court found that Oeung’s and Ross’s convictions for the second 

degree assault charges (Oeung, counts XVIII, XIX. and Ross, counts IV, X), violated double 

jeopardy based on their convictions for first degree robbery (Oeung, counts XVI, XVII, and Ross, 

counts III, IX ).  The sentencing court further found that Ross’s second conviction for conspiracy 

to commit burglary (count VII) and conviction for unlawful imprisonment (count V) violated 

                                                 
10 With regard to the charges related to an August 2012 robbery, the jury acquitted Ross of 
conspiracy to commit burglary (count LIX), but convicted him of trafficking in stolen property 
(count LXXI) and answered “yes” to the firearm enhancement for that conviction.  The rest of the 
charges relating to August 26 were dismissed with prejudice (counts LX-LXX).  Ross does not 
appeal any of his trafficking convictions, or their enhancements, including his conviction related to 
the August robbery.   
 
11 In addition to finding Oeung and Ross guilty of the two charges of second degree assault (counts 
XVIII, XIX (Oeung) and counts IV, X (Ross)), the jury also found that the firearms enhancement 
on the second degree assault charges applied.   
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double jeopardy given his convictions on counts I and III related to the January 25 robbery.  The 

sentencing court dismissed the offending convictions for counts IV, V, VII, X, XVIII, and XIX 

without prejudice.   

 The jury returned a second verdict against Oeung for her conspiracy charge in count XIV, 

filling in two identical verdict forms with “guilty.”  But Oeung was only charged with one count of 

conspiracy, and the sentencing court entered judgment and sentence for only the single count.     

B.  MERGER AND SAME CRIMINAL CONDUCT  

 At sentencing, Oeung and Ross argued that some of their charges should merge or be 

considered the same criminal conduct for calculating their offender scores.   

 Oeung’s counsel argued that, because the Fernandezes were not “moved to a different 

location” and their restraint was incidental to accomplishing the robbery, the sentencing court 

should consider that Oeung’s unlawful imprisonment conviction merged with her first degree 

robbery conviction.  VRP (6/23/2014) at 30.  Ross’s counsel argued similarly, that his first degree 

robbery and unlawful imprisonment convictions relating to the April 27 robbery should merge.  The 

court disagreed, ruling that the crimes did not merge.12  

 Oeung and Ross then argued that the court should find that their first degree robbery and 

burglary convictions constituted the “same criminal conduct” under RCW 9.94A.589(1)(a).  VRP 

(6/23/2014) at 39-42.  The court disagreed and found that, under “[t]he case law and the statute,” 

burglary and robbery are separate offenses.   

                                                 
12 The sentencing court did find that Ross’s unlawful imprisonment conviction for the January 25 
incident was incidental and did merge with his other convictions and dismissed this conviction 
without prejudice.  
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C.  OEUNG’S REQUEST FOR MITIGATED SENTENCE  

Oeung requested that a sentence be imposed only for the firearms enhancements, rather than 

the standard range sentence of 417 months, plus a firearms enhancement.  To support her request 

for an exceptional downward sentence under RCW 9.94A.535(1)(d-g), Oeung cited her “personal 

and cultural background” as indicated in the mitigation report.  CP at 339, 348-52.  She argued that 

she was “tempted by the lure of easy money,” that her judgment was clouded by drug addiction, 

she had a history of childhood abuse, that her “lesser degree of participation” did not put anyone in 

direct danger, and that the potential sentence including the firearms enhancements was excessive 

compared to her culpability.  CP at 339-40; VRP (6/23/2014) at 63.   

 The sentencing court, while sympathetic to Oeung’s personal background, stated that her 

“terrible background” did not support a mitigated sentence, agreed with the State that, while her 

role was minimal when compared to her accomplices, her overall participation was not minimal.  

VRP (6/23/2014) at 55.  The court denied her request for an exceptional downward mitigated 

sentence and imposed a sentence of 417 months, 129 months for Oeung’s substantive crimes and 

288 months for the firearms enhancements.   

 Oeung appeals all of her convictions and firearms enhancements, and Ross appeals his 

convictions for conspiracy, first degree robbery, first degree burglary, theft of a firearm, and 

unlawful imprisonment and their related firearms enhancements.  Ross also filed a statement of 

additional grounds (SAG). 
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ANALYSIS 

I.  PUBLIC TRIAL RIGHT 

 Oeung and Ross argue that the parties’ exercise of written peremptory challenges violated 

their rights to a public trial.  We disagree.  

 Our Supreme Court has held that the trial court does not violate the defendant's right to a 

public trial when peremptory challenges are made on paper or during a sidebar and a record of the 

challenges is filed with the court.  State v. Love, 183 Wn.2d 598, 607, 354 P.3d 841 (2015) cert. 

denied, 136 S. Ct. 1524 (2016). 

 As in Love, the trial court here conducted peremptory challenges on paper at a sidebar.  The 

prosecutor and defense documented the jury selection in a document titled “PEREMPTORY 

CHALLENGES,” which was then filed with the court.  CP at 788.  Under Love, we hold that Oeung 

and Ross were not deprived of their right to public trial. 

II.  MISTRIAL 

 Oeung and Ross argue that the trial court erred when it denied their motion for a mistrial 

after the jury heard from Detective Muse that he found a.38 caliber revolver during a search of 

Ross’s home.  We disagree; the trial court properly denied the motion, the evidence that was 

stricken was not unfairly prejudicial, and the trial court gave a curative instruction.   

A.  STANDARD OF REVIEW  

 We review a trial court’s denial of a motion for mistrial for abuse of discretion.  State v. 

Garcia, 177 Wn. App. 769, 776, 313 P.3d 422 (2013).  We will find an abuse of discretion only 

when “‘no reasonable judge would have reached the same conclusion,’” and overturn a trial court’s 
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denial of a mistrial motion only when there is a substantial likelihood that the error affected the 

jury’s verdict.  State v. Emery, 174 Wn.2d 741, 765, 278 P.3d 653 (2012) (internal quotation marks 

omitted) (quoting State v. Hopson, 113 Wn.2d 273, 284, 778 P.2d 1014 (1989)); Garcia, 177 Wn. 

App. at 776.  A trial court should only order a mistrial when the defendant has been so prejudiced 

that only a new trial insures that the defendant receives a fair trial.  Garcia, 177 Wn. App. at 776.   

 When reviewing a trial court’s denial of a mistrial, we examine the following three Hopson 

factors to determine whether an irregularity warrants a mistrial: “‘(1) [the irregularity’s] 

seriousness, (2) whether [the irregularity] involved cumulative evidence, and (3) whether the trial 

court properly instructed the jury to disregard it.’”  Garcia, 177 Wn. App. at 776 (internal quotation 

marks omitted) (quoting Emery, 174 Wn.2d at 765)).   

B.  SERIOUSNESS OF THE IRREGULARITY  

 Under the first Hopson factor—seriousness of the irregularity—we review erroneously 

admitted evidence to determine whether the irregularly materially affected the outcome of the trial.  

Hopson, 113 Wn.2d at 284-85.  An error in admitting evidence does not necessarily require reversal 

if it meets the harmless error standard.  Hopson, 113 Wn.2d at 285.  A non-constitutional error is 

harmless unless, “‘within reasonable probabilities,’” the error materially affected the outcome of 

the trial.  Hopson, 113 Wn.2d at 285 (quoting State v. Smith, 106 Wn.2d 772, 780, 725 P.2d 951 

(1986)).  Because Chouap pled guilty, his admission that he carried a “.38 sub-nosed revolver” was 

no longer admissible and could not be used against either Oeung or Ross.  VRP (2/11/2014) at 147; 

See e.g., Crawford v. Washington, 541 U.S. 36, 124 S. Ct. 1354, 158 L. Ed. 2d 177 (2004) 

(providing the criminal defendant the right to confrontation); Grey v. Maryland, 523 U.S. 185, 118 
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S. Ct. 1151, 140 L. Ed. 2d 294 (1998) (providing that one co-defendant’s statement cannot be used 

to incriminate the other).   

 Before Chouap plead guilty and was dismissed from the case, the jury heard evidence that 

he admitted to using a .38 caliber revolver in the robberies.  Based on this confession, the trial court 

later allowed Detective Muse to testify about a .38 caliber revolver he found in a search of Ross’s 

home and the State admitted a photograph of the gun.  After defense counsel objected, the trial 

court realized that Chouap’s confession could not be used against Oeung and Ross, and that without 

that confession, the State would be unable to show a connection between the .38 caliber revolver 

and the crimes.  The trial court sustained defense’s objection to the revolver, but denied the 

defense’s mistrial motion because it found that this firearm evidence was of “little significance” 

and believed that the jury could follow a curative instruction.  The trial court then instructed the 

jury to disregard both Muse’s testimony and the photograph of the gun.   

 Applying the harmless error standard, it is unlikely that the jury’s brief exposure to the 

photograph and testimony that Muse found the .38 caliber revolver in Ross’s home materially 

affected the outcome of the trial.  Hopson, 113 Wn.2d at 285.  We also presume that the jury 

followed the trial court’s instructions.  Hopson, 113 Wn.2d at 287.   

C.  CUMULATIVE EVIDENCE  

 Under the second Hopson factor, even if the improperly admitted evidence is cumulative, a 

mistrial may not be necessary.  Garcia, 177 Wn. App. at 781 (citing Hopson, 113 Wn.2d at 284).   

 There were a number of firearm components found in Oeung’s and Ross’s immediate living 

space and within the house matching the make and model of firearms stolen in one of the robberies.  
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Ross admitted that he knew of at least two robberies where his accomplices used guns and he took 

photos of the stolen firearms to sell.  Further, Azariah and Chouap were armed when they entered 

the Fernandez residence, shortly after leaving the car where Oeung was riding with them.   

 Thus, Muse’s testimony and the photograph of the .38 caliber revolver were cumulative of 

properly admitted evidence, including Oeung’s and Ross’s own admissions, that they had access to 

firearms and that they knew their accomplices used firearms in the robberies.  See Emery, 174 

Wn.2d at 766 (stating that co-defendant’s outbursts as to appellant’s credibility at trial were 

cumulative of properly admitted evidence and did not warrant a mistrial).    

D.  CURATIVE INSTRUCTION  

 Under the third Hopson factor, an instruction may or may not be sufficient to cure an 

irregularity and avoid a mistrial. State v. Perez-Valdez, 172 Wn.2d 808, 818, 265 P.3d 853 (2011); 

Garcia, 177 Wn. App at 782.  A curative instruction that does not expressly direct the jury to 

disregard the improper evidence, does not remove the prejudicial effect of improper evidence.  State 

v. Young, 129 Wn. App 468, 477, 119 P.3d 870 (2005).    

 Here, the trial court specifically instructed the jury to “disregard both the testimony and the 

[photograph] from the exhibit that was being displayed, please.”  XII VRP at 1746.  Absent 

evidence to the contrary, we presume that the jury followed the trial court’s instructions.  State v. 

Kirkman, 159 Wn.2d 918, 928, 155 P.3d 125 (2007).  

E.  APPLICATION OF THE HOPSON FACTORS  

 When applying the Hopson factors, we give deference to the trial court who is in the best 

position to determine the existence of prejudice.  Garcia, 177 Wn. App. at 777.  Applying the 
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Hopson factors requires a balancing approach, neither factor outweighs the other.  Garcia, 177 Wn. 

App. at 783.  Not every irregularity in trial, even a serious one, triggers a mistrial because 

defendants are entitled to fair, not perfect, trials.  Garcia, 177 Wn. App at 784-85.  In the context 

of the entire case, improperly admitted evidence, while a serious irregularity, may not materially 

affect the outcome of trial.  State v. Gamble, 168 Wn.2d 161, 177, 225 P.3d 973 (2010).   

 Although the Hopson factors apply to improperly admitted evidence, here the evidence of 

the .38 caliber revolver was stricken, not admitted, and based on the prior analysis, we hold that it 

is unlikely that the evidence of the .38 caliber revolver affected the jury’s verdict.  Because we 

defer to the trial court when applying the Hopson factors, we cannot conclude on this record that 

“no reasonable judge would have denied the mistrial motion.”  Garcia, 177 Wn. App. at 784.  

Viewing the admission of the .38 caliber revolver in the context of the entire case, there is no 

indication that Oeung and Ross were denied a fair trial or that the irregularity materially affected 

the trial’s outcome.  Garcia, 177 Wn. App at 784-85; Gamble, 168 Wn.2d at 177.  The admission 

of the .38 caliber revolver evidence was not so serious as to be incurable by the trial court’s 

instruction to disregard Muse’s testimony and the gun photograph; and that instruction, which the 

jury is presumed to follow, limited any potential prejudice to Oeung and Ross.  The trial court did 

not abuse its discretion when it denied Oeung’s and Ross’s mistrial motion.     

III.  PROSECUTORIAL MISCONDUCT 

 Oeung and Ross argue that the prosecutor committed misconduct during closing arguments 

when he (1) mischaracterized evidence by misquoting Ross’s statements, (2) made “truth” 

comments during rebuttal argument, and (3) stated an improper opinion on Oeung’s and Ross’s 
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guilt.  We agree that the misquoted statements and truth comments were improper, but disagree that 

the prosecutor stated an improper opinion on Ross’s guilt, and hold that Oeung and Ross fail to 

prove that the improper comments were prejudicial.   

A.  LEGAL PRINCIPLES  

 The right to a fair trial is a fundamental liberty guaranteed by both the federal and state 

constitutions.  U.S. CONST. amend. VI, XIV; WASH. CONST. art. I, § 22; In re Glasmann, 175 Wn.2d 

696, 703, 286 P.3d 673 (2012).  Prosecutorial misconduct may deprive a defendant of his 

constitutional right to a fair trial.  Glasmann, 175 Wn.2d at 703-04.   

 We review allegations of prosecutorial misconduct for abuse of discretion.  State v. Lindsay, 

180 Wn.2d 423, 430, 326 P.3d 125 (2014).  The defendant bears the burden to prove that the 

prosecutor’s comments were both improper and prejudicial in the context of the entire trial.  

Lindsay, 180 Wn.2d at 430-31; State v. Thorgerson, 172 Wn.2d 438, 442, 258 P.3d 43 (2011).  

Failure to object to alleged improper comments, or failure to request a curative instruction, fails to 

preserve claim of misconduct unless the comments were “so flagrant and ill-intentioned” that no 

jury instruction would cure any resulting prejudice.  State v. Sakellis, 164 Wn. App. 170, 184-85, 

269 P.3d 1029 (2011) (abandoning “waiver” in favor of “failure to preserve” a claim of 

prosecutorial misconduct); State v. Stenson, 132 Wn.2d 668, 726-27, 940 P.2d 1239 (1997).  To 

establish prejudice, the defendant must prove that there is a substantial likelihood that the 

misconduct affected the jury’s verdict.  Thorgerson, 172 Wn.2d at 442-43.   

 The prosecutor has wide latitude in closing argument to draw reasonable inferences from 

the evidence and express such inferences to the jury.  Stenson, 132 Wn.2d at727.  “Closing 
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argument provides an opportunity to draw the jury’s attention to the evidence presented, but it does 

not give a prosecutor the right to present altered versions of admitted evidence to support the State’s 

theory of the case.”  State v. Walker, 182 Wn.2d 463, 478, 341 P.3d 976 (2015) cert. denied, 135 

S. Ct.2844 (2015); (citing Glasmann, 175 Wn.2d at 706-07).  We review the prosecutor's comments 

during closing argument in the context of the entire argument, the issues, the evidence addressed in 

the argument, and the jury instructions.  Sakellis, 164 Wn. App. at 185. 

B.  MISCHARACTERIZED EVIDENCE  

 Oeung and Ross argue that the prosecutor committed misconduct during closing argument 

when he “mischaracterized key evidence” by misquoting Ross’s statement to police about the 

walkie-talkies and misquoted him on eight PowerPoint slides.  We agree that the prosecutor’s 

comments were improper, but hold that Oeung and Ross fail to show prejudice.   

 Ross told police that he and his accomplices used walkie-talkies during the robberies to 

communicate with each other when his accomplices were inside homes, the walkie-talkies 

facilitated faster communication, and “if there was a shooting” Azariah and Chouap could call Ross 

quicker.  VRP (2/11/2012) at 163-64.  During closing, the prosecutor argued,  

[Ross] says himself that they were real guns.  And if you have any doubt about what 
he knew, look at his next statement.  Why did you use walkie-talkies?  We used 
walkie-talkies for safety reasons.  What do you mean safety reasons?  Well, I had to 
be able to get ahold of them on a moment’s notice . . . . Because if they shot someone 
in the home, I needed to be there ASAP. 

 
XVI VRP at 2252 (emphasis added).  Defense counsel objected to the prosecutor’s misquote, XVI 

VRP at 2253, and the trial court offered the following curative instruction,  

 With regard to the evidence in the case, folks, it’s your interpretation of what 
was proven and what was not proven that is important.  The attorney's remarks, 
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statements and arguments are not evidence in the case as I've instructed you, it’s 
what you remember from the evidence and what you find from the evidence that 
makes the difference in the case, so you are free to disregard any argument that’s 
contrary to the evidence as you find it. 
 

XVI VRP at 2253.13   

 Shortly after, the prosecutor made the following argument,  

[Ross] would have realized, this is a home invasion, it’s not just a burglary, that’s 
why they have the walkie-talkies, in case they have to shoot someone to give each 
other updates about what is going on.  
 

XVI VRP at 2260.  The State’s PowerPoint slides also misquoted Ross’s statements about the  

walkie-talkies, using two different statements on eight slides, “We used walkie talkies so I could 

come quick in case they shot anyone,” and “We used walkie talkies just for safety . . . so I could 

come quick in case they shot anyone.” CP at 179, 181, 192, 194, 196, 201, 203, 205.   

 After the prosecution’s initial closing arguments, Ross moved for a mistrial because even 

after the trial court’s curative instruction, he argued that the State continued to misrepresent the 

evidence.  The trial court denied Ross’s motion, ruling that the State’s arguments were reasonable 

interpretations of the evidence.   

 During his closing argument, defense counsel corrected Ross’s statements  

 So, the State went on ad nauseam about this statement that Mr. Ross made 
about shooting inside, and the using of the walkie-talkies.  The actual statement that 
was testified to by Detective Baker was: Azias Ross also mentioned that if there was 
shooting inside the house, the suspects inside could call him more quickly.  
 

                                                 
13 Even if the trial court’s instruction was imperfect, imperfect instructions can cure potential 
prejudice from a prosecutor’s improper statements. State v. Warren, 165 Wn.2d 17, 28, fn.5, 195 
P.3d 940 (2008).  In addition, the trial court’s written instructions to the jury informed the jury that 
counsel’s arguments were not evidence.   
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 That is not the same as if they shot someone inside the house.  There can be 
numerous ways that a shooting can occur inside a home, a homeowner could come 
home and have a gun.  A neighbor could see someone breaking in and go over there 
with a shotgun.  Police could be called and they could respond and they could have 
shots fired.  A shooting inside cannot be extrapolated to: well, he knew they had 
guns, and he knew they had walkie-talkies in case they shot someone inside.  That 
is not what he said. 
 

XVI VRP at 2285.   

 The State’s misquoted statements were improper.  But the trial court instructed the jury that 

the argument was not evidence and they should disregard any argument to the contrary, and we 

presume that the jury follows the court’s instructions.  Emery, 174 Wn.2d at 766 (citing State v. 

Anderson, 153 Wn. App. 417, 220 P.3d 1273 (2009)).  Further, the prosecutor’s misstatements were 

few.  Oeung and Ross fail to prove that the prosecutor’s statements, while improper, resulted in 

prejudice, affected the verdict, and denied them a fair trial.   

C.  “TRUTH” STATEMENTS  

 Oeung and Ross argue that the prosecutor’s “truth” statements in the State’s rebuttal closing 

argument were improper, misstated the jury’s role, shifted the State’s burden of proof, and denied 

them a fair trial.  We disagree.   

 “‘[A] jury’s job is not to ‘solve’ a case . . . .  [R]ather, the jury’s duty is to determine whether 

the State has proved its allegations against a defendant beyond a reasonable doubt.’”  State v. 

McCreven, 170 Wn. App. 444, 472-73, 284 P.3d 793 (2012) (alternations in original, internal 

quotations omitted) (quoting State v. Walker, 164 Wn. App. 724, 733 265 P.3d 191 (2011)).  A 

prosecutor should not argue to the jury that it must “‘declare’” or “‘decide’” the truth.  McCreven, 

170 Wn. App at 473 (quoting Walker, 164 Wn. App. at 733).  However, “[u]rging the jury to render 
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a just verdict that is supported by evidence is not misconduct.”  State v. Curtiss, 161 Wn. App. 673, 

701, 250 P.3d 496 (2011).   

 The prosecutor’s “truth” remarks here are a hybrid of those made by the prosecutors in 

Curtiss and McCreven.  In McCreven, the prosecutor argued to the jurors that they must “determine 

whether they have an abiding belief in the truth of the charge . . . truth in what each of these 

defendants did.”  170 Wn. App at 473.  We held that those remarks were improper and that the trial 

court erred in overruling the defense’s objection to the improper remarks.  McCreven, 170 Wn. 

App. at 473.   

 In Curtiss, at the end of the State’s closing argument, the prosecutor asked the jury to “speak 

the truth,” and argued that the trial was “a search for the truth and a search for justice” and that the 

evidence was overwhelming.  161 Wn. App at 701.  The prosecutor then asked the jury to “return 

a verdict that you know is just.”  Curtiss, 161 Wn. App. at 701.  We held that the “truth” remarks 

were not misconduct because the State asked the jury to return a verdict supported by the evidence 

and because “courts frequently state that a criminal trial’s purpose is a search for truth and justice.”  

Curtiss, 161 Wn. App. at 701-02 (citing Strickler v. Greene, 527 U.S. 263, 281, 119 S. Ct. 1936, 

144 L. Ed. 2d 2868 (1999)).   

 The prosecutor here stated that one of the first things asked was, “[H]ow important is the 

truth in our system?”  XVI VRP at 2348.  The prosecutor correctly stated its burden of proof, 

arguing that the State had to “satisfy [the jury] regarding the truth of the elements.” XVI VRP at 

2348.  The prosecutor then read the reasonable doubt instruction and argued that the jurors had to 
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“have an abiding belief in the truth of the charge” and believe in the “truth” of their decision and 

verdict “based on the law.”  XVI VRP at 2351.   

 Defense counsel objected, and the court overruled Ross’s objection, but admonished the 

prosecutor and gave the following curative instruction: 

 The concept of abiding belief is only with regard to the prosecution’s burden 
and the defense, I remind the jury, doesn’t have to prove anything.  The State has to 
prove the case beyond a reasonable doubt.  My instructions explain to you what 
reasonable doubt is.   
 

XVI VRP at 2351-52.  The court also instructed the jury that its decisions, “must be made solely 

upon the evidence presented.”  CP at 232 (Instruction no. 1).  The instructions defined the State’s 

burden of proof and reasonable doubt, 

The State is the plaintiff and has the burden of proving each element of each crime 
beyond a reasonable doubt.   
 
 A defendant is presumed innocent[, and the presumption continues unless 
overcome by evidence beyond a reasonable doubt].  
 
 A reasonable doubt is one for which a reason exists[, and after considering 
all of the evidence], you have an abiding belief in the truth of the charge, you are 
satisfied beyond a reasonable doubt.  
 

CP at 235 (Instruction no. 2).   

 While the prosecutor argued that the jurors had to “have an abiding belief in the truth of the 

charge,” he also argued that the jurors could only believe in the truth of the charge if they found 

that the evidence supported it.  XVI VRP at 2351.  While the trial court did not sustain Ross’s 

objection, the instructions correctly informed the jury of the State’s burden, the presumption of 

innocence, and the definition of reasonable doubt; and we presume that the jury follows the court’s 

instructions.  Emery, 174 Wn.2d at 766.  While the prosecutor’s “abiding belief” remarks may have 
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been improper, Oeung and Ross fail to show that they had a substantial likelihood of affecting the 

jury’s verdict.  Thorgerson, 172 Wn.2d at 442-43.   

D.  IMPROPER OPINION 

 Oeung and Ross argue that the prosecutor expressed an improper opinion on their guilt14 

during rebuttal argument, denying them a fair trial.  We disagree.   

 A prosecutor commits misconduct by asserting his personal opinions on a defendant’s guilt.  

Walker, 182 Wn.2d at 478 (citing Glasmann, 175 Wn.2d at 706-07).  RPC 3.4(e) prohibits a 

prosecutor from stating his opinion on the guilt or innocence of the accused.  But because they did 

not object to the prosecutor’s statement, they must show that the statement was, so flagrant and ill-

intentioned as to be incurable by the jury instruction.  Sakellis, 164 Wn. App. at 184.   

 The prosecutor may argue reasonable inferences from the evidence.  Walker, 182 Wn.2d at 

476-77.  It is a reasonable inference for the prosecutor to argue that the State is confident that, based 

on the evidence presented at trial and the law, the jury will find a defendant guilty.  Thus, the 

prosecutor’s remarks were not improper.   

E.  CUMULATIVE ERROR  

 Oeung and Ross argue that the cumulative effects of the State’s misconduct denied them a 

fair trial.  We disagree.  

 The cumulative error doctrine applies where a trial is affected by several errors that, standing 

alone, may not be sufficient to justify reversal.  State v. Greiff, 141 Wn.2d 910, 929, 10 P.3d 390 

                                                 
14 In rebuttal closing, the prosecutor stated, “And in this case the State is confident that based on 
the evidence in this case, and the law, these defendants are all guilty of all crimes charged.”  XVI 
VRP at 2352.   
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(2000).  The doctrine requires reversal where the combination of errors denied the defendant a fair 

trial.  Greiff, 141 Wn.2d at 929.  But reversal is not required when there are few or no errors, and 

the errors, if any, have little to no effect on the outcome of trial.  State v. Weber, 159 Wn.2d 252, 

279, 149 P.3d 646 (2006). 

 Any errors in Oeung’s and Ross’s trial were limited as discussed above, and did not have 

any effect on the outcome of their trial.  Thus, Oeung and Ross fail to demonstrate any prejudice, 

and their claim of prosecutorial misconduct fails.   

IV.  INSUFFICIENCY OF THE EVIDENCE 

 Oeung and Ross jointly argue that there was insufficient evidence to convict them of 

accomplice liability for theft of a firearm, and the firearm enhancements for the conspiracy 

convictions.  Oeung separately argues that, under the rule of corpus delecti, there was insufficient 

independent evidence outside of her own incriminating statements to police to convict her of 

conspiracy to commit first degree burglary or first-degree robbery, and that there is insufficient 

evidence to support the firearms enhancements on her remaining eight convictions.15  Ross argues 

separately that there was insufficient evidence to establish that the alleged firearm used in the 

January 25 robbery was operable.16  We disagree.  

A.  STANDARDS OF REVIEW AND LEGAL PRINCIPLES 

 When considering a challenge to the sufficiency of the State’s evidence, this court 

determines, whether, after viewing the evidence in the light most favorable to the prosecution, any 

                                                 
15 Counts XV–XIV, XX, XXI, and XXIII.   
 
16 Ross also includes this argument in his SAG.   
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rational trier of fact could have found the essential elements of the crime beyond a reasonable doubt.  

State v. Condon, 182 Wn.2d 307, 314, 343 P.3d 357 (2015).  When a criminal defendant challenges 

the sufficiency of the evidence, this court must draw all reasonable inferences from the evidence in 

favor of the State and interpret them most strongly against the defendant.  State v. Salinas, 119 

Wn.2d 192, 201, 829 P.2d 1068 (1992).  “A claim of insufficiency admits the truth of the State’s 

evidence and all inferences that reasonably can be drawn [from it].”  Salinas, 119 Wn.2d at 201.  

Circumstantial evidence and direct evidence are equally weighted.  State v. Goodman, 150 Wn.2d 

774, 781, 83 P.3d 410 (2004).   

B.  ACCOMPLICE LIABILITY – THEFT OF A FIREARM 

 A person is liable as an accomplice if, “[w]ith knowledge that it will promote or facilitate 

the commission of the crime,” that person encourages, aids, or agrees to aid in the commission of 

the crime.  RCW 9A.08.020(3)(a).  The accomplice liability statute is not a strict liability statute, 

and our courts have stated that accomplice liability requires a general knowledge that the person 

was “promoting or facilitating the crime” for which the person was eventually charged.  State v. 

Cronin, 142 Wn.2d 568, 579, 14 P.3d 752 (2000); See also State v. Roberts, 142 Wn.2d 471, 513, 

14 P.3d 713 (2000).   

 The accomplice must “‘have the purpose to promote or facilitate the particular conduct that 

forms the basis for the charge.’”  Roberts, 142 Wn.2d at 510 (quoting Model Penal Code § 2.06 

cmt. 6(b) (1985)).  Specific knowledge of each element of the principal’s is not necessary to convict 

a person as an accomplice.  Roberts, 142 Wn.2d at 513.  “[T]he specific criminal intent of the 
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accused may be inferred from the conduct where it is plainly indicated as a matter of logical 

probability.”  State v. Delmarter, 94 Wn.2d 634, 638, 618 P.2d 99 (1980). 

 Under RCW 9A.56.300,  

(1) A person is guilty of theft of a firearm if he or she commits a theft of any firearm. 
(2) This section applies regardless of the value of the firearm taken in the theft. 
(3) Each firearm taken in the theft under this section is a separate offense. 
 

 The definition of “theft” and defense allowed against a prosecution for theft under RCW 

9A.56.020 also applies to theft of a firearm.  RCW 9A.56.300(4).  “Theft” means to wrongfully 

obtain or exert unauthorized control over the property or services of another or the value thereof, 

with intent to deprive him or her of such property or services.  RCW 9A.56.020(1)(a).   

 Ross admitted that he drove Azariah and Chouap to the Kuch home on April 27 and that he 

knew what Azariah and Chouap were going to do when they entered the home.  The men stole eight 

firearms from the home including a .40 caliber pistol, two 9 mm pistols, shotguns, and a .357 snub-

nose revolver.  After the robbery, Ross stated that Azariah and Chouap were carrying a pillowcase 

and a gun case that contained two shotguns.  Ross then drove them to his house where he used his 

phone to take photographs of the guns to try to sell the stolen firearms.   

 Additionally, there was evidence that Oeung aided her accomplices Azariah and Chouap 

with the knowledge that they were going to enter the Fernandez home “to get something or 

whatever.”  VRP (2/11/2012) at 95.  After Oeung knocked on the door of the home, Azariah and 

Chouap stole, among other things, a .22 caliber pistol.   

 Oeung and Ross both argue that the State needed to prove that each of them had specific 

knowledge that firearms would be stolen.  We disagree.  The legislature specifically incorporated 
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the definition of theft into RCW 9A.56.300, and Oeung and Ross needed to only have the purpose 

to facilitate the underlying conduct of theft, and general knowledge that some property would be 

taken.  Roberts, 142 Wn.2d at 510, 513.   

The court also instructed the jury that, “The State is not required to prove an accomplice 

had knowledge a firearm would be taken during the theft,” and that the charged accomplice needed 

only a general knowledge that a theft would occur.  CP at 240 (Instruction no. 7).  Neither Oeung 

nor Ross objected to instruction no. 7 or assigned error to this instruction on appeal, and thus, under 

the law of the case doctrine, they are bound by the instruction.  State v. Hickman, 135 Wn.2d 97, 

105, 954 P.2d 900 (1998) (discussing State v. Dent, 123 Wn.2d 467, 869 P.2d 392 (1994)).   

To be convicted as accomplices, Oeung and Ross needed to know that Azariah and Chouap 

were going to commit a theft, they did not need to have knowledge of each element of the crime in 

order to be convicted under RCW 9A.080.020.  Roberts, 142 Wn.2d at 513.  Thus, we hold that 

there was sufficient evidence to convict Oeung and Ross of theft of a firearm under accomplice 

liability.   

C.  FIREARMS ENHANCEMENTS 

 Oeung and Ross argue that there was insufficient evidence to support their firearms 

enhancements for their conspiracy convictions.  Oeung and Ross also argue that there was 

insufficient evidence to support their firearms enhancements for their other convictions—Oeung, 

for her convictions relating to the May 10 robbery; and Ross, for his convictions related to the 

January 25 robbery.  We disagree.  
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 1.  Legal Principles 

 A defendant may be convicted of a firearm enhancement if the defendant, or an accomplice, 

was armed with a firearm as defined in RCW 9.41.010.  RCW 9.94A.533(4).  A “firearm” is “‘a 

weapon or device from which a projectile may be fire by an explosive such as gunpowder.’”  State 

v. Pierce, 155 Wn. App. 701, 714, 230 P.3d 237 (2010) (internal quotation marks omitted) (quoting 

State v. Recuenco, 163 Wn.2d 428, 437, 180 P.3d 1276 (2008)).  Because Oeung and Ross did not 

challenge the jury instructions at trial, our review is limited to whether there was sufficient evidence 

for any rational trier of fact to find beyond a reasonable doubt that one or more of the defendants 

were armed.  State v. O’Neal, 159 Wn.2d 500, 504, 150 P.3d 1121 (2007).   

 “‘A defendant is armed when he or she is within proximity of an easily and readily available 

deadly weapon for offensive or defensive purposes and when a nexus is established between the 

defendant, the weapon, and the crime.’”  O’Neal, 159 Wn.2d at 503-04 (internal quotation marks 

omitted) (quoting State v. Schelin, 147 Wn.2d 562, 575-76, 55 P.3d 632 (2002)).  A defendant can 

be in constructive possession of a firearm if it is “easily accessible and readily available” when the 

prohibited conduct occurs.  Schelin, 147 Wn.2d at 574.   

 Under a two-part analysis, there must be a nexus between the defendant and the weapon, 

and between the weapon and the crime.  Schelin, 147 Wn.2d at 568.  Direct evidence is not required 

to uphold the jury’s verdict; circumstantial evidence can be sufficient.  O’Neal, 159 Wn.2d at 506.  

The State does not need to establish with mathematical precision the specific time and place that a 

weapon was readily available and readily accessible, so long as it was at the time of the crime.  

O’Neal, 159 Wn.2d at 504-05.  Knowledge may be a factor for the jury to consider in determining 
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whether there is a connection between the defendant, the crime, and the weapon.  State v. Barnes, 

153 Wn.2d 378, 386-87, 103 P.3d 1219 (2005). 

 2.  Conspiracy—First Degree Robbery and Burglary with a Firearm 

 Oeung and Ross argue that there was insufficient evidence either that they, or their 

accomplices, were armed at the time of their conspiracy, or that there is proof of a nexus between 

any firearms and any agreement to commit first degree robbery or first degree burglary.  We 

disagree.  The evidence shows that the firearms were accessible and available for use when Oeung 

and Ross entered their agreements with their co-conspirators, and that it is a reasonable inference 

from the evidence that both Oeung and Ross knew that their accomplices were armed.  

 The State has the burden to prove that the defendant or an accomplice was armed with a 

firearm at the time the agreement was made to commit first degree robbery.  Barnes, 153 Wn.2d at 

386.   

 The State charged both Oeung and Ross with conspiracy to commit first degree robbery 

while armed with a firearm.  Circumstantial evidence linked both Oeung and Ross to the firearms 

and the firearms to the conspiracy.  First, the defendants were all known to each other.  Further, 

police discovered a loaded pistol magazine for a .44 caliber Taurus semi-automatic handgun in 

Oeung and Ross’s bedroom in the home they shared with Azariah, Ngo, and Chouap.   

 Second, Ross’s involvement and admissions to the police provide additional circumstantial 

evidence to support the firearms enhancement.  Ross’s involvement in the conspiracy began as early 

as January 25, when he drove Azariah and Chouap to the robbery on McKinley Avenue.  Ross, who 

admitted that he drove Azariah and Chouap to the January 25 and April 27 robberies, also admitted 
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that he was aware that Azariah and Chouap had firearms in the car and were armed with them when 

he drove them to the robberies.  Further, Ross was still involved in the conspiracy at the time of his 

arrest because he was receiving money for selling the stolen merchandise, and there was no 

evidence that he ever abandoned the plan to aid in the robberies prior to January 25.  The jury could 

infer from the facts that firearms were accessible and available to Ross, Azariah, and Chouap when 

Ross agreed to aid in the commission of the robberies by driving the car to and from the robberies, 

and then agreed to sell the stolen merchandise.  Thus, we hold that there was sufficient evidence to 

support the firearms enhancement for Ross’s conspiracy conviction.   

 Third, Oeung’s involvement in the conspiracy, Remegio’s testimony, and the circumstances 

leading up to the May 10 robbery support the firearms enhancement for Oeung’s conspiracy 

conviction.  On May 10, before the armed robbery of the Fernandez home, Oeung was riding in the 

car with Azariah and Chouap, sitting with at least one of them in the back seat as Ngo was driving 

when she agreed to knock on the Fernandezes’ door.  Azariah and Chouap were armed when they 

entered the Fernandez home a short time after Oeung knocked on the Fernandezes’ door. It is a 

reasonable inference that Azariah and Chouap had the gun readily available in the car with Oeung 

when she agreed to aid the commission of the robbery and then knocked on the Fernandezes’ door 

to establish that they were home.  There was no evidence that Oeung abandoned the agreement 

prior to knocking on the Fernandezes’ door and informing Azariah and Chouap that the couple was 

home.   

 The jury could also infer from the evidence that, as a passenger in the same car, Oeung knew 

that Azariah and Chouap were armed when they got out of the car and returned to the Fernandez 
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home.  Thus, the jury could also infer from the evidence that the firearms were readily available 

and easily accessible to Oeung, or Azariah and Chouap, at the time Oeung agreed to aid in the 

commission of the Fernandez robbery, and then took a substantial step—driving to the Fernandez 

home and knocking on the door—to complete the robbery.  Oeung’s sufficiency challenge admits 

the truth of the State’s evidence.  Thus, we hold that there was sufficient evidence to support the 

firearms enhancement for Oeung’s conspiracy conviction.   

 3.  Ross’s Firearm Enhancement—January 25, 2012 Robbery 

 Ross argues17 that there was insufficient evidence to support the firearms enhancement for 

his convictions related to the January 25 robbery because there was no evidence that the firearm 

was actually operable.  The State responds that the firearms enhancement is supported by the 

victim’s testimony that she “knew” it was a gun and that the intruders “took pains” to ensure the 

victim “knew it was a real firearm.”  Br. of Resp’t at 110.  We hold that there is sufficient evidence 

to prove that the alleged firearm in the January 25 robbery was an operable firearm.   

 “‘[I]n order to prove a firearm enhancement, the State must introduce facts upon which the 

jury could find beyond a reasonable doubt the weapon in question falls under the definition of a 

firearm.’”  Pierce, 155 Wn. App at 714 (internal quotation marks omitted) (quoting Recuenco, 163 

Wn.2d at 437).  To uphold a firearm enhancement, the State must present the jury with sufficient 

evidence to find that the firearm was operable.  Pierce, 155 Wn. App at 714.  The State need not 

produce the actual firearm, but must produce some evidence that it was operable, such as “bullets 

found, gunshots heard, or muzzle flashes.”  Pierce, 155 Wn. App. at 714, fn. 11.  In Pierce, an 

                                                 
17 Ross also raises this issue in his SAG.   
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intruder woke the victims in the middle of the night and was holding what appeared to be a handgun, 

and covered the victims’ heads while ransacking the home.  This court held that absent other 

evidence that the alleged handgun was operable, that the witnesses’ testimony that it “appeared” to 

be a handgun was insufficient to support a firearms enhancement.  Pierce, 155 Wn. App. 714-715.   

 Here, Lem, the victim in the January 25, 2012, robbery, testified unequivocally that one of 

the intruders pointed a gun at her head.  She testified that she did not actually see the gun because 

she was scared to look, but “knew” it was a gun, and the intruder asked, “Do you know what this 

is?”  VI VRP at 800-01.  But unlike in Pierce, where there was no other evidence regarding the 

alleged firearms, here, Ross admitted that he knew there were guns used in the January 25, 2012 

robbery.   

 Thus, based on Lem’s testimony that she knew it was a gun, the gunman asked her if she 

knew what the gun was, and Ross’s testimony, the circumstantial evidence supports a reasonable 

inference that the firearm used in the January 25 robbery was operable and capable of firing a 

projectile.  Pierce, 155 Wn. App. at 714, fn. 11.  Viewing the evidence in the light most favorable 

to the State, we hold that there was sufficient evidence to support Ross’s firearms enhancements 

for his convictions on counts I, II, III, V, and VI related to the January 25 robbery.   
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 4.  Oeung’s Firearms Enhancements—Remaining Convictions 

 Oeung next argues that there is insufficient evidence to support the firearms enhancements 

for her eight remaining convictions because she did not know that Azariah and Chouap were armed 

with firearms at the time they entered the Fernandezes’ home.  We disagree.   

 Here, the same evidence analyzed above that supports the firearms enhancement for 

Oeung’s conspiracy conviction also supports the firearms enhancement for her remaining eight 

convictions.  Based on the evidence and testimony discussed above, the jury could infer that Oeung 

knew Azariah and Chouap were armed with firearms during the May 10 robbery.  In addition, there 

was sufficient evidence from Fernandezes’ testimony for a reasonable jury to infer that the firearm 

used in the May 10 robbery was operable.  Thus, we hold that sufficient evidence supports the 

firearms enhancements for Oeung’s remaining eight convictions related to the May 10 robbery.   

D.  CONSPIRACY 

1.  LEGAL PRINCIPLES 

A person is guilty of criminal conspiracy when, with intent that conduct constituting 
a crime be performed, he or she agrees with one or more persons to engage in or 
cause the performance of such conduct, and any one of them takes a substantial step 
in pursuance of such agreement.  

 
RCW 9A.28.040(1).  “A conspiracy is a plan to carry out a criminal scheme together with a 

substantial step toward carrying out the plan.”  State v. Williams, 131 Wn. App. 488, 496, 128 P.3d 

98 (2006).  A formal agreement is not essential to the formation of a conspiracy, and can be shown 

by a “‘concert of action, all the parties working together understandingly, with a single design for 

the accomplishment of a common purpose.’”  State v. Smith, 65 Wn. App. 468, 471, 828 P.2d 654 

(1992) (internal quotation marks omitted) (quoting State v. Casarez-Gastelum, 48 Wn. App. 112, 
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116, 738 P.2d 303 (1987)).  “Proof of a conspiracy may be established by overt acts and ‘much is 

left to the discretion of the trial court.’”  Smith, 65 Wn. App. at 471-72 (internal quotation marks 

omitted) (quoting Casarez-Gastelum, 48 Wn. App. at 116).   

But a conspiracy does not require that all of the criminal elements of the plan be proposed 

and agreed to at the same instant in time.  See Williams, 131 Wn. App at 496 (stating that the 

defendant offers no legal authority to support his claim that he had to agree to all of the elements 

of the charged crime in order to be convicted of conspiracy).  Circumstantial evidence may provide 

proof of a conspiracy.  State v. Barnes, 85 Wn. App. 638, 664, 932 P.2d 669 (1997) (finding that 

defendant’s acquaintance, business transactions, ownership of the home where the coconspirator 

lived, and unreported income was sufficient to prove that a conspiracy existed). 

 2.  CORPUS DELECTI 

 Oeung argues that there is insufficient independent evidence, other than her statements to 

police, to support her conviction for conspiracy.  We disagree.  

 The term “corpus delecti” means the “‘body of the crime.’”  State v. Brockob, 159 Wn.2d 

311, 327, 150 P.3d 59 (2006) (internal quotation marks omitted) (quoting State v. Aten, 130 Wn.2d 

640, 655, 927 P.2d 210 (1996).  Under the corpus delecti rule, a defendant’s self-incriminating 

statements cannot be the sole supporting evidence of the conviction.  State v. Dow, 168 Wn.2d 243, 

249, 227 P.3d 1278 (2010).  The State must produce independent evidence other than the 

defendant’s confession to provide prima facie corroboration that the crime described in the 

defendant’s statement actually occurred, but this evidence need not be sufficient to support the 

conviction on a sufficiency of the evidence basis.  Brockob, 159 Wn.2d at 328.  “Prima facie 
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corroboration of a defendant’s incriminating statement exists if the independent evidence supports 

a ‘logical and reasonable inference’ of the facts sought to be provided.”  Brockob, 159 Wn.2d at 

328 (internal quotation marks omitted) (quoting Aten, 130 Wn.2d at 656).  We review whether the 

State presented independent evidence under the corpus delecti rule in the light most favorable to 

the State.  Brockob, 159 Wn.2d at 328.  

 Here, the trial court’s instructions to the jury read, in pertinent part,   

 To convict the defendant Soy Oeung of the crime of conspiracy to commit 
robbery in the first degree as charged in Count XIV, each of the following elements 
of the crime must be proved beyond a reasonable doubt: (1) That on or about the 
10th day of May, 2012, defendant Oeung agreed with one or more persons to engage 
in or cause the performance of conduct constituting the crime of robbery in the first 
degree; (2) That the defendant made the agreement with the intent that such conduct 
be performed;  (3) That any one of the persons involved in the agreement took a 
substantial step in pursuance of the agreement.  
 

CP at 271 (Instruction no. 31).  In her statement to police, Oeung admitted that, on May 10, Azariah, 

Ngo, and Chouap asked her to knock on the door of a house and ask for a specific person.  After 

driving in Ngo’s car to the house, Oeung admitted that she knocked on the front door and a man 

answered the door through a window next to the door, and she asked for the person as instructed.  

Remegio Fernandez testified that on May 10 a woman knocked on his door, but that he did not open 

it, instead he looked out of the front window to the side of the door, and the woman asked for 

“John.”  VII VRP at 949.   

 Oeung then told police that she returned to the car, a blue Dodge stratus, told the others that 

an old man was in the house, and then she drove around with Ngo, Azariah, and Chouap for 20-30 

minutes.  Remegio also testified that after he refused to open the door, the woman returned to a blue 

sedan, got in the passenger side, and it drove away.   
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 Oeung stated that after they drove around, they parked the car about five–six blocks away 

from the home, and Azariah and Chouap got out and told Oeung and Ngo that “they were going to 

go check out a couple of houses.”  VRP (2/11/2012) at 96.  Oeung stated that, “They said they were 

going to go get something or whatever.”  VRP (2/11/2012) at 96.  Remegio testified that about an 

hour after the woman knocked on the door, two armed men entered his home while he and his wife 

were home.  During the time that Azariah and Chouap were gone, Oeung stated that she and Ngo 

went to Jack-in-the-Box.   

 Oeung also stated that they were waiting “a long time” for Azariah and the other person to 

return, and that Ngo communicated with them via walkie-talkies, asking them, “What are you guys 

doing,” and “When are you coming back?”  VRP (2/11/2012) at 98.  Remegio testified that the two 

intruders were communicating with a woman on a two-way radio who kept asking if the intruders 

were finished, and that before they left, the intruders told Remegio and Norma they had friends at 

the Jack-in-the-Box and “if [Remegio] did something” the friends would come over and “beat 

[them] up.”  VII VRP at 991.  Norma also heard the intruders talking to a woman who asked if they 

were done searching.  The men were in the Fernandez home for approximately three hours.   

 Finally, Oeung stated that Azariah and Chouap returned to the car with backpacks and that 

they gave her $200 for knocking on the door, which they pulled out of the backpacks, and that she 

saw a stack of $20 bills in a brown envelope.  Remegio testified that the intruders took money they 

found in his daughter’s room that she was saving for a trip, and that they took backpacks and 

suitcases to carry the stolen property.   
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 Based on Oeung’s relationship with Ngo, Azariah, and Chouap, her agreement to knock on 

the Fernandezes’ door, her statement that she listened to Ngo talk to Azariah on a walkie-talkie 

during the robbery, and her admission that she and Ngo returned to a place nearby the Fernandez 

home to pick up Azariah and Chouap after waiting at Jack-in-the-Box, there is circumstantial 

evidence to support that Oeung knew that the others were going to commit a robbery and she 

conspired with them to help.   

 Further, Remegio’s testimony mirrors Oeung’s statement and timeline of events, and, based 

on that corroboration, is “sufficient to permit a logical and reasonable deduction that a conspiracy 

existed” and that Oeung was involved in the conspiracy.  Barnes, 85 Wn. App. at 664-65.  Thus, 

given Remegio’s testimony and the circumstantial evidence regarding Oeung’s relationship with 

her alleged co-conspirators, the State made an adequate prima facie corroboration of the crime 

described in Oeung’s statement, and her statement was properly admitted and considered by the 

jury.  Brockob, 159 Wn.2d at 328.  Viewing the evidence in the light most favorable to the State, 

we hold that there was sufficient evidence to convict Oeung of conspiracy to commit first degree 

robbery as charged in count XIV.   

E.  OEUNG—ACCOMPLICE LIABILITY, FIRST DEGREE ROBBERY AND UNLAWFUL IMPRISONMENT 

 Oeung separately argues that there was insufficient evidence to convict her of two counts 

first degree robbery and unlawful imprisonment as an accomplice because she did not know of any 

crime beyond burglary.  We disagree. 

 Criminal liability applies equally to a principal and an accomplice because they share equal 

responsibility for the substantive offense.  State v. Trout¸ 125 Wn. App. 403, 409, 105 P.3d 69 
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(2005).  “‘[W]hile an accomplice may be convicted of a higher degree of the general crime he 

sought to facilitate, he may not be convicted of a separate crime absent specific knowledge of the 

general crime.’”  Trout, 125 Wn. App. at 410 (quoting State v. King, 113 Wn. App. 243, 288, 

54 P.3d 1218 (2002)).  However, an accomplice cannot be culpable beyond the crimes of which the 

accomplice has knowledge; for example, the jury cannot convict a defendant of robbery when the 

defendant intended merely to facilitate a theft.  Trout, 125 Wn. App. at 410.  

Robbery is defined as 

 A person commits robbery when he or she unlawfully takes personal 
property from the person of another or in his or her presence against his or her will 
by the use or threatened use of immediate force, violence, or fear of injury to that 
person or his or her property or the person or property of anyone.   
 

RCW 9A.56.190.  The person must use or threaten force to obtain or retain possession of the 

property, or prevent or overcome any resistance to the taking.  RCW 9A.56.190.  The degree of 

force is immaterial.  RCW 9A.56.190.  A person is guilty of first degree robbery if during the 

commission of a robbery if “[he or she] is armed with a deadly weapon; or [d]isplays what appears 

to be a firearm or other deadly weapon.”  RCW 9A.56.200(1)(a)(i)-(ii).  “A person is guilty of 

unlawful imprisonment if he or she knowingly restrains another person.”  RCW 9A.40.040(1).   

 Here, Oeung agreed to knock on the door to the Fernandezes’ three-bedroom home to 

determine if anyone was home.  After determining that the Fernandezes were home, returned to the 

car and told Ngo, Azariah, and Chouap that there was an “old man” in the home.  VRP (2/11/2012) 

at 94.  After driving around, they parked nearby the Fernandez home, and Azariah and Chouap got 

out to check out some houses, which Oeung knew to mean that they were “going to go take stuff.”  

VRP (2/11/2012) at 96.   



No. 46425-0-II 
(Cons. with No. 46435-7-II) 
 
 

49 

 The evidence shows that Oeung knew the home was occupied when Azariah and Chouap 

got out of the car to “check out a couple of houses,” and also shows that she knew they were going 

to “take stuff” from the homes.  VRP (2/11/2012) at 96.  The evidence also shows that Chouap and 

Azariah were armed when they entered the Fernandezes’ home.  It is a reasonable inference from 

the evidence and from Oeung’s knowledge that the home was occupied, that Chouap and Azariah 

would likely use some amount of force or threat of force to procure property from the Fernandez 

home.   

 Oeung’s challenge to the sufficiency of the evidence admits the truth of the State’s evidence.  

Salinas, 119 Wn.2d at 201.  Oeung knew and lived with Azariah and Chouap and knew that they 

were engaged in home invasion robberies.  Further, she was in the car with Azariah and Chouap 

immediately before the robbery, knew they were entering an occupied home.  The men were armed 

when they entered the Fernandezes’ home, and because of her relationship with the men and their 

presence in the car immediately before the robbery, the jury could reasonably infer from evidence 

that Oeung knew that Chouap and Azariah were armed with a gun when they got out of the car to 

return to the Fernandezes’ home.   

 Further, as discussed above, the jury could reasonably infer from the circumstantial 

evidence and Oeung’s admission to police that Oeung knew that Azariah and Chouap were going 

to enter the home when she knocked on the door because they had asked her to do so, and that they 

would have to restrain the “old man” somehow in order to take stuff.  While she did not see Norma 

Fernandez, it is a reasonable inference that, from the size of the home, another person may be 

present in the home.   
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 Thus, viewing the evidence in the light most favorable to the State, there was sufficient 

evidence for the jury to reasonably infer from the circumstantial evidence that Oeung had 

knowledge that she aided Azariah and Chouap in committing a robbery, that Oeung knew Azariah 

and Chouap were armed because the home was occupied, and that there was a reasonable 

probability that Azariah and Chouap would have to restrain the home’s occupants to complete their 

crime.  Thus, we hold that there is sufficient evidence to uphold Oeung’s convictions for two counts 

of first degree robbery and two counts of unlawful imprisonment.   

V.  JURY INSTRUCTIONS ON FIREARM ENHANCEMENTS 

 Oeung and Ross argue that the trial court’s jury instruction no. 59 on the firearms 

enhancements improperly lowered the State’s burden of proof.18  We disagree. 

 We review a trial court’s jury instructions for abuse of discretion, but we review an alleged 

error of law in jury instructions de novo.  State v. Fleming, 155 Wn. App. 489, 503, 228 P.3d 804 

(2010).  Jury instructions are sufficient when they are supported by the evidence, allow each party 

to argue its theory of the case, and inform the jury of the applicable law.  Fleming, 155 Wn. App. 

at 503-04 (citing State v. Clausing, 147 Wn.2d 620, 626, 56 P.3d 550 (2002)).  Failure to offer or 

request an instruction at trial precludes appellate review to challenge the absence of such 

instruction.  State v. Lucero, 140 Wn. App. 782, 787, 167 P.3d 1188 (2007); State v. Scott, 

110 Wn.2d 682, 691, 757 P.2d 492 (1988) (citing State v. Kroll, 87 Wn.2d 829, 843, 558 P.2d 173 

                                                 
18 Oeung also argues that the instruction violated her constitutional right to due process and was an 
unconstitutional comment on the evidence.  But Oeung does not provide any evidence in the record 
to support her contention that the trial court impermissibly commented on the evidence other than 
to suggest that the trial court failed to instruct the jury how to rule in her favor.  This claim is without 
merit, and we do not address it.   



No. 46425-0-II 
(Cons. with No. 46435-7-II) 
 
 

51 

(1976)).  Jury instructions, taken in their entirety, must inform the jury that the State bears the 

burden of proving every element of a criminal offense beyond a reasonable doubt.  State v. Pirtle, 

127 Wn.2d 628, 656, 904 P.2d 245 (1995) (citing In re Winship, 397 U.S. 358, 364, 90 S. Ct. 1068, 

25 L. Ed. 2d 368 (1970)).   

 The jury must unanimously find beyond a reasonable doubt any aggravating circumstance 

that increases the penalty for the crime.  State v. Nunez, 174 Wn.2d 707, 712, 285 P.3d 21 (2012).  

Unanimity is required to either answer “yes” or “no” on a special verdict form for an aggravating 

factor.  See Nunez, 174 Wn.2d at 716–17 (citing State v Bashaw, 169 Wn.2d 133, 234 P.3d 195 

(2010) overruled by Nunez, 174 Wn.2d 207)) (to support argument that the jury can only answer 

“yes” or “no” if it is unanimously accepting or rejecting an aggravating factor).   

 In Nunez,19 our Supreme Court held that the instruction in Bashaw was incorrect when it 

required the jury to answer “no” whenever each juror could not agree to answer “yes.” Nunez, 174 

Wn.2d at 719.  Oeung relies on the Bashaw instruction addressed in Nunez to support her argument.  

The Supreme Court specifically rejected the Bashaw instruction in favor of the instruction used in 

State v. Brett, 126 Wn.2d 136, 173–74, 892 P.2d 29 (1995), which instructed the jury to leave the 

                                                 
19 The jury instruction in Nunez stated,  
 

Because this is a criminal case, all twelve of you must agree in order to answer the 
special verdict forms.  In order to answer the special verdict forms “yes,” you must 
unanimously be satisfied beyond a reasonable doubt that “yes” is the correct answer.  
If you unanimously have a reasonable doubt as to this question, you must answer, 
“no.” 

Nunez, 174 Wn.2d at 710.  
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special verdict form blank if it could not reach a unanimous agreement to answer either “yes” or 

“no” on the special verdict form.  Nunez, 174 Wn.2d at 719.   

 Similar to the Brett instruction given in Nunez, corrected jury instruction no. 59 stated,  

If you find the defendant not guilty of a particular count, do not use the 
corresponding special verdict form for that count.  If you find the defendant guilty 
of a particular count, you will then use the special verdict form for that particular 
count.  In order to answer a special verdict form “yes,” all twelve of you must 
unanimously be satisfied beyond a reasonable doubt that “yes” is the correct answer.  
If you do not unanimously agree that the answer is “yes” then the presiding juror 
should sign the section of the special verdict form indicating that the answer has 
been intentionally left blank.   
 

CP at 300.  Neither Oeung nor Ross objected to this instruction nor proposed an alternative 

instruction.  The Supreme Court in Nunez ruled that the Brett instruction was “a more accurate 

statement of the State’s burden and better serves the purposes of jury unanimity.”  Nunez, 

174 Wn.2d at 719.  Similarly, the court’s instruction no. 59 also requires that, in order to answer 

“yes” on the special verdict form, the jury must find “that ‘yes’ is the correct answer” beyond a 

reasonable doubt.  Thus, we hold that the trial court’s instruction no. 59 was proper.20   

VI.  UNANIMITY INSTRUCTION 

 Oeung and Ross argue that their right to a unanimous jury verdict was violated when the 

trial court did not give a Petrich21 unanimity instruction.  Oeung argues that we must reverse her 

convictions for first degree burglary, first degree robbery, theft of a firearm, and the firearms 

                                                 
20 Because we find that there was no error in the jury instructions, we do not address Oeung’s 
contention that the error was manifest constitutional error.   
 
21 State v. Petrich, 101 Wn.2d 566, 683 P.2d 173 (1984), overruled in part on other grounds by 
State v. Kitchen, 110 Wn.2d 403, 756 P.2d 105 (1988).   
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enhancements because the State did not elect which firearm should form the basis for the charges 

and the firearms enhancements.  Oeung also argues that we must reverse her conspiracy conviction 

because the State argued multiple acts could constitute the basis for the conspiracy.  

 Ross argues that we should reverse the firearms enhancements for his convictions for 

conspiracy, first degree burglary, first degree robbery, unlawful imprisonment, and first degree 

trafficking related to the April 27 robbery (counts VIII, IX, XI, and XIII) because the State did not 

elect which firearm formed the bases for these convictions.22  Because the Petrich rule applies only 

to instances of multiple acts or alternative means of committing a crime, we hold that Oeung and 

Ross were not entitled to a Petrich instruction.   

A.  LEGAL PRINCIPLES  

 Criminal defendants in Washington have a right to a unanimous jury verdict.  Emery, 

161 Wn. App. 172, 198, 253 P.3d 413 (2011); WASH. CONST. art. I, § 21.  In some instances, the 

right to a unanimous jury verdict also includes the right to unanimity on the means by which the 

jury finds the defendant committed the crime.  Ortega-Martinez, 124 Wn.2d 702, 707, 881 P.2d 

231 (1994); see also State v. Knutz, 161 Wn. App. 395, 407-08, 253 P.3d 437 (2011) (stating that 

when the State presents evidence of multiple acts, unanimity is required for the particular criminal 

act).   

                                                 
22 Neither Oeung nor Ross requested a unanimity instruction nor objected to the lack of Petrich 
instruction at trial.  However, while RAP 2.5(a)(3) precludes them from raising the issue for the 
first time on appeal absent a showing of manifest constitutional error, we address their claims on 
appeal because the test for determining whether an alleged constitutional error is “manifest” is 
similar to the substantive issue of whether a Petrich instruction is required.  State v. Knutz, 161 Wn. 
App. 395, 407, 253 P.3d 437 (2011).   
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 In multiple acts cases, the State must inform the jury which act to rely on in its deliberations 

or the court must instruct the jury that they must all agree on a specific criminal act.  State v. 

Stockmeyer, 83 Wn. App. 77, 86, 920 P.2d 1201 (1996).  The threshold for determining whether 

unanimity is required on an underlying means of committing a crime is whether sufficient evidence 

exists to support each of the alternative means presented to the jury.  Ortega-Martinez, 124 Wn.2d 

at 707.  When the State presents evidence of multiple “distinct criminal acts” supporting a charge, 

the jury must be unanimous on the conduct supporting the conviction.  Petrich, 101 Wn.2d 566, 

572, 683 P.2d 173 (1984); see also Kitchen, 110 Wn.2d 403, 412, 756 P.2d 105 (1988) (stating that 

the State alleged several acts and any one could constitute the charged crime).  However, no 

additional unanimity instruction is required if the evidence indicates a “‘continuing course of 

conduct.’”  Knutz, 161 Wn. App. at 408 (quoting Handran, 113 Wn.2d 11, 17, 775 P.2d 453 (1989)).  

B.  OEUNG’S CONSPIRACY CHARGE 

 The State charged Oeung with one count of conspiracy related to the ongoing nature of the 

conspiracy related to the May 10, 2012, robbery.  Oeung argues that the State’s closing arguments 

alleged multiple agreements, which “created a multiple acts scenario.”  Br. of Appellant Oeung 

at 43.  We disagree. 

 “To determine whether criminal conduct constitutes one continuing act” or “several distinct 

acts,” we determine whether Oeung’s activity “shared a common purpose of promoting a criminal 

enterprise.”  Knutz, 161 Wn. App. at 408.  

 Here, there was evidence of only one agreement to support Oeung’s single conspiracy 

charge, her agreement with Ngo, Azariah, and Chouap to aid them in robbing the Fernandezes’ 
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home.  Even though the State discussed different examples of agreements from which the jury could 

find or infer a criminal conspiracy, it did not argue that those examples were specific, distinct acts 

or that they involved more than one agreement or conspiracy by Oeung.  Thus, because there was 

no evidence of “multiple distinct criminal acts,” the State did not need to elect any one form of an 

agreement, nor did the trial court need to instruct the jury that it must agree on which underlying 

act supported Oeung’s single conspiracy charge.  Therefore, we hold that a Petrich instruction was 

not required for Oeung’s conspiracy charge.   

C.  FIREARM ENHANCEMENTS – OEUNG AND ROSS 
 
 Both Oeung and Ross argue that their right to a unanimous jury verdict was violated when 

the State failed to elect which firearm the jury should rely on to come to its decision, and when the 

trial court failed to provide a Petrich instruction.23  We disagree.   

 The Petrich rule applies only to multiple acts or “alternative means” cases.  Stockmeyer, 

83 Wn. App. at 86.  Therefore, while the State may have presented multiple firearms that could 

satisfy Oeung and Ross’s firearm enhancements on their first degree burglary and first degree 

robbery charges, the jury only had to find beyond a reasonable doubt that Oeung’s and Ross’s 

accomplices were armed with any firearm, not a specific firearm.   

 Therefore, the State was not required to elect, nor was the trial court required to instruct the 

jury on which firearm it had to decide satisfied the firearms enhancement.  Stockmeyer, 83 Wn. 

                                                 
23 Oeung also argues that the “dispute” over which firearm the State needed to elect, “extended to 
the question whether the devices were firearms for purposes of the special allegations.”  We reject 
this assertion.    
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App. at 86.  If there was any doubt as to the firearm charges or the firearms enhancements, Oeung 

and Ross could have requested a bill of particulars under CrR 2.1(c);24 however, neither did so.   

VII. SENTENCING 

A.  SAME CRIMINAL CONDUCT   

 Oeung and Ross argue that the sentencing court erred when it failed to find that their 

convictions for first degree burglary and robbery constituted the same criminal conduct under 

RCW 9.94A.589(1)(a).25  We disagree, and hold that Oeung and Ross fail the three-part test to 

justify viewing their crimes as the same criminal conduct.  

 1.  Legal Principles  

 We review a sentencing court’s determination of same criminal conduct for abuse of 

discretion or a misapplication of the law.  State v. Graciano, 176 Wn.2d 531, 536-37, 295 P.3d 219 

(2013).   

 When the record supports only one conclusion on whether crimes constitute the same 

criminal conduct, a sentencing court abuses its discretion in arriving at a contrary result; but where 

the record adequately supports either conclusion, that matter lies in the court’s discretion.  State v. 

Kloepper, 179 Wn. App. 343, 357, 317 P.3d 1088 (2014).  Because a finding of the same criminal 

                                                 
24 “The court may direct the filing of a bill of particulars.  A motion for a bill of particulars may be 
made before arraignment or within 10 days after arraignment or at such later time as the court may 
permit.”  CrR 2.1(c).   

25 RCW 9.94A.589(1)(a) provides, in relevant part,  
 

“Same criminal conduct,” as used in this subsection, means two or more crimes that 
require the same criminal intent, are committed at the same time and place, and 
involve the same victim. 



No. 46425-0-II 
(Cons. with No. 46435-7-II) 
 
 

57 

conduct favors the defendant, the defendant bears the burden of establishing that the crimes 

constitute the same criminal conduct.  Graciano, 176 Wn.2d at 539.   

 “Two crimes manifest the ‘same criminal conduct’ only if they ‘require the same criminal 

intent, are committed at the same time and place, and involve the same victim.’”  Graciano, 

176 Wn.2d at 540 (quoting RCW 9.94A.589(1)(a)).  If one of the elements is missing, then the 

sentencing court must count the offenses separately in calculating the offender score.  State v. 

Knight, 176 Wn. App. 936, 959, 309 P.3d 776 (2013).  As part of the analysis, the court looks to 

whether one crime furthered another.  Graciano, 174 Wn.2d at 540.   

 The burglary anti-merger statute provides,  

 Every person who, in the commission of a burglary shall commit any other 
crime, may be punished therefore as well as for the burglary, and may be prosecuted 
for each crime separately. 
 

RCW 9A.52.050.  Under the burglary anti-merger statute, the trial court has the discretion to punish 

burglary as a separate offense, even if burglary and other crimes constitute same criminal conduct.  

Knight, 176 Wn. App. at 962.  Our Supreme Court has held that burglary and robbery do not require 

the same objective criminal intent.  State v. Brett, 126 Wn.2d 136, 170, 892 P.2d 29 (1995).  

Multiple crimes affecting multiple victims are not the same criminal conduct.  State v. Lessley, 

118 Wn.2d 773, 779, 827 P.2d 996 (1992) (rejecting the “central victim” concept).   

 2.  Oeung’s and Ross’s Burglary and Robbery Convictions  

 Oeung and Ross argue that the sentencing court did not invoke the anti-merger statute when 

it ruled that their convictions for first degree burglary and first degree robbery were not the same 
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criminal conduct.26  But neither Oeung nor Ross offer legal support for their apparent contention 

that the sentencing court must explicitly invoke the anti-merger statute for it to apply.27  Thus, 

Oeung’s and Ross’s arguments fail.  Therefore, the sentencing court did not abuse its discretion 

when it determined that Oeung’s and Ross’s convictions for first degree burglary and first degree 

robbery were not the same criminal conduct.    

 3.  Same Criminal Conduct - Robbery and Unlawful Imprisonment  

 Oeung argues that her convictions for two counts of first degree robbery28 and two counts 

of unlawful imprisonment constitute the same criminal conduct.  We disagree. 

 The relevant elements of first degree robbery are as follows,  

(1) A person is guilty of robbery in the first degree if: 
(a) In the commission of a robbery or of immediate flight therefrom, he or she: 
(i) Is armed with a deadly weapon; or 
(ii) Displays what appears to be a firearm or other deadly weapon; or 
(iii) Inflicts bodily injury. 
 

RCW 9A.56.200(1)(a).   

A person commits unlawful imprisonment “if he or she knowingly restrains another 

person.”  RCW 9A.40.040(1).  Unlawful imprisonment is, “a substantial interference . . . with the 

liberty of another [which is a real or material interference with the liberty of the victim] as 

                                                 
26 Ross argues this issue only for his convictions related to the January 25 robbery.   
 
27 The sentencing court did address RCW 9A.52.050, stating, “The case law and the statute do make 
it clear that burglary and robbery are separate offenses.”  VRP (6/23/2014) at 43.   
 
28 Count XVI for first degree robbery and count XX for unlawful imprisonment pertain to Remegio 
Fernandez, and count XVII for first degree robbery and count XXI for unlawful imprisonment 
pertain to Norma Fernandez.   
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contrasted with a petty annoyance, a slight inconvenience, or an imaginary conflict.”  State v. 

Washington, 135 Wn. App. 42, 50, 143 P.3d 606 (2006) (internal quotation marks omitted).   

 In State v. Louis, our Supreme Court held that the defendant’s robbery and kidnapping 

convictions were neither the same in law, nor the same in fact.  155 Wn.2d 563, 569-70, 120 P.3d 

936 (2005).   

Louis's robbery and kidnapping charges were not the same factually: ‘The robbery 
necessitated the intentional taking of jewelry at gunpoint, while the kidnapping 
charge was based on Louis's binding and gagging the victims with duct tape to 
facilitate commission of the robbery.’ 
 

Louis, 155 Wn.2d at 570 (quoting State v. Louis, 119 Wn. App. 1080, 2004 WL 79150 (2004)).  

While this case does not involve kidnapping, unlawful imprisonment is a lesser included offense of 

kidnapping, State v. Davis, 177 Wn. App. 454, 461, 311 P.3d 1278 (2013), and the same rationale 

should apply.    

 Here, Oeung argues that the unlawful imprisonment furthered the commission of the 

robbery and, we must consider whether the convictions constitute the same criminal conduct.  But 

Oeung ignores the fact that there were two victims, and that Fernandez attempted to escape, but 

was apprehended.   

 This case is similar to the facts in Louis, where the defendant bound, gagged, and locked 

victims in a closet to facilitate his robbery of the jewelry store.  Louis, 155 Wn.2d at 566-67.  After 

Remegio attempted to escape, Oeung’s accomplices bound his hands and legs, locking him and his 

wife in the bathroom.  Remegio testified that Oeung’s accomplices held him and Norma in the 

bathroom for more than an hour after his attempt at fleeing.  Remegio’s and Norma’s restraint and 

confinement in the bathroom demonstrates a different criminal intent, an intent to materially restrain 
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the Fernandezes’ liberty, than that of taking property of threat or force.  Because the Fernandezes’ 

restraint required a different criminal intent, Oeung fails to satisfy the “same criminal conduct” test 

stated in RCW 9.94A.589(1)(a).  Thus, we hold that the sentencing court did not abuse its discretion 

when it determined that Oeung’s convictions for two counts of first degree robbery and two counts 

of unlawful imprisonment were not the same criminal conduct.  

B.  DOUBLE JEOPARDY 

 Both Oeung and Ross argue that the sentencing court erred when, after it found that the 

second degree assault convictions29 violated double jeopardy, it dismissed the charges without 

prejudice instead of with prejudice.  Oeung argues separately that a duplicative jury verdict for her 

conspiracy conviction (Ross argues separately that the sentencing court erred when it dismissed 

without prejudice two of his other convictions, one for conspiracy (count VII) and one for unlawful 

imprisonment (count V).   

 The State concedes that the sentencing court violated double jeopardy when it dismissed 

Oeung’s and Ross’s second degree assault convictions and Ross’s convictions for conspiracy in 

count VII and unlawful imprisonment in count V without prejudice, and that the proper remedy is 

for us to remand for the sentencing court to vacate and dismiss with prejudice these charges.   

 We agree that Oeung’s convictions for second degree assault in counts XVIII and XIX and 

Ross’s convictions for second-degree assault in counts IV and X, for conspiracy in count VII, and 

for unlawful imprisonment in count V violate double jeopardy.  We remand to the sentencing court 

to vacate and dismiss these convictions with prejudice.    

                                                 
29 Counts XVIII, XIX (Oeung); Counts IV, X (Ross).   
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C.  OEUNG—EXCEPTIONAL SENTENCE  

 Oeung argues that the sentencing court erred in denying her request for an exceptional 

downward sentence on the basis that mitigating factors existed.  We disagree.  

 Generally, there is no right to appeal a standard range sentence.  RCW 9.94A.585(1).  

However, the statute does not preclude a procedural challenge to the manner in which the 

sentencing court imposed a standard range sentence.  State v. Garcia-Martinez, 88 Wn. App.at 329.  

Thus, review is limited to circumstances where the sentencing court has refused to exercise 

discretion at all or has relied on an impermissible basis for refusing to impose an exceptional 

sentence below the standard range.  Garcia-Martinez, 88 Wn. App. at 330.  

 The sentencing court may impose a sentence above or below the standard range sentence if 

it finds, considering the purposes of the Sentencing Reform Act (SRA), that there are substantial 

and compelling reasons justifying the exceptional sentence.  RCW 9.94A.535.  The sentencing court 

may consider ten nonexclusive mitigating factors to impose an exceptional sentence below the 

standard range.  RCW 9.94A.535(1)(a-j).   
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 Oeung argued that mitigating factors applied to her sentence under RCW 9.94A- 

.535(1)(d-g).30  Oeung argued that she (1) lacked a predisposition to commit the crime and that she 

was “tempted by the lure of easy money” (RCW 9.94A.535(1)(d));31 (2) “had fallen into the 

clutches of drug addiction” which affected her capacity to appreciate the “wrongfulness of her 

actions” (RCW 9.94A.535(1)(e));32 had a “lesser degree of participation” than her accomplices 

(RCW 9.94A.535(1)(f)); and faces presumptive standard range sentences on her substantive crimes 

that, when coupled with the firearms enhancements, are excessive (RCW 9.94A.535(1)(g)).  CP at 

339-40.    

 To support her argument that the sentencing court abused its discretion to deny her an 

exceptional downward sentence, Oeung relies on the sentencing court’s sympathetic statements 

                                                 
30  RCW 9.94A.535(1)(d-g) provides,  
 

(d) The defendant, with no apparent predisposition to do so, was induced by others 
to participate in the crime. 
(e) The defendant's capacity to appreciate the wrongfulness of his or her conduct, or 
to conform his or her conduct to the requirements of the law, was significantly 
impaired.  Voluntary use of drugs or alcohol is excluded. 
(f) The offense was principally accomplished by another person and the defendant 
manifested extreme caution or sincere concern for the safety or well-being of the 
victim. 
(g) The operation of the multiple offense policy of RCW 9.94A.589 results in a 
presumptive sentence that is clearly excessive in light of the purpose of this chapter, 
as expressed in RCW 9.94A.010. 

31 Oeung’s argument relied largely on her “personal and cultural background,” as discussed in the 
Mitigation Report as a mitigating factor.  CP at 339.  
 
32 Oeung’s drug use is exempted from the mitigation factors.  RCW 9.94A.535(1)(e).   
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regarding her background.  However, there is no evidence that the sentencing court’s decision was 

legally incorrect or that it refused to exercise its discretion.   

 The sentencing court, while sympathetic to Oeung’s factual background, stated that her 

“terrible background[]” did not support an exceptional sentence.  VRP (6/23/2014) at 65.  The 

sentencing court also found that, while her participation was less than that of her accomplices, 

Oeung’s participation in the May 10 robbery was not minimal.  Finally, while it stated its concern 

with the amount of time mandated by the firearms enhancements, the sentencing court also 

acknowledged that the legislature has chosen to impose a harsh punishment for the use of firearms 

in a crime and that “when you introduce a firearm to these kind of cases, you ratchet up the potential 

for disaster exponentially higher.”  VRP (6/23/2014) at 66.  

 Based on these considerations, we hold that the sentencing court did not abuse its discretion 

when it did not give Oeung an exceptional sentence below the standard range.  Thus, we affirm.   

D.  DUPLICATE VERDICT 

 Oeung also argues that the sentencing court erred and violated double jeopardy when it did 

not vacate the jury’s duplicate verdict on Count XIV for conspiracy.  The jury filled in two identical 

verdict forms for count XIV with “guilty.”  CP at 305-06.  However, Oeung was only charged for 

one count of conspiracy, and was sentenced for only the single count.  Oeung does not demonstrate 

that this error was prejudicial, and the duplicate verdict form appears to be a harmless clerical error.   
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E.  INEFFECTIVE ASSISTANCE OF COUNSEL 

 Ross argues that his counsel was ineffective because he did not argue that the charges for 

first-degree robbery and unlawful imprisonment related to the April 27 robbery constituted the same 

criminal conduct.  We disagree.   

 To prevail on a claim of ineffective assistance of counsel, the defendant must show that 

(1) counsel’s performance was deficient and (2) that the deficient performance resulted in prejudice 

to the defendant.  State v. Humphries, 181 Wn.2d 708, 719-20, 336 P.3d 1121 (2014) (citing 

Strickland v. Washington, 466 U.S. 668, 687-88, 694, 104 S. Ct. 2052, 80 L. Ed. 2d. 674 (1984)).  

Performance is deficient if it falls “‘below an objective standard of reasonableness.’”  State v. Grier, 

171 Wn.2d 17, 33, 246 P.3d 1260 (2011) (quoting Strickland, 466 U.S. at 688).  Defendant bears 

the burden of establishing deficient performance and must overcome “‘a strong presumption that 

counsel’s performance was reasonable.’”  Grier, 171 Wn.2d at 33 (citing State v. Kyllo, 166 Wn.2d 

856, 862, 215 P.3d 177 (2009)).  A failure to demonstrate either deficient performance or prejudice 

defeats an ineffective assistance claim.  Emery, 161 Wn. App. at 188.  Legitimate trial tactics and 

strategies generally do not constitute deficient performance.  Kyllo, 166 Wn.2d at 863.  For the 

prejudice prong of the Strickland test, the defendant must prove that “‘there is a reasonable 

probability that, but for counsel’s deficient performance, the outcome of the proceedings would 

have been different.’”  Grier, 171 Wn.2d at 34 (quoting Kyllo, 166 Wn.2d at 862).   

 Here, the record indicates that counsel did argue that the first degree robbery and unlawful 

imprisonment charges relating to the April 27 incident should merge and be vacated.  Thus, because 
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there is no evidence that counsel’s performance was deficient, we hold that Ross’s claim of 

ineffective assistance of counsel fails.   

VIII.  STATEMENT OF ADDITIONAL GROUNDS (SAG) 

 Ross raises two additional claims in his SAG that we did not address and resolve above.   

A.  SUGGESTIVE PHOTOMONTAGE/GOVERNMENTAL MISCONDUCT 

 Ross claims that the photomontage identification procedure shown to Kuch was 

impermissibly suggestive and violated Ross’s due process right to a fair trial.  Ross claims that the 

detective who showed Kuch the first photomontage improperly commented that the person she 

identified was not involved in the robbery.  Ross claims that this improper comment tainted Kuch’s 

subsequent identification of Choaup as one of the robbers and also her in court identification of 

Choaup.  Ross claims that the detective’s improper comment constitutes government misconduct 

and was prejudicial, and that dismissal of counts VIII, IX, XI, XII and XIII is warranted under CrR 

8.3(b).  We disagree. 

 Ross did not object at trial or argue that the procedure was impermissibly suggestive.  He 

raised the issue for the first time on appeal in his SAG.  Under RAP 2.5(a)(3), an appellate court 

may refuse to hear any claim of error which was not raised at the trial court, unless the error is a 

“manifest error affecting a constitutional right.”  If an appellate court determines that the claim 

raises a constitutional error, it must then determine whether the error was “manifest,” or caused 

actual prejudice.  State v. O’Hara, 167 Wn.2d 91, 98, 217 P.3d 756 (2010).  To establish actual 

prejudice, a defendant must show that the asserted error had practical and identifiable consequences 

at trial.  O’Hara, 167 Wn.2d at 99.   
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 Ross’s claim of an impermissible suggestive identification raises a due process 

constitutional issue.  However, Ross must show that the error in the photomontage identification 

procedure was “manifest,” by showing that it actually prejudiced him at trial.  RAP 2.5(a).  He fails 

to do so. 

 An out of court identification meets due process if it is not so impermissible as to create a 

substantial likelihood of misidentification.  State v. Brown, 128 Wn. App. 307, 312, 116 P.3d 400 

(2005).  Generally, “courts have found lineups or montages to be impermissibly suggestive solely 

when the defendant is the only possible choice given the witness’s earlier description.”  State v. 

Ramires, 109 Wn. App. 749, 761, 37 P.3d 343 (2002).  A defendant making a claim of an 

impermissible identification procedure must first show that the procedure was impermissibly 

suggestive.  If the defendant fails to meet this initial burden, the inquiry ends. Brown, 128 Wn. App. 

at 312-13.  If the defendant meets this burden, then the court determines whether the identification 

procedure contains sufficient indicia of reliability despite the suggestiveness.  Brown, 128 Wn. App. 

at 312-13.   

 Ross claims that Kuch identified Choaup as one of two robbers involved in the Kuch robbery 

based on photomontage number 3.  Ross claims that Kuch’s identification of Choaup was done at 

the direction of the detective, and that this identification was based on her review of a prior 

identification from another photomontage which was not admitted at trial.   

 Kuch testified that when she first met with the detective and pointed out a person from the 

photomontage, the detective told her that person was not involved in the robbery.  She then testified 

that when she met the detective the second time, that she was shown another photomontage, and 
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that she initialed next to photograph “number 3” because the detective told her to do so based on 

her prior identification.  V VRP 673-74.  Upon further examination, Kuch clarified that, when she 

was asked why she identified Choaup as one of the robbers on photomontage number 3, she testified 

that he “looked similar to the person who tied her up” and who threatened her.  V VRP at 674-75.  

This second photomontage identifying Choaup was admitted into evidence as exhibit 5.  There is 

no evidence that the first photomontage she was shown was admitted, or that Choaup was included 

in the first photomontage that Kuch reviewed. 

 Ross cannot show that the photomontage identification procedure was impermissibly 

suggestive.  Contrary to Ross’s claim, Kuch identified Choaup as the robber, not as a result of the 

detective’s direction (as a result of the first photomontage), but because Choaup looked similar to 

the person who tied her up and who threatened her.  Kuch’s testimony at trial was consistent that 

Choaup was one of the robbers.  Thus, there was not a substantial likelihood of misidentification as 

a result of the identification procedure used. 

 Ross also fails to show that the identification procedure actually prejudiced him.  Ross 

admitted that Choaup was one of the robbers at Kuch’s home, that he drove Choaup and Azias to 

Kuch’s home, that he waited for them in the car, that they returned to the car with a pillow case, 

cash, and jewelry, that he drove them home, and that he took photographs of the jewelry in order 

to sell it for Choaup and Azias.  For these reasons, Ross fails to show that the identification 

procedure actually prejudiced him.  

 Ross claims that the identification procedure constitutes government misconduct and 

prejudiced him and thus dismissal of counts VIII, IX, XI, XII, and XIII is warranted under CrR 
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8.3(b).  To support dismissal of charges under CrR 8.3(b), the defendant must show both (1) 

arbitrary government action or misconduct, and (2) actual prejudice to the defendant’s right to a 

fair trial.  State v. Martinez, 121 Wn. App. 21, 29-30, 86 P.3d 2010 (2004).  Ross cannot show 

arbitrary government action or misconduct in the photomontage identification procedure, and he 

cannot show actual prejudice as analyzed above.  Thus, dismissal of those charges under CrR 8.3(b) 

is not appropriate and Ross’s SAG claim fails.    

B.  ROSS’S SENTENCE FOR CONSPIRACY AND UNLAWFUL IMPRISONMENT  

 Ross next claims that the sentence imposed for his conspiracy and unlawful imprisonment 

convictions (counts I and XI) exceed the statutory maximum when counted with the firearms 

enhancements and that the court should remand for resentencing.  Oeung submitted supplemental 

briefing on May 19, 2016, arguing that the sentencing court also erred when it calculated the 

sentencing range for count XIV.  We agree, and remand to the sentencing court with instructions to 

correct the sentencing ranges for Ross on counts I and XI and for Oeung on count XIV.  

 An unpreserved sentencing error may be raised for the first time on appeal.  State v. Jones, 

182 Wn.2d 1, 6, 338 P.3d 278 (2014).  The legislature has plenary authority over sentencing.  Jones, 

182 Wn.2d at 6 (citing State v. Benn, 120 Wn.2d 631, 670, 845 P.23d 289 (1993)).  RCW 

9.94A.506(3) provides,  

 The standard sentence ranges of total and partial confinement . . . are subject 
to the following limitation[]:  
. . . .  
 (3) The maximum term of confinement in a range may not exceed the 
statutory maximum for the crime as provided in RCW 9A.20.021.  

 
When calculating the standard sentence range with a firearm enhancement,  
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If the standard sentence range under this section exceeds the statutory maximum 
sentence for the offense, the statutory maximum sentence shall be the presumptive 
sentence unless the offender is a persistent offender.  If the addition of a firearm 
enhancement increases the sentence so that it would exceed the statutory maximum 
for the offense, the portion of the sentence representing the enhancement may not 
be reduced.   
 

RCW 9.94A.533(3)(g).  Thus, when calculating an offender’s standard sentence range, including 

firearms enhancements, the sentencing court must reduce the base sentence range and may not 

reduce the firearms enhancement to comply with RCW 9.94A.021 and .533(3)(g).   

 Here, the statutory maximum for Ross’s count I was 10 years, and for count XI it was 

5 years.  For count I, the sentencing court calculated a total standard range, including his firearms 

enhancements, of 132.75 to 164.25 months (approximately 11 years, 1 month to 13 years, 

8 months).  For count XI, the sentencing court calculated a total standard range, including firearms 

enhancements, of 61 to 75 months (5 years, 1 month to 6 years, 3 months).   

 For Oeung, the statutory maximum for count XIV was 10 years.  The sentencing court 

calculated a standard total range, including her firearms enhancements, of 132.75 to 164.25 months.  

Thus, the total standard ranges for Ross’s convictions on counts I and XI and Oeung’s conviction 

 for count XIV exceed the statutory maximum term allowed for the convictions.  Therefore, we 

remand to the sentencing court with instructions to resentence Ross on counts I and XI and Oeung 

on count XIV not to exceed the statutory maximum under RCW 9.94A.021 and .533(3)(g). 33   

                                                 
33 We also note the scrivener’s error on page 2 of Ross’s judgment and sentence.  The judgment 
and sentence cites count LXXII, however, it should read LXXI, as count LXXII does not exist in 
the State’s amended information.  Therefore, we reverse Ross’s judgment and sentence pertaining 
to count LXXII, and remand to the trial court to correct this error and resentence Ross for count 
LXXI.   
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CONCLUSION 

 We affirm in part, reversed in part, and remand in part for resentencing.  We reverse Oeung’s 

and Ross’s convictions dismissed without prejudice on double jeopardy grounds and remand with 

instructions that the sentencing court vacate and dismiss those convictions34 with prejudice.  We 

also remand with instructions to resentence Ross on counts I and XI and Oeung on count XIV not 

to exceed the statutory maximum sentence, acknowledge the scrivener’s error regarding Ross’s 

count LXXII, and order the sentencing court to resentence Ross on count LXXI.   

 A majority of the panel having determined that this opinion will not be printed in the 

Washington Appellate Reports, but will be filed for public record in accordance with RCW 2.06.040, 

it is so ordered. 

 
  

 SUTTON, J. 
We concur:  
  

MAXA, A.C.J.  

MELNICK, J.  

 

                                                 
34 Counts XVIII and XIX for Oeung; Counts IV, V, VII, and X for Ross.   
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 1         JUNE 23, 2014 

 2 MR. WILLIAMS:  This is two cases, State of

 3 Washington vs Soy Oeung, 12-1-03300-7.  Ms. Oeung is

 4 present in custody with counsel, Mr. Steinmetz; and the

 5 State of Washington vs Azias Ross, 12-1-03305-8.

 6 Mr. Ross is present in custody with counsel,

 7 Ms. Martin.  Greg Greer and Jesse Williams for the

 8 State.  As the Court is aware, this is here for

 9 sentencing.  I believe the State is ready to proceed.

10 THE COURT:  Ready for sentencing, counsel?

11 MR. STEINMETZ:  Yes, Your Honor.

12 MS. MARTIN:  Yes, Your Honor.  We did file

13 a CrR 7.8 motion to vacate the judgment and should

14 probably be argued before we proceed to sentencing.

15 THE COURT:  Okay.  Well, we have got a

16 number of things to do as far as sorting out some of

17 the legalities, so is that as good a place as any to

18 start?

19 MR. WILLIAMS:  Absolutely.  

20 THE COURT:  Okay.  Go ahead, Ms. Martin.

21 MS. MARTIN:  Yes, Your Honor.  And I

22 believe I filed a working copy of this several weeks

23 ago.  Did the Court receive my brief?

24 THE COURT:  I did.

25 MS. MARTIN:  Okay.  And for the most part,

State v Ross, 6/23/14 - Motion
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 1 I am going to rely on my brief.  In a communication

 2 from the State, they indicated, "This is the same

 3 motion you brought several times."  And while I have

 4 brought these issue before the Court previously, as the

 5 Court is well aware, the standard after the verdict is

 6 completely different than a halftime motion or a motion

 7 prior to verdict.

 8 And it's twofold.  One is the corpus delicti issue

 9 which is, other than Mr. Ross's statement, there was no

10 evidence whatsoever that he was involved in these

11 incidents.  And I think what is most telling about that

12 is the verdict which is the one incident that he didn't

13 make any sort of statements about which he was

14 acquitted of, which was the seventh incident with, I

15 believe, the Dawn family.

16 The corpus delicti rule, while inconvenient,

17 indicates that defendants cannot simply implicate

18 themselves in crimes.  And then if the State offers no

19 additional evidence that they were involved, they can't

20 be convicted, and that's a constitutional standard.

21 Here, there was no evidence.  And so we would ask

22 that the verdict in its entirety be set aside under the

23 corpus delicti rule.

24 THE COURT:  Let me ask you a question on

25 that.  You said there is nothing other than his

State v Ross, 6/23/14 - Motion
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 1 statement.  But don't we have to distinguish the

 2 statements he made because a statement made in the

 3 course of and in furtherance of a conspiracy or part of

 4 the res gestae would be additional evidence as opposed

 5 to a statement made in custody?  Would it not?

 6 MS. MARTIN:  It would be.  I mean, it's

 7 post custodial.  We are talking about confessions when

 8 it comes to corpus delicti.

 9 THE COURT:  Right.

10 MS. MARTIN:  Right.  And I am assuming the

11 Court is referring to the jail phone call?

12 THE COURT:  Right.

13 MS. MARTIN:  The jail phone calls speak in

14 gross generalities.  And Mr. Ross does not make any

15 specific admissions.  Mr. Ross discusses with someone

16 who the State believes is Ms. Oeung, the May 10th

17 incident, which Mr. Ross is not implicated in and was

18 not convicted of.  And talks about, "when you did it

19 before" in gross generality.

20 I don't think we can then whittle it down to the

21 January date and the April date he absolutely has

22 implicated himself in a conspiracy wherein these events

23 occurred.

24 There is still statements by Mr. Ross.  And absent

25 physical evidence -- because, of course, if we break

State v Ross, 6/23/14 - Motion
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 1 down corpus delicti, it means the body of the case.

 2 The body of the case.  What is the case?

 3 The case is more than Mr. Ross flapping his gums.

 4 He could have said, "I shot Kennedy."  Well, Kennedy is

 5 dead, but do we have any evidence that he shot Kennedy?

 6 The fact that the crime occurred is not evidence that

 7 Mr. Ross's confession is reliable or that we can then

 8 take the confession and say, "Well, he knows these

 9 people.  His brother was involved.  Mr. Chouap was

10 involved, so clearly he was involved."  There needs to

11 be more.

12 THE COURT:  What quantum of proof do you

13 need?

14 MS. MARTIN:  Well, I think there needs to

15 be more than a scintilla.  And I don't think gross

16 generalities on jail phone calls where we have picked

17 and chosen certain phrases, certain paragraphs that

18 discuss things like, "when you did it before," which,

19 of course, is not Mr. Ross's statement.  That's Ms.

20 Oeung's statement, him talking about his brother being

21 out of control, which I'm not sure how that would prove

22 that he was involved in home invasion robberies.  They

23 don't speak to any particular incidents.  They don't

24 speak to any particular items that were taken, any

25 weapons that were used, any details other than him
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 1 telling Ms. Oeung to stop doing whatever it is she's

 2 doing and that she is being stupid and, you know, they

 3 have a daughter, and then him talking to his brother

 4 about stopping whatever it is they are doing.

 5 I can't point to any specific phrase that Mr. Ross

 6 uttered that would in any way directly link him to

 7 these incidents.  He confessed to residential

 8 burglaries.  These were clearly not residential

 9 burglaries.

10 How are we to know that he wasn't talking about

11 incidents completely unrelated to what is charged here?

12 The State will freely admit that they had information

13 of him being involved in other burglaries.  And I don't

14 even think there is a scintilla of evidence that he had

15 anything to do with these two incidents outside of his

16 confession.  And we have to suppress the confession in

17 order to examine corpus delicti.

18 And I think if we take the confession out and we see

19 what this jury saw, I don't see how the Court could

20 find that any reasonable juror would find him guilty of

21 these two specific incidents.

22 And then moving on to the firearm.  In this case, we

23 don't have a firearm.  We don't have any guns.  What we

24 have is people who say that the perpetrator, who, of

25 course, is not Mr. Ross, held something that appeared
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 1 to be a gun.

 2 Later on, there was some testimony about racking the

 3 pistol, you know, pulling the magazine out and pushing

 4 it back in.  That is not the January or April dates

 5 that Mr. Ross was convicted of.

 6 And given that, the case law is very clear, State vs

 7 Faust, State vs Mills, State vs Recuenco, that you have

 8 to prove it's not a gun-like object.

 9 I offered as an example to the Court that you could

10 find Air Soft rifles, you can find all sorts of guns on

11 line that aren't actually guns.  They are plastic.

12 They look like firearms.  They certainly aren't

13 firearms.

14 And the reason for that is that firearm enhancements

15 are a grave penalty, and the Hard Time For Armed Crime

16 doctrine in law wants to punish those that use

17 firearms, but it doesn't mean that because lay people

18 in a time of extreme duress and stress think that

19 someone has a gun, that then the firearm enhancements

20 can be laid at Mr. Ross's feet.

21 THE COURT:  So the end result of that would

22 be pretty much that unless a person discharged the

23 weapon in the course of the activity or the course of

24 the crime or the State recovered the weapon, you would

25 really never be able to prove a firearm charge, would

State v Ross, 6/23/14 - Motion



     8

 1 you?

 2 MS. MARTIN:  No.  Unless, for instance, the

 3 State may have an argument that taking the magazine out

 4 and slamming it back into the bottom, showing people

 5 the bullets, that kind of thing, there are

 6 circumstances that can amount to it's a firearm.  

 7 But here, we have them holding something black that

 8 looks like a firearm, or I believe in some cases it was

 9 shiny and looked like a firearm.  It's not discharged.

10 There are no bullets recovered.  The gun is not

11 recovered.  There are no -- there is no video.  There

12 is no -- there is nothing other than these folks felt

13 like it was a firearm.  

14 And the case law in Faust is very clear; that's what

15 they tried to do in Faust.  And the Court said you

16 can't do it because a firearm has a specific definition

17 under the statute which is an object capable of

18 propelling via an explosion.  And if you can't prove

19 that it can do that, it's not a firearm.  

20 And while that may not be the result that the State

21 wants in this case, they failed to prove the

22 enhancement.

23 My client wants me to mention State vs Pierce which

24 I know this Court is very familiar with.  It's a case

25 out of this division where the mere fact that Mr. Ross
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 1 or an accomplice to Mr. Ross may have been armed is

 2 insufficient, it just is.  And while, you know, these

 3 are terrible crimes and people were tormented and there

 4 is a lot of emotion surrounding this case, that doesn't

 5 mean that we can look past Division 2 and Supreme Court

 6 case law to find a firearm enhancement when there is no

 7 evidence whatsoever that it was a firearm.

 8 THE COURT:  Okay.  Thank you.

 9 Mr. Steinmetz?

10 MR. STEINMETZ:  Thank you.  I think it will

11 be easier if you respond to both of us.  Just a couple

12 of quick points that I wanted to make.  On the

13 confession corpus delicti issue, I don't think it

14 matters whether the statement of the defendant is made

15 when he is in custody or not.  The classic corpus

16 delicti is, you know, somebody that wanders into a

17 police station and says, "I killed my wife."  They are

18 not in custody at that point.  They are coming --

19 THE COURT:  It wasn't the custody.  It was

20 the question of whether it's admissible as substantive

21 evidence or it's more a statement along the lines of

22 either a confession or something that would not be able

23 to be used as substantive evidence of the crime while

24 it's being committed.

25 MR. STEINMETZ:  Right, and that's in the

State v Ross, 6/23/14 - Motion



    10

 1 context of the alleged conspiratorial statement that go

 2 to the conspiracy that don't go to the substantive

 3 crime, correct?  I don't think they are admissible to

 4 the substantive crime even if they are admissible to

 5 the conspiracy.

 6 THE COURT:  Well, they might be.  I guess

 7 it depends on what the specific statement is and the

 8 context in which it's made and when it's made.

 9 MR. STEINMETZ:  But I think that the point

10 to it all is, is there must be some scintilla of

11 evidence that corroborates the statement coming from

12 the individual, in this case the defendant, that showed

13 that there has some germ of truth to this confession

14 because unfortunately people will sometimes confess to

15 things that they don't do, and that's what we don't

16 have in this case.

17 We know a crime occurred, which is the first test,

18 if you will, but then there has to be something that

19 corroborates the defendant's statement in order to make

20 it match the crime.  And given the statements and the

21 way they came in, I simply don't think that the

22 statements of any of the codefendants in this case are

23 anything other than an illegal corpus statement made

24 outside of that, and there really isn't much to connect

25 them.
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 1 For example, in my client's case, there is -- there

 2 was no evidence that she was connected to this crime.

 3 The description from, I think it was -- I am sorry.  I

 4 am forgetting their last name.

 5 MS. MARTIN:  Fernandez.

 6 MR. STEINMETZ:  Fernandez couple,

 7 Mr. Fernandez who is the only one that may have seen

 8 somebody at his door, and it's completely different.

 9 It's somebody who is much heavier than my client.  It's

10 somebody who is Hispanic.  The picture, the drawing

11 that was done doesn't look a thing like my client.

12 There is nothing that makes that connection and gives

13 her statement that she was involved in that.  It may

14 have been an entirely different incident that she is

15 talking about that nobody in this courtroom actually

16 knows about, and that is a very realistic possibility

17 when you look at all the evidence, and that's why the

18 corpus delicti rule exists, is to say, no, she was

19 confessing to this incident; therefore, that is good

20 evidence, and in this case, I don't believe it is.

21 The second point that I wanted to make is on the

22 firearm sentencing enhancement.  The standard is proof

23 beyond a reasonable doubt.  You have to prove beyond a

24 reasonable doubt that in fact it was a firearm.  It is

25 not the subjective opinion of the person who is having
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 1 the object pointed at them.  There has to be some level

 2 of proof beyond their feeling that that was a firearm.

 3 And nobody in this case was in a position to

 4 objectively state that was a firearm because dot, dot

 5 dot.  Fill in that dot, dot, dot, and then there is

 6 proof of a firearm.  Without that, there simply isn't,

 7 and the firearm sentencing enhancements have not been

 8 proven in this case, and as a consequence, should not

 9 be held against my client.

10 THE COURT:  So is it evidence that supports

11 the conviction if it looks like the implement it's

12 supposed to be; it's used in a fashion as the implement

13 that it's supposed to be, and there is nothing to

14 suggest it's not the implement it's supposed to be?

15 It's kind of like you look at this pen, and we are

16 trying to prove this is a pen, and you say, well, it

17 looked like a pen, and he was using it in a writing

18 fashion, so it must have been a pen.

19 MR. STEINMETZ:  Walks like a duck --

20 THE COURT:  Is that kind of logic usable by

21 the State to support its corpus delicti argument?

22 MR. STEINMETZ:  I don't believe that is

23 proof beyond a reasonable doubt under the standards

24 that exist in this court today.

25 THE COURT:  Okay.  Anything more you wanted
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 1 to say?

 2 MR. STEINMETZ:  No, that's it.

 3 THE COURT:  Mr. Williams?

 4 MR. WILLIAMS:  Your Honor, as defense

 5 acknowledges, these motions have already been brought,

 6 heard and denied by the Court previously.  Again, we

 7 are getting a lot of reiteration of arguments that have

 8 previously been made, arguments that were made to the

 9 jury in terms of interpretation of evidence that

10 ultimately the jury rejected.  And I know the Court is

11 aware of that.

12 The first thing I will say is to the corpus issue.

13 Counsel misunderstands the corpus delicti rule.  There

14 is no requirement that says that State must prove, one,

15 that a crime occurred; two, that the defendant

16 confessed, and three, that there is evidence

17 corroborating that confession.  Corpus says only that a

18 defendant cannot be convicted on a confession alone.

19 So classic hypotheticals or a classic example of the

20 corpus rules:  A trooper pulls up to a man standing

21 beside a car on the side of the road.  No evidence that

22 the man was driving.  He is intoxicated, standing

23 outside the car, and he admits to driving, and so for

24 that, he is arrested for DUI.  No evidence he was

25 driving.  All you have is an intoxicated man standing
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 1 next to a car.  And in those scenarios, the Court says

 2 confession is insufficient to convict.

 3 Likewise, case that came out a few years ago,

 4 someone is found possessing pseudoephedrine.  Not a

 5 crime to possess pseudoephedrine.  And the person says,

 6 yeah, I possessed pseudoephedrine, and I intended on

 7 selling it to others so we could manufacture

 8 methamphetamine.  And for that, a person is convicted

 9 of Possession with Intent to Distribute or Intent to

10 Manufacture.  And in that case, there is no evidence,

11 other than the defendant's confession, that he intended

12 to manufacture.  And in that case, the confession is

13 insufficient.  That is all that corpus requires.

14 Someone cannot be convicted on a confession alone.

15 If a crime occurs, if you can prove that a crime has

16 been committed and the defendant confesses to that

17 crime, corpus is satisfied.  No case has been provided

18 to suggest the alternative.

19 Mr. Steinmetz, himself, said, "We know that crimes

20 occurred."  That's the end of the issue when it comes

21 to corpus.

22 Now, if you want to move beyond that and actually

23 look at whether there was corroborating evidence to the

24 defendant's confessions, I think the defendant has

25 overlooked a lot of evidence.

State v Ross, 6/23/14 - Motion



    15

 1 Ms. Martin says that there was no evidence

 2 corroborating her client's confession that he was

 3 involved in the home invasions.  Well, there were pawn

 4 receipts that were contemporaneous with items stolen

 5 from the houses identified by the victims with Azias

 6 Ross pawning them the next day or the day after.  He

 7 matched the physical description provided of the

 8 suspects involved.

 9 His cell phone records -- as one example, his cell

10 phone is seized, and a search warrant is obtained.  And

11 in examining his phone, they find that the day of the

12 August -- or April 27th home invasion, he is talking

13 about how he is about to come up on a score.

14 Later that night, after we know that the home

15 invasion has been committed, Nolan Chouap is sending

16 him text messages with guns stolen from that home

17 invasion and identified by the victims.

18 As another example, jail calls where Ms. Oeung says

19 to the defendant, "You've done it before."  It's called

20 an adoptive admission when Ms. Oeung says, "You've done

21 these home invasion robberies before," and Mr. Ross's

22 response is, "No, I didn't," or, "What are you talking

23 about?"  It's called an adoptive admission.  All of

24 these are just bits and pieces of evidence that

25 corroborates Mr. Ross's confession.
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 1 Counsel says if there is no evidence corroborating

 2 Ms. Oeung's confession except for the fact that while

 3 this home invasion is occurring, she's on the telephone

 4 speaking to Mr. Ross who is in the county jail, she is

 5 talking about how she's agreed to knock on a door,

 6 confirm that they are home to make a small amount of

 7 money.  While it's occurring, she is sitting at the

 8 Jack-in-the-Box parking lot waiting, telling in the

 9 phone call that they are waiting; that it's still going

10 on.  A different call later that evening where Azias

11 asked to speak to his brother.  She said they are still

12 in the thing.  The next day she's talks about all the

13 stolen loot that's recovered from the home that she has

14 to go traffic.  Describes property that was in fact

15 confirmed stolen from the home invasion.  

16 So there is no corroborating evidence to the

17 defendant's confession under the corpus delicti rule.

18 To the extent there is, there is ample evidence here,

19 and the jury has heard that evidence and found these

20 defendants guilty.

21 As to the firearm sentencing enhancements, I will

22 just run through the list here.  January 25th, Mr. Ross

23 is convicted for that home invasion.  The victim

24 described the firearm consistent with a real firearm.

25 She described it being placed against her forehead and
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 1 it feeling like a real firearm to her.

 2 Mr. Ross admits in his interview that they used real

 3 guns during his home invasions.  Mr. Ross says in his

 4 interview that they used walkie-talkies in case someone

 5 got shot during the home invasion and they needed to

 6 get there immediately.

 7 April 27th, they stole real guns from the home

 8 during the home invasion.  That, under the case law,

 9 is, in and of itself, sufficient for firearm sentencing

10 enhancements.

11 August 26th, for Mr. Ross, real knives were used,

12 and the jury convicted him of a deadly weapon

13 sentencing enhancement for the conspiracy count related

14 to that home invasion.

15 For Ms. Oeung, again, for the May 10th home

16 invasion, real firearms were stolen.  The victims in

17 that case described, much as the Court has done with

18 the pen analogy, how the firearms were used, suggesting

19 that they were real guns, taking out the magazines,

20 showing the ammunition, racking the firearm, pointing

21 the laser sight on the firearm.  The jury heard all of

22 this evidence, and it was convinced beyond a reasonable

23 doubt that they were real firearms.

24 Counsel is sort of rearguing the case to the Court,

25 and the Court, again, has already denied these motions,
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 1 but the jury also has denied these arguments.

 2 The evidence was sufficient here for the firearm

 3 sentencing enhancements.  Counsels' interpretation of

 4 the corpus rule is incorrect.  And to the extent there

 5 is corroborating evidence that's required, it was ample

 6 here, and I'd ask the Court to deny the motion.

 7 THE COURT:  All right.  Thank you.  Any

 8 rebuttal, Ms. Martin?

 9 MS. MARTIN:  No, Your Honor, other than --

10 and I keep bringing this up, and it's frustrating, the

11 statement was "in case there was shooting inside."  It

12 is not in case someone got shot.  It is not in case we

13 shot someone.  It is "in case there was shooting

14 inside."

15 THE COURT:  But the point is, it's an

16 operable gun.

17 MS. MARTIN:  No, because what if the

18 homeowner has a gun and they are shooting someone?  It

19 doesn't contemplate necessarily that the home invader,

20 for lack of a better term, has a gun if there was

21 shooting inside.  It doesn't talk about who has the

22 gun.

23 And the case law does not contemplate whether or not

24 Mr. Ross thought it was a real gun.  The case law is,

25 did we prove beyond a reasonable doubt, is it a real
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 1 gun?

 2 THE COURT:  Well, isn't his thought process

 3 a piece of evidence the State can use?

 4 MS. MARTIN:  I don't see how that's beyond

 5 a reasonable doubt when he didn't -- he didn't possess

 6 the gun.  So how does he even -- there is no evidence

 7 that he went inside the house, that he ever possessed a

 8 firearm.  And his belief, based on what other people

 9 may have told him -- but I also just don't think that

10 he made a statement that said -- he talks about too

11 where, "I knew they had guns."  Okay.  Well, when was

12 that?  What are we talking about?  Who is "they"?  None

13 of that came out in trial because of the -- as far as

14 the "who" we are speaking about because of Bruton.  So

15 the State is left with a bunch of statements that are

16 not attributed to certain events, to certain

17 individuals.  It's -- they are just pieces of

18 statements that are made by Mr. Ross out of -- without

19 context.

20 But I also -- I don't remember anyone ever

21 testifying that it, quote, felt like a real gun.  That

22 I -- I don't remember that.  I feel like that would

23 have been mentioned in closing argument by the State if

24 that had happened.  Do you remember that,

25 Mr. Steinmetz?
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 1 MR. STEINMETZ:  Not specifically, but I

 2 don't --

 3 MS. MARTIN:  Also, what they thought,

 4 that's not the law.  The example the Court used about

 5 the pen, how it looks like a pen, I am using it in a

 6 writing manner, well, I think that's a perfect example

 7 because using it in a writing manner, well, you are

 8 using it.  Much like with a gun, if you are firing it,

 9 if there are shell casings, if someone gets shot, well,

10 then, it's a gun.  And the State would have no problem

11 proving it's a gun.

12 But if it's a piece of plastic that doesn't have any

13 ink in it, you are not gonna be able to write with it.

14 And if you don't attempt to write with it, how are we

15 to know it's a pen?  Just because it looks like a pen

16 doesn't make it a pen, and that's the case law, and

17 that's the case law that we are confronted with this

18 morning.

19 THE COURT:  Okay.  Anything more you want

20 the say, Mr. Steinmetz?

21 MR. STEINMETZ:  Just very quickly.  I think

22 on the firearm sentencing enhancement, I think the

23 layperson's subjective belief without anything more

24 would not meet the beyond a reasonable doubt standard,

25 and that's what we have here.
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 1 Regarding the corpus delicti issue, it seems to me

 2 that the State is completely circular in its argument;

 3 that they are saying that there was all the statements

 4 that seem to match up to what the crime was; that

 5 therefore, they are corroboration of the crime, and

 6 therefore, it comes in under the corpus delicti issue

 7 which would render the corpus delicti issue completely

 8 null and void.

 9 There has to be some corroboration that makes those

10 statements truthful and the fact that the statements

11 themselves are not the corroboration that the crime

12 occurred, and I think that that's a circular argument

13 by the State.  So I think that there is a real issue

14 here.

15 When you separate out the statement and you take a

16 look at it, there simply is no evidence that my client

17 or the codefendant were involved in those crimes.

18 THE COURT:  Okay.  We have argued these

19 points before.  I have indicated previously that I

20 agreed with the State's analysis of the corpus delicti

21 rule.  And even if that needs to include corroboration,

22 I have indicated and the State has reiterated today the

23 corroborating points.  I think that there is sufficient

24 evidence to defeat a dismissal based on the corpus

25 delicti rule.
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 1 Likewise, we have talked about the firearm

 2 enhancement and the pieces of evidence the State has in

 3 that regard.  They again have been outlined today

 4 again.  And I indicated I thought they were sufficient

 5 before, and I continue to do so.  I am going to deny

 6 the motions to vacate.

 7 Where should we go next?  Do you want to talk about

 8 the computation of the standard range and the various

 9 components of doing that?

10 MR. WILLIAMS:  I think that's a good idea.

11 And there is a number -- there is a host of different

12 issues that relate to that, so wherever the Court wants

13 to guide our attention.

14 THE COURT:  It doesn't matter to me.  We

15 have got the merger questions.  We have got the same

16 criminal conduct.  We have got conspiracy.  Do you want

17 to pick one off?

18 MR. STEINMETZ:  Seems to me we should

19 resolve each of those three issues first before we

20 start trying to put numbers on --

21 THE COURT:  I agree.  Do you want to take

22 them all three; each of you address all three?

23 MR. STEINMETZ:  What is easiest for the

24 Court?  One at a time or all three of us?

25 THE COURT:  Let's take them one at a time.
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 1 That's easier.

 2 MR. STEINMETZ:  Your choice.

 3 THE COURT:  Why don't we start with

 4 conspiracy.

 5 MR. WILLIAMS:  And I should clarify, the

 6 conspiracy issue, I know we took a position in our

 7 briefing to the Court.  We have given it more thought

 8 and have decided that it should be one count of

 9 conspiracy for Mr. Ross.  And so that conspiracy should

10 have a date range beginning with the first crime and

11 ending with the last crime, but it should be one count.

12 There were firearm enhancements for two counts of

13 conspiracy and one deadly weapon sentence enhancement.

14 So I believe it should be one count of conspiracy with

15 one firearm enhancement.  The other two would merge for

16 double jeopardy purposes, and that would include the

17 enhancements, as well.  There was some -- I will add,

18 just to this point, there was some confusion from the

19 defense as to the State's position on robbery and

20 assault and whether the State believed the enhancements

21 should still apply.

22 If two crimes merge for double jeopardy purposes,

23 you can't have multiple enhancements.  So our position

24 is that the assault merges in with the robbery.  You

25 have a robbery count with the enhancement, and that's
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 1 where it stands with those two crimes.

 2 THE COURT:  Okay.  And I assume the defense

 3 agrees with those points.

 4 MR. STEINMETZ:  Yes, Your Honor.

 5 MS. MARTIN:  Yes.

 6 THE COURT:  Okay.  Where does that take us

 7 next?

 8 MR. WILLIAMS:  Maybe robbery and unlawful

 9 imprisonment.

10 THE COURT:  Yeah, let's do robbery and

11 unlawful imprisonment.  State's position is that they

12 do not merge, and the defense believes they do.

13 MR. WILLIAMS:  And you have the State's

14 briefing on this issue.  I will just add a couple of

15 comments.  The only thing the defense, at least as I

16 see it in the briefing, says about this issue is that

17 you shouldn't follow State v Louis, and I think it's In

18 Re --

19 MR. STEINMETZ:  Fletcher.

20 MR. WILLIAMS:  -- Fletcher.  You shouldn't

21 follow those because those involve kidnapping counts

22 versus unlawful imprisonment counts.  

23 So if the defendants had stood here convicted of

24 robbery and kidnapping, Louis and Fletcher would apply.

25 They would control over Korum, and the case that came
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 1 out after Korum, I believe it's Berg.  Korum and Berg

 2 both involve the same robbery and kidnapping.  But I

 3 think there would be a concession on the defendant's

 4 part -- maybe I'm wrong -- that Fletcher and Louis

 5 control over that scenario over Korum and Berg, but

 6 they say Fletcher and Louis should not be applied here

 7 because that involved kidnapping versus unlawful

 8 imprisonment.  If that was -- is the argument, then

 9 Korum and Berg necessarily don't apply either because

10 they also involve kidnapping.  

11 But I fail to understand how a defendant can be

12 convicted of kidnapping and robbery and those two don't

13 merge for double jeopardy purposes but a

14 lesser-included offense for kidnapping would merge.

15 Every time you commit a kidnapping, you are committing

16 every lesser offense which includes unlawful

17 imprisonment.

18 And so to say that kidnapping and robbery don't

19 merge but somehow a lesser of kidnapping does merge

20 makes no sense.

21 You have the case of State v Louis which is nearly

22 on all fours factually.  A man robs a jewelry store,

23 waits until everyone leaves, comes in the store, forces

24 his way in, locks the door, armed with a gun, ties up

25 the victims, puts them in a separate room or a bathroom
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 1 or some room in the store and then robs the store.  No

 2 different than what you have here; men forcing their

 3 way into a home, tying up victims, putting them into

 4 bathrooms, holding them hostage in separate rooms.

 5 That's what happened here.  It's the exact same fact

 6 pattern.

 7 That's really the extent of what I can say on

 8 addressing the defense contentions here.  I think the

 9 briefing adequately weighs it out.  I think it's

10 unfortunate that Division 2 don't address Louis, don't

11 address Fletcher how to distinguish those cases because

12 I can't distinguish that Supreme Court precedent.  I

13 don't know if the Court has any questions for me.

14 THE COURT:  Well, yeah, I am struggling

15 with the same thing as to how to do that.  Now, you

16 make a backup argument that suggests that if there is

17 the need to apply Korum, that April 27th and May 10th

18 are two different events from the others and that they

19 are extended, and the extension of time is a factor

20 that seems to maybe distinguish the cases.

21 MR. WILLIAMS:  Right.  And Korum says that

22 there has to be a number of factors that are met in

23 order for them to merge.  And one of them is that the

24 duration of the restraint does not appear to have been

25 substantially longer than that required for commission
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 1 of the robberies.

 2 So from that, I take it they are not allowing

 3 gratuitous extensions of the crime.  If you have a

 4 kidnapping and a robbery, you can't extend it more than

 5 is necessary and still have hope that the kidnapping

 6 and the robbery are gonna merge.

 7 And the cases that have been cited discussing that

 8 proposition, they are all very short in duration,

 9 couple of minutes at most; kicking the door; get

10 someone on the ground with a gun; grab the cell phone;

11 grab the property and leave.

12 Similar to the first robbery here, which is the

13 January 25th home invasion which was approximately 30

14 minutes in length; the other two, April 27th, two

15 hours, May 10th, four hours, those were gratuitous.

16 And I haven't seen any single bit of precedent that

17 says you can be in a home for four hours and that's a

18 reasonable amount of time to commit a home invasion

19 robbery when we are talking about a regular,

20 standard-size, middle class, for lack of a better word,

21 home.

22 THE COURT:  How do you make that

23 distinction?  Wouldn't it be more a question of were

24 they actively seeking to burglarize the home during the

25 time that the people were restrained, or were they
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 1 sitting and watching TV and having a beer and that then

 2 obviously wasn't part and parcel of the burglary?

 3 MR. WILLIAMS:  I think what you are talking

 4 about, when you are looking for gratuitous time, is you

 5 get in and you get out.  You do what you came to do and

 6 you get out.  Four hours to raid and hold people

 7 hostage -- and that's what we are talking about here,

 8 four hours of holding them hostage.  For what?  So you

 9 can shortly -- or so you can take your sweet time going

10 through the home, pulling up every floorboard if you

11 want.  That's not what the case law comprehends.  It's

12 get in, get out and do the crime.  You don't need four

13 hours to commit a home invasion robbery.

14 THE COURT:  Is the focus on that part, or

15 is the focus on the added trauma to the victims that

16 extended time produces making it a more serious event

17 in the eyes of the law?

18 MR. WILLIAMS:  I think it's a combination

19 of both because the language from the Court is the

20 duration of the restraint.  The duration of the

21 restraint does not appear to have substantially longer

22 than is needed for the commission of the robbery.  

23 So the focus there is, how long are you holding

24 these people hostage?  How long are they being tied up

25 for?  How long are they being kidnapped, for lack of a
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 1 better word?  I think that's what the Court is looking

 2 at.  

 3 Now, again, the Court doesn't have to get there

 4 unless it concludes that Korum and Berg do apply.

 5 THE COURT:  Is there any distinction you

 6 can see between Korum and the other cases?

 7 MR. WILLIAMS:  Between Fletcher and

 8 Louis --

 9 THE COURT:  Yes.

10 MR. WILLIAMS:  -- on one side and Korum and

11 Berg on the other?

12 THE COURT:  Right.

13 MR. WILLIAMS:  The only distinction at all

14 is that one involved kidnapping -- no, actually, I am

15 sorry.  They all involve kidnapping.  I can't see --

16 and I wish Division 2 had cited those cases and said,

17 "We are aware of these cases.  They are clearly from a

18 higher Court than us, and here is how we explain them

19 away."  And then we would know what to do.  But they

20 appear to have just -- they're not even cited.  Just

21 appear to have been completely overlooked.

22 THE COURT:  Okay.  You want to go first,

23 Mr. Steinmetz?

24 MR. STEINMETZ:  Yes, Your Honor, if I may?

25 I think there is a key distinction between Korum and
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 1 Fletcher and Louis, and that is the isolation of the

 2 alleged victims in both Fletcher and Louis.  Fletcher

 3 is more of a classic kidnapping where the person got

 4 taken to a different location.  In Louis, they are

 5 actually put in a separate room.

 6 The May 10th robbery, which is the one that affects

 7 Ms. Oeung, the Fernandez couple were left in the living

 8 room and were attended to at all times.  They never

 9 were alone that I recall.  And if they were, it was

10 momentarily, and there was a continuous interaction

11 between the two boys that were in there robbing the

12 house and the Fernandezes that were there.

13 That means that they were restrained, yes, perhaps,

14 but they were not moved to a different location.  They

15 were not isolated from the crime.  And I think that's

16 the key distinction to be made because it makes a

17 difference between certainly whether or not you are

18 going to charge a kidnapping or an unlawful

19 imprisonment.  But then I think that --

20 THE COURT:  Why would that be a

21 distinction?  What would the legislature have been

22 thinking of?  What makes that worse or not worse or why

23 is it --

24 MR. STEINMETZ:  Because they have two

25 different crimes.  And in order for kidnapping, when
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 1 you move somebody and isolate them from the location

 2 that they are at, I think that somehow the legislature

 3 sees that as going on top of the actual restraint and

 4 making it a more traumatic event for them.  That's

 5 speculation on my part.  And of course, all of this

 6 talk about what they really meant by the words in the

 7 cases and what the legislature would have been is

 8 pretty much speculative on our part, but I think there

 9 is a logic that applies that if you are going to have

10 unlawful imprisonment and kidnapping being two separate

11 crimes, even though one is a lesser-included of the

12 other, there needs to be something more.  And that

13 something more, particularly in Fletcher and Louis,

14 both are obviously the movement of the alleged victim

15 and the isolation of them from the events that are

16 going on.

17 And I think that that means that under the facts of

18 the May 10th robbery as it applies to my client, you

19 clearly have a distinction between those two Supreme

20 Court cases, Fletcher and Louis and the Korum case.

21 And the Korum case is almost directly on point.  The

22 only distinction between the May 10th robbery and the

23 Korum case is the duration of time.

24 THE COURT:  Of course, Korum has that

25 overlay of prosecutorial vindictiveness.  Can that be a
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 1 factor?

 2 MR. STEINMETZ:  It didn't appear to be in

 3 the logic of the case.  They laid out their -- I think

 4 Division 2 laid out its rationale in Korum pretty

 5 clearly and, in fact, gave you all of these factors to

 6 take a look at to see if in fact the unlawful

 7 imprisonment or kidnapping and the robbery merge.  It's

 8 still a kidnapping case.  It's not an unlawful

 9 imprisonment.  But factually, it's very, very similar,

10 except for that duration of time.  

11 So I think you raised exactly the right issue here,

12 which is, doesn't there need -- that duration of time

13 is not some absolute standard; after 30 minutes is too

14 long; before 30 minutes, it's not.

15 There is nothing in the Korum case that suggests

16 that it's the duration itself, the length of that, that

17 gives it, but rather whether or not -- the implication

18 of the case is whether or not the robbers -- the timing

19 -- the duration of the restraint is part and parcel of

20 the robbery.  Is the robbery still going on?  Or, as

21 was suggested, you know, did the robbers take a break,

22 sit down and watch TV, have a beer, do something else

23 other than participate in the robbery?

24 And in this case, they didn't.  There is no evidence

25 of that.  They were continuously robbing the house, and
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 1 yes, they were going through it very meticulously.  And

 2 four hours to go through, if this is in fact a typical

 3 middle class home, is not unreasonable under any

 4 circumstances.  And it's unfortunate, but part of that

 5 -- part and parcel of that restraint was trying to

 6 persuade or coerce the victims in this case to tell the

 7 robbers where that gold was because that's what they

 8 were looking for primarily, and that did not come out.

 9 THE COURT:  Isn't that the very thing,

10 though, that really makes a difference in time?  If you

11 just look at it as there is no difference in the

12 crimes, if you necessarily have to restrain someone for

13 a reasonably short period of time to get your theft

14 accomplished and the fact that if the theft, even

15 though you may be working on the theft, is going to

16 take a longer period of time, it's significantly added

17 trauma to the victims, and that's what makes it worse,

18 and that's why it ought to be viewed as a separate

19 crime.

20 Is that not what they are really saying?  They are

21 really saying it probably is two separate crimes unless

22 it's just a transitory restraint to get the job done.

23 MR. STEINMETZ:  I think that if your focus

24 is on the trauma to the victims, then it's a different

25 -- it's an uncharged crime that the State didn't charge
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 1 it as one.  There is no torture involved here.  And

 2 that's really what you are talking about, is the

 3 torture to the victims, but that was not part of what

 4 the charges were.

 5 In this case, it's an unlawful imprisonment, a

 6 restraint and a robbery.  And did they work together to

 7 the point that they actually merged because they are

 8 all part and parcel of one action?  The goal of that

 9 action is to get as much of the loot, if you will, out

10 of the house.  And the restraint of these people was no

11 longer than is necessary than to go through that whole

12 house and to try to find out where they were in fact

13 hiding that loot.  That is not a reason.  If there was

14 a torturous aspect or an added anguish to that, that is

15 a different crime that was charged in this case.  That

16 is not before the Court, and it would not be a reason

17 for the Court to say that they don't merge because, the

18 fact is, the State made a choice in the way they

19 charged this crime, and they charged two things that,

20 at least under the case law and certainly under Korum,

21 do necessarily merge.

22 THE COURT:  Okay.

23 MR. STEINMETZ:  I think as far as the

24 unlawful imprisonment argument, that's how it goes.

25 And, obviously, the firearm enhancements, if you find

State v Ross, 6/23/14 - Motion



    35

 1 they are dropped.

 2 THE COURT:  Ms. Martin?

 3 MS. MARTIN:  Yes, Your Honor.  And I am

 4 going to piggyback on Mr. Steinmetz's argument a bit.

 5 While the case law talks about prolonging the contact

 6 or the restraint, the issue is incidental restraint,

 7 which is, was their restraint over and above what was

 8 required to accomplish the robbery?

 9 And I think the State concedes in January that was

10 roughly a 30-minute incident.  So I don't think there

11 is any argument that it was an unreasonable extension.

12 The April incident is, there was a gun safe

13 involved, and they talked about getting the tools and

14 trying to open the safe and all of these other things.

15 I don't see anywhere in the case law that it is a

16 strictly temporal analysis of whether or not we can

17 charge an additional crime for a robbery.

18 A robbery is a robbery.  You are going into a home.

19 You are in some way restraining the individuals,

20 whether it's moving them into a room or whatever.  You

21 are gathering things and you are stealing them.  And

22 the idea that because this -- that we should do some

23 sort of tortured analysis of this is a middle-class

24 house in Pierce County, Washington, and it shouldn't

25 take more than 94 minutes to rob that house, I don't
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 1 think any Court is ever going to create a chart by

 2 which, oh, you were in for 61 minutes, it's unlawful

 3 imprisonment.  If you've been in for 59, it wouldn't

 4 be.  And so that means that people that live in very

 5 large homes, holding them for six, eight hours is

 6 appropriate if that's how long it takes to clean out

 7 the house.

 8 In this case, there is no evidence that the

 9 perpetrators were doing anything other than taking

10 actions to accomplish the robbery which is incidental

11 restraint.  That's what the case law says.  That's what

12 Korum says.  That's what Green says.  

13 And I realize the State would have liked Division 2

14 to have adopted a different standard.  They have

15 declined to do so.

16 And I think the case law is very clear that unless

17 there is evidence of prolonging the restraint outside

18 of what is required to accomplish the crime, that it

19 merges.  And we would ask that the unlawful

20 imprisonment counts merge or are double jeopardy and be

21 vacated.

22 MR. WILLIAMS:  Judge, can I briefly

23 respond?

24 THE COURT:  Go ahead.  

25 MR. WILLIAMS:  Mr. Steinmetz spoke about
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 1 this as a factual distinction, factually this case

 2 versus Korum as an example.  One, Korum dealt with

 3 isolation and dealt with restraints and moving victims

 4 to separate parts of homes, as well, so Korum isn't the

 5 same, helpful to their position.

 6 But I'd point the Court to Louis and this sentence

 7 here:  "Louis fails, however, to set forth any

 8 legislative history of the robbery and kidnapping

 9 statutes that clearly show the legislature sought to

10 provide a single punishment for violating both

11 statutes.  Accordingly, we hold that the charges are

12 not the same in fact or law and that double jeopardy

13 principles do not preclude separate convictions for

14 robbery and kidnapping."  

15 I read that to mean they don't care about factual

16 distinctions.

17 THE COURT:  I was just gonna say, see, I

18 think that's the key.  Because what I think the case

19 law is trying to tell us is, it's not that we are

20 presuming them to be merged and the State has to show

21 that there is some extended period of time.  I think

22 it's that there is a separate crime.  The legislature

23 has presumed them to be separate crimes, but if they

24 are just transitory or just long enough to accomplish a

25 taking, then that's -- that may be a different story.
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 1 But I think the legislature is saying if there is an

 2 extended period of time, clearly, we need to have two

 3 crimes available to the State, not just one.

 4 And in I think the April and the May incidents,

 5 there is clearly a difference in a situation where you

 6 just say, "Here, give me your wallet," and you are out

 7 the door.

 8 So I think, in an abundance of caution, that I am

 9 going to indicate there is no merger on April 27th or

10 May 10th.  The others are -- I think you can make and

11 the State has an argument that those are likewise more

12 than just an incidental restraint.  But not knowing

13 where to draw that line exactly, I am concerned about

14 it.  So I will say no merger on April 27th and May

15 10th, but otherwise, there would be.

16 MS. MARTIN:  Which would be, I believe, the

17 January incident for Mr. Ross, just to make sure the

18 record is clear.

19 THE COURT:  Right.  Same criminal conduct,

20 do we need to talk about that?

21 MR. STEINMETZ:  Does the Court have any

22 specific questions about that?  I think we have briefed

23 it out.  I think that it is the same criminal conduct.

24 I assume the State disagrees.  I did get a supplemental

25 sentencing memorandum that was laid on the table this
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 1 morning, and is dated today's date.  I don't know

 2 what's in it yet.  It was only --

 3 MR. WILLIAMS:  Let's be clear about

 4 something.  The --

 5 MR. STEINMETZ:  I was late with mine.

 6 MR. WILLIAMS:  Mr. Steinmetz's brief was

 7 due, I think, last Monday, and it got filed on

 8 Wednesday when me and Mr. Greer were in Chelan, so I

 9 came in this weekend to file a response, so let's not

10 blame the State for blatant filing of a response.

11 MR. STEINMETZ:  Just saying I haven't seen

12 anything from the State that it's objecting to the

13 analysis of same criminal conduct.  I don't think -- I

14 mean, clearly, this is all part and parcel of one big

15 incident.  There is no reason to believe that it's not

16 the same criminal conduct, so that's why I asked if the

17 judge has specific questions on that issue.

18 THE COURT:  I don't.

19 MR. STEINMETZ:  I will try to answer them,

20 but I don't see that there is an issue here.

21 MR. WILLIAMS:  Same criminal conduct

22 requires out of the statute 9.94A.589(1)(a) same

23 criminal intent, same time and place, same victim.

24 From State v Brett, 126 Wn.2d 136, at Page 170,

25 "Burglary, robbery, kidnapping and concealment do not
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 1 require the same objective criminal intent."  I read

 2 that to mean that burglary, robbery and kidnapping are

 3 necessarily the lesser-included for unlawful

 4 imprisonment and do not involve the same objective

 5 intent and therefore cannot be same criminal conduct.

 6 I think the Court has some discretion as it relates

 7 to the theft count, the theft of a firearm for April

 8 27th and the theft of a firearm for May 10th.  I think

 9 the Court has some discretion to treat that as the same

10 criminal conduct with first degree burglary.  But

11 again, the Court has unfettered discretion in that

12 regard.  Even if they were to involve the same criminal

13 conduct under the antimerger statute, the Court could

14 or could not treat them as the same criminal conduct,

15 so we will defer to the Court on that.

16 THE COURT:  All right.  Anything more you

17 want to say, Mr. Steinmetz?

18 MR. STEINMETZ:  I think it defies logic to

19 say that -- that in this particular circumstance, over

20 the course of these four hours that are talked about,

21 that that is not all the same criminal conduct.

22 MS. MARTIN:  And, Your Honor, I briefed it

23 extensively, as well.  In State vs Porter, the Supreme

24 Court was clear that even if the crimes are committed

25 sequentially in a short period of time, they can still
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 1 be considered same criminal conduct.  

 2 And I think it's entirely clear in this case that

 3 the robbery and the burglary are the same criminal

 4 conduct.  It's the same victim.  It's the same time.

 5 It's the same intent, which is to restrain and then to

 6 enter and remain unlawfully, go into a home and do a

 7 taking which is, of course, a crime therein.

 8 And they are both charged as first degree by virtue

 9 of the firearm.  And I have rarely seen a robbery,

10 burglary that are more same criminal conduct than in

11 this case.  I mean, they are step for step the same

12 criminal conduct, and we would ask the Court to find

13 that they are the same criminal conduct.

14 MR. STEINMETZ:  If I could add one more

15 thing?

16 THE COURT:  Go ahead, Mr. Steinmetz.

17 MR. STEINMETZ:  I think the fact that there

18 is a conspiracy that originally was both Burg 1, Rob 1

19 charged as part of this, at least as to my client on

20 May 10th, argues strongly in favor that this is all

21 part and parcel of one thing.  This is the same

22 criminal conduct.  And that's how everybody saw that

23 right from the get-go.  That was the basis of the

24 conspiracy charge.

25 MS. MARTIN:  That it's charged in the
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 1 alternative.  And there are two separate counts of

 2 conspiracy, and it's conspiracy to commit either/or.

 3 And that seems to indicate that the State also thinks

 4 it's the same criminal conduct.

 5 MR. WILLIAMS:  No, we charged conspiracy

 6 with multiple predicate crimes because that's what the

 7 law requires.  If you have a conspiracy and the name of

 8 the conspiracy is 10 different crimes, we list them

 9 all.  That's what the law requires.

10 Brett clearly says that burglary and robbery don't

11 involve the same objective criminal intent.  That's

12 right out of the opinion itself.  So -- and I am not

13 sure how the defense can tap dance around that.  I

14 mean, that's the quote out of the opinion.

15 More to the point, though, these are not robberies.

16 Robberies are meeting up with someone on the street

17 corner armed with a gun and taking their purse.  

18 These are not burglaries.  Burglaries are breaking

19 into someone's home when no one is there and stealing

20 their property.  These are home invasion robberies.

21 They are both robberies and burglaries.  To treat these

22 as a merger, to say that the burglary somehow merges

23 with the robbery or vice versa is to -- let's say the

24 robbery merges in with the burglary.  We are treating

25 it no differently than someone who breaks into a home
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 1 armed with a weapon to steal property.  If we treat the

 2 burglary as merging in with the robbery, we are

 3 treating it no differently than someone who is robbed

 4 on a street corner.  The nature of these crimes,

 5 breaking into someone's home armed with weapons and

 6 holding them hostage is entirely different than a

 7 burglary on its own or a robbery on its own.  There is

 8 a reason that both of these convictions stand, and

 9 there is a reason the Supreme Court says they don't

10 have the same criminal intent because this crime far

11 exceeds either of those crimes in and of themselves.

12 THE COURT:  Okay.  The case law and the

13 statute do make it clear that burglary and robbery are

14 separate offenses.  And I don't think the fact that

15 there is a charge of -- or a finding that there was one

16 overarching conspiracy changes that.

17 I do think the one exception, however, is the theft

18 of a firearm in the Burglary 1, and I do think those

19 two are the same criminal conduct.

20 Now, does that give you enough to do the

21 computations on the offender scores?  Because I did not

22 do that.

23 MR. WILLIAMS:  Are we done with the issues?

24 I think we have addressed all the issues.

25 THE COURT:  I think we have done all those
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 1 issues.  And then there still is the exceptional

 2 sentence questions, but I think we need to compute the

 3 standard ranges before we get into the exceptional

 4 sentence argument.

 5 MR. WILLIAMS:  I think it's gonna behoove

 6 everyone to take a -- 

 7 THE COURT:  You want to take a few minutes?

 8 MR. WILLIAMS:  Maybe up to a half hour for

 9 everyone to agree on the ranges, and I may have to go

10 back upstairs and reprint the paperwork.

11 THE COURT:  That's fine.  Tell me when you

12 are ready, and I will have Heather checking on you.

13 (Brief recess.) 

14 MR. WILLIAMS:  Your Honor, I suggest we go

15 forward first with Ms. Oeung, unless the Court had a

16 preference.

17 THE COURT:  I don't have any preference at

18 all, and that's fine.

19 MR. WILLIAMS:  Does the Court want to go

20 through and -- I think we are in agreement on the

21 ranges.  Does the Court want those?

22 THE COURT:  Yeah, I would.

23 MR. WILLIAMS:  So for Ms. Oeung, Count XIV

24 is Conspiracy to Commit Robbery 1 and Burglary 1 with a

25 range of 96.75 to 128.25, plus a 36-month firearm
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 1 enhancement.  She has an offender score of 9.

 2 Count XV is Burglary in the First Degree, offender

 3 score of 9, range of 87 to 116 months, 60-month

 4 enhancement.

 5 Count XVI is a charge of Robbery in the First

 6 Degree, range of 129 to 171, plus a 60-month

 7 enhancement, offender score of 9.

 8 Count XVII, same numbers as Count XVI, it's also a

 9 charge of Robbery in the First Degree.

10 Count XX and Count XXI are charges of Unlawful

11 Imprisonment, offender score of 6, ranges of 22 to 29

12 months, plus 18-month enhancements on each count.

13 Count XXII, it is listed in the judgments, although,

14 the Court has found it as same criminal conduct, that

15 is the charge of Theft of a Firearm, offender score of

16 6, range of 46 to 61 months.  

17 And then Count XXIII, offender score of 6, it's a

18 Trafficking in Stolen Property First Degree, range of

19 33 to 43 months, and 36-month firearm enhancement.  So

20 those are the ranges for Ms. Oeung.

21 MR. STEINMETZ:  I agree with those ranges,

22 Your Honor.

23 THE COURT:  Okay.  So the one with the

24 highest range is Count XVI?

25 MR. WILLIAMS:  It's the robbery count, 129
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 1 to 171.

 2 THE COURT:  With a 60-month enhancement?

 3 MR. WILLIAMS:  Correct.

 4 MR. STEINMETZ:  Correct.

 5 MR. WILLIAMS:  And I believe we are in

 6 agreement on the mandatory length of the firearm

 7 enhancements.  So the defense is asking for an

 8 exceptional downward on the base sentence.  There is

 9 288 months of total firearm enhancements.

10 THE COURT:  288 months total?

11 MR. WILLIAMS:  Correct.  

12 THE COURT:  All right.

13 MR. WILLIAMS:  Maybe given the defense is

14 asking for an exceptional sentence downward, we could

15 start with them and I can respond?

16 THE COURT:  That's fine.  Go ahead,

17 Mr. Steinmetz.

18 MR. STEINMETZ:  Thank you, Your Honor.

19 Harry Steinmetz on behalf of Ms. Oeung.  The firearm

20 sentencing enhancements in this case, which there is

21 essentially no way around or no way for the Court to

22 not impose, would give her 24 months -- 24 years, and

23 that is a substantial sentence under any circumstances,

24 particularly in light of the fact that her involvement

25 in this case, her direct involvement was knocking on
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 1 the door.  And she admits to being paid $200 for that.

 2 While there is some evidence that suggests she knew

 3 what was going on and what was going to happen after

 4 the knocking on the door, she comes into this Court

 5 with absolutely to record whatsoever, at least no

 6 felony -- felonies on her record.  And all of a sudden

 7 she finds herself going to prison for an enormously

 8 long time.

 9 The -- I submitted to the Court a request for a

10 mitigated sentence which deals with the legal issues.

11 And then I attached to that a mitigation report that

12 was written by Ms. Leah Sanders of Hawkeye

13 Investigations.  I was a little late doing that.  I

14 guess I got them out on a Wednesday, and I was up late

15 Tuesday trying to get this done, and unfortunately

16 discovered I have a number of typos in there, but I had

17 already filed it with the Court and sent it to the

18 prosecutors, so I gave the Court a bench copy that

19 included those typos.  But I know that it's important

20 to Ms. Sanders that the Court understand the typos are

21 mine, they are not hers, and she pointed that out to me

22 and I want to make sure the Court understands.

23 I think that there are a number of reasons here why

24 a mitigated sentence is proper, and I have gone through

25 what the law is on a mitigated sentence.  And frankly,
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 1 there are not absolute standards.  The listing in RCW

 2 9.94A.589(1) is a non -- not an absolute list of

 3 everything the Court can consider.  The Court can come

 4 up with whatever reasons essentially that the Court

 5 thinks is proper to give this.  But I think there are

 6 several things in Ms. Oeung's background that would, I

 7 hope, persuade the Court that a mitigated sentence in

 8 this case is appropriate under a -- given a base range

 9 of 129 to 171 months and looking at 288 months in

10 firearm enhancements alone.

11 Ms. Oeung is the product of Korean immigrants and

12 has had essentially a very rough and difficult

13 upbringing.  She was badly abused by her father.  Her

14 mother was somewhat nonexistent or at least in the

15 background also being a victim of heavy abuse.

16 I think that given that combined with the culture,

17 the Cambodian cultural push toward family left her in a

18 very confused position.  She wanted to be with her

19 family, and she tried very hard up through the eighth

20 grade to try to please her father, but it was just

21 impossible to do that and left a void in her life that

22 eventually, she found, was filled by the Ross family.

23 Garrison Ross is her father-in-law, and I think Lum Ni

24 is her mother-in-law.  And through the codefendants,

25 Azias, she found that sense of belonging that otherwise
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 1 didn't exist.

 2 They met in middle school.  They had kind of been on

 3 and off.  Ended up, about four years ago, decided to

 4 make a life together and having a child together, but

 5 there were some complications to that.  One of those

 6 complications was that she was left with some pretty

 7 severe back pain and ended up addicted on pills.

 8 On top of that, apparently -- and I apologize -- my

 9 apologies to Mr. Ross, but he has led her down a path

10 that has done some pretty terrible things.

11 He does appear, at least from what I can tell, that

12 the brother and Nolan Chouap may be the major actors in

13 the robberies, but nonetheless, all of a sudden, here

14 is a way to bring money into the family that's highly

15 illegal and highly dangerous, and Ms. Oeung is left in

16 a position of wanting to hang onto that family and

17 wanted to go along and ultimately, as indicated by the

18 jail tapes, she is wanting to provide for her child,

19 provide for -- put some money on the books for

20 Mr. Ross, the father of her child, and I think trying

21 to find some money to have the pain pills that she has

22 now been addicted to.  And all of those clouded her

23 mind and prevented her from making good judgments that

24 she should have and walked away from any involvement in

25 this.
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 1 Unfortunately, she didn't.  For a relatively small

 2 amount, $200, she knocked on the door to determine if

 3 people were home.

 4 It's unclear from the evidence, I think, though,

 5 whether that was an attempt to find out that things

 6 were open, whether the people were going to be home

 7 during the robbery.  It's approximately 20 to 30

 8 minutes later that Nolan Chouap and the other Ross

 9 brother go in and actually do this, so I am not sure

10 that that was checking to insure somebody was home or

11 to see if somebody wouldn't be home.  And I don't think

12 that -- we essentially have no evidence what that true

13 intent was.

14 As a consequence, she ends up here charged as an

15 accomplice with a number of crimes.  I think she is

16 facing numbers that were unimaginable to her could

17 possibly be.  I know from speaking to the Ross family

18 that they just -- they can't believe that this is the

19 kind of time that she is looking at for her

20 involvement; although, right from the beginning,

21 everybody has agreed that she was involved and

22 certainly deserves some jail time.  Even in the course

23 of our negotiations, there wasn't any question about

24 whether she was going to prison or not.  And she's

25 always been willing to accept what she saw was a
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 1 rational or reasonable number to that, but just never

 2 could arrive what that -- an agreement as to that

 3 number.

 4 As I have laid out, I think that there are a number

 5 of things about her background and her involvement in

 6 this crime that meet the criteria that are laid out in

 7 the SRA for an exceptional downward.  She had a lesser

 8 level of participation certainly than anybody else in

 9 this crime.  She didn't put anybody in danger directly

10 through her -- her involvement in this.

11 I think that perhaps one could argue her judgment

12 was clouded by her drug addiction.  I think that where

13 you have the multiple crimes with multiple firearms, it

14 results in a sentence -- in a sentence that is clearly

15 excessive.

16 I know when I was a young prosecutor and working in

17 the gang unit down in Sacramento, we just simply did

18 not treat the girlfriends, the accomplices the same way

19 we treated the principals.  And you could always get

20 the cases resolved, at least for those -- or usually

21 you can get cases resolved for those reasons.  But in

22 this case, the State has made the decision to treat her

23 exactly the same.  And I think that that results in

24 something that is clearly, clearly in excess of anybody

25 -- of anybody else -- of a sentence that anybody else
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 1 would receive for the May 10th robbery.

 2 Her involvement in it simply was not as offensive as

 3 the ones who actually put the gun to the people's head

 4 or were robbing -- who were robbing the place.

 5 I think that given the overall purposes of the

 6 Sentencing Reform Act, that to insure that the criminal

 7 -- the offense is proportionate to -- the punishment is

 8 proportionate to the seriousness of the offense and the

 9 defendant's criminal history, I think that that weighs

10 heavily in favor of the mitigating sentence for

11 Ms. Oeung.  I think that respect for the law by

12 providing a punishment that is just actually argues

13 quite strongly in favor of Ms. Oeung's position, in

14 that, I think that imposing a sentence that is so far

15 beyond a conceivable number to most rational people

16 that it won't -- that does not encourage respect for

17 the law.  That makes the law look arbitrary.  Makes the

18 law look vindictive.  And as a consequence, I think

19 that giving her a more appropriate sentence, given what

20 you can do legally in this case, would engender much

21 more respect for the law.

22 I think the punishment -- in terms of the punishment

23 imposed being -- on others being of similar, that's the

24 only one of the purposes that I see that might argue in

25 favor of not giving her a mitigated sentence.
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 1 Protecting the public, I don't think that's an

 2 ongoing issue with Ms. Oeung.  I don't see any

 3 indication in her background or her involvement in this

 4 case that indicates that she is going to keep doing

 5 this if she gets out or that she is going to follow a

 6 life of crime.

 7 I know from her statements to me that she is very

 8 sorry for what happened and that she has no intention

 9 to go back on that.

10 I think that the purpose number five, to offer the

11 offender the opportunity to improve his or herself; she

12 has got a young child.  She is not going to have much

13 of a life with that child as a consequence if she

14 does -- just did the 24 years in prison that she should

15 have under the firearm sentencing enhancements alone.

16 If you add another -- if you give her the low end,

17 another approximately ten years, nine months, that's 34

18 years.  And essentially that child will grow up without

19 a mother no matter what happens.  And I don't think

20 that offers her any chance to improve herself or to

21 improve her life.

22 To make frugal use of the State's resources, we are

23 talking about spending nearly over half a million

24 dollars to imprison Ms. Oeung for these crimes.  If she

25 is sentenced under the first calculation that I made in

State v Ross, 6/23/14 - Sentencing



    54

 1 my -- the second sentencing memorandum, that was based

 2 upon what I perceived as a possible 18-month sentence.

 3 And in this case, it's gonna be actually longer than

 4 that.  So perhaps that will be about three-quarters of

 5 a million dollars.  There is just no way that can be

 6 considered a frugal use of State resources or an

 7 effective use of State resources in this case.

 8 And then to reduce the risk of reoffending by

 9 offenders in the community, I don't see any chance that

10 Ms. Oeung is going to do that.  And certainly, the time

11 frame involved, what would be the minimal sentence that

12 the Court could impose here would almost guarantee that

13 if she were to be released nearly -- nearly 50 years

14 old, the age alone would argue that recidivism is not

15 going to be an issue given the current statistics for

16 that.

17 So I think when you look at the whole picture of

18 Ms. Oeung, how she ended up with what the motivations

19 were that drove her on this crime, I think that a

20 mitigated sentence is appropriate and called for.  I

21 think it fits clearly within some of the factors that

22 are listed in the statute as well as the overall

23 purposes of the Sentencing Reform Act.  

24 And what I'd like to ask the Court to do is give her

25 a mitigated sentence of zero on the base rate and just
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 1 impose the firearm sentencing enhancement of

 2 approximately 24 years.

 3 THE COURT:  Let me ask a couple of

 4 questions.  You touch on the real concern I have got

 5 which is what I can do legally.  And I know the listing

 6 of mitigating factors in the Sentencing Reform Act is

 7 not exclusive.  And I know it's easy to say the Court

 8 can do anything.  Your brief is long on good argument

 9 but short on good case law, and there is a reason for

10 that.

11 Is there any case law that you can point to where a

12 judge has been upheld for a mitigated sentence where

13 the argument has been for terrible background, firearm

14 enhancements being stacked or excessive or her role was

15 minimal in the events?

16 MR. STEINMETZ:  I think State v Evans, at

17 least in part, answers your question.  It's in my brief

18 on Page 3 in the bottom of the last full paragraph.  "A

19 lesser degree of participation may be considered as a

20 mitigating factor warranting an exceptional downward

21 sentence."

22 And as a consequence, I think that gives you at

23 least some case law precedent to do that.  I could not

24 find any case law that would address some of the points

25 that you brought up, you know, terrible background, the
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 1 excessive sentence in light of all of the sentencing

 2 enhancements because, simply, those issues have not

 3 been litigated yet.  That doesn't mean that you can't,

 4 but I am sure the sentencing issues in this case are

 5 going to be litigated under any circumstances.  So I

 6 think that this gives you an opportunity, if you want

 7 to make that decision, to make that decision, and I

 8 don't think that the Court of Appeals has actually

 9 spoken on that issue yet.  But I do believe that in

10 this case where you stack firearm enhancements, there

11 some precedence for it.

12 There was a case, I believe it was Judge Hickman,

13 earlier in the year called the Halloween robberies.  I

14 was not involved in the case, and I know that's been

15 going up on appeal where he simply imposed the firearm

16 enhancements and found a mitigating sentence on

17 everything else.  

18 Under similar circumstances, people who were

19 involved in a horrific crime, they were involved

20 tangentially in it and the firearm enhancements alone

21 were so -- were an -- he felt they were an appropriate

22 punishment, as I understand it.  Now, this was all

23 secondhand, and I was not there and not involved, so I

24 can't represent too much on that.  

25 But I think that you would not be the first judge to
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 1 take a look at these circumstances and say the firearm

 2 enhancements alone are enough, and that's what I am

 3 asking you to do.

 4 THE COURT:  Okay.  Mr. Williams?

 5 MR. WILLIAMS:  Your Honor, I am gonna ask

 6 the Court to impose a low end sentence on the robbery

 7 counts, so a sentence of 129 months.  What the Court

 8 imposes on the other counts is really academic.

 9 There is 18 months of community custody on Counts

10 XIV, XV, XVI, XVII, and then 12 months of community

11 custody on Counts XX and XXI.

12 Legal financial obligations:  500-dollar crime

13 victim penalty assessment, whatever the Court sees fit

14 to impose for Mr. Steinmetz's services; 200-dollar

15 filing fee, 100-dollar DNA testing fee, restitution by

16 later order of the Court.  I'd ask that we set a

17 restitution hearing.

18 Let me say this:  In making a recommendation for a

19 low-end sentence, I don't do it out of any belief that

20 Ms. Oeung's role in this offense should be minimized or

21 warrants a low-end sentence.  The reason I am

22 recommending a low-end sentence is in recognition that

23 there is a rather lengthy period of firearm sentencing

24 enhancements.

25 Ms. Oeung's role in this offense was not minimal as
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 1 defense has suggested.  Yeah, she just knocked on the

 2 door, but she went into it knowing exactly what the

 3 plan was, exactly knocking on that door, making sure

 4 that the victims were home because victims being home

 5 was the linchpin of this enterprise.  You don't get the

 6 most loot, you don't get the most cash, you don't get

 7 the most gold, you don't get into locked safes if the

 8 victims aren't home, and so you want them to be home.

 9 That was this plan all along.  And so she knocked on

10 the door, confirmed that they were home.

11 If she had any concern about, hey, there is people

12 in that home, let's move on to another house, they

13 could have done it.  They waited 30 minutes.  Why did

14 they wait 30 minutes?  To get ready, to insure that the

15 victims couldn't link Ms. Oeung knocking on the door

16 with what was about to happen.

17 But her cohorts went into that home prepared knowing

18 that there were people in the home.

19 If the Court remembers, the Fernandez family is

20 sitting in their living room which is a mere feet from

21 the back sliding door when that back sliding door is

22 shattered.  And in come who we believe to be Azariah

23 Ross and Nolan Chouap with masks on, guns in hand,

24 screaming and yelling for the victims, at the victims.

25 They knew they were home.  That's why they went in that
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 1 way.  That was the whole plan.

 2 For more than four hours, Ms. Oeung and Ms. Ngo sit

 3 nearby as lookouts with walkie-talkies, all a part of

 4 it knowing what is going on.

 5 The next day, Ms. Oeung brags about having committed

 6 an HI, brags about how they came up, how they got hella

 7 gold, hella money, talking about how she was going to

 8 pawn it and traffic it.  Her role in this wasn't

 9 minimal.  Yeah, she may not have been the one that went

10 in with the gun.  She may not have been the one that

11 tied the victims up.  But she knew what was gonna

12 happen, and she signed up for it willingly.  And for

13 that, her role is not minimal.  Her role is not to be

14 poo-pooed or discounted.  She played a big role in what

15 was to happen.  So I want that to be clear.  That's my

16 recommendation.

17 As to the request for an exceptional sentence

18 downward, as the Court has aptly noted, there really is

19 no legal basis for it.  We have heard a lot of

20 discussion about Ms. Oeung's background, about things

21 that went on in her life.  Those are all sad, sad but

22 personal to her, unique to her.

23 The Appellate Courts have made clear, bases for

24 exceptional sentences must relate to the crime that was

25 committed, not personal factors.  The closest the
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 1 defense can get to it is what was cited in their brief

 2 and that was no predisposition and induced to commit

 3 it.  I don't believe the evidence supports that.

 4 She may not have had a predisposition to commit

 5 crime.  She certainly wasn't induced to the extent that

 6 that statute requires.  She willingly signed up.  She

 7 was bragging about it the next day.  The evidence at

 8 trial showed that she was actively looking for more of

 9 these crimes to commit, whether they be home invasions

10 or burglaries.  She didn't have her arms tied or her

11 arms twisted or forced into doing any of this.

12 It is for the legislature at the end of the day to

13 determine punishment and enhancements and whether or

14 not there should be a cap on the number of enhancements

15 or a safety valve, if you will, where the Court can try

16 and undermine the enhancements by going below range.

17 They have sought not to do that.

18 There is no legal basis to undercut that sentencing

19 scheme here by giving an exceptional sentence downward.

20 Mr. Steinmetz referenced a case in front of Judge

21 Hickman that had very different facts, different ages

22 of the suspects involved, different victims, different

23 number of victims, different amounts of property

24 stolen, different background that was known by all --

25 the parties and law enforcement as to those defendants
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 1 versus these defendants.  To compare the cases, they

 2 are apples and oranges.

 3 That's my recommendation, and that's what I'd ask

 4 the Court to follow.

 5 THE COURT:  Let me ask you a couple of

 6 questions.  Notwithstanding your argument about her

 7 role not being minimal, if it was found to be minimal,

 8 would that be a basis for an exceptional sentence?

 9 MR. WILLIAMS:  The statute provides -- and

10 I don't have the statute in front of me.  The statute

11 provides -- which subsection are we referencing?

12 THE COURT:  I don't think there is a

13 subsection specifically that deals with this sort of

14 situation.  The other ones talk about induced or

15 intimidated or something into committing the crime.  I

16 don't think there is one that says, "You didn't do a

17 lot."  I am just saying maybe that's one that the Court

18 has the authority to determine within its discretion.

19 MR. WILLIAMS:  And I guess my position to

20 that would be, in part one, making those types of

21 determinations, the legislature has defined "accomplice

22 liability" to what it believes is significant enough a

23 degree to warrant conviction for a crime.

24 To go underneath those ranges because the Court's

25 assessment of how big or minor someone's role is is, I
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 1 think, the type of departures the legislature sought to

 2 avoid by the scheme that they set up.

 3 I think that's the kind of consideration the Court

 4 has to look at in determining where within the range a

 5 defendant should be sentenced, but not necessarily

 6 whether they can go below that.

 7 THE COURT:  What about the argument that

 8 even though there are -- there is no specific one basis

 9 for an exceptional, the combination of her bad

10 background, the harshness, if you will, of the firearm

11 enhancements being stacked and the fact that you can

12 argue her role was minimal, that those together in

13 combination make an exceptional sentence basis?

14 MR. WILLIAMS:  I am not sure that you can

15 take three independent bases all insufficient of

16 themselves and combine them together to create a

17 sufficient basis.  I don't know of any authority to do

18 that.

19 THE COURT:  All right.  Anything more you

20 want to say?

21 MR. WILLIAMS:  No, sir.

22 THE COURT:  Mr. Steinmetz, anything more

23 you want to say?

24 MR. STEINMETZ:  Just in response to your

25 question.  I think that Subsection F and Subsection G
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 1 of the mitigating circumstances for the Court to

 2 consider address the question that you raised.  And

 3 certainly State v Evans, which states that the

 4 defendant's lesser degree of participation in the

 5 events may be considered as mitigating circumstances.

 6 I think that's your legal authority for considering her

 7 participation in the events.

 8 And then Subsection G is where the multiple offense

 9 policy results in a presumptive sentence that is

10 clearly excessive, in light of the purposes of this

11 chapter, is really what can allow you to take into

12 consideration the harsh effects of the sentencing

13 firearm enhancements and in looking at a potential

14 mitigating sentence.

15 THE COURT:  Okay.  Anything more you want

16 to say?

17 MR. STEINMETZ:  No.

18 THE COURT:  Ms. Oeung, is there anything

19 you want to say?

20 THE DEFENDANT:  Yes, Your Honor.

21 MR. STEINMETZ:  She has written something

22 for the Court she'd like to read.

23 THE COURT:  Okay.

24 MR. STEINMETZ:  You need to speak loudly

25 though, okay?

State v Ross, 6/23/14 - Sentencing



    64

 1 THE DEFENDANT:  I have came a long way

 2 since I have been here.  I realized a lot.  I had a lot

 3 of time to think to myself.  I appreciate my life, my

 4 daughter, my family and the little things that matter.

 5 This place has changed my whole perspective about life.

 6 My life is serious.  It's not a joke, and it shouldn't

 7 be played with.  My daughter is my biggest

 8 responsibility.  Her life depends on me.  I missed two

 9 years of her life, two years that are gone.  I can

10 never take it back.  She didn't ask to be here.  

11 I don't want her to feel the pain or suffer with me

12 being there for her.  I don't want her going through

13 pain because I am away from her and have nothing to

14 offer, not even the nurture and love she needs from me

15 right now.  I miss being a mother, the one that's

16 taking care of her.  Right now I am afraid she will end

17 up forgetting me and turning me away.  She needs me

18 just as much as I need her.  I want her to be able to

19 -- I want to be able to get my life together by going

20 back to school and getting my education to work hard

21 and to offer my daughter many things in life.  I want

22 to make a difference.  I feel that you should give me

23 this chance to make it right for my daughter and I.

24 This is coming from the heart.  I don't want to throw

25 my whole life away going to prison.  I know that in my
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 1 heart I will be a great asset to society.  This

 2 decision is not to anyone else but you, Your Honor.  My

 3 life awaits in the palm of your hands.  Thank you, Your

 4 Honor.

 5 THE COURT:  All right.  Thank you.  You

 6 know, these are among the hardest kinds of sentencings

 7 we have because the fact of the matter is that

 8 Ms. Oeung had a terrible upbringing and her self-esteem

 9 is nowhere or at least it was nowhere, certainly if we

10 are to believe what we heard on those tapes and when

11 you look into what she grew up with.

12 And while I agree with the State that her role is

13 not minimal in the sense that she knew what was going

14 on and she was involved in it completely, it's minimal

15 in comparison to those who went into the house and

16 actually confronted the victims and terrorized them.

17 And there can't be any doubt that the firearm

18 enhancement scheme exacts a terrible toll on

19 defendants.  I mean, somebody could have gone in and

20 murdered one of these victims and probably come away

21 with a lesser sentence potentially.

22 But the fact of the matter is that the legislature

23 and the Courts have determined that terrible

24 backgrounds are not the kind of thing that support a

25 mitigated sentence.  They are specific to the
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 1 individual involved, their personal items that are

 2 factors that the Court is not supposed to consider.

 3 The firearm enhancement stacking would require me, I

 4 believe, to say the whole system is unconstitutional

 5 because it punishes those with firearms abnormally

 6 harshly.  And I can't say that that's the case.  It's

 7 not a choice I would have made had I been a legislator

 8 to have the computations work out this way.  But it

 9 certainly would have been a choice that I would have

10 made as a legislator to be extremely harsh on firearms.

11 And that's a choice that the legislature can make and

12 has made in this instance.

13 And it's not unreasoned to suggest that when you

14 introduce a firearm to these kind of cases, you ratchet

15 up the potential for disaster exponentially higher.

16 So I can't say the legislative scheme is

17 unconstitutional.  It may be extremely harsh and as

18 harsh as any aspect of our sentencing is, but it's a

19 choice the legislature has made and is entitled to

20 make.

21 The bottom line for me is, I think probably 288

22 months is enough, but I don't think I have the

23 authority based on the reasons given, and the reasons

24 given are based on the facts of the case, to declare an

25 exceptional sentence.
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 1 I am gonna give her the low end of the range on each

 2 count.  And I will say -- I assume this case is going

 3 to be appealed.  And I will say that on appeal, if I

 4 had -- if I felt I had the authority based on any of

 5 the reasons that have been identified to grant an

 6 exceptional sentence, I would consider it.  So that can

 7 be a part of the appeal, if you so choose.  That's the

 8 best I can do.  And other than that, it's going to be

 9 the low end of the range plus the enhancements.

10 And I will say my thought on the granting of the

11 exceptional sentence has nothing to do with the trauma

12 that was inflicted on the victims in this case.  I

13 think it was horrendous.  I think the last sanctuary

14 you have is your home, and these home invasion

15 robberies with firearms exact a terrible toll on these

16 people.  So it's not that.  It's more the question of

17 where these crimes fall in relation to other crimes

18 that make it seem out of whack at times to me.

19 But the sentiment of the legislature to punish for

20 armed crime and the trauma that these victims underwent

21 are both things that I fully recognize and fully

22 support punishing.

23 MR. WILLIAMS:  Your Honor, in terms of

24 legal financial obligations, what does the Court intend

25 on imposing as court-appointed attorney's fees?
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 1 THE COURT:  I am going to impose nothing

 2 for that.

 3 MR. WILLIAMS:  Thank you.  

 4 THE COURT:  I think what money she has,

 5 other than any restitution, of course, that I am going

 6 to impose.  And then any other financial aspect that I

 7 can waive, I will.  I want her to focus on restitution

 8 and money for her child if she can have any source of

 9 income.

10 MR. WILLIAMS:  And so I need to know, is

11 the Court -- I think the crime victim penalty

12 assessment, the DNA fee --

13 THE COURT:  Are mandatory.

14 MR. WILLIAMS:  -- are mandatory.  

15 MR. STEINMETZ:  The DNA fee is not

16 mandatory.  The Court can find, if exceptional

17 circumstances exist.

18 THE COURT:  If I can waive it, I will.

19 MS. MARTIN:  And I don't believe court

20 Costs are mandatory.  The VPA is.

21 THE COURT:  Yeah.

22 MR. STEINMETZ:  I have already submitted a

23 declaration of indigency for you for the purposes of

24 appeal so you'd have the basis for finding that,

25 assuming you find her indigent.
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 1 THE COURT:  I am certain I will.

 2 MR. STEINMETZ:  And for some reason with

 3 that paperwork, I did not file a notice of appeal.  I

 4 just forgot to do that.  I have talked to Mr. Williams

 5 about that, and he is fine if I just bring that over

 6 after lunch without him being present in court.

 7 THE COURT:  You've signed the

 8 acknowledgment of rights on appeal, though, I assume,

 9 and Ms. Oeung did, too?

10 MR. STEINMETZ:  Yes.  So I will bring that

11 over to be filed, but I forgot that.  I apologize.

12 MR. WILLIAMS:  And then Ms. Wynne has

13 suggested August 1st or 15th or October 3rd as the

14 restitution date, so I will defer to counsel.

15 MR. STEINMETZ:  I won't be available on the

16 15th.  The other two are fine.

17 MR. WILLIAMS:  August 1st.

18 MR. STEINMETZ:  Your Honor, Ms. Oeung

19 indicates she is willing to waive her right to be

20 present for the August 1st presentation.

21 MS. MARTIN:  Is that morning or afternoon?

22 THE CLERK:  Afternoon.

23 MR. WILLIAMS:  Is the filing fee being

24 waived?

25 THE COURT:  The answer was yes.  I nodded
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 1 my head.

 2 MR. WILLIAMS:  Does the Court want us to

 3 proceed with Mr. Ross now?

 4 THE COURT:  I think we better because we

 5 don't have any other time to do that.

 6 MR. WILLIAMS:  Lost track of time.  Going

 7 through the ranges again, Your Honor, Count I,

 8 Conspiracy to Commit Burglary 1 and Robbery 1, he has

 9 an offender score of 12, range of 96.75 to 128.25

10 months, plus a 36-month enhancement.

11 Count II is Burglary in the First Degree, offender

12 score of 12, range of 87 to 116 months, plus a 60-month

13 enhancement.

14 Count III, Robbery in the First Degree, offender

15 score of 12, range of 129 to 171 months, plus a

16 60-month enhancement.

17 Count VI, Trafficking Stolen Property in the First

18 Degree, he has an offender score of 8, range of 53 to

19 70 months, plus a 36-month enhancement.

20 Count VIII, Burglary in the First Degree, has an

21 offender score of 12, range of 87 to 116 months, plus a

22 60-month enhancement. 

23 Count IX, Robbery in the First Degree, offender

24 score of 12, range of 129 to 171 months, plus a

25 60-month enhancement.  
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 1 Count XI, Unlawful Imprisonment.  Has a score of 8,

 2 range of 43 to 57 months, plus an 18-month enhancement.

 3 Count XII, Theft of a Firearm, and again, although

 4 the Court's found it's same criminal conduct, is

 5 included as part of the judgment and sentence, it has a

 6 range -- he has 8 points on that and a range of 67 to

 7 89 months.  

 8 And on Count XIII, he has an offender score of 8,

 9 that's for Trafficking in Stolen property in the First

10 Degree, range of 53 to 70 months, plus a 36-month

11 enhancement.  

12 And then Count LXXII is a charge of Trafficking in

13 Stolen Property in the First Degree.  That has a range

14 of -- he has an offender score of 8, range of 53 to 70

15 months, plus it's a 12-month enhancement, I believe, on

16 that, given that it was a deadly weapon sentencing

17 enhancement.

18 So again, the same controlling arrangement for

19 Mr. Ross as controlled for Ms. Oeung.  It's a first

20 degree robbery count, range of 129 to 171 months.  And

21 he has a total of 378 months in firearm enhancements.

22 My recommendation to the Court, I believe it will

23 probably be agreed with the defense, is low end, as

24 well, for Mr. Ross.  So 129 base sentence, plus the 378

25 months of firearm sentencing enhancements.  There is
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 1 community custody of 18 months on one -- Counts I, II,

 2 III, VIII, IX, and then 12 months community custody on

 3 Count XI.  Whatever legal financial obligations the

 4 Court sees fit to impose, no contact with the victims.

 5 And then a restitution ordered by later date.

 6 As I said with Ms. Oeung, my recommendation here has

 7 nothing to do with Mr. Ross's involvement in these

 8 crimes.  It has everything to do with a recognition of

 9 the sentence that the Court must impose as part of the

10 firearm enhancements.

11 Far beyond whatever the Court labeled Ms. Oeung's

12 involvement, Mr. Ross was up to his eyeballs in these

13 crimes, multiple home invasion robberies.  The evidence

14 submitted at trial indicated that he was a willing

15 participant.  He was the fence to a certain extent for

16 all of the loot that was stolen.  He was far deeper

17 involved than Ms. Oeung was.

18 But again, my recommendation has nothing to do with

19 his involvement, solely accounting for the firearm

20 enhancements, and that's what I'd ask the Court to

21 impose.

22 THE COURT:  Thank you.  Ms. Martin?

23 MR. STEINMETZ:  Your Honor, we do agree

24 with a low-end recommendation.  We understand that the

25 Court has to impose the mandatory firearms.  But since
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 1 we have been discussing the legislative intent and that

 2 this is going on appeal, I think the legislature

 3 assumes that the State is going to exercise some

 4 discretion.

 5 All of the case law involving multiple firearm

 6 counts doesn't include anything close to the number of

 7 enhancements sought in this case.  To stack them, to

 8 charge eight or nine felonies for each and every

 9 incident and then to enhance each and every count is

10 not what was anticipated by Hard Time for Armed Crimes.  

11 I don't like guns.  I don't have one.  I don't like

12 them.  But I also think that to put someone in prison

13 presumptively for the rest of their life for being an

14 accomplice to what I agree are absolutely -- they are

15 terrible crimes, and they are things that these victims

16 will never forget.

17 But the low end of Murder 1 in this state is 22

18 years.  And Mr. Ross receiving 31 and a half years of

19 firearm enhancements on a case where, regardless of his

20 involvement, he did not enter the house.  He did not

21 hold a gun to people's heads.  He did not ask them if

22 they wanted to die.  And no one was physically harmed.

23 It seems excessive, and it seems to be a lack of

24 discretion that is meant to create leverage.

25 The State has been very candid that they needed --
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 1 they wanted someone to roll on this case, and that's

 2 Alicia Ngo they ultimately had to dismiss.  But for

 3 Mr. Ross to sit in prison and watch Mr. Chouap walk out

 4 the door years before Mr. Ross ever will --

 5 MR. WILLIAMS:  Can I make one correction?

 6 That's not true.  Mr. Chouap is serving 540 months

 7 which is more time than Mr. Ross will serve.  That may

 8 have no bearing for the Court, but I want to correct

 9 that fact.

10 MR. STEINMETZ:  Okay.  My understanding was

11 he had agreed to an exceptional so he gets good time on

12 those months.  But regardless -- and Azariah still has

13 his right to a trial and whatever he may have done.

14 It's excessive, and I don't think it's justice.  I

15 don't think it's -- while these crimes are horrific, we

16 punish things like Agg Murder with life without parole.

17 A life sentence for crimes like these, I believe, is

18 excessive.  And I have my own issues with firearm

19 enhancements, and all of that has been litigated.

20 Mr. Ross -- I want to talk about Mr. Ross last -- has

21 been an amazing client.  I have never ever, ever had a

22 client like Mr. Ross.  I have been doing this almost 10

23 years.  He is smart.  He is interested in the law.  He

24 wants to see all my briefing.  He gives me feedback on

25 it.  As the Court noted this morning, he was whispering

State v Ross, 6/23/14 - Sentencing



    75

 1 to me about State vs Pierce.  He was wonderful in

 2 trial.  Usually client management is something we

 3 always have to worry about in trial, and he was lovely,

 4 and his family is lovely.  And his family has several

 5 children, all of whom are professionals, and Azias and

 6 Azariah went off the rails a little bit.  They are the

 7 youngest.  And I will say that Mr. Ross loves his

 8 daughter very, very, very much.  He cares very much for

 9 Ms. Oeung.  He loves his family.  And this is just --

10 it is a tragic case, I think, for everyone involved,

11 for things that never should have happened, that didn't

12 need to happen, and young people, who, for all intents

13 and purposes, their life is over.

14 I am sad to be here today, and I know Mr. Ross is

15 sad to be here today, and his dad is sad to be here

16 today.  And we just ask for the low end.  Thank you.

17 THE COURT:  All right.  Thank you.

18 Mr. Ross, anything you want to say?

19 MR. ROSS:  No, sir.

20 THE COURT:  All right.  I don't know about

21 the proposition that the legislature assume the State

22 would exercise discretion.  I suppose meaning that the

23 State would charge less, drop some, bargain some of the

24 charges or counts.  I don't know whether that's

25 accurate or not.  I kind of doubt that that was on the
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 1 legislature's mind.

 2 But I will say this:  If the State were to exercise

 3 its discretion, that this is the kind of case that it

 4 would not be unreasonable for them to exercise their

 5 discretion not in a particularly helpful way to the

 6 defense, but in a harsher way, given the violence that

 7 was worked on the victims in this case and the events

 8 having gone on in their own homes, kind of their last

 9 sanctuary.

10 I don't disagree with anyone's analysis that, under

11 the circumstances, the low end of the range is

12 appropriate.  Again, that doesn't in any way in my mind

13 diminish the impact on the victims.  It just states the

14 reality that this is a tough sentence to swallow for

15 anybody.  But I also want to say this:  As opposed to

16 Ms. Oeung's situation, I would not have exercised

17 discretion in identifying a mitigation -- a mitigating

18 reason and would not have imposed an exceptional

19 sentence even if one were available based on the

20 structure of the firearm enhancements.

21 So low end of the range for Mr. Ross, and the

22 firearm enhancements, of course, I have no control

23 over.

24 MR. WILLIAMS:  And does the Court want to

25 do the same thing in terms of legal financial
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 1 obligations?

 2 THE COURT:  Yeah, I think so.

 3 MS. MARTIN:  Your Honor, while Mr. Williams

 4 is preparing that paperwork, we have prepared all of

 5 our documents for appeal, including a notice of intent

 6 to appeal, an order of indigency, along with a motion

 7 and declaration for that order of indigency, as well as

 8 a certificate of service.  I am serving Mr. Williams

 9 with a copy of our notice of appeal.  I am handing that

10 forward at this time.

11 THE COURT:  Okay.

12 MR. STEINMETZ:  Your Honor, while we are

13 still on the record, I think we need to address the

14 same issues for Ms. Oeung for the motion of indigency

15 and the order of indigency.

16 THE COURT:  Okay.  I will find Ms. Oeung

17 indigent.

18 MS. MARTIN:  Thank you.  For the record,

19 Your Honor, my client has initialed that he is waiving

20 his presence at any restitution hearing.

21 THE COURT:  All right.  We are setting the

22 same dates as we set for Ms. Oeung which is August 1st.

23 MS. MARTIN:  That is correct, Your Honor.

24 And myself and Mr. Ross have already signed a

25 scheduling order to that effect.  I have reviewed the
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 1 judgment and sentence as prepared by Mr. Williams.  It

 2 appears to reflect the Court's oral ruling.  Myself and

 3 my client have signed it.

 4 THE COURT:  Anything else we need to do?

 5 MR. WILLIAMS:  Not from the State.

 6 MR. STEINMETZ:  I don't believe so, Your

 7 Honor.

 8 MS. MARTIN:  Thank you.

 9 THE COURT:  We will be at recess.

10 (Proceeding concluded.)

11  
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 5 ******CERTIFICATE****** 

 6  

 7  

 8 I, Cathy D. Schamu, do hereby certify that the 

 9 foregoing transcript entitled Verbatim Report of 

10 Proceedings, Sentencing, was taken by me 

11 stenographically and reduced to the foregoing, and that 

12 the same is true and correct as transcribed. 

13  

14 DATED at Tacoma this 29th day of August, 2014. 

15  

16  

17  

18  

19 _______________________________ 

20 CATHY D. SCHAMU 
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State of Washington 
Department of Correct1ions 

Custody Review 
Offender Version 

Assigned Counselor: Forbis, James S 
Printed By: Roddey, Sierra M 

Print Date: 06/12/2017 

Inmate: ROSS, Azias Demetrius (375455) 

Gender: Male 

RLC: MOD 

ERD: 

04/20/2051 

I 
DOB: 

02/01/1992 

Purpose of Review 

Purpose Of Review 

Regular Review 

Program Needs 

Age: 25 
Category: 

Body Status : Active Inmate 
Regular Inmate 

Custody Level: 

Min imum 3 -

Long Term 
Minimum 

Date Initiated 

03/20/2017 

Location: SCCC - H2 / H2066U 

CC/CCO: Forbis, James S 

Page 1 of 4 

j ~::~:::-:·----D-a-te_ O_b_t_a+~;n_e_d_:------~o~:~;·: : ····---Ve_r_i: d- ?--.....,1 

l GED 02/18/2016 DOC j! 
··--·····-......................... -................ -·-··--- -·----................ -.• -............................................................ -... -................................... _ 

[

Grade Point Equival~ncy --------i 

Math: Read mg: I 
10th 12.9 I 
-n«•--n,-~n--•-••A•~·-·•n, .. ,.,,..,H-•n•-•••"'·''"' .. "'-••·"••-·· •--•- .. n••~•-•=,n-,n-n--,-•ni 

I Dependency 

i Substance Abuse: Level Of Care: 

l! ___________ -+--------·---------·-····-·-------------------... -·-------·--------' 

I Offender Needs (Needs Ass~ssment Tool) 

I FRIENDS 

AGGRESSION 

COPING SKILLS 

FAMILY 

ATTITUDES/ BEHAVIORS 

ALCOHOL/ DRUG USE 

COMMUNITY EMPLOYMENT 

RESIDENTIAL 

r 
Program Narrative · -

Narrative: I 
Per ONA Ross Scores High Need In Community Employment And Alcohol/Drug Use. Moderate Need In Friends And 

Aggression. Low Need In c dping Skills, Residential, Family And Attitudes/Behaviors. Offender Ross Has No Lost 

I Good Cood,ct Time (GCT) l heceforn No Pathway Is Necessacy. 

I Education/Employment Neeps I 
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Education/Employment Nt ed 
Needs Full Time Prison Work Assignment 

Needs Basic Skills Preparation 

I 
! 

Needs Job Finding Skills And Support For Community Employment 

i 
I Narrative: 
I 
I Offender's GED Has Been Verified And Meets DOC Education Requirements. His Job Screening Was Completed At 
I SCCC On 12/13/16. Offender Has Been Approved For Custodian, Foodservices, Recreation, Education, Chapel Clerk, 
! 
! Library Clerk And Volunteer Work. 
L--------------------· 

- Programs 

Program Name Program Date Program Status 
REDEMPTION 01/09/2017 Assigned 

·----·---------·-·--·-· . 

Custody Score 

- Current 
I 

Current Custody Score: 10 

Minimum 3 - Long Terrr Minimum r Infraction Behavior 

Infraction Behavior 

,- Program Behavior -.. -------···· ----- --------- .,._.,,,,,, _____ 
i 

Month 

April 

May 

June 

July 

August 

Year Points Non-Award Reason 

2016 

2016 

2016 

2016 

2016 

September 2016 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

October 2016 

November 2016 

December 2016 

January 2017 

February 201 7 

Program Behavior Score: 12 

March 2017 1 

------·-·--·--·-·-------------- --·------··--·----------·-------------------·-·········----------------·------·--·-·------------__J 
-- Deta i ners----------,;----------------------------------------------------------------·-------------------------------------·--·---"'--·----·--···-·--------------, 

Current 

Potential 

Felony 

No 

No 

ICE 

No 

No 

Detainer Score: 10 

1 Escape History-----1------·····-----------------·--··--------------------, 

I Escape History Score: 15 

I 1 °0:cape De,:,; pt;~~-+-------------··--····-············--·-··-----·······-·--------M-o_n_t _h_ -----------------Y- e--a--r------------·--,1 

!I 

I 
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lb ............ ••••••••••••• •• fi •• ~--
I I 

- Calculated Custody 

Custody Score: 67 

Calculated Custody: Minimum 

·- -

Expectations 

Condition 

Expectation Frequency Due Date Complete 

LFO (Legal Financial Obligations} 

Cause 
121033058 

Amount 
$96,512.06 

Total: $96,512.06 

Targeted Custody 

Targeted Date 
09/08/2046 

Disciplines 

Discipline 

Custody 

Targeted Custody 
Minimum 2 - Camp 

Other Discipline 

Targeted Placement 
MIN 2 FACILITY 

Inmate Preferred Location 

Staff 

Green, Jon T 

Comments/Recommendations 

Submit/ Review Name 
Date 

Comments 

03/29/2017 

0 3/30/2017 

Forbis, James S (Offender) Ross met with his counselor and agrees with the 
recommendations . He states he understands his facility plan and does 

not wish to attend the FRMT. 

(Counselor) Ross is servi ng a CCP sentence out of Pierce County for a 
total of 507 months with 18 months community supervision . He arrived 
at SCCC on 9/2/14 for his first prison incarcera tion that started on 
7 /1/14. His PREA, ONA, CCR and incoming screenings have all been 
completed and or reviewed. He is currently assigned to the Redemption 

with his instructor stating he is attending all the classes. Ross is also on 
waiting lists for employment and other vocational programming. He has 

met expectations this review period and ma intains posit ive programming 
and infraction free behavior. Earned time and emergency contacts have 

been updated . Ross has 11 approved visitors and receives regular visits. 

STG is noted as Asian. Recommendations: Maintain Ml3 custody. Retain 
at sccc and commend positive behavior. 

Baltzel l, Stefanie L (FRMT) Regular Review. Unit Team: CUS Baltzell, CC2 Forbis, CC2 Ellis, 
Officer Green . Ross wa ived his attendance stating he understands and 

agrees with recommendations. No restoration of GCT pathway planning 
needed this review period. Earned time and programming points verified . 
Ross is programming in Redemption Self Awareness. He maintains 

infraction free behavior. He is not eligible for lower levels of custody due 

to time left to serve. Concur with recommendation to mainta in MI3 
custody and retain at SCCC. 

·-

Concur 

Yes 

4 
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Assigned Custody 

Calculated 

Custody: 

Minimum 

Assigned Custody: 

Minimu 3 - Long Term 

Minimum 

Classification St atus: 

In-Effect 

Override 
Reason : 

Completion 
Date: 

03/30/2017 

DOC: 375455 Name: ROSS, Azias Demetrius 

Page 4 of 4 

Override Narrative: 

Custody Assigned By: . 

Stefanie Baltzell, Correctional Unit 

Supervisor 
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GRAYS HARBOR COLLEGE 
STAFFORD CREEK CAMPUS 

n recognitfoii. oT completion of the 
General Education Development Program 

This certificate is awarded to: 

AZAIS D. Ross 
On this Twenty-sixth day of January in the year Twenty-Seventeen 

Aberdeen, Washington 

"The path to success is to continue to persevere." 
Anonymous 

Jft~ 
J cryme Peterson 

Dean for Education 
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fNSTRUCTlON NO. GO 

For purposes of a spec,21 verdict the State must prove beyond a reasonable doubt 

that the defendant, Azias Ross, was anned with a deadly w~apon at the time of the 

commission of the crime in Counts I, II, Ill, IV, V, VI, Vil, VIII, IX, X, XI .. X!Il, LDC, 

and/or LXXI. 

For purposes of a spec,al verdict the State must prove beyond a reasonable doubt 

that the defendm1t, Soy Ocung, was am1ed with a deadly weapon at the time of the 

commission of the cri1ne in Counts XIV, XV, XVI, XVH, XVIII, XIX, XX, XXI, and/or 

·XXIIL 

If one participant to a crime is arn1cd with a deadly weapon, all accomplices to 

that participa11t e.re deemed to be so 2.rrned, even if only one deadly weapon is involved. 

A pistol, revolver, or any other firearm is a deadly weapon whether loaded or 

unloaded . 

In additiou, a knife having a blade longer than three inches is a deadly weapon, 

Whether a knife having a blade less than three inches long is a deadly weapon is a 

question of fact that is for you to decide. A knife having a blade less than three inches is 

deadly· weapon if it has the capacity to inflict death and, from the manner in which it is 

used, is likely to produce or may easily produce death. 
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INSTRUCTION NO. 

To convict the defendant Azias Ross of the crime of burglary in the first degree as 

charged in Count II, eacli of the following elements of the crime must be proved beyond 

a reasonable doubt: 

(1) That on or about t.lJe 25th day of January, 2012, the defendant or an accomplice 

entered or remained unlawfully in a dwelling; 

(2) That the entering or remaining was with intent to commit a crime against a 

person or property therein; 

(3) That in so entering or while in the building or in immediate flight from the 

building, the defendant or m accomplice was armed with a deadly weapon; and 

(4) That any or these acts occurre'd in the State of Washington. 

If you find from the evidence that each of these elements has been proved beyond 

a reasonable doubt, then it will be your duty to return a verdict of guilty. 

On the other hand, if after weighing all the evidence, you have a reasonable doubt 

as to any one of these elements, then it will be your duty lo return a verdict of not guilty. 

\\'P!C 60.02 (modilied) 
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FILED 
DEPT. 15 

IN OPEN COURT 

SUPERIOR COURT OF WASHINGTON FOR PIERCE COU y " 
MAR O 5 2D14 

ST A TE OF WASHINGTON, 

Plaintiff, 

vs. 

CAUSENO. 12-J-03305-8 ~ 
By DEPUTY 

AZ!AS -ROSS, 

Defendant. 

SPECIAL VERDICT FORlvl FOR 

COUNT II 

We, the jury, having found the defendant, Azias Ross, guilty of the crime of 

burglary in the first degree, as charged in Count II, return a special verdict by answering 

as follows: 

QUESTION ONE: Was the defendam or an accomplice aimed with a deadly weapon at 

the time of the commission of the crime in Count II? 

'I ;o '-ANSWER: '_ v ..-' (Write "yes" or "no") -~----

QUESTION TWO: Was the deadly weapon a fiream1? 

ANSWER: _')'-f_,) ____ (Write "yes" or "no") 

PRElD!NG JUOR 
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INSTRUCTION NO. 

To convict the defendant Azias Ross of the crime of robbery in the first degree as 

charged in Count Ill, each of the following six elements of the crime must be proved 

beyond a reasonable doubt: 

(!) That on or about the 25c, day of January, 2012, the defendant or an accomplice 

unlawfully took personal property from Soung .Lem; 

(2) That·thc defcndilllt or an accomplice.intended to commit theft of the property; 

(3) That the taking was against the person's will by defendant or an accomplice's 

use or threatened use of immediate force, violence, or fear of injury to that person; 

(4) That force or fear was used by the defendant or an accomplice to obtain or 

retain possession of the property or to prevent or overcome resistance to the taking; 

(5) That in the commission of these acts or in immediate'flight therefrom 

defendant or an accomplice was armed with a deadly weapon; and 

(6) That any of these acts occurred in the State of Washington. 

If you find from the evidence that each of these elements has been ,proved beyond 

a reasonable doubt, then it will be your duty to return a verdict of guilry. 

On the other hand, if after weighing all the evidence, you have a reasonable doubt 

as to any one of these clements, then it will be your duty to return a verdict ofnot guilty. 

·----------------· 
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STATE OF WASHINGTON, 

Plaintiff, 

vs. 

AZARIAH CHENAZ ROSS, 

Defendant. 

CAUSE NO. 12-1-03302-3 

sPEc1AL vti-i:otct i'oiiM·Foif 
COUNTXLI 

We, the jury, having found the defendant, Azariah Ross, guilty of the crime of 

unlawful imprisonment, as charged in Count XLI, return a special verdict by answering 

as follows: 

QUESTION: Was the defendant or an accomplice armed with a firearm at the time of the 

commission of the crime in Count XL!? 

ANSWER: --'-j"-1-'-e.."-S=---- (Write "yes" or "no") 

PRES!DlNG JUROR-

.. 



(",] 
\-'j 

j··,. 

0 
C·I 

;1 
I 

'· 
-D 

'. 

I 

' 
11 

. ' 

Ii 
i'. 
II 
I' 

t: 
Ii 
! 

1---

1! 
!i 
! ' 

I __ ../ 
r_ \ .\ ·\ \\ 6 cX\r\,o,~ ~o. 

F.ILED 
DEPT 15 

IN OPEN GOU RL 

SUPERJOR COURT OF WASHINGTON FOR PIERCECOUNT 

STATE OF WASHINGTON, 

Plaintiff, 

vs. 

AZIAS ROSS, 

Defendant. 

CAUSE NO. 12-1-03305-S 

SPECIAL VERDICT FOR.!v1 FOR 

COUNT XI 

We, the jury, h2ving found the defendant, Azias Ross, guilty of the crime of· 

·unlawful imprisonment, as charged in Count XI, return a special verdict by answedng as 

follows: 

· Ql.JEST!ON ONE: Was the defendant or an accomplice armed with a deadly weapon at 

the time of the commission of the crime in Count XI? 

ANSWER: . "\.\ e.'.:> (Write "yes" or "no") 
-~----

QUESTION TWO: Was the deadly weapon a fiream1? 

A1"IS \VER: _':\~e,_,_> ___ (Write "yes" or "no") 

PRESJDING Jilii6R 

DEPtrr( 
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