FILED
Court of Appeals
Division Il
State of Washington
1011/2019 4:26 PM












processed it for latent fingerprints. RP 931-34. She identified exhibit 22 as the prints of
the photographs she took that evening. RP 932-33. She found a suspected glove print on
some of the items in the house. RP 934-35.

B. 8208 SOUTH G STREET, APRIL 27,2012*

Bora Kuch, a 58-year old Cambodian immigrant, lived at 8208 South G Street in
Tacoma, Washington in April, 2012. RP 625-28, 712. Her daughter, Ratanna Van Camp,
son-in-law, Fred Van Camp, V, and two-year-old grandson, F.V.C., VI, shared the two-
story, four-bedroom house with her. RP 628-30, 682, RP 711-12.

On April 27, 2012, at about 5:30 in the afternoon, Kuch was home alone with her
grandson. RP 630. Her daughter had just left for work, and her grandson, who was upset
because he wanted to go with his mother, was crying. RP 631. Kuch tried to calm her
grandson and they were both watching television when she heard a “pounding sound.” RP
631, 687. Kuch initially thought the noise had come from the neighbor’s house, but, a
moment later, heard the same sound again. RP 632.

She left the upstairs bedroom where she was with her grandson and started down
the stairs to investigate. RP 632, 687-88. Halfway down the stairs she was met by two
people, one of whom pushed her back up the stairs and back into her bedroom. RP 632-34.
See RP 688. Kuch was scared, shaking, her heart was beating quickly, and she felt cold
when she encountered the men. RP 633, 661, 688.

She described the person who pushed her as an approximately 25-year-old man.
who was about 1.5 to 1.57 meters, or about 4 feet, 11 inches® to 5 feet, 2 inches® in height,
with a thin build, long hair, and a mustache. RP 635, 689, 691-92, 694-95. Kuch

described his race as Khmer. RP 635. After pushing Kuch into her bedroom, the man took

4See, e.g., RP 628-30, 682, 711-12, 896-98.
5(1.5m)(3.28084 fi/m) =4.92126 ft, or 4 ft and (.92126 ft)(12 in/ft) =) 11.05512 in., or about 4’11,
6 (1.57m)(3.28084 ft/m) = 5.1509188 ft, or 5 ft and ((.1509188 ft)(12 in/ft) =) 1.8110256 in., or about 5°2"".
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a shirt from Kuch’s closet and used it to cover his face. RP 657-58, 689. He was wearing
a black jacket (RP 690), gloves, and black shoes. RP 636, 693-94. At some point, this man
began pointing a handgun at Kuch (RP 635, 642) and demanding “money and stuff” in
English, but when she told him she could not speak English, he started to speak
Cambodian, though not fluently. RP 635. This man pushed the bedroom window shut,
and when Kuch tried to open it, he yelled to her. “You want to die?” RP 63, 6427. He
asked this a couple of times, and then tied Kuch’s hands behind her back. RP 638-39, 641-
42. This apparently took place in front of her grandson. RP 644.

After about ten minutes Kuch untied herself and walked into her daughter’s
bedroom, but the same man again tied her hands behind her back. RP 644-45. He then
asked her for keys and money. RP 645-46. After 20 to 30 minutes in her daughter’s room,
Kuch left and checked on her grandson and the activity of the two men. RP 647.

Kuch could not look at the other man because he was searching the remainder of
the house while she was kept in the bedfoom, though she indicated that he was
significantly taller than the man who pushed her” (RP 635-37, 657) had short, dark hair,
and appeared to be approximately 25 years old. RP 695-96. This second man was wearing
a black hat, black coat, gloves, and a handkerchiet over his face. RP 657, 691, 696-97.

The men turned everything upside down,” and “went up and down the stairs,
looking for tools” to open a safe. RP 638. When they couldn’t find a key to open a safe,
the men demanded the key from Kuch. RP 637, 651. However, Kuch did not have the
key, and the men were ultimately able to open the safe themselves using tools found in the

garage of the residence. RP 651-52, 657; 02/11/14 RP 18.

7 Kuch described this second man’s height to police in meters, and her daughter translated this description,
and apparently converted the units of measurement from meters to feet and inches, to arrive at 5’9" tall. RP
695.
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As they were there, the taller man was talking in English on what Kuch described
as a phone with what sounded like a woman. RP 659. When the men had almost opened
the safe, Kuch heard the man tell the woman on the phone, “almost.”™ RP 659. Kuch
testified that she could “clearly” hear the female voice with whom the man was speaking
on the phone, and believed that the female was “involved” in the burglary. RP 659-60,
708-09. However, she did not pay attention to the type of phone the man was using and
did not know what a walkie-talkie is. RP 659-60.

The men then removed everything inside the safe. RP 652. Kuch testified that
inside the safe were three to four firearms, as well as jewelry. RP 648, 653. Among those
firearms was a long gun, which appeared to be a rifle. RP 652. One the men showed it to
Kuch, and said, “This is a nice gun, grandma.” RP 652. The men left a second. older rifle
behind. RP 654.

Kuch was forced to give the men about $500 in cash that she had saved and some
jewelry. RP 649-50. She testified that the men threatened to kidnap her grandchild if she
did not give them the money. RP 649-50. The men also stole a gold ox necklace that her
grandson, who was born in the year of the ox, was wearing (RP 650-51, 736), as well as
jewelry belonging to Kuch and her daughter. RP 653-54.

Kuch testified that the men entered the house about 5:30 p.m., and remained there
until a little after 7:00 p.m., when they left through the front door. RP 638. 658. Kuch
testified that this door had been locked at the time of the burglary. RP 633. However, after
the men left, she found a broken window in the living room of the residence, which faced
the back of the house. RP 655, 669.

Kuch then went downstairs and called her other daughter because she knew that

daughter was off work at that time; it didn"t occur to her to call 911, and she did not speak
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English to communicate with the 911 worker. RP 660. Cf RP 897. Kuch asked her
daughter to call her son-in-law and have him come back. RP 661-62.

Fred Van Camp, V, testified that he got a telephone call at around 6:30 to 7:00 that
night from his brother-in-law. RP 712-13. Van Camp armed himself with a pistol, called
911, and returned to his residence, arriving about 30 to 40 minutes later. RP 661-62, 714-
15. See RP 662. When he arrived, Kuch was present, along with his sister and brother in
law, and son. RP 715. See RP 663-64. Van Camp described Kuch as “frantic,” breathing
rapidly, a little shaky, and nervous. RP 717.

Tacoma Police Officer Ronnie Halbert was dispatched to the residence in response
to the 911 call at about 8:00 p.m., and arrived ten to fifteen minutes later. RP 896-98. Van
Camp was already present when the officers arrived. RP 901. Other officers arrived at
about the same time. See RP 899.

Afterwards, Kuch told them, with her daughter, and perhaps son, acting as a
translator, what happened. RP 664-65, 691. See RP 722, 902-02. Kuch indicated that
there were two suspects, one shorter than the other. RP 910. The shorter man was
approximately 25 years of age, about five-foot-four with a thin build. a thick mustache, a
dark complexion, and curly, collar-length hair, RP 910, 919-20. He was wearing a black
cap, black coat, blue gloves, black pants, and black shoes. RP 910.

Officer Halbert described Kuch as. inter alia, very “emotionally upset[.]” RP 904,
She described the taller man, through her daughter’s translation, as approximately the same
age, about five-foot-nine, with short, black hair, and a dark complexion, wearing a black
hat, black coat, gloves, black pants, and black shoes. RP 921. This man was also wearing
ared and yellow scarf over his face. RP 922.

Van Camp walked through the residence with officers to identify items damaged or

missing. RP 723. He testified that the downstairs window was shattered. a television
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from the residence. RP 738. This photo was taken from Petitioner’s cell phone. RP 2045-
46.

Finally, Van Camp searched a defendant’s Facebook page and found a photo of a
woman he knew as “Alicia” wearing a gold necklace with a blue topaz, which belonged to
his wife and was stolen from his residence. RP 744-47, 788-89. Van Camp testified that
he had bought the necklace for his wife, and that he could recognize it by its chain, the
stone of its pendant, and the mounting for that stone. RP 791. He also testified that this
woman had jewelry in her cheeks and that this was depicted in the photograph. RP 789-
90. He gave this photo to Detective Baker. RP 747, 2046-54. Cf. RP 1927-30.

On July 24, 2012, Detective Baker showed Kuch a photo montage. RP 672-73,
681-82, 705-07, 2042-43. Kuch testified that she “told the officer that one picture looked
similar to the person that came to rob [her],” and put her signature next to that photograph,
but that “the officer said, no, that’s not the right guy.” RP 673-75. Kuch did. however,
place her initials next to photograph 3, which was Nolan Chouap. RP 2043. She told the
detective she was 80% certain of this. RP 2043.

Officer Halbert contacted forensic personnel to document the scene by, for
example, taking photographs, and collecting fingerprints, if possible. RP 906. Halbert
found the black nylon strap which was used to tie Kush’s hands, RP 907-08, and Rossi
collected it as evidence. RP 940-43. The strap was ultimately admitted at trial as exhibit 4.
RP 940-43.

C. 7502 SOUTH AINSWORTH AVENUE, MAY 10, 2012°

Remegio Fernandez, a 66-year-old Filipino immigrant who served twenty years in
the United States Army and in the United States Postal Service thereafter, lived in his

home at 7502 South Ainsworth Avenue in Tacoma, Washington on May 10, 2012. RP

8 RP 944-47. 1055-56.
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descent. RP 1035, 1037. However, there was one point at which the man with the pistol
lowered his handkerchief. RP 975-76. Remegio noted that the man had dark skin, and was
about five-feet-two inches in height. RP 976-78, 980. His wife estimated that he was
between five-four and five-six. RP 1036. The man with the pistol was wearing a dark-
hooded sweatshirt, a black bonnet, a blue handkerchief, gloves, and dark, baggy pants that
looked to Remegio like sweat pants. RP 978-80, 1022-23. His wife thought they were

blue jeans. RP 1032-33.

Remegio estimated that the second man was about five-feet-five to five-feet-six.
RP 981. He had long, kind of curly, black hair. RP 982. His bonnet was black and
handkerchief blue. RP 981-82. Otherwise, he was wearing clothing similar to that of the
man with the gun. RP 982.

After the men came in and demanded money, Remegio told them he didn’t have
any money in the house. RP 987. One of the men told him that if he didn’t have it at the
house, they would take him to an ATM to withdraw it. RP 987. The men then took
Remegio and his wife upstairs, to search the rooms there. RP 988. They took them to the
main bedroom and searched it, saying something to the effect of “we know you Asians,
you Filipinos, you keep your money in the house.” RP 988, 1040. The man with the pistol
stayed in the room with Remegio and his wife while the other man searched their
daughter’s room, and ultimately found and stole over $5000 in cash that she had been
saving for a trip. RP 988, 1020. They also stole all the jewelry in the house, including the
necklace Norma Fernandez was wearing, an X-Box 360 video game console, a .22-caliber
Jennings pistol, and a samurai sword. RP 992, 999-1000, 1008-11, 1039-41. They moved
a .22-caliber Marlin rifle from a closet to a bathtub. RP 1012-14.

At the same time, the man without the pistol had a “two-way radio™ through which

he was communicating with a woman, who asked them what they were doing. to which
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walkie-talkie with a female. 02/03/14 RP 37. See 02/03/14 RP 68. The woman was
asking the man if they had finished the job or not. 02/03/14 RP 68-69, 78-79.

After they left, Nguyen heard the sound of a car. 02/03/14 RP 38. Nguyen then
called the police. 02/03/14 RP 40, 71.

Officers Yglesias and Belman were dispatched to the residence at 5:04 a.m. and
arrived there at 5:12 a.m. 02/03/14 RP 108. When they arrived, they found that both
Nguyen and Thanh had duct tape on their hands. 02/03/14 RP 109. Nguyen was “[v]isibly
shaken™ and his wife was ““probably twice as bad.” 02/03/14 RP 112-13. After
determining that their first language was Vietnamese, officers had Vietnamese-speaking
Officer Pham respond. 02/03/14 RP 109-11, 40-41, 43, 72, 79.

Nguyen and Thanh described the suspects as Hispanic men, both about 30 to 35
years of age, 5’3" to 5°-5”, 130 pounds. with black hair, dark brown skin, and “brown
Asian eyes,” one wearing a blue-hooded sweatshirt and pants with a brown bandana or
something covering his face and one wearing a black-hooded sweat coat with black and red
flowers all over it and a bandana over his face. 02/03/14 RP 115; RP 2057. This man may
have been wearing a blue bandana over his face. RP 2058. Thanh described one of the
men wearing her gardening gloves. 02/03/14 RP 115-16.

Among the property the men took was $90 in cash from Nguyen, *[$]200-
something” in cash from Thanh, a phone, an iPad, a camera, jewelry, including earrings,
and a ring, perfume bottles, and glasses. 02/03/14 RP 35, 45-46, 65, 70. Nguyen later
discovered that a back door and window had been left open. 02/03/14 RP 36.

On July 27, 2012. Detective Baker showed Thanh a photo montage, and she
selected Nolan Chouap, who was depicted in photo number 3. as the shorter man with 80
percent certainty. 02/03/14 RP 83-87; RP 2058-59. Nguyen did not recognize either man

among the photos. 02/03/14 RP 104.
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E. 1510 SOUTH 86™ STREET, JUNE 17, 2012"!

On June 17, 2012, Nhi Ha, a Vietnamese immigrant, who owned a nail shop, lived
with her parents and her two children at 1510 South 86" Street in Tacoma, Washington.
02/04/14 RP 18-22, 65-66, 75-78. In the early morning of that day, awakened by noises,
she opened her bedroom door, and found two Thai or Cambodian men wearing black
clothes, masks, hats, gloves, and carrying handguns. 02/04/14 RP 22-35. See 02/04/14 RP
70, 82. One was taller than the other 02/04/14 RP 61. They demonstrated that they were
real guns by taking “the bullets out and put[ting] it back in[.]” 02/04/14 RP 35-36.

One of them raised a gun, and told her that if she didn’t listen to them, they would
shoot her. 02/04/14 RP 26. She screamed. and, according to her testimony, her parents
came out of their rooms. 02/04/14 RP 27, 79. Her father testified that he was awoken by
someone screaming and that the men took him from his room. 02/04/14 RP 67-69. The
men then took Ha and her parents into a bathroom. 02/04/14 RP 26-27, 68, 83.

One of the men watched them while the other searched the home. 02/04/14 RP 30,
32, 69-70. This man told them that he had “a real gun" and that if they resisted, he might
shoot them to death. 02/04/14 RP 36-37, 71. The person searching the house was
speaking to a third person on something with an antenna that was not a cell phone.
02/04/14 RP 37. The men took the jewelry that Ha and her mother were wearing, and took
jewelry, including a watch, a hammer, $2,300 in cash from Ha, and either $2,400 or $1,400
in cash from her mother. 02/04/14 RP 27-29. 43-45, 52, 79-81, 83-84. About ten minutes
after they left, Ha called the police, and the police came right away. 02/04/14 RP 41.

Detective Baker later had Ha view a photo montage from which she selected Nolan
Chouap, depicted in photograph number 3, as the shorter man with 90 percent certainty.

02/04/14 RP 53-54, 61-64; RP 2059-61.

'See, e.g., 02/04/14 RP 18-21
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F. 9036 SOUTH K STREET. JUNE 29, 2012!?

On June 29, 2012, Rany Eng, a Cambodian immigrant, lived with her husband,
Thiem Hane, and her then seven-year-old daughter at 9036 South K Street in Tacoma,
Washington. RP 1077-79, 1081. They lived with her friend, Ha Thiem, and her parents,
Thiem Moo and Hung Yu. RP 1079. That day, she was home with her daughter, and Ha’s
parents. RP 1080-81. See RP 1157. After entering her house by the back door, she
noticed two men behind her. RP 1082-85. They were wearing black gloves and a blue and
white handkerchief over their faces. RP 1085, 1087, 1157-58. See RP 1121. Eng testified
that, though they were of different heights, neither was tall and both were slim. RP 1085-
86. They spoke English to each other, but one spoke Cambodian to Eng. TP 1086-87.

Eng testified that she was shaking, scared. and that her heart was pounding. RP
1086-87, 1090. They told her to sit down. RP 1087. Eng testified that one man pulled out
“two guns” and pointed them at her while the other ran upstairs, though she indicated that
there was a red light coming from both. RP 1087-88. Thiem Moo testified that the man
was holding one gun. RP 1121. Hang Yu also testified that the man had one gun, which
emitted a red light, and that the man pointed it at him. RP 1158. According to Yu, the
man “unload[ed] the gun, [and] showed [him] a bullet,” before asking him, “Do you want
to die?” RP 1158. Yu felt he did this to demonstrate that he was holding a “real gun[.]”
RP 1158. Yu testified that he tried to run outside his home, but the man caught him, and
kicked him. RP 1158-59. Yu fell down on the floor and the man kicked him, pulled him
back into the house, and told him to sit down. RP 1158. The man tied his hands and feet
up. RP 1159. The man had Eng, her daughter, and Yu and his wife sit in the same

vicinity. RP 1088-89, 1157. Eng’s daughter was also scared and shaking. RP 1090.

12 See, e.g., RP 1055-56, 1176-77.
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Danh had stored jewelry, about $20,000 in $100 bills, and “important documents.” RP
1200, 1270-71. After he opened it, the men removed the money and jewelry. RP 1206,
1283. Danh described the money as his wife’s “life savings[.]” RP 1212. The men also
stole a camera from the house. RP 1268-69. The men tied Danh’s hands and then left him
and his children in the bathroom while they searched the remainder of the house. RP
1206-07. Danh and his children were scared. RP 1208.

About an hour later, at about 4:00 p.m., Danh’s wife returned home. RP 1206-07,
1233. She entered the residence through the garage. RP 1233. As she did so, she saw her
husband’s telephone left in the garage, and one of the passenger-side doors of his vehicle
ajar. RP 1233-34.

She then entered the house from the garage, and two men came running down the
stairs towards her. RP 1234. See RP 1209-10. A person who had used one of her shirts to
cover his face then tried to grab her, and she told him, “Don’t do that. Don’t play like
that.” RP 1235. She tried to go back out of the house, but one of the men pulled her back
and the other told her not to fight back. RP 1235. One man held a knife to her and said:

[1]f you don’t want to die, go up stair[s], because your family, if you fight

back, I will kill all your kids. If you don’t want that to happen to your kid,

go upstair[s], because your family is up there.

RP 1235-27. See RP 1285. Sophea testified that the knife used was her knife, taken from
her kitchen, and identified a photograph of it in exhibit 41. RP 1236-37. She was scared
and shaking and went upstairs with them to the bathroom, where she found her husband
and their children, all tied up with tape. RP 1210, 1237-38. She was tied up and placed in

the bathroom, as well, where she cried and asked why this happened to them. RP 1238.
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Danbh identified exhibit 41 as photographs of his home as it appeared after the
robbery, and the exhibit was admitted and published to the jury. RP 1214-23. He
determined that the men gained access to the residence by breaking through a ground-floor
window. RP 1216. Among the photographs was the photograph of one of the kitchen
knives used by the men. RP 1221.

On August 30, 2012, Detective Baker showed Danh, his wife, and their eldest son a
photo montage. RP 1223-25,1229-30, 1273, 1290-91, 2061-65. Danh identified Nolan
Chouap, depicted in photograph number 3, as a possible match with what he termed 20
percent certainty. RP 1223-25, 1229-30, 2061-64. Sophea also selected Chouap as the
man who threatened her, writing that she did so with 50 percent confidence. RP 1273-77,
2061-65. Finally, their eldest son identified Chouap, as well, and did so with what he
reported to Detective Baker was 90 percent certainty, and what he testified was 70 to 80
percent certainty. RP 2061-63. See RP 1291-97.

Detective Baker also showed Danh and his wife photographs of jewelry removed
from Azariah Ross, petitioner, Defendant Oeung, Nolan Chouap, and Alicia Ngo at the
time of their arrest, and the couple identified pieces of this jewelry as being stolen from
their residence. RP 1225-26, 1271-72, 2065-67.

H. FOLLOW-UP INVESTIGATION:
While in the Pierce County Jail from March 12 to July 13, 2012, Dale Vasey met

petitioner. RP 1757-59, 1762. During the first week of July, Vasey, who had a
subscription to the local newspaper, saw an article in it about some home invasion
robberies. RP 1764. He loaned his copy to Petitioner, who read the article before turning
to the inmate next to him and asking him to “read this.” RP 1764-65. Petitioner asked
Vasey if he could hold on to that portion of the newspaper for a while, and Vasey allowed
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him to. RP 1766. Petitioner took the article to a telephone. and called his mother. RP

1766-67. Ross then asked for his mom to get in touch with his brother. RP 1768. Vasey,
who had been washing his hands and brushing his teeth, walked back to his bunk and did
not hear the remaining conversation. RP 1768. Ross later returned the paper. RP 1768.

Vasey contacted Detective Griffith with this information on July 12, 2012, and
Griffith then listened to telephone calls made by petitioner from the jail. RP 2094, 2097-
98. He found two telephone calls made by petitioner from the Jail on July 4, 2012, and
ultimately listened to 15 to 20 hours of calls made by Ross to others during his May 9 to
August 10, 2012 jail incarceration. RP 2098-99, 2100-04. Most of the calls he made were
to Defendant Oeung. RP 2104-05. Recordings of excerpts of 15 different calls were
admitted and published to the jury. RP 2109-26.

Based on this information, beginning July 13, and continuing into August, 2012,
Officers conducted surveillance on the residence of petitioner, located at 8632 South
Asotin Street, RP 1909-10, 1688-94, and that of Nolan Chouap. located at 915 East 75"
Street Apartment B in Tacoma. RP 1451-52. On August 27, 2012, Officer Benson
observed Chouap exit that residence and enter the driver’'s seat of a green minivan with
two occupants, and then leave the area. RP 1451-52, 1463-64. Chouap drove to South
Hill Mall, where he parked along with a black Dodge Stratus. RP 1452, 1464. Tacoma
Police detained everyone in both vehicles. RP 1452-53, 1465.

Michael Leair and Kasandra Zuniga were in the green minivan with Chouap. RP
1454. Defendants Ross and Oeung were in the Stratus, along with their child, Ross’
brother Azariah, and Alicia Ngo. RP 1454-55. Azariah Ross was arrested with, among

other things, a bag that contained a gold watch and other jewelry and, in his right pocket. a
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1704. She described Chouap as Asian, skinny, and about five-three in height, and testified
that he went by the names “Monkey™ and “Sneaky.” RP 1701, 1704. See RP 2107. He
would sometimes have friends over. RP 1701. Rogers did not know their real names, but
knew them as “A.Z.”" and “Azzy.” RP 1701-02. She identified A.Z. as petitioner. RP
1702. Rogers would sometimes see petitioner with defendant Oeung, whom she knew as
“Taidaiz.” RP 1702-03. Rogers testified that there was an X-Box console in her bedroom,
but she did not know where it came from. RP 1706. She testified that it first appeared
there two to the three months before the search warrant was served. RP 1705.

Detective Gregory Rock executed search warrants for both the 1995 Ford van and
the 2005 Dodge Status from which the suspects were arrested. RP 1515-19. Inside the
Ford, he found a Coach purse on the front passenger seat, a CD in the front seat rear
pocket, and a pink bag with what appeared to be costume jewelry. RP 1518. Found inside
the Coach purse was $2,430 in cash, which included 24 $100-bills, an ID card in the name
of Kasandra Zuniga, and some credit cards in her name. RP 1518-19, 1522. Inside the
Dodge, he found a BB gun that resembled a rifle and a tin of pellets for that gun. RP 1517.
Photographs were taken of the vehicles. RP 1519.

On August 29, 2012, police executed a search warrant at petitioner’s residence at
8632 South Asotin Street. RP 1708-09. Detective William Muse searched a downstairs
bedroom and portions of an upstairs family room of that house. RP 1712. In the
downstairs bedroom, Muse found mail addressed to petitioner and defendant Oeung. RP
1733. Inside a drawer in that bedroom, Muse found a Coach-brand bag, a red bandana, and
a magazine for a Taurus .44-caliber, semiautomatic pistol. RP 1733-35, 1748-51, exhibit

105. In the family room, he found a black glove. RP 1736.. 1746-47. A second black
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read, “I-ma... get sum... dough, N I'm ah holla... at you if something, or if someone else
hit you up bout it, let me know, G-E.” RP 1980-81.

On April 28, 2012 at or about 3:02:04 a.m., Ross’s phone sent a MMS to “Sneaky,”
phone number 253-951-6559, which included. as an attachment a photograph of shotguns
and handguns. RP 1972-75, 2018.

Detectives interviewed Nolan Chouap and Petitioner on August 27, 2012. 02/11/14
RP 104-05, 105-49 (Chouap interview). Chouap stated that he had a gun during the
robberies, though not all of them, and that when he did, it was a .38 snub nose revolver.”
02/11/14 RP 130, 147. Chouap also said that Azariah Ross carried a gun in all the
robberies, usually or always a semiautomatic pistol. 02/11/14 RP 148-49. Detectives did
not ask Chouap whether that pistol had a laser sight. RP 148.

Detectives told petitioner that they were investigating a series of home invasion
robberies and asked him how many times he had been in the car outside during these
robberies. 02/11/14 RP 151. Petitioner responded, “Honestly, it was only one time.”
02/11/14 RP 151. He said it took place at a house in the area of East 59" and S Street, and
that he was the one who drove the people involved to that location. 02/11/14 RP 152. He
said that he and Ngo waited in the car while two others did the burglary. 02/11/14 RP 154.

Petitioner eventually admitted that he had driven participants to two of the home
invasion robberies (02/11/14 RP 154) and admitted to knowing what the participants were
planning on doing. 02/11/14 RP 237. Petitioner said the first was at a residence on the
west side of McKinley, just south of 84" Street, which matched the January 25 incident in
TPD Incident number 12-025-1062. 02/11/14 RP 155. Petitioner admitted driving Azariah

Ross and the other individual to the location and said he waited in the car during the
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robbery. 02/11/14 RP 155. They called and he picked them up after the robbery was done.
02/11/14 RP 156, 236-37. Petitioner said they got gold and about two to three thousand
dollars in cash from the residence. 02/11/14 RP 156, 236-37. He told detectives that they
sold the gold. 02/11/14 RP 156.

Petitioner also described his involvement in the robbery of 8208 South G Street,
saying that he drove Azariah Ross, Alicia Ngo, and the other person to the home, and that
Ngo knocked on the door to see if anyone was home. 02/11/14 RP 160-62. Ngo indicated
that nobody answered the door, so he dropped oft Azariah and the other person and he and
Ngo waited in the car. 02/11/14 RP 162, 227. However, Azariah and the other person
encountered a person within the residence. 02/11/14 RP 163, 238-39. Ngo was speaking to
Azariah and the other person via walkie-talkie so that if there was a shooting inside the
house or anyone went into the house the participants could contact each other more quickly
than with a cell phone. 02/11/14 RP 163-64. 239. When Azariah and the other person
were done with the robbery, they called on the walkie-talkie and asked petitioner to come
get them. 02/11/14 RP 164, 240. Petitioner picked them up around the corner. 02/11/14
RP 164. Azariah and the other person were carrying a pillowcase and a gun case that
contained two shotguns. 02/11/14 RP 164-65.

Ross said he drove everyone to his residence at 8632 South Asotin, where they took
the stolen property into his house and went through it together. 02/11/14 RP 165. Once
there, he took a photograph of the stolen weapons with his cell phone and then emailed it
to another person to assist in the sale of these weapons. 02/11/14 RP 165-66. Detectives
found the photo on Ross’ cell phone, and Ross acknowledged that it was the photo he took.

02/11/14 RP 166-68.
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Petitioner told detectives that guns were used in the two robberies in which he
drove, 02/11/14 RP 159-60, that is, that the two men who went into the residences had
guns. 02/11/14 RP 226-27. Petitioner said they communicated on walkie-talkies because,
“if anybody went to the house, he could contact the people inside much quicker on a
walkie-talkie than a cell phone,” and, “if there was a shooting inside the residence, Azariah
Ross and [Chouap] could call him quicker ... than a cell phone.” VRP (2/11/2014) at 163~
64. When petitioner picked up Azariah and Chouap after the robbery on April 27, they
were carrying a pillowcase and a gun case that contained two shotguns.

Petitioner continued to make statements such as “Any time they get jewelry, 1
never keep it,” and “I took them to sell it,” referring to multiple incidents. 02/11/14 RP
156. He indicated that he participated in these other incidents at least to the extent of
selling gold, and that he sold gold at several places, including “the watch place™ at the
South Hill Mall and a place behind B&I. 02/11/14 RP 156, 158-59. He said he got
between $200 and $300 when he helped them sell gold. 02/11/14 RP 157. Ross told them
that, in total, he received anywhere from $5.000 to $10,000 for his involvement. 02/11/14
RP 167.

[1I. ARGUMENT:
A. PETITIONER IS ENTITLED TO A FULL RESENTENCING

On direct appeal, this Court found five errors in petitioner’s sentence. No. 46425-
0-11 Opinion at 69-70. This Court reversed “Ross’s convictions dismissed without
prejudice on double jeopardy grounds and remand[ed] with instructions that the sentencing
court vacate and dismiss those convictions without prejudice.” /d. at 70. This Court also

“acknowledge[d] the scrivener’s error regarding Ross’s count LXXII, and ordered the
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sentencing court to resentence Ross on count LXXI.” /d. The correction of those matters
plainly did not implicate the discretion of the sentencing court. /d.

Counts I and IX were addressed differently. In the order captioned “MOTION
AND ORDER CORRECTING JUDGMENT AND SENTENCE” the resentencing court
imposed an exceptional sentence downward in order to correct the judgment and sentence.
Appendix 20. An exceptional sentence downward always involves a finding that
“considering the purpose of [RCW Chapter 9.94A], that there are substantial and
compelling reasons justifying an exceptional sentence.” RCW 9.94A.535. The decision to
impose an exceptional sentence is an exercise of discretion. State v. Houston-Sconiers,
188 Wn.2d 1, 36, 391 P.3d 409 (2017).

The trial court was not required to exercise its discretion and impose an exceptional
sentence downward. The trial court could have relied upon RCW 9.94.701(9) (as it
apparently did at CP 78) to delete the community custody requirements for Counts I and
IX. The trial court could then have relied upon State v. DeSantiago, 149 Wn.2d 402, 416,
68 P.3d 1065 (2003), which held:

Therefore, the total sentence, including enhancements, remains

presumptively limited by the statutory maximum for the underlying offense

unless the offender is a persistent offender. If the total sentence exceeds the

maximum sentence provided in RCW 9A.20.021(1), the underlying sentence,
not the enhancement, must be reduced.

Id. This approach would have achieved the same correction without the imposition of an
exceptional sentence downward. The difference between the two approaches is trivial. It
ought never amount to a fundamental defect resulting in a complete miscarriage of justice,
sufficient to secure resentencing via a personal restraint petition. However, the State’s
response in the direct appeal consolidated with this case asserts that a standard range
sentence was imposed in this case. Respondent’s Brief at 5-7. That position is
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presented during the course of Det. Baker’s testimony relating Mr. Chouap'’s statements. '
2/11/14 VRP 108-149.

Petitioner waived his Confrontation Clause claim by failing to interpose a timely,
reasonably specific objection. “Where a defendant does not object at trial, ‘nothing the
trial court does or fails to do is a denial of the right, and if there is no denial of a right,
there is no error by the trial court, manifest or otherwise, that an appellate court can
review.”” State v. Burns, 193 Wn.2d 190, 211, 438 P.3d 1183, 1193 (2019) (quoting State
v. Fraser, 170 Wn. App. 13, 25-26, 282 P.3d 152 (2012)).

A Confrontation Clause issue, framed in the context of the denial of defense
counsel’s motion for mistrial, was addressed on direct appeal in this case in cause No.
46425-0-11. Should petitioner argue that the motion for mistrial constituted an “objection,”
the State asserts that the objection was not sufficiently specific to support the argument
that petitioner now makes more than five years after his trial. Petitioner’s current claim is
built around the redaction process (PRP at 17-19) and, as discussed supra, no objection to
the redaction process was made at trial.

2. Alternatively, petitioner has failed to demonstrate that the interests
of justice require relitigating the Confrontation Cause claim.

Should petitioner argue that his Confrontation Clause claim is preserved by the
mistrial motion made in petitioner’s trial, that claim has already been litigated in
petitioner’s first direct appeal. “The petitioner in a personal restraint petition is prohibited
from renewing an issue that was raised and rejected on direct appeal unless the interests of

justice require relitigation of that issue.”™ In re Davis, 152 Wn.2d 647,671,101 P.3d 1

'* Only one objection was interposed during Det. Baker’s testimony relating to Mr. Chouap’s statements.
2/11/14 VRP 123. The lawyer for Mr. Chouap objected that a question was “leading.” /d.
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(2004). “The interests of justice are served by reexamining an issue if there has been an
intervening change in the law or some other justification for having failed to raise a crucial
point or argument in the prior application.” /d. (n.15) (citing /n re Stenson, 142 Wn.2d
710, 720, 16 P.3d 1 (2001)).'® Petitioner has presented neither a change in the law, nor any
argument that the interests of justice require relitigation of the denial of petitioner’s
mistrial motion.

D. ALTERNATIVELY, PETITIONER HAS FAILED TO DEMONSTRATE

ACTUAL AND SUBSTANTIAL PREJUDICE RESULTING FROM ANY
CONFRONTATION CLAUSE VIOLATION.

“On collateral review the burden shifts. If a constitutional error is subject to
harmless error analysis on direct appeal, that same error alleged in a PRP must be shown to
have caused actual and substantial prejudice in order for the petitioner to obtain relief.” /n
re Brockie, 178 Wn.2d 532, 539, 309 P.3d 498, 502 (2013) (citing /n re Hagler, 97 Wn.2d
818, 825-26, 650 P.2d 1103 (1982)). To prevail on a personal restraint petition asserting
constitutional error a petitioner must satisfy a threshold burden of demonstrating actual and
substantial prejudice to a constitutional right. [n re Stockwell. 179 Wn.2d 588, 597, 316
P.3d 1007 (2014) (citing In re Haverty, 101 Wn.2d 498, 504, 681 P.2d 835 (1984)).

A personal restraint petition is not a substitute for direct appeal and

availability of collateral relief is limited. In order to obtain relief, Grasso

must first overcome statutory and rule based procedural bars. Then, in order

to successfully argue a claim not previously raised, Grasso must demonstrate

by a preponderance of the evidence either a constitutional error that worked
to his actual and substantial prejudice. . .”

(citations omitted) /n re Grasso, 151 Wn.2d 1, 10-11, 84 P.3d 859, 864 (2004). Should

petitioner surmount the insurmountable waiver bar of State v. Burns, supra, petitioner’s

16« Because identical grounds for relief can be supported by different legal arguments or couched in different
language, simply recasting an argument in this manner does not create a new ground for relief or constitute
good cause for reconsidering a previously rejected claim.™ /n re Cross, 180 Wn.2d 664, 710, 327 P.3d 660.
687 (2014).
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RP 2093-2147. Petitioner’s trial counsel did not challenge petitioner’s confession to
Detective Baker,'” but sought to work around it by trying to distance petitioner from the
firearms used in the robberies. 3/3/2014 VRP 2290-94.

Mr. Chouap did make statements to Det. Baker admitting that firearms were used in
the robberies, but the jury was instructed to disregard those statements. Appendix 36.
Jurors are presumed to follow the court’s instructions. Stare v. Hopson, 113 Wn.2d 273,
287,778 P.2d 1014 (1989). Petitioner, even if he tried, could not demonstrate the actual
prejudice necessary to establish that the jury disregarded those instructions and that actual
and substantial prejudice resulted.

In the course of this trial, there was evidence that at least one of the co-conspirators
was armed with a handgun in each of the robberies and that this man took pains to insure
that the victims knew it was a real gun. See, e.g., RP 799-800, 855, 635, 642, 956-57, 984-
87,1032. In the April 27, 2012 home invasion robbery. the robbers armed themselves with
firearms stolen in the course of the robbery—and petitioner took pictures of those firearms.
RP 727-28; 02/11/14 RP 19-20; RP 738. RP 2045-46. A Taurus .44-caliber, pistol
magazine was found in petitioner’s bedroom, RP 1733-35, 1748-51 along with a gun lock
for a Taurus semiautomatic pistol. RP 1748-51. Boxes of ammunition of different calibers
were found in petitioner’s residence. RP 1754-55. Petitioner himself, admitted that his co-
conspirators in these robberies were armed with a firearm. 02/11/14 RP 159-60, 226-27.
Petitioner “also advised if there was a shooting inside the residence, Azariah Ross and the

other individual could call him quicker on a walkie-talkie than a cell phone.” RP 164.

19 “We admit that he conspired and was an accomplice to residential burglaries on January 25th, and April
27th. He told law enforcement that he was. He also told law enforcement he didn't know there were people
in the house until afterwards. 3/3/2014 VRP 2290.
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intentioned that it caused an enduring and resulting prejudice that could not have been
neutralized by a curative instruction.” /n re Phelps, 190 Wn.2d at 165.

A. The challenged statements were not misconduct.

Petitioner asserts that the following statement is an impermissible opinion: “it is
beyond a reasonable doubt that they were down for home-invasion robberies.” PRP at 25.
The whole sentence should be considered by this Court: “The evidence in this case, ladies
and gentlemen of the jury, is clear, and it is beyond a reasonable doubt that they were
down for home-invasion robberies and the time has come to hold them accountable in your
verdicts.” RP 2244-45. This is an argument related directly to the evidence.

Petitioner asserts that the following statement is an impermissible opinion:
“[t]hey’re guilty,”. PRP at 25. This statement was made in the context of the evidence
relating to petitioner’s trafficking in stolen property:

So, were they in on a plan to steal with the intent to resell? Azias Ross said
as much. He talked about how they would always sell the gold, how he would
drive others to sell the gold, how they would never keep the jewelry.

Azias Ross time and time and time again was selling stolen jewelry. You
have Azias Ross' April 27" text messages where he over and over and over
again is talking about wanting to fence, make a long-term arrangement with
this guy where he can sell stolen property.

And you have Soy Oeung on May 10th to Azias Ross -- sorry, this is actually
May 11th, the next day, but she says as they're talking about all the stuff he
got, the gold and the jewelry, she says and I'm about to have other shit to sell
too. And she, as they're talking some more, they're talking about all this stuff
that was stolen from the Fernandez's, the iMax, the iPads and the cameras,
and Azias says, well, don't sell that camera, and she says they're not, they're
not. Is she in on this plan to liquidate these assets from these home invasions?
Absolutely. Again, that's always the plan. They're not stealing all this stutf
because they want to parade around town with the most gold jewelry and all
the stolen items. The goal is to find the cash, and whatever else they can get
their hands on, liquidate it.

So Azias was selling the stolen jewelry. The next day he's guilty of
trafficking. They knew the plan always was to sell it or to steal with the intent
to resell. They're guilty, and other members of this group were armed with
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weapons in the home when they were stealing this property, so the Special
Verdict Form is yes.

RP 2267-68. This is an evidence-based argument, not prosecutorial misconduct.

Petitioner asserts that the following statement is an impermissible opinion: “[t]hese
defendants are guilty of the charges with which they have been charged.” PRP at 25. That
sentence needs to be examined in the context of its paragraph:

Ladies and gentlemen, the State's burden is to prove this case beyond a
reasonable doubt, and it's a burden that we embrace here, because the
evidence is overwhelming. These defendants are guilty of the charges with
which they have been charged, and the time has come for you to hold them
accountable in your verdicts. Thank you.

RP 2272. This is another evidence-based argument, not prosecutorial misconduct.

Petitioner asserts that the following statement is an impermissible opinion: “these
defendants are all guilty of all crimes charged.” PRP at 25. This sentence fragment needs
to be considered in the context of both the entire sentence and the entire paragraph:

Thank you. Getting back on track, and now I've somewhat lost it but it's an
abiding belief, again down the road. You've got to be still convinced, and
what I was saying when I -- when there was an objection was based on the
law that the Court gives you, based on the facts as you understand them, not
based on nebulous feelings, et cetera, but based on the facts as applied to the
law that the Court gives you. And in this case the State is confident that based
on the evidence in this case, and the law, these defendants are all guilty of all
crimes charged. Thank you.

RP 2352. This is another evidence-based argument, not prosecutorial misconduct.

B. Petitioner has not demonstrated that any statement made by
the prosecutor was so flagrant and ill-intentioned that it
caused an enduring and resulting prejudice that could not
have been neutralized by a curative instruction.

The four arguments related above, when viewed in context, are rather ordinary
components of a closing argument. There is nothing “flagrant or ill-intentioned” about

them. In re Phelps, supra. Alternatively. should this Court find anything improper about
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Certificate of Service: A
The undersigned certifies that on this day she delivered by E-file ¢f U.S. mail

to the attorney of record for the appellant / petitioner and appella ftofier
¢/o his/her attorney true and correct copies of the document to which this certificate
is attached. This statement is certified to be true and correct under penalty of
perjury of the laws of the State of Washington. Signed at Tacoma. Washington

or the date beldw.
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STATE OF WASHINGTON,

Plaintiff, ]| CAUSE NO. 12-1-03305-8

vs JUDGMENT AND SENTENCE (FJS)

AZIAS DEMETRIUS ROSS [ TRCW 99447120 644 507 Prison Conflnemnsj
Deferdant. | [ ]Jail One Yer or Less 2014
[ ] Firs-Tirne Offender
SID:  WA24644582 [
{
[

DOB: 02/01/1992

] Spedial Sexual Offender Sentendng Alternative

] Spedal Drug Otffender Sentencing Altemnative

] Alternative to Confinement (ATC)
[ ] Clerk’s Action Required, para 4.5 (SDOSA),
47 and 4.8 (SSOSA) 4.152,53, 56 and 58
[ }Juvenile Decline [ [JMandatory { JDiscretionary

L HEARING

11 A smtencing hearing was held and the defendant, the defendant's law yer and the (deputy) proseasting
AIlOMEy Were present.

I FINDINGS
There being no reasan why judgment should not be pronounced, the court FINDS:

2.1 CURRENT OFFENSE(S): The defendant was found guilty on 03/05/14
by[ }plea [ X]jwy-verdict[ ] benchtrial of:

JUDGMENT AND SENTENCE (J5)
Felany) (7/2007) Page 1 of 12

COUNT | CRIME RCW INHANCEMENT | DATEOF INCIDENTNO.
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VOTING RIGHT S STATEMENT: RCW 10.64.140. I ecknowledge that my right to vote has been log dueto
felony convictions. If I ami registered to vote, my votar registration will be cancelled My right to vote may be
restared by: &) A certificate of discharge issued by the sentendng court, RCW 9.944 637, b) A court arder issued
by the sentencing cowrt restoring the right, ECW ¢.92.086; ©) A final ardar of discharge is21ed by the indeterminate
sentence review boasrd RCW 9.96.050; or ) A certificate of restaration iszied by the govanar, RCW 9.96.020.
Voting before the right isrestared is a class RCW 924 84.660.
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O 3 The defendent having bean sentenced to the Department of Carrectians for a: DEPT. 15
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i 8
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-3 10
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i 11
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!‘ The offender shall subrrit to affirmative acts necessary to moniter compliance with court orders as required by
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ORDERED, ADJUDGED and DECREED that the Judgment and Sentence granted the

defendant on June 23, 2014, be and the same is hereby corrected as follows:

1) Page 2 of the Judgment and Sentence, 2.1 is corrected as follows:
a) Count LXXII is deleted; and |
b) Count LXXI is inserted 1n 1ts stead.

2) Page 3 of the Judgment and Sentence, 2.3 is co&ected as follows:
a) Count LXXII 1s deleted; and
b) Count LXXI is inserted in its stead.

3) Pagc 6 of the Judgnlcnt and Sentence, 4.5 is corrected as follows:
a) Count LXXII is deleted; and
b) Count LXXI is inserted in its stead.

4) All other terms and conditions of the original Judgment énd Sentence shall remain in

full force and effect as if st forth in full herein. 1T [S FURTHER
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ORDERED, ADJUDGED and DECREED that the Judgment and Sentence granted the
defendant on June 23, 2014, be and the same is hereby corrected as follows:
1) On Page 3 of the Judgment and Sentence, paragraph 2.4:

a) “Exceptional sentence” and “below standard range” boxes are to be checked
and additionally, in the “below the standard range” field, the language “below the standard range
and rem oving community custody (RCW 9.94A.701(9) for Counts I and XI in consideration of
the statutory maximum and in order to accomm odate the firearm sentencing enhancement” is to
be nserted;

2) On Page 4 of the Judgment and Sentence, paragraph 3.2:

a) “without prejudice” wording is deleted; and

b) “with prejudice” is inserted in its stead,

3) On Page 6 of the Judgment and Sentence, paragraph 4.5:

a) “96.75 months™ for Count I, and “43 months” for Count X1, is deleted; and

b) “84 months” for Count I, and “42 months” for Count XI, is tnserted in its
stead;

4) On Page 7 of the Judgment and Sentence, paragraph 4.6:

a) The “COMMUNITY CUSTODY™ box is to be checked; and

b) The community custody requirement for Counts I and X1 1s deleted,

5) On Pages 2, 3 and 6 of the Judgment and Sentence, paragraphs 2.1, 2.3 and 4.5:

a) Where “Count LXXII" ts reflected, it is deleted; and

b) Replaced with “Count LXXI” in its stead.

6) All other terms and conditions of the original Judgment and Sentence shall remain in

full force and effect as if set forth in full herein. IT IS FURTHER
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ORDERED that the Clerk of the Court shall attach a copy of this order to the judgment
filed on June 23, 2014, so that any one obtaining a certified copy of the judgment will also obtain

a copy of this order.

DONE IN OPEN COURT this é day October, 2017. NUNC PRO TUNC to June
23,2014,

/ JU
Presented by:

N GRETCHEN LEANDERSON

-

Approved as to form sRiENNise—~"
Of Presentation Waived:

C P2
COREY'EVAN PARKER

Attorney for Defendant
WSB# 40006
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INSTRUCTIONNO. |

[t is your duty to decide the facts ip this case based upon the evidence presented to
you during this trial. It also is your duty to accept the law from my instructions,
regardless of what you personally believe the law is or what you personally think it
should be. You must apply the law from my instructions to the facts that you decide have
been proved, and in this way decide the case.

Keep in mind that a charge is only an accusation. The filing of a charge is not
evidence that the charge is true. Your decisions as jurors must be made solely upon‘the
evidence presented during these proceedings.

The evidence that you are to consider during your deliberations consists of the
testimony that you have heard from witnesses, stipulations, and the exhibits that I have
admitted during the trial. If evidence was not admitted or was stricken f;om the record,
then you are not to consider it in reaching your verdict.

Exhibits may have been marked by the court clerk and given a number, but they

do not go with you to the jury room during your deliberations unless they have been

admitted into evidence. The exhibits that have been admitted will be available to you in

the jury room.

One of my duties has been to rule on the admissibility of evidence. Do not be
concemned during your deliberations about the reasons for my rulings on the evidence. If I
have ruled that any evidence is inadmissible, or if | have asked you to disregard any
evidence, then you must not discuss that evidence during your deliberations or consider it
in reaching your verdict. Do not speculate whether the evidence would have favored one

party or the other.

0030









o INSTRUCTION NO. 7,
B Each defendant has entered a plea of not guilty. That plea puts in issue every
clement of each crime charged. The State is the plaintiff and has the burden of proving

each element of each crime beyond a reasonable doubt. The defendant has no burden of

proving that a reasonable doubt exists.

- A defendant 1s presumed innocent. Thié_ presumption continues throughout the

| “entire trial unless during your deliberations you find it has been overcome by the
evidence be.yond a reasonable doubt.

o A reasonable doubt is one for which a reason exists and may arise from the -

A evidence or lack of evidence. It is such a doubt as would exist in the mind of a reasonabie

person after fully, fairly, and carefully considering all of the evidence or lack of evidence.

! If, from such consideration, you have an abiding belief in the truth of the charge, you are

- satisfied beyond a reasonable doubt.
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INSTRUCTION NO. ]
A defendant is not compelled to testify, and the fact that a defendant has not

testified cannot be used to infer guilt or prejudice him in any way.
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INSTRUCTIONNO. _ 5

Det. Robert Baker testified, in part, as to statements made to him by Nolan
Chouap, Soy Oeung and Azias Ross.

You are not to consider the evidence of Nolan Chouap’s statémeni to Det. Baker
against Soy Oeung or Azias Ross.

You are to consider the evidence of Soy Oeung’s statement to Det. Baker as
evidence against Soy Oeung and not as evidence against Azias Ross.

You arc to consider the evidence of Azias Ross’s statement to Det. Baker as

evidence against Azias Ross and not as evidence against Soy Oeung.
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-4 INSTRUCTION NO. g

oh)
P A separate crime is charged in cach count. You must separately decide each count
[ '

charged against each defendant. Your verdict on one count as to one defendant should not

control your verdict on any other count or as to the other defendant.

[EC R N N
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INSTRUCTION NO. 6}
A persoﬁ comumits the crime of conspiracy to commit burglary in the first degree,

when, with intent that conduct constituting the crime of burglary in the first degree be

performed, he or she agrees with one or more persons to engage in or cause the

N

BEN OIS

o

R

performance of such conduct, and any one of them takes a substantial step in pursuance

of such agreement.
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INSTRUCTION NO. ! §

A person enters or remains unlawfully in or upon premises when he or she is not

then licensed, invited, or otherwise privileged to so enter or remain.

R
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INSTRUCTION NO. /. %_

i)
58] . . . . .
- Dwelling means any building ot structure that is used or ordinarily used by a

pers>on for lodging.

ki
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INSTRUCTION NO. /-

A firearm, whether loaded or unloaded, is a deadly weapon.

Dcadly weapon also means any weapon, device, or instrument, which under the

circumstances in which it is used, attempted to be used, or threatened to be used, is

s

R

readily capable of causing death or substantial bodily harm.
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vy INSTRUCTION NO. //Q

ol . . . o
i A “firearm” is a weapon or device from which a projectile may be fired by an

explosive such as gunpowder.
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INSTRUCTIONNO. _ |4
To convict the defendant Azias Ross of the crime of conspiracy to commit
burglary in the first degree as charged in Count I, each of the following elements of the

crime must be proi/ed beyond a reasonablc doubt:

R S AP

(1) That on or about the 25" day of January, 2012, the defendant agreed with one
dr more persons to engage in or cause the performancc of conduct constituting the crime
of burglary in the first degree;

(2) That defendant made the agreement with the intent that such condu(;,t be
performe(_i;

3) That any one of the persons involved in the agreement took a substantial step

- in pursuance of the agreement; and

(4) That any of these acts occurréd"m the State of Wésbing’ton.

If you find from the evidence that each of these elements has been proved beyond
a.:easonable doubt, then it will be your duty to return a verdiét of guilty.

On the other hand, if after weighiﬁg all the evidence, you have a reasonable doubt

as to any one of these elements, then it will be your duty to return a verdict of not guilty.
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INSTRUCTION NO. {4
To convict the defendant Azias Ross of the crime of conspiracy to commit
burglary in the first degree as charged in Count LIX, each of the following elements of

the crilme must be proved beyond a reasonable doubt:

(1) That on or about the 26™ day of August, 2012, the defendant agreed with one
or more persons to engage in or cause the performance of conduct constituting the crime
of burglary in the first degree;

(2) That defendant made the agreement with the intent that sucﬁ conduct be
performed;

~ (3) That any one of the persons involved in the agreement took a substantial step
in pursuance of the agreement; and

(4) That any of these acts occurred in the State of Washington.

If );0u find from the evidence that each of these elements has been proved beyond
a reasonable doubt, then it will be your duty to return a verd-ict of guilty.

On the other hand, if after weighing all the evidence, you have a reasonable doubt

as to any one of these elements, then it will be your duty to return a verdict of not guilty.
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INSTRUCTION NO. 2O
To convict the defendant Soy Ocung of the crime of conspiracy to commit
burglary in the first degree as charged in Count X1V, each of the following elements of

the crime must be proved beyond a reasonable doubt:

[

(1) That on or about the 10" day of May, 2012, the defendant agreed with one or
more persons to engage in or cause the performance of conduct constituting the crime of
burglary in the first degree;

(2) That defendant made the agreement with the intent that such conduct be

. performed;

(3) That any one of the persons involved in the agreement took a substantial step
in pursuance of the agreemént; and

(4) That any of these acts occurred in the State of Washington.

If you find from the evidence that ¢ach of these elements has been proved beyond
a reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if after weighing all the evidence, you have a reasonable doubt

as to any one of these elements, then it will be your duty to return a verdict of not guilty.
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INSTRUCTION NO. z/(
To convict the defendant Azias Ross of the crime of burglary in the first degree as
charged in Count II, each of the following elements of the crime must be proved beyond

a reasonable doubt:

(1) That on or about the 25" day of January, 2012, the defendant or an accomplice
entered or remained unlawfully in a dwelling;

(2) That the entering or remaining was with intent to commit a crime against a
person or property therein; |

(3) That in so entering or while in the building or in immediate flight from the
building, the defendant or an accomplice was armed with a deadly weapén; and

(4) That any of these acts occurred in the State of Washington.

[f you find from t.he evidence that each of these elements has been proved beyond
a reasonable doubt, then 1t ;;/ill be ydur duty to return a verdict of guilty.

On the other hand, if after weighing all the evidencé, you have a reasonable ddubt

as to any one of these elements, then it will be your duty to return a verdict of not guilty.
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INSTRUCTION NO.

To convict the defendant Azias Ross of the crime of burglary in the first degree as
charged in Count VIlI, each of the following elements of the crime must be proved

beyond a reasonable doubt:

i

o

T

(1) That on or.about the 27m day of April, 2012, the defendant or an accomplice
entered or remained unlawfully in a2 dwelling;

(2) That the entering or remaining was with intent to commit a crime against a
person or property therein;
| (3) That in so cnteriné or while in the building or in immediate flight from the
building, the defendant or an accomplice was armed with a deadly weapon; and

(4) That any of these acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond
a reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if after weighing all thé evidence, you have a reasonable doubt

as to any one of these elements, then it will be your duty to return a verdict of not guilty.
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INSTRUCTION NO. Z3E corracted

To convict the defendant Soy Oeung of the lesser included crime of residential
burglary as charged in Count XV, each of the following elements of the crime must be
proved beyond a reasonable doubt:

(1) That on or about the 10th day of May, 2012, the defendant or an accbmplice
entered or remained unlawfully in a dwelling;

(2) That the entering or remaining was with intent to commit a crime against a
person or property therein; and

(3) That this act occurred in the State of Washington.

If you find frorﬁ the evidence that each of these elements has been proved beyond
a reasopable doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all of the evidence, you have a reasonable

doubt as to any one of these elements, then it will be your duty to return a verdict of not

guilty..

ORIGINAL
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INSTRUCTION NO. (5
A person commits the crime of robbery when he unlawfully and with intent to
commit theft thereof takes personal property from the person or in the presence of

another against that person's will by the use or threatened use of immediate force,

violence, or fear of injury to that person. The force or fear must be used to obtain or
retain possession of the property or to prevent or overcome resistance to the taking, in

either of which cases the degree of force 1s immaterial.
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INSTRUCTIONNO. U1
To convict the defendant Azias Ross of the crime of conspiracy to commit

robbery in the first degree as charged in Count VII, each of the following eleme.nts of the

crime must be proved beyond a reasonable doubt:

(1) That on or about the 27" day of April, 2012, the defendant agreed with one: or
more persons to engage in or cause the performance of conduct constituting the crime of
robbery in the first degree;

(2) That the defendant made the agreement with the intent that such conduct be
performed;

3) 'fhat any one of the persons involved iﬁ the agreement took a substantial step
in pursuance of the agreement; and

(4) That any of these apté oécurféd in the State of Washington.

. If you find from the evidence that each of these elements has been proved beyond
a reasonable doubt, then it will be your duty to return a verdict of guilfy. ‘

On the other hand, if after Weighing all the evidence, you have a reasonable doubt

as to any one of these elements, then it will be your duty to return a verdict of not guilty.
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INSTRUCTION NO. S |
To convict the defendant Soy Oeung of the crime of conspiracy to commit
robbery in the ﬁrél degree as charged in Count XIV, each of the following elements of

the crime must be proved beyond a reasonable doubt:

(1) That on or about the 10M day of May, 2012, defendant Oeung agreed with one
Or more persons to engage in or cause the.performance of conduct constituting the crime
of robbery in the first degree;

(2) That the defendant made the agreement with the intent that such condﬁct be
performed;

" (3) That any onc of the persons involvcd in the agreement took a substantial step

in pursuance of the agreement; and

(4) That. any of these acts occurred in the State of Wéshjngton.

If you ﬁnd from the evidencé that each of these eléﬁlents has been préved beyond
a reasonable doubt, then it will be ybur duty to return a verdict of guilty.

On the other hand, if after weighing all the evidence, you have a reasonable doubt

as to any one of these elements, then it will be your duty to return a verdict of not guilty.
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INSTRUCTION NO. 55
To convict the defendant Azias Ross of the crime of robbery in the first degree as
charged in Count IX, each of the following six elements of the crime must be proved

beyond a reasonable doubt:

(1) That on or about the 27" day of April, 2012, the defendant or an accomplice
unlawfully tbook personal property from Bora Kuch;

(2) That the defendant or an accomplice intended to commit theft of the property;

(3) That the taking was against the person's will by defendant or an accomplice's
use or threatened use of immediate force, violence, or fear of injury to that person;

(4) That force or fear was used by the defendant or an accomplice to obtain or
retain possession of the property or to prevent or overcome resistance to the taking;

(5) That in the commission of these acts or in immediate flight therefrom
defendant or an accomplice was armed with a deadly weapon; and

(6) That any of these acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond
a reasonable doubt, then 1t will be your duty to return a verdict of guilty.

On the other hand, if after weighing all. the evidence, you have a reasonable doubt

as to any one of these elements, then it will be your duty to return a verdict of not guilty.
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INSTRUCTION NO. —3
To convict the defendant Soy Oeung of the crime of robbery in the first degree as
charged in Count XV, cach of the following elements of the crime must be proved

beyond a reasonable doubt:

(1) That on or about the 10® day of May, 2012, the defendant or an accomplice
unlawfully took pcrsonai property from Remegio Fernandez;
(2) That the defendant ér an accomplice intended to commit theft of the property;
(3) That the taking was against the person's will by the defendant or an
accomplice's use or threatened use of immediate force, violence, or fear of injury to that
person;
(4) That force or fear was used by the defendant or an accomplice to obtain or
retain possession of the propérty or t§ prevent or overcomé resistance to the taking;
(5) That in the commission of these acts or in immediate flight therefrom the
defendant or an accomplice was armed with a deadly weapon; and’
(6) That any of these acts occurred in the State of Washington.
If ybu find from the evidence._ that each of these elements has been proved beyond
a reasonable doubt, then it will be your duty to return a verdict of guilty.
On the other hand, if after weighing all the evidence, you have a reasonable doubt

as to any one of these elements, then it will be your duty to return a verdict of not guilty.
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INSTRUCTION NO. ij
To convict the defendant Soy Oeung of the crime of assault in the second degree
as chzirged in Count XVIII, each of the following elements of the crime must be proved

beyond a reasonable doubt:

)

R IR

(1) That on or about the 10™ day of May, 2012, the defendant or an accomplice
assaulted Remegio Fernandez with a deadly weapon; and

(2) That this act occurred in the State of Washington.

If you find from the evidence that each of theée elements have been proved
beyoﬂnd a reasonable doubt, then it will be your duty to return a verdict of guilty.

On the-other hand, if, after weighjng alkl the evidence, you. have a reasonable
doubt as to any of these elements, then it will be your duty to return a verdict of not

guilty.
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INSTRUCTION NO. \%)
To convict the defendant Azias Ross of the crime of unlawful imprisonment as
charged in Count XI, each of the following five clements of the crime must be proved

beyond a reasonable doubt:

(1) That on or about the 27® day of April, the defendant or an accomplice
restrained the movements of Bora Kuch in a manner that substantially interfered with her
liberty;

(2)(a) That such restraint was without the consent of Bora Kuch, or

(b) was accomp{ished by physical force or intimidation; and

(3) That such _restraint was without legal authority;

4) Thai, with regard to elements (1), (2), and (3), the defendant or an accomplice
acted knowingly; and |

(5) That any of these acts occurred in the State of Washington.

If you find from the evidence that elements (1), (3), (4), and (5), and any of the
alternative elements (2)(a) or (2)(b), have been proved beyond a reasonable doubt, then it
will be your duty to return a verdict of guiltj To return a verdict of guilty, the jury need
not be unanimous as to which of alternatives (2)(a) or (2)(b) has been proved beyond a
reasonable doubt, as long as eéchjuror finds that at least one alternative has been proved
beyond a reasonable doubt.

On the other hand, if, after weighing all the evidence, you have a reasonable
doubt as to any one of elements (1), (2}, (3), (4), or (5), then it will be your duty to retufn

a verdict of not guilty.
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INSTRUCTION NO. _ ()

“Stolen property” means property that has been obtained by theft or robbery.
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INSTRUCTION NO. _/ Z

To convict the defendant Azias Ross of the crime of trafficking in stolen property
in the first degree as charged in Count XIII, each of the following elements of the crime

must be proved beyond a reasonable doubt:,

(1) That on or about the 27" day of April, 2012, the defendant or an accomplice

did traffic in stolen property;

(2) That the defendant or an accomplice acted with the knowledge that the

property had been stolen; and

(3) That the acts occurred in the State .of Washington

If you find from the evidence that each of these elements has been proved béyond
a reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand if, after weighing all of the evidence, you have a reasonable
doubt as to any one of these elements, then it will be your duty to return a verdict of not

guilty.
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INSTRUCTION NO. 53

To convict the defendant Azias Ross of the crime of trafficking in stolen property
in the first degree as charged in Count LXX], each of the following elements of the crime

must be proved beyond a reasonable doubt:

(1) That on or about the 26™ day of August, 2012, the defendant or an accomplice
did traffic in stolen property;
(2) That the defendant or an accomplice acted with the knowledge that the

property had been stolen; and

(3) That the acts occurred in the State of Washjngton

If you find from the evidence that each of these elements has been proved beyond
a reasonable doubt, then it iviil be your duty to return a verdict of guilty.

On the other hand if, after weighing all of the evidence, you have a reasonable

doubt as to any one of these elements, then it will be your duty to return a verdict of not

guilty.
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A person commits the crime of theft of a firearm 1if he or she commits a theft of

any firearm.

i
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INSTRUCTION NO. >§>_

As jurors, you have a duty to discuss the case with one another and to deliberate

in an effort to reach a unanimous verdict. Each of you must decide the case for yourself,

but only after you consider the evidence impartially with your fellow jurors. During your

deliberations, you should not hesitate to re-examine your own views and to change your
opinion based upon further review of the evidence and these instructions. You should not,
however, surrender your honest belief about the value or significance of evidence solely
because of the opinions of your fellow jurors. Nor should you change your mind just for

the purpose of reaching a verdict.
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downloaded from the Pierce County Superior Court’s LINX website. | did not alter them.

other than to provide a Bates stamp on the bottom of the document for reference purposes.

In all other respects those documents are duplicates of the documents on file with the Clerk

of the Superior Court.

Dated: October 11. 2019

Signed at Tacoma, WA.

Certificate of Service:

The undersigned certifies that on this day she delivered by U'S mail

and or ABC-LMI delivery to the attomey of record for the appellant and
appellant c/o his attorney true and correct copies of the document to which
this certificate 1s attached. This statement s certified to be true and correct
under penalty of perjury of the laws of the State of Washmgton  Signed at
Tacoma. Washington. on the date below.
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