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PIERCE COUNTY SUPERIOR COURT 
STATE OF WASHINGTON 

STATE OF WASHINGTON, 

Plaintiff, 
No. 03-1-02581-1 

I 

VS. 

THEODORE ROOSEVELT RHONE, 

MOTION TO VACA TE JUDGMENT 
PURSUANT TO CrR 7.8 

Defendant. 

Comes now the defendant, Theodore Rhone, by and through his attorney, Peter Reich 

13 with the Department of Assigned Counsel, and hereby moves this Court to vacate the Judgment 

14 in the above-captioned matter pursuar:it to CrR 7 .8. 

15 1. Declaration of Facts: 

16 In 2003, Theodore.Rhone was charged with and convicted of first degree robbery with a 

17 firearm enhancement, unlawful possession of a controlled substance with intent to deliver also 

I 8 with a firearm enhancement, and first degree unlawful possession of a firearm. The trial court 

.19 found that Rhone was a persistent offender and imposed a sentence of life without the possibility 

20 of parole. 

21 Prior to trial Rhone raised a Batson challenge when the State exercised one of its peremptory 

22 challenges to remove the last remaining African-American juror from the venire (Mr. Rhone is 
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African-American). The trial court denied Rhone's challenge and the court of appeals on direct 

2 appeal affirmed the trial court. In 2010, the Washington Supreme Court denied Rhone's Personal 

3 Restraint Petition regarding whether the trial court erred in denying Rhone's Batson challenge. 

4 State v. Rhone, 168 Wn.2d 645 (2010). However, on July 6, 2017, the Washington Supreme 

5 Court in City of Seattle v. Erickson, 188 Wn.2d 721, altered the Batson analysis framework and 

,l) 6 adopted the bright line rule described by the dissent in its 2010 State v. Rhone decision. 
1.tr 
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7 Before trial, Rhone had unsuccessfully moved to suppress the cocaine and firearm seized 

8 during the search of a car in which Rhone was a passenger. The trial court denied the motion. 

9 The court of appeals, Div. II, affirmed the ruling qn direct appeal. See State v. Rhone, 137 Wn. 

10 App. I 046. 

ii 11 In 2014, the Washington Supreme Court granted Rhone's Personal Restraint Petition, and 

i\i 12 remanded his case to the Superior Court for reconsideration of the suppression ruling in light of 
d 

13 Arizona v. Gant and State v. Patton. On remand, the trial court adopted its original findings of 

14 fact and legal reasoning, and again upheld the vehicle search and denied the motion to suppress. 

15 In an unpublished opinion, the Court of Appeals, Div. II, found that the suppression motion 

16 should have been granted and that the cocaine and firearm should have been suppressed. 

17 However, the appeals court nevertheless affirmed Rhone's robbery conviction and its related 

18 firearm sentencing enhancement after finding that the error in failing to suppress was harmless. 

19 I, Peter Reich, hereby declare under penalty of perjury pursuant to the laws of the State of 

20 Washington the foregoing is true and correct. 
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Signed at V-1Jto,««t!l4 , pv:)4 
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4 2. Law and Argument 

TER REICH, WSB NO. 37926 
Attorney for Defendant 

5 "The trial court has the authority to hear and determine (I) postjudgment motions authorized 

:D 6 by ... the criminal rules, or statutes, and (2) actions to change or modify a decision that is subject 

7 to modification by the court that initially made the decision." RAP 7.2(e). "The postjudgment 

8 . motion or action shall first be heard by the trial court, which shall decide the matter. If the trial 
r··-
r, 9 court determination will change a decision then being reviewed by the appellate court, the 
c, 
(\! 

(\j 

(\J 

10 permission of the appellate court must be obtained prior to the formal entry of the trial court 

I 1 decision," RAP 7.2(e). 

12 The defendant's CrR 7.8 motion is not time barred because the one year time limit pursuant 

13 to RCW 10.73.090 is not applicable to defendant's motion as there has been a substantial change 

14 in the law that is material to the defendant's conviction and the defendant is able to make a 

15 substantial showing that he is entitled to relief. 

16 CrR 7.8 provides in relevant part: 

17 (b) Mistakes; Inadvertence; Excusable Neglect; Newly Discovered Evidence; 
Fraud; etc. On motion and upon such terms as are just, the court may relieve a party 

18 from a final judgment, order, or proceeding for the following reasons: 
( 1) Mistakes, inadvertence, surprise, excusable neglect or irregularity in 

19 obtaining a judgment or order; · 
... or . 

20 (5) Any other reason justifying relief from the operation of the judgment. 
The motion shall be made within a reasonable time and for reasons (I) and (2) 

21 not more than I year after the judgment, order, or proceeding was entered or taken, 
and is further subject to RCW 10.73.090, .100, .130, and .140. A motion under 

22 section (b) does not affect the finality of the judgment or suspend its operation. 

23 
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(c) Procedure on Vacation of Judgment 
(I) Motion. Application shall be made by motion stating the grounds upon 

which relief is asked, and supported by affidavits setting forth a concise statement 
of the facts or errors upon which the motion is based. 

(2) Transfer to Court of Appeals. The court shall transfer a motion filed by a 
defendant to the Court of Appeals for consideration as a personal restraint petition 
unless the court determines that the motion is not barred by RCW 10.73.090 and 
either (i) the defendant has made a substantial showing that he or she is entitled to 
relief or (ii) resolution of the motion will require a factual hearing. 

(3) Order to Show Cause. If the court does not transfer the motion to the Court 
of Appeals, it shall enter an order fixing a time and place for hearing and directing 
the adverse party to appear and show cause why the relief asked for should not be 
granted. 

RCW 10.73.100 provides in relevant part: 

The time limit specified in RCW 10.73.090 does not apply to a petition or motion 
that is based solely on one or more of the following grounds: 

(6) There has been a significant change in the law, whether substantive or 
procedural, which is material to the conviction, sentence, or other order entered in 
a criminal or civil proceeding instituted by the state or local government, and either 
the legislature has expressly provided that the change in the law is to be applied 
retroactively, or a court, in interpreting a change in the law that lacks express 
legislative intent regarding retroactive application, determines that sufficient 
reasons exist to require retroactive application of the changed legal standard. 

15 The Washington Supreme Court has defined a significant change in the law to be "where an 

16 intervening opinion has effectively overturned a prior appellate decision that was originally 

17 determinative of a material issue." State v. Brown, I 54 Wn.2d 787, 795 (2005) quoting In re 

18 Pers. Restraint of Grasso, 151 Wn.2d I, 11 (2004) (quoting In re Pers. Restraint of Greening, 141 

19 Wn.2d 687, 697 (2000)). 

20 Prior to trial Rhone raised a Batson challenge when the State exercised one of its peremptory 

21 challenges to remove the last remaining African-American juror from the venire (Mr. Rhone is 

22 African-American). The trial court denied Rhone's challenge and the court of appeals on direct 

23 
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appeal affirmed the trial court. In 201_0, the Washington Supreme Court denied Rhone's Personal 

2 Restraint Petition regarding whether the trial court erred in denying Rhone's Batson challenge. 

3 State v. Rhone, 168 Wn.2d 645 (2010). Atissue in State v. Rhone was the first prong of the 

4 Batson analysis. 

5 Batson established a three-part analysis to determine whether a venire member was 

,.0 6 peremptorily challenged pursuant to discriminatory criteria .. A defendant challenging a 

i"·-

7 prosecutor's peremptory challenge of a venire member must first establish a prima facie case of 

8 purposeful discrimination. To establish this prima facie case, the court held that the defendant 

rl 9 must provide evidence of any relevant circumstances that "raise an inference" that a peremptory 
0 
t;\J 

C) 
(\] 

(\] 
,-1 

IO challenge was used to exclude a venire member from the jury on account of the venire member's 

11 race. Batson, 476 U.S. at 96. Second, ifa prima facie case is established, the burden shifts to the 

12 prosecutor to come forward with a race-neutral explanation for challenging the venire member. 

13 Finally, the trial court determines whether the defendant has established purposeful 

14 discrimination. 

15 Rhone and the dissent asked the court to adopt a "bright line rule that a defendant establishes 

16 a prima facie case of discrimination when, as here, the record shows that the State exercised a 

17 peremptory challenge against the sole remaining venire member of the defendant's 

18 constitutionally cognizable racial group." State v. Rhone, 1_68 Wash. 2d 645,659 (2010). 

19 In an opinion published July 6, 2017, the Washington Supreme Court in City of Seattle v. 

20 Erickson, 188 Wn.2d 721 (2017), changed the Batson analysis framework and adopted the bright 

21 line rule described by the dissenfin its 2010 State v. Rhone decision. In abrogating its earlier 

22 decision, the Court stated: 

23 

24 
MOTION TO VACATE JUDGMENT PURSUANT TO 
CrR 7.8 - page 5 of7 

Department of Assigned Counsel 
949 Market Street, Suite 334 
Tacoma, Washington 98402-3696 
Telephone: (253) 798-6062 



6

+ 

n 

C.1 
t", . .J 

C) 
(,..j 

(\J 

':'"'l 

1 In the past, this court has provided great discretion to the trial court when it comes 
to the finding of a prima facie case pursuant to a Batson challenge. To ensure a 

2 robust equal protection guaranty, we now limit that discretion and adopt the bright­
line Rhone rule. We hold that the trial court must recognize a prima facie case of 

3 discriminatory purpose when the sole member of a racially cognizable group has 
been struck from the jury. The trial court must then require an explanation from 

4 the striking party and analyze, based on the explanation and the totality of the 
circumstances, whether the strike was racially motivated. 

5 City of Seattle v. Erickson, 188 Wn.2d 721, 734 (2017). 

6 The Court in Erickson ordered the case be remanded for a new trial for reasons 

7 substantially similar to Rhone' s circumstance: 
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Traditionally, the remedy for this error would be to remand to the trial court for a 
complete three-part analysis as the United States Supreme Court did in Batson 
itself. But Erickson urges that if we adopt a new bright-line rule and find a prima 
facie case of discrimination, we should remand for a new trial. We agree. The trial 
court's in-person examination of the credibility and demeanor of the prosecutor and 
jury is essential in a Batson analysis. Here, the passage of time since the ruling 
would make this analysis problematic. Erickson's presiding judge has left the 
Seattle municipal bench. Even if he had not, he heard the original challenge in 
October 2014, two and a half years ago. It would be unreasonable to require the 
trial_ court to recall and evaluate the prosecutor's demeanor and credibility after that 
passage of time, let alone recall and evaluate the jury. It would also be inappropriate 
to dismiss Erickson's charges outright. However, remand for a new trial is generally 
appropriate when other rights, including trial rights, have been violated. Because 
of the unavailability of the original trial judge and the stretch of time since the 
original challenge, we remand the case for a new trial. 

City of Seattle v. Erickson, 188 Wash. 2d 721, 735, 398 P.3d 1124, 1131 (2017) (internal 
citations omitted). 

The Erickson court's analysis applies with equal force to Rhone's case where his trial 

commenced in 2005, approximately 12 years ago, and since that time the judge who presided 

over the trial is now a judge with the Court of Appeals. 

Conclusion 

For the reasons enumerated above, the defendant respectfully requests the Court grant his 

motion vacate the Judgement and Sentence pursuant to CrR 7.8. 
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Dated December 15, 2017. 

MOTION TO VACATE JUDGMENT PURSUANT TO 
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PETER REICH, SBA NO. 37926 
Attorney for Defendant 

Department of Assigned Counsel 
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IN THE SUPERIOR COURT OF WASHINGTON, COUNTY OF PIERCE 

STATE OF WASHINGTON, 
Plaintiff 

vs. 

Cause No: 03-1-02581-1 

ORDER ON DEFENDANT'S MOTION TO 
MODIFY JUDGMENT AND SENTENCE 

r, 9 RHONE, THEODORE ROOSEVELT, 
0 
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Defendant CLERK'S ACTION REQUIRED 

THIS MATTER came before the undersigned judge of th above entitled court upon 
1£ + ;fa/ -

review of the defendant's motion(s) filed on I;) '/J' I ~ After reviewing the 

defendant's written pleadings, the court now enters the following order pursuant to CrR 

7.8(c)(2): 

A..N IT IS HEREBY ORDERED that this petition is tr/msferred to the Court of 

Appeals, Division II, to be considered as a personal restraint petition. The petition is being 

transferred because: 

)4ftappears to be time-barred under RCW 10.73.090; 

[ ] is not time-barred under RCW 10. 73.090, but is untimely under CrR 7.8(a) 

and therefore would be denied as an untimely motion in the trial court; or 

[ ] is not time barred but does not meet the criteria under CrR 7.8 (c)(2) to allow 

the court to retain jurisdiction for a decision on the merits. 

If box "A" above·is checked, the Pierce County Superior Court Clerk shail forward 

a copy of this order as well as the defendant's pleadings identified above, to the Court of 

Appeals. 
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B. [ ] IT IS HEREBY ORDERED that this court will retain consideration of the motion 

because the following conditions have been met: 1) the petition is not barred by the one year 

time bar in RCW 10.73.090, and either: 

] the defendant has made a substantial showing that he or she is entitled to relief; or 

] the resolution of the motion will require a factual hearing. 

H IT IS FURTHERED ORDERED that the defendant's motion shall be heard on its merits. 
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The State is directed to: 

] file a response by------------------· After reviewing 

the response, the Court will determine whether this case will be transferred to the · 

Court of Appeals, or if a hearing shall be scheduled. 

] appear and show cause why the defendant's motion should not be granted. That 

hearing shall be held on---------- at ____ a.m. / p.m. 

[ ] As the defendant is in custody at the Department of Corrections, the State is further 

directed to arrange for defendant's transport for that hearing. 

If box "B" above is checked, the clerk is directed to send a copy of this Order to 

the Appellate Division of the Pierce County Prosecutor's Office. 
,,-,1" 

DATED this /.::P of (k_l...e,,, ~. 2011:.. 
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