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A. 

I. ASSIGNMENTS OF ERROR 

Individual Assignments of Error 

Assignment of Error No. 1 (Summary Judgment): 

The trial court incorrectly entered summary judgment in favor 

of respondent The 400 Condominium Association (the 

"Association") .1 

B. Assignment of Error No. 2 (Attorneys' Fees): 

The trial court incorrectly awarded the Association attorneys' 

fees in the amount of $13,277.50. 2 

II. ISSUES 

A. Whether there are still genuine issues of material fact 

to be determined by a trier of fact at a trial in this matter? 

B. Whether the Association's Board of Directors breached 

its duty of ordinary and reasonable care? 

C. Whether the Business Judgment Rule protects the 

Association's Board of Director's action? 

1 CP 405-407; Appendix A 
2 Judgment related to Attorneys' fees has not yet been entered by the Superior 

Court 

1 



D. Whether the Association's Board of Directors made Its 

discretionary decision in a reasonable manner? 

E. Whether the determination of whether an association 

reasonably exercised its discretion is a question of fact? 

F. Whether Mr. Hoy's promissory estoppel claim should 

be dismissed? 

G. Whether Mr. Hoy is entitled to an award of attorneys' 

fees and expenses pursuant to RCW 64.34.455 for this appeal? 

Ill. STATEMENT OF THE CASE 

Appellant Terry Hoy is the owner of a condominium unit, the 

address of which is commonly known as 400 Washington Avenue, 

Unit 107, Bremerton, Washington 98337 (the "Hoy Unit") located 

within The 400 Condominium complex. 3 Respondent The 400 

Condominium Association (the "Association") is a Washington non

profit corporation and is governed by the Condominium Declaration 

recorded under Kitsap County Recorder's File Number 

200704090180, with amendments thereto (the "Declaration"). 

3 CP 359, Appendix B 

2 



In or about July 2014, in accordance with the Declaration, 

Terry Hoy submitted a request to the Association's Board of Directors 

seeking approval for the installation of a heat pump ("HVAC System") 

in the Hoy Unit that would require access and alteration to the 

Common Element wall adjacent to the Hoy Unit, with an outside 

HVAC unit installed on the Limited Common Element patio 

designated for the exclusive use of the Hoy Unit. 4 The meeting 

minutes for the Association's July 18, 2014 Board Meeting note a 

"[r]equest for modifications to unit 107" and that "[t]he Board delayed 

a response to the prospective owner's request to install air 

conditioning until Donna Park reports on her research."5 

On June 17, 2015, at an Association Board of Directors 

Meeting, the Association's Board of Directors authorized Mr. Hoy to 

have the HVAC System installed, with the understanding that the 

Board would draft a Memorandum of Understanding ("MOU") that 

would be signed at a later date. The Association Board Meeting 

Minutes state: 

4 CP 359-361, 362-363; Appendix B 
5 CP 360, Appendix B; CP 364-365, Appendix C 

3 



A motion was made to have Terry Hoy 
sign the MOU before his scheduled 
installation on June, 26 if available was 
approved. If not yet available, Terry has 
agreed to sign the MOU when 
available... The vote to approve the 
installation was 3 for and 1 against. 6 

The HVAC System was installed by contractors shortly after 

the June 17, 2015 Board of Directors meeting.7 In the July 15, 2015 

Board of Directors meeting, the Board adopted a rule for HVAC 

installation and voted to accept changes to the MOU. However, the 

MOU was not finalized. 8 The Board made two changes to the MOU 

at the September 16, 2015 Board of Directors meeting and voted to 

approve it with those changes. The Board also approved a motion 

to have an attorney look over the MOU. 9 The July 2015 and 

September 2015 Board of Directors meeting minutes included edits 

to the proposed MOU, and the draft MOU was sent to an attorney for 

review sometime after the September 2015 Board meeting, at least 

6 CP 360, Appendix B; CP 366-367, Appendix D 

7 CP 360, Appendix B 
8 CP 360, Appendix B; CP 368, Appendix E 
9 CP 360, Appendix B; CP 370, Appendix F 

4 



three months after the Board approved the HVAC System 

installation.10 

The September 21, 2016 Board of Directors meeting minutes 

reflect that, over a year later, the Association's Board of Directors 

discussed a potential change to the form of document that it would 

seek from Mr. Hoy: 

HVAC - Board discussed the merits (or 
lack of) covenant, declaration, or MOU 
protecting the association from liability; 
and ensuring any associated costs, 
including maintenance, of an HVAC 
system installed in a Limited Common 
Element are entirely the 'owners' and all 
future 'owners.' Dale moved to have 
Tim contact John Burleigh for more 
detailed explanation of what a covenant 
can provide that a declaration provision 
would be deficient in. And can those 
items be addressed by a MOU. Terry 
abstained. Motion passed. 11 

At the October 19, 2016 Association Board of Directors 

meeting, the Board discussed its legal counsel's response to the 

Board's question regarding whether a MOU, covenant, or an 

amendment of the Declaration was the best vehicle to protect the 

10 CP 360, Appendix B; CP 366-367, Appendix D; CP 368, Appendix E; CP 370, 

Appendix F 
11 CP 360, Appendix B; CP 375, Appendix G 

5 



Association. The Board of Directors elected to change course and 

decided that "the covenant document be the standard requirement 

for all requests for HVAC in individual units and that counsel 

complete the legal technicalities for the covenant between the 

Association and Terry Hoy."12 

Mr. Hoy later received a December 14, 2016 letter from Tim 

Sheppard, the property manager for the Association, with an 

attached proposed covenant (the "Covenant"). Pursuant to the 

letter, Mr. Hoy was expected to sign the Covenant, which was then 

to be recorded against the Hoy Unit. 13 Mr. Hoy did not sign the 

Covenant and the Association's Board of Directors then threatened 

to remove Mr. Hoy's approved HVAC System unless he signed the 

Covenant, which was to be recorded against the Hoy Unit. 14 

There are three or four Units in The 400 Condominium that 

have HVAC systems with portions of those systems existing on the 

roof of the condominium in Common Element space. None of the 

owners of those units have been threatened with removal of their 

12 CP 360, Appendix B; CP 377-378, Appendix H 

13 CP 360-361, Appendix B; CP 379-390, Appendix I 

14 CP 361, Appendix B 

6 



HVAC systems if they did not execute a covenant similar to the 

Covenant that Plaintiff has been demanded to execute. 15 

On May 16, 2017, the Complaint was filed in this action, as 

well as a Motion for Preliminary Injunction seeking to restrain the 

Association from removing Mr. Hoy's HVAC System.16 This Court 

executed and entered an Order Granting Preliminary Injunction on 

June 2, 2017.17 

IV. STANDARDS OF REVIEW 

A. Summary Judgment. 

Summary judgment decisions of the trial court are reviewed 

de novo.18 Both the law and the facts will be reconsidered by the 

appellate court. 19 

V. SUMMARY OF ARGUMENT 

The Association's Board of Directors' meeting minutes 

confirm that the document Mr. Hoy agreed to sign was an MOU. 

15 CP 413-414, Appendix J 
16 CP 3-7, Appendix K; CP 8-14, Appendix L 
17 CP 139-142, Appendix M 
18 State v. Mandatory Poster Agency, Inc., 199 Wash. App. 506,517,398 P.3d 

1271 (2017), citing Keck v. Collins, 181 Wash. App. 67, 78, 325 P.3d 306 (2014), 

affirmed, 184 Wash.2d 358, 357 P.3d 1080 (2015) 
19 Brouillet v. Cowles Pub. Co., 114 Wash.2d 788, 791 P.2d 526 (1990). 

7 



The Association asserts that Mr. Hoy agreed to sign any document 

that it requested be signed. As such, there exists a genuine issue 

of fact material to both Mr. Hoy's breach of duty of ordinary and 

reasonable care claim and his promissory estoppel claim. 

The Association claims that Mr. Hoy began installation of the 

HVAC System without Board approval. The meeting minutes for 

the June 17, 2015 Board of Directors meeting state that the Board 

approved installation for June 26, 2015, which was nine (9) days after 

the Board's approval. As such, there is evidence that the HVAC 

System was installed after approval and this is another genuine issue 

of material fact. 

RCW 64.34.308(1) requires the Board of Directors of 

condominium associations to exercise ordinary and reasonable care. 

Attempting to force an association member to execute a covenant 

recordable against the member's unit as a condition for that member 

to be able to continue his use of a Board of Directors-approved 

modification to the member's unit is not ordinary and reasonable 

care. 

The power to adopt and amend rules and regulations is not 

the power to retroactively enforce a rule that did not exist at the time 

8 



of the approval and installation of a requested utility system. Mr. 

Hoy's use, maintenance, repair, replacement, and modification of the 

Common Elements and Limited Common Elements met the 

regulations in existence at the time of the Board of Directors' grant 

of its approval for the installation of Mr. Hoy's HVAC System. 

The Business Judgment Rule says that the law will not hold 

directors liable for honest errors or for mistakes of judgment when 

the directors act without corrupt motive and in good faith. The 

Board's threat to remove Mr. Hoy's HVAC System is not protected 

by the Business Judgment Rule, as the threat that the Board of 

Directors made to remove the HVAC System does not have a 

reasonable basis to indicate that it was made in good faith. As 

such, the Association's Board of Directors is not protected by the 

Business Judgment Rule. 

Subsequent to its approval of the installation of the Hoy HVAC 

System, the Association's Board of Directors did not make its 

discretionary decision to require that Mr. Hoy execute a covenant 

against the Hoy Unit or be required to remove the approved 

installation in a reasonable manner. The 400 Condominium 

Association's Board of Directors has argued that its decision to force 

9 



Mr. Hoy to execute a covenant against his unit was premised on its 

claims that without the encumbrance of such a covenant on the Hoy 

Unit, it could not protect the Association from the costs related to a 

leak from the Hoy HVAC System. However, there are three or four 

units in The 400 Condominium that also have HVAC systems and 

none of the owners of those units have been threatened with removal 

of their HVAC systems if they did not execute a covenant similar to 

the one that Plaintiff has been demanded to execute. The 

Association's selective enforcement of a covenant requirement 

against the Hoy Unit, but not against similarly situated other units, is 

arbitrary, unreasonable, and made in bad faith. 

Because the determination of whether the Association 

reasonably exercised its discretion regarding the requirement of the 

execution of a covenant by Mr. Hoy is a question of fact, the Superior 

Court's Order Granting Summary Judgment should be overruled and 

remanded for a decision by a trier of fact at a trial of the matter. 

The Association promised Mr. Hoy that he could install his 

HVAC System so long as he executed a MOU when it was prepared. 

Based on that promise, Mr. Hoy has a valid claim for recovery in 

promissory estoppel. 

10 



RCW 64.34.455 states, in pertinent part: "The court, in an 

appropriate case, may award reasonable attorney's fees to the 

prevailing party." Where a statute authorizes fees to the prevailing 

party, they are also available on appeal. If Mr. Hoy prevails in this 

appeal, this Court should award him his attorneys' fees and 

expenses. 

VI. ARGUMENT 

A. There Are Still Genuine Issues of Material Fact to Be 

Determined by a Trier of Fact at Trial in this Matter. 

The purpose of summary judgment is to 
avoid a useless trial when there is no 
genuine issue of any material fact. If, 
however, there is a genuine issue of 
material fact a trial is necessary. It is 
the trial court's function to determine 
whether such a genuine issue exists. 
The burden of proving, by uncontroverted 
facts, that a genuine issue exists is upon 
the moving party. 20 

1. Mr. Hoy and the Association Agreed to the Execution of a 

MOU. 

The Association's Board of Directors approved the installation of 

Mr. Hoy's HVAC System in June 2015 with an agreement from Mr. 

20 LaP/ante v. State, 85 Wn.2d 154, 158, 531 P.2d 299 (1975) 

11 



Hoy to sign a MOU, when it became available. 21 The June 17, 2015 

Board meeting minutes confirm that the document Mr. Hoy agreed 

to sign was a MOU. The Association now asserts that Mr. Hoy 

agreed to sign any document that it requested be signed, including 

a covenant to be recorded against the Hoy Unit. The Board 

recognizes that there are differences between the execution of a 

MOU, which was the original plan and agreement between the 

parties, and the execution and recording of a covenant, which the 

Association now desires. There exists a genuine issue of fact, 

material to both plaintiff Hoy's Breach of Duty of Ordinary and 

Reasonable Care claim and his Promissory Estoppel claim regarding 

what Mr. Hoy agreed to execute to install his HVAC System. 

2. Mr. Hoy Had the HVAC Installed After it was Approved by 

the Board of Directors. 

The Association also claims that Mr. Hoy began installation of 

the HVAC System without Board approval, but does not provide any 

dates related to such installation. 22 The meeting minutes for the 

June 17, 2015 Board of Directors meeting state that the Board 

21 CP 360, Appendix B; CP 366-367, Appendix D 
22 CP 161-162, Appendix N 

12 



approved installation for June 26, 2015, which was nine (9) days after 

the Board's approval.23 This is evidence that the HVAC System was 

installed after approval and is another genuine issue of material fact. 

Thus, genuine issues of material fact remain to be determined on 

both claims, as is further shown below in sections VI.B. and VI.C., 

which are incorporated here by reference. 

B. The Association's Board of Directors Breached Its Duty 
of Ordinary and Reasonable Care. 

1. RCW 64.34.308(1) Requires the Board of Directors 
of Condominium Associations to Exercise 
Ordinary and Reasonable Care 

RCW 64.34.308(1) requires the Board of Directors of 

condominium associations to exercise ordinary and reasonable care, 

when, as here, the Directors have been elected by the unit owners.24 

Attempting to force an association member to execute a covenant 

recordable against the member's unit as a condition for that member 

to be able to continue his use of a Board of Directors-approved 

modification to the member's unit is not ordinary and reasonable 

care. 

23 CP 360, Appendix B; CP 366-367, Appendix D 
24 Alexanderv. Sanford, 181 Wash. App. 135, 170-171, 325 P.3d 341 (2014) 

13 



The Association has incorrectly asserted that the "Board had 

complete authority to permit Plaintiff [Terry Hoy] to install the HVAC 

Unit subject to conditions, and then to threaten its removal when 

Plaintiff refused to agree to those conditions."25 The Association's 

Board of Directors did not make the execution of a covenant against 

Mr. Hoy's property a "condition" of approval of his HVAC System.26 

The meeting minutes for the Board of Directors meeting during which 

the HVAC System was approved and the minutes of the two 

meetings immediately subsequent to that Board of Directors meeting 

note that Mr. Hoy would execute an MOU; the idea of a covenant did 

not appear until much later.27 

There is no mention of the Board of Directors' intent to replace 

the MOU with a covenant in the meeting minutes until well after Mr. 

Hoy received Board approval for installation of the HVAC System 

and had the HVAC System installed. 28 The Covenant which the 

Board requires Mr. Hoy to sign bears no resemblance to the MOU 

25 CP 156, Appendix N 
26 CP 360, Appendix B; CP 366-367, Appendix D 

27 CP 360, Appendix B; CP 366-367, Appendix D; CP 368, Appendix E; CP 370, 

Appendix F 
28 CP 360, Appendix B; CP 377-378, Appendix H 

14 



document discussed in the Board meetings before installation of the 

HVAC System or to the draft MOUs, which were created but never 

finalized. 29 The central difference between the Covenant and the 

MOUs is that the Covenant contemplates a recorded encumbrance 

on the Hoy Unit title, while the MOU does not.30 

2. The Association's Claimed Power to Adopt and 
Amend Rules and Regulations Is Not Limitless. 

The Association has asserted that it has the power to adopt 

and amend rules and regulations governing the behavior of the 

members of the Association, but has not provided any citation to any 

rule or regulation that Mr. Hoy broke by installing an approved HVAC 

System.31 The power to adopt and amend rules and regulations is 

not the power to retroactively enforce a rule that did not exist at the 

time of the approval and installation of a requested utility system. 

The Association has failed to present evidence of any such power 

that it possesses. 

The Association noted that Section 13.4.6 of the Declaration 

provides the Association with the power to "[r]egulate the use, 

29 CP 360-361, Appendix B; CP 379-390, Appendix I; CP 391-393, Appendix 0 

30 See RCW 65.08.070 
31 CP 157, Appendix N 

15 



maintenance, repair, replacement, and modification of Common 

Elements and Limited Common Elements".32 However, Mr. Hoy's 

use, maintenance, repair, replacement, and modification of the 

Common Elements and Limited Common Elements met the 

regulations in existence at the time of the Board of Directors' grant 

of its approval for the installation of Mr. Hoy's HVAC System. Mr. 

Hoy's use of the Common Elements and Limited Common Elements 

of the Condominium is the same as it has been since the installation 

of his HVAC System was approved by the Board of Directors in June 

2015.33 

The Board of Directors has not stated that Mr. Hoy's HVAC 

System does not meet the requirements of the governing documents 

or that the modification to the Common Elements or use of the 

Limited Common Element patio is not as was approved. The Board 

has listed no failure to comply with rules or regulations concerning 

Mr. Hoy's actual use, maintenance, repair, replacement, or 

modification of the Common Element wall or the Limited Common 

32 CP 157, Appendix N; CP 193, Appendix P 

33 CP 360, Appendix B; 366-367, Appendix D 

16 



Element patio. The Board threatened to remove Mr. Hoy's HVAC 

System, not under any power to regulate, but because Mr. Hoy will 

not execute a covenant against the Hoy Unit that was not required 

by the governing documents and not made a condition by the Board 

of Directors for approval of Mr. Hoy's HVAC System installation. 

The Association argued that no provision in the governing 

documents or RCW 64.34 precludes the Board from terminating a 

certain use of Common Elements. 34 However, the governing 

documents do not list every action the Board cannot take; rather the 

governing documents provide specific powers to the Board. The 

power to regulate use of Common Elements is an enumerated 

power. However, the threat to remove Mr. Hoy's HVAC System if 

he does not execute a covenant against his property is not regulation 

of the Common Elements. Regulating decibel levels, requiring 

regular maintenance, and allowing the use of only specific paint 

colors to match the building exterior are examples of regulating the 

use and modification of the Common Elements. Approving the 

installation plans of the HVAC System was regulating the use and 

34 CP 147-167, Appendix N 

17 



modification of the Common Elements, but the required execution of 

a covenant was not included in that approval. 35 

The Association also claims that the Board's approval 

included Mr. Hoy's agreement to sign an MOU, a covenant, or any 

document required by the Board. 36 Mr. Hoy and the Board's 

meeting minutes disagree.37 The Board claims that Mr. Hoy agreed 

to sign "any document".38 The Board cannot truly be asserting that 

it could require Mr. Hoy to sign an IOU for $10,000, payable to the 

Association, just so Mr. Hoy could retain the use of his approved 

HVAC System. However, the Board asserts that it can require Mr. 

Hoy to execute a covenant encumbering the Hoy Unit, and relinquish 

a portion of his property rights, to retain such an approved use. 

Signing a document recognizing the regulations of an HVAC System 

and Mr. Hoy's responsibilities for maintenance, damages, and the 

like is a reasonable condition, which was included in the Board's 

approval of the Hoy HVAC System installation; requiring that Mr. Hoy 

35 CP 360, Appendix B; CP 366-367, Appendix D 
36 CP 150, Appendix N 
37 CP 360, Appendix B; CP 368-369, Appendix E; CP 370-372, Appendix F; CP 

376-378, Appendix H; CP 379-390, Appendix I 
38 CP 150, Appendix N 

18 



relinquish some of his property rights is not. This dispute regarding 

what was agreed to is yet another genuine issue of material fact in 

this matter. 

3. The Business Judgment Rule Does Not Protect the 
Association's Board of Directors' Action. 

The Association has claimed that the Board of Directors' 

threat to remove Mr. Hoy's HVAC System is protected by the 

Business Judgment Rule. The Business Judgment Rule says: 

"[T]he law will not hold directors liable for honest errors, for mistakes 

of judgment, when they act without corrupt motive and in good 

faith."39 "Like their corporate counterparts, condominium directors 

have a fiduciary responsibility to exercise ordinary care in performing 

their duties and are required to act reasonably and in good faith."40 

In commenting on Schwarzmann, the Court in Riss v. Anget41 stated: 

Reasonable care is required .... [G]ood 
faith is insufficient because a director 
must also act with such care as a 
reasonably prudent person in a like 

39 Schwarzmann v. Ass'n of Apartment Owners of Bridgehaven, 33 Wash. App. 

397, 402, 655 P.2d 1177 (1982) quoting W. Fletcher§ 1039 at pages 621-25. 

40 Schwarzmann at 403. 
41 131 Wash. 2d 612, 934 P.2d 669 (1997) 

19 



position would use under similar 

circumstances.42 

As has been shown, above in Section VI.B.2., the Board of Directors 

had the power to approve the installation of Mr. Hoy's HVAC System 

and to require the execution of an MOU as part of that approval 

process, but the Board has no power under the governing documents 

or RCW 64.34 to retroactively require Mr. Hoy to execute a covenant 

encumbering the Hoy Unit after approval had already been given and 

the HVAC System installed. 

The Association's Board of Directors has failed to act 

reasonably and in good faith. The Board's threat to remove Mr. 

Hoy's HVAC System is not protected by the Business Judgment 

Rule, as the threat that the Board of Directors made to remove the 

HVAC System does not have a reasonable basis to indicate that it 

was made in good faith. The Board approved the installation of the 

Hoy HVAC System with the condition that Mr. Hoy sign a MOU to be 

written by the Association's property manager.43 Months later, the 

Board asked an attorney for guidance regarding the form that the 

42 Id. at 631 - 633 
43 CP 360, Appendix B; CP 366-367, Appendix D 
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document it had asked Mr. Hoy to execute should take. At that time, 

the Association's counsel expressed his opinion to the Board of 

Directors that a covenant would better protect the Association.44 

The Board of Directors thereafter decided to require the 

execution of a covenant by unit owners desiring to install an HVAC 

System.45 This Board decision was not a condition of the Board's 

approval of the installation of Mr. Hoy's HVAC System any more than 
I 

it was a condition of the Board's 2014 approval of other modifications 

to the Hoy unit.46 The Association is attempting to force Mr. Hoy to 

execute a covenant against his property as if it was a condition of the 

prior approval of the installation of his HVAC System, when the 

record shows otherwise. 47 There is no reasonable basis for this 

decision and the Board of Directors' decision does not indicate that 

it was made in good faith. As such, the Association's Board of 

Directors is not protected by the Business Judgment Rule. 

44 CP 360, Appendix B; CP 370-372, Appendix F; CP 373-375, Appendix G; CP 

376-378, Appendix H 
45 CP 360, Appendix B; CP 370-372, Appendix F; CP 373-375, Appendix G; CP 

376-378, Appendix H 
46 CP 360, Appendix B, CP 365, Appendix D 
47 CP 360, Appendix B; CP 366-367, Appendix D; CP 368-369, Appendix E; CP 

370-372, Appendix F; CP 373-375, Appendix G; CP 376-378, Appendix H 
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4. The Association's Board of Directors Did Not Make 
Its Discretionary Decision in a Reasonable Manner. 

Subsequent to its approval of the installation of the Hoy HVAC 

System, the Association's Board of Directors did not make its 

discretionary decision to require that Mr. Hoy execute a covenant 

against the Hoy Unit or be required to remove the approved 

installation in a reasonable manner. The recent Connecticut case 

of Grovenburg v. Rustle Meadow Assocs., LLC 48 analyzes the 

standards by which courts across the country have evaluated such 

decisions by associations' boards of directors. As the Washington 

courts have only weighed in to a small extent on this issue, the 

Grovenburg court's analysis is very instructive: 

In reviewing the determinations of an 
association in a common interest 
community, . . . most jurisdictions . . . 
draw ... a crucial distinction between the 
authority to exercise the rights and 
responsibilities delineated in a 
declaration . . . and the propriety of an 
association's exercise thereof.49 

"Generally, courts will uphold decisions 
made by the governing board of an 

48 17 4 Conn. App. 18, 65 A.3d 193 (2017) 
49 Id. at 45; See also Riss v. Angel, 131 Wash. 2d 612, 627-628, 934 P.2d 669 

(1997), and Day v. Santorsola, 118 Wash. App. 746, 757- 767; 76 P.3d 1190 

(2003) 
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owners association so long as they 
represent good faith efforts to further the 
purposes of the common interest 
development, are consistent with the 
development's governing documents, 
and comply with public policy."50 

An association's exercise of its "broad 
latitude in making . . . decisions with 
respect to every type of improvement on 
the property" . . . (citations omitted); 
nevertheless remains subject to a 
general standard of reasonableness. 
See, e.g., Rhue v. Cheyenne Homes, 

Inc., ... 168 Colo. at 9, 449 P.2d 361 ("a 
refusal to approve plans must be 
reasonable and made in good faith and 
must not be arbitrary or capricious"); 
Kirkley v. Seipelt, 212 Md. 127, 133, 128 
A.2d 430 (App. 1957) ("any refusal to 
approve the external design or location ... 
would have to be .. . a reasonable 
determination made in good faith, and 
not high-handed, whimsical or captious in 
manner")51 

[P]roperty owners may be subject to 
arbitrary or discriminatory treatment 
because there are no standards against 
which the appropriateness of the power's 
exercise can be measured." 2 
Restatement (Third), Property, 
Servitudes § 6.9, comment (d), p. 173 
(2000). To alleviate those risks, the 
Restatement imposes a reasonableness 

50 Grovenburg at 47, quoting Nahrstedt v. Lakeside Village Condominium Assn., 

8 Cal.4th 361, 374, 33 Cal.Rptr.2d 63, 878 P.2d 1275 

51 Grovenburg at 48-49 
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52 Id. at 49-50 
53 Id. at 56 

standard on the exercise of discretionary 
... powers. Section 6.13 (1) provides in 
relevant part that an association has the 
duty "to act reasonably in the exercise of 
its discretionary powers including 
rulemaking, enforcement, and design
control powers .... "24 Id.,§ 6.13 (1) (c), p. 
233.52 

A criticism of some decisions that apply a 
reasonableness standard in this context 
is that they do so "without defining what 
reasonable means." W. Hyatt, "Common 
Interest Communities: Evolution and 
Reinvention," 31 J. Marshall L. Rev. 303, 
354 (1998)53 

Given the near universal recognition that 
a degree of deference to discretionary 
association determinations is 
appropriate, courts in recent years have 
noted the need for "a more objective 
'reasonableness' standard by which to 
judge the discretionary actions of 
community associations."54 

A standard that is objective in nature and 
deferential to the exercise of association 
discretion nonetheless affords 
meaningful review. See Lamden v. La 
Jolla Shores C/ubdominium 
Homeowners Assn., 21 Cal.4th 249,269, 
980 P.2d 940, 87 Cal.Rptr.2d 237 (1999) 
(rejecting claim that "a rule of judicial 

54 Id. quoting Tierra Ranchos Homeowners Assn. v. Kitchukov, 216 Ariz. 195, 

200, 165 P.3d 173 
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deference will insulate community 
association boards' decisions from 
judicial review" and stating that the 
"judicial oversight" provided under 
deferential standard "affords significant 
protection against overreaching by such 
boards").55 

Mindful of the deference accorded to 
associations vested with discretionary 
authority, many courts have held that a 
reasonableness analysis properly begins 
with consideration of the rationale and 
stated bases for the association's 
determination. See Laguna Royale 
Owners Assn. v. Darger, 119 Cal.App.3d 
670, 684, 174 Cal.Rptr. 136 (1981) ("[t]o 
determine whether or not [an] 
[a]ssociation's disapproval of [the 
proposed activity] was reasonable it is 
necessary to isolate the reason or 
reasons approval was withheld"); . . . 
Cypress Gardens, Ltd. v. Platt, supra, 
124 N.M. at 478, 952 P.2d 467 ("[i]n 
determining what is reasonable in such 
cases, the trial court should consider the 
facts and circumstances surrounding" 
the exercise of discretionary authority). In 
considering the rationale underlying the 
association's exercise of discretionary 
authority, a reviewing court should make 
"findings as to [the association's] intent 
and objectives [and] what substantial and 
reasonable interests would be protected 
by enforcing the restriction," as well as 
"findings as to the relation of the 

55 Grovenburg at 57 
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56 Id. at 57-58 

[proposed activity] to its surroundings 
and other buildings and structures in the 
subdivision." Dodge v. Carauna, supra, 
127 Wis.2d at 67, 377 N.W.2d 208. Such 
findings are "crucial to a determination of 
the reasonableness" of an association's 
discretionary determination. Id. 

Courts also give considerable weight to 
the purposes underlying a common 
interest community. As one stated, "[w]e 
hold that in exercising its [discretionary] 
power ... [the] [a]ssociation must act 
reasonably, exercising its power in a fair 
and nondiscriminatory manner and 
withholding approval only for a reason or 
reasons rationally related to the 
protection, preservation and proper 
operation of the property and the 
purposes of [the] [a]ssociation as set 
forth in its governing instruments." 
Laguna Roya/e Owners Assn. v. Darger, 
supra, 119 Cal.App.3d at 680, 174 
Cal. Rptr. 13656 

At the same time, an association cannot 
exercise its discretionary authority in an 
arbitrary or capricious manner. Weldy v. 
Northbrook Condominium Assn., Inc., 
supra, 279 Conn. at 734, 904 A.2d 188; 
see also Worthing/en Condominium Unit 
Owners' Assn. v. Brown, 57 Ohio App.3d 
73, 76, 566 N.E.2d 1275 (1989) 
(determination of "whether the decision 
or rule was arbitrary or capricious" entails 
consideration of whether "there be some 
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rational relationship of the decision or 
rule to the safety and enjoyment of the 
[common interest community]" 
[emphasis omitted]). That authority must 
be exercised in good faith and not in a 
discriminatory manner.57 

The selective enforcement of a 
restriction against a unit owner likewise 
has been deemed arbitrary and 
unreasonable in certain circumstances. 
See White Egret Condominium, Inc. v. 
Franklin, 379 So.2d 346, 352 (Fla. 1979) 
(holding that use restriction in declaration 
"was reasonably related to a lawful 
objective" but association nonetheless 
"is estopped from selectively 
enforcing [that] restriction").58 

Emphasis Added. The 400 Condominium Association's Board of 

Directors has argued that its decision to force Mr. Hoy to execute a 

covenant against his unit one and a half (1 ½) years after the Board 

had approved the installation of Mr. Hoy's HVAC System was 

premised on its claims that without the encumbrance of such a 

covenant on the Hoy Unit, it could not protect the Association from 

the costs related to a leak from the Hoy HVAC System.59 

57 Id. at 60 
58 Id. at 61 
59 CP 158, Appendix N 
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However, there are three or four units in The 400 

Condominium that have HVAC systems with portions of those 

systems existing on the roof of the condominium in Common 

Element space. None of the owners of those units have been 

threatened with removal of their HVAC systems if they did not 

execute a covenant similar to the one that Mr. Hoy has been 

demanded to execute. 60 Given the locations of those HVAC 

systems on the roof of the condominium, they present an even 

greater a risk of damage from a leak from those units than does a 

leak from the Hoy HVAC System, which sits outside the building on 

a concrete patio. The Association's selective enforcement of a 

covenant requirement against the Hoy Unit, but not these similarly 

situated other units, is arbitrary, unreasonable, and made in bad 

faith. 

5. The Determination of Whether an Association 
Reasonably Exercised Its Discretion is a Question 
of Fact. 

A . . . noteworthy aspect of the 
reasonableness standard pertains to its 
inherent nature. As many courts have 
recognized, the determination of 

60 CP 413-414, Appendix J 
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whether an association reasonably 
exercised its discretion is a question 
of fact. . . . See, e.g., Deming v. 
Nationwide Mutual Ins. Co., 279 Conn. 
745, 759 n.15, 905 A.2d 623 (2006). 

In Peterson v. Oxford, 189 Conn. 740, 
745-46, 459 A.2d 100 (1983), our 
Supreme Court described the application 
of a reasonableness standard as "a 
weighing analysis" that entails 
consideration of "all the relevant 
circumstances" and factors. . . . The 
present case likewise calls for such a 
weighing analysis by the trier of fact. 61 

Emphasis Added. Because the determination of whether the 

Association reasonably exercised its discretion regarding the 

requirement of the execution of a covenant by Mr. Hoy is a question 

of fact, the Superior Court's Order Granting Summary Judgment 

should be overruled and remanded for a decision by a trier of fact at 

a trial of the matter. 

C. Terry Hoy's Promissory Estoppal Claim is Valid and 

Should Not Be Dismissed. 

To obtain recovery in promissory 
estoppel, plaintiff must establish 

61 Grovenburg at 64-65. 
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"(1) [a] promise which (2) the promiser 
should reasonably expect to cause the 
promisee to change his position and (3) 
which does cause the promisee to 
change his position (4) justifiably relying 
upon the promise, in such a manner that 
(5) injustice can be avoided only by 
enforcement of the promise."62 

Promissory estoppel requires the 
existence of a promise. Kfinke, 94 
Wash.2d at 259, 616 P.2d 644; 
Restatement (Second) of Contracts § 90. 
A promise is "a manifestation of intention 
to act or refrain from acting in a specified 
way, so made as to justify a promisee in 
understanding that a commitment has 
been made." Restatement (Second) of 
Contracts § 2(1 ); see § 90 cmt. a 
(referring to promise definition in § 2).63 

The Association promised Mr. Hoy that he could install his HVAC 

System so long as he executed a MOU when it was prepared. 64 

The Association should reasonably have expected to cause Mr. Hoy 

to change his position by purchasing his HVAC System and having 

it installed. Mr. Hoy did, in fact change his position by purchasing 

62 Havens v. C & D Plastics, Inc., 124 Wash. 2d 158, 171-172, 876 P.2d 435 

(1994) citing Klinke v. Famous Recipe Fried Chicken, Inc., 94 Wash.2d 255, 259 

n. 2, 616 P.2d 644 (1980) (quoting Corbit v. J.I. Case Co., 70 Wash.2d 522, 539, 

424 P.2d 290 (1967)) 
63 Havens at 172 
64 CP 360, Appendix B; 366-367, Appendix D 
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and installing his HVAC System at a substantial cost. 65 Mr. Hoy 

justifiably relied upon the Association's promise, in such a manner 

that injustice can be avoided only by enforcement of the promise, 

allowing Mr. Hoy to continue the use of his installed HVAC System 

upon the execution of an MOU, as agreed. 

D. If Mr. Hoy Prevails on Appeal, He is Entitled to an Award 
of Expenses and Attorneys' Fees. 

RCW 64.34.455 states: 

If a declarant or any other person subject 
to this chapter fails to comply with any 
provision hereof or any provision of the 
declaration or bylaws, any person or 
class of persons adversely affected by 
the failure to comply has a claim for 
appropriate relief. The court, in an 
appropriate case, may award 
reasonable attorney's fees to the 
prevailing party. 

Emphasis Added. "Where a statute authorizes fees to the 

prevailing party, they are available on appeal as well as in the trial 

court." 66 Based on RCW 64.34.455 and the quoted law from Eagle 

Point Condo. Owners Ass'n v. Coy, if Mr. Hoy prevails in this appeal, 

65 CP 18-20, Appendix Q; CP 21-22, Appendix R 

66 Eagle Point Condo. Owners Ass'n v. Coy, 102 Wash. App. 697, 716, 9 P.3d 

898, 909 (2000) 
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this Court should award him his attorneys' fees and expenses 

pursuant to RCW 64.34.455 for this appeal. 

VII. CONCLUSION 

There still exist in this action a number of genuine issues of 

fact material to both Mr. Hoy's breach of duty of ordinary and 

reasonable care claim and his promissory estoppel claim. 

Additionally, attempting to force an association member to execute a 

covenant recordable against that member's unit as a condition for 

that member to be able to continue his use of a Board of Directors

approved modification to the member's unit is not ordinary and 

reasonable care. Further, the Board's threat to remove Mr. Hoy's 

HVAC System is not protected by the Business Judgment Rule, as 

the threat that the Board of Directors made to remove the HVAC 

System does not have a reasonable basis to indicate that it was 

made in good faith. As such, the Association's Board of Directors 

is not protected by the Business Judgment Rule. 

Subsequent to its approval of the installation of the Hoy HVAC 

System, the Board of Directors did not make its discretionary 

decision to require that Mr. Hoy execute a covenant against the Hoy 
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Unit or be required to remove the approved installation in a 

reasonable manner. Enforcement of a covenant requirement 

against the Hoy Unit, but not against similarly situated other units, is 

arbitrary, unreasonable, and made in bad faith. If Mr. Hoy prevails 

in this appeal, this Court should award him his attorneys' fees and 

expenses for the appeal. The trial court Order on Summary 

Judgment should be overruled, appellant Terry Hoy should be 

awarded his attorneys' fees and costs for this appeal, and the matter 

should be remanded to the Superior Court for further action 

consistent with the rulings of this Court. 

Dated: May 21, 2018 

Respectfully Submitted, 

BRANDT LAW GROU~... ~ /y~./~ 
Michael D. Brandt, WSBA #20901 
Attorney for Appellant 
Terry Hoy 
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Summary Judgment 
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Granting Defendant's Motion for 
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K. Complaint CP 3-7 

L. Plaintiff Terry Hoy's Motion for CP 8-14 

Preliminary Injunction 
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M. Order Granting Preliminary Injunction CP 139-142 

N. The 400 Condominium Association's CP 147-167 
Motion for Summary Judgment 

0. Three draft versions of the MOU CP 391-393 

P. Condominium Declaration for The 400, CP 171-230 
A Condominium 

Q. Declaration of Terry Hoy in Support of CP 18-20 
Motion for Preliminary Injunction 

R. Terry Hoy's HVAC installation request CP 21-22 
submitted to the Board of Directors, 
dated July 14, 2014 
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ALl60N H:. SONNTAG 

SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR KITSAP COUNTY 

TERRY HOY, an individual, 

Plaintiff, 
V, 

THE400CONDOMINIUM 
ASSOCIATION, a Washington nonprofit 
corporation, 

Defendant. 

No. 17-2-00867-4 

DECISION ON DEFENDANT'S 
MOTION FOR SUMMARY 
nJDGMENT 

THIS.MATTER comes before the Court on the Defendant's Motion for Summary 

Judgment. The Court reviewed the following documents in consideration ofthe·case: 

1. The 400 Condominium Association's Motion for Summary Judgment; 

2. Declaration of Tim Sheppard in Support of Defendant's Motion for Summary 

Judgment (and attached exhibits); 

3. Plaintiff's Response to Defendant's Motion for Summary Judgment; 

4. Declaration of Terry Hoy in Support of Response to Defendant's Motion for 

Summary Judgment (and attached exhibits); 

5. Declaration of Terry Hoy in Support of Motion for Preliminary Injunction (and 

attached exhibits); 

6. Declaration of Richard Symms; 

7. Declaration of Tim Sheppard (and attached exhibits); 
DECISION ON DEFENDANT'S MOTION 1 JUDGE JEFFREY P. BASSETT 
FOR SUMMARY JUDGMENT Kitsap County '11-2-oua67-4 

614 Division s CTO 41 
P rt O h · d, , Court~ Decision 

(;
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) ;; 
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19 
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24 

25 

26 

27 

28 

29 

30 

8. Declaration of Dale Lindamood (and attached exhibit); 

9. Declaration of Rob Woutat; 

10. Decla!ation of Bob Johnson; 

11. Declaration of Roberta Cooper; 

12. Declaration of John D. Burleigh (and attached exhibits); and 

13. The 400 Condominium Association's Reply on its Motion for Swnmary 

Judgment. 

The Court further having considered the above listed material and argument of 

counsel, the record and files herein; and having been fully advised in the premises, 

THEREFORE IT rs HEREBY ORDERED: 

Defendant's motion for summary judgment is GRANTED. 

<:..¥

Dated this?-§" 
Day of January, 2018. ~----

'>{~~ 

DECISION ON DEFENDANT'S MOTION 
FOR SUMMARY ruDGMENT 

Jeffre~ Pl, Bassett 
Superibr\irl~ourt Judge 

. ) \j 
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CERTIFICATE OF SERVICE 

I, Kyle Gallagher, certify under penalty of perjury under the laws of the State of 

Washington that I am now and at all times herein mentioned, a resident of the State of 

Washington, over the age of eighteen years, not a party to or interested in the above entitled 

action, and competent to be a witness herein. 

Today I caused a copy of the foregoing document to be served in the manner noted 

on the following: 
Katie J. Comstock 
Seth E. Chastain 
Levy Von Beck Comstock PS 
1200 5th Ave Ste 1850 
Seattle WA 98101-0043 
Michael D. Brandt 
Brandt Law Group 
1200 5th Ave Ste 1950 
Seattle WA 98101-1183 

Via U.S. Mail 

Via U.S. Mail 

DATED January JJ_, 2018, at Port Orchard, Washington. 

DECISION ON DEFENDANT'S MOTION 
FOR SUMMARY JUDGMENT 
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JUDGE JEFFREY P. BASSETT 
Kitsap County Superior Court 
614 Division Street, MS-24 
Port Orchard, WA 98366 
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Hearing Time: 1 :30' p.m. 
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JAN - 2 2018 
KITSAP COUNTY CLERK 

ALISON H. SONNTAG 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF KITSAP 

TERRY HOY, an individual, 

Plaintiff, 

vs. 

THE 400 CONDOMINIUM 
ASSOCIATION, a Washington 
nonprofit corporation, 

Defendant. 

I, Terry Hoy, declare as follows: 

NO: 17-2-00867-4 

DEC LARA TION OF TERRY HOY IN 
SUPPORT OF RESPONSE TO 
DEFENDANT'S MOTION FOR 
SUMMARY JUDGMENT 

1. I am the Plaintiff in this action, know the contents of this Declaration to be 

18 true based on my personal knowledge, and make this Declaration for the purpose of 

19 obtaining an order denying defendant The 400 Condominium Association's (the 

20 "Association") motion for summary judgment. 

21 

22 

23 

24 

25 

2. I am the owner of the property commonly known as 400 Washington Ave., 

Unit 107, Bremerton, WA 98337 (the "Hoy Unit") located within The 400 condominium 

complex. 

3. In or about July 2014, in accordance with the Declaration, I submitted a 

26 request to the Association's Board of Directors seeking approval for the installation of a 

DECLARATION OF TERRY HOY IN SUPPORT OF RESPONSE 
TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT· 1 
C.\Users\hoyte\Documents\Self\House Condo - Brem\Legal - My\2017-12-17 
Summary Judge MotIon\declarallon of terry hoy.response to motion for sj.docx 

Page 359 

BRANDT LAW GROUP 
1200 FIFTH AVE, SUITE 1950 

SEATTLE, WASHINGTON 98101 
Tel: (206) 441-F-~17_2

_00867 ,:4- - '·-
DCLR 38 
Declaration Affidavit 
2345773 
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1 
heat pump ("HVAC System") in the Hoy Unit that would require access and alteration to 

2 the Common Element wall adjacent to the Hoy Unit, with an outside HVAC unit installed 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

on the Limited Common Element patio designated for the exclusive use of the Hoy Unit. 

A true and correct copy of the July 14, 2014 HVAC installation request (without the noted 

enclosures) is attached to this declaration as Exhibit 1. 

4. A true and correct copy of the July 18, 2014 Board meeting minutes is 

attached to this declaration as Exhibit 2. 

5. On June 17, 2015, at an Association Board of Directors Meeting, I was 

provided with authorization by the Association's Board of Directors to install the HVAC 

Unit, with the understanding that the Board would draft a Memorandum of Understanding 

("MOU") that Would be signed at a later date. A true and correct copy of the June 17, 

2015 Board meeting minutes Is attached to this declaration as Exhibit 3. 

6. The HVAC Unit was installed by my contractors shortly thereafter. 

7. A true and correct copy of the July 15, 2015 Board meeting minutes is 

attached to this declaration as Exhibit 4. 

8. A true and correct copy of the September 16, 2015 Board meeting minutes 

19 is attached to this declaration as Exhibit 5. 

20 

21 

22 

23 

24 

25 

9. A true and correct copy of the September 21, 2016 Board meeting minutes 

is attached to this declaration as Exhibit 6. 

1 O. A true and correct copy of the October 19, 2016 Board meeting minutes is 

attached to this declaration as Exhibit 7. 

11. I received a December 14, 2016 · letter from Tim Sheppard, the property 

26 manager for the Association, with an attached proposed covenant. Pursuant to the letter, 

DECLARATION OF TERRY HOY IN SUPPORT OF RESPONSE 
TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT· 2 
C:\Users\hoyte\Documenls\Self\House Condo - Brem\Legal - My\2017-12-17 
Summary Judge Motlon\declaratIon of terry hoy.response to motion for sj.docx 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

I was expected to sign the covenant, which was ther:i to be recorded against the Hoy Unit. 

A true and correct copy of the December 14, 2016 letter is attached to this declaration as 

Exhibit 8. 

12. I did not sign the Covenant and the Association's Board of Directors 

threatened to remove my approved HVAC System unless I signed the Covenant, which 

was to be recorded against the Hoy Unit. , 
13. True and correct copies of three (3) draft versions of the MOU are attached 

to this declaration as Exhibit 9. 

I swear under penalty of perjury under the laws of the State of Washington that the 

foregoing is true and correct. 

Dated: December 28, 2017 in Bremerton, Washington. 

Terry Hoy 

DECLARATION OF TERRY HOY IN SUPPORT OF RESPONSE 
TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT • 3 
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145 Bloomington Ave, Apt 212 
Bremerton, WA 98312-4004 
July 14, 2014 

HOA Board/Property Manager 
400 W~shington Ave, Unit 100 
Bremerton, WA 98337 

Dear HOA Boardl/Property Manager, 

J will be the new owner of Condominium 107. I woutd like to make a few 
modfficatlons to Condominium 107. 

It has no Air Conditioning. With temperatures in the high 80's and 90's, I request the 
HOA permission and authorization for me to install a Daikin Ductless Heat Pump (or 
equivalent) in Condominium 107. Most ofthe work will be inside 
the Condominium. The scope of the project is: 

1. It will use the 240 volt living room heater power (heater will be 
removed). The wire will run in a conduit along the Ceiling molding of the 
interior wall. 

2. The exterior heat pump unit (Daikin 3MXS24) will be mounted on the 
outside Patio next to the living room window that opens. This is farthest from 
any bedroom of my neighbors. Maximum decibel is 52 which is the noise level 
of an average home (see attachment Daikin Quiet Rating). In quiet mode it is 
about 49 decibel {normal library noise level). Neighboring Condominiums 
should not be able to hear its operation with their windows closed (nonnal on 
hot days for units with air conditioning). With their windows open. the sound 
they will hear (right next to the open window) Is that of a quite fan (maybe 40 
decibefs). HVAC technology has gone a long ways in super quiet operation . 

. A larger unit was installed on the floor at my place of work. With the windows 
open I had to listen right next to the window nearest the outdoor unit before I 
could hear it working. 

3. Tubs from the heat pump will run along the bottom of the patio and a hole 
will be cut to allow it to enter the interior of the Condominium (see diagram and 
installatton attachments). 

4. Interior units (Daikin FTXS9LVJ} will be installed in the bedrooms and IMng 
room along the exterior facing wall. The maximum decibel is 35 which is 
considered very quiet (whisper level talking). 
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5. AU modifications should not adversely affect the noise deadening properties 
of exterior waUs, interior walls, or ceilings. The improvement should enhance 
the value of the condominium which in turns enhance the value of the 
surrounding condominiums and enhance the value of the 400 Condominiums 
as a whole. 

6. As I understand. it this will be the first add-on HAVAC for the 400 
Condominiums. This will be this would be a great pilot to show case how'to 
do this kind of project for other Condominiums in the 400 Condominiums. The 
installation is expected to take one day. 

I would also like to remove some of the handicap alterations made by Mr. Anderson. 
All modifications should not adversely affect the noise deadening properties of 
exterior walls1 interior walls, or ceilings. This will involve: 

1. Moving electric switches higher to standard level of reach. 

2. Install interior doors. 

3. Remove handicap hand hold in bath rooms. 
a. Guest Bathroom - Replace tub surround 
b. Master Bathroom: 

1) Replace Shower Basin 
2) Repface Shower surround 
3) install Sliding Shower Doors 

4, Restore 2nd Bedroom Closet 

5. Remove ceiling chair track. Repair ceiling. 

6. Repaint the condominium. 

Sincerely, 

J~~ 
Terry Hoy 

6 Enclosures 
1 - Quiet Rating 
2 -- Unit 107 HVAC Placement Diagram 
3 - 3MXS24JVJU Installation Manual 
4 - 3MXS24JVJU - NON-DUCTED- SOS · 
5-Proposal 
6 - Dankin Submital 
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The 400 Board of Directors 

Meeting Minutes July 18, 2014 

Board Members Attending: Richard Symms, Bob Johnson, and Rob Woutat 
Also Attending: Tim Shepard, Gary Yoder, Karen Yoder, Lucas Yoder, and owner Roberta 
Cooper 

The minutes of the June 18 meeting were approved. 

Treasury Report As of June 30, 
• We have an Operating Account Sub-total of$51,293. 
• The Maintenance Reserve Account Sub-total is $200,419 for a total of $251,703 
• Expenses: For the month, the Association has a positive variance of $7,627 
• For the year to date, the association shows a positive variance of $25,796. 

• Maintenance Reserve Account for the month_shows a positive variance of $177 .87. 
• Total Maintenance Reserve Account Expense for the year: Transferred $25,887.67 on a 

budget of $24,850.02 for a positive variance of$ 1,037.24. 
• Total Maintenance Reserve Expense for the year is $499 .50. (To City of Bremerton: 

permit for roof top anchors.) 
• June 30, 2014 Delinquencies: No current owners are seriously delinquent. 
• Owner/Tenant Ratio as ofJuly 23. 2014: Owners 47.14%, tenants 52.86% 

Facilities Manager Report 
• Carpet in Pl lobby will be re-cleaned, as will the 4th floor carpet when the installation of 

roof anchors is completed. 
• Some of the cost for the P 1 lobby and damage to the elevator will be charged to the 

move-out of unit 304. 
• Owner Roberta Cooper commented on the noise caused during the move-out of 304 

until 11:30 PM despite the rule about quiet after 8:00 PM. In the future, such problems 
should be reported to 911. 

Old Business 
• The new garage door on Pl will be installed on August 7 between 8:00 AM and 5:00 

PM. Residents who use P 1 will be given instructions for the day. 
• Yellow brass: We have enough units to take samples, but before proceeding, the board 

requested a legal opinion on the question ofopting out of the settlement. 
• The question of a fence sealing off the overhang on the east side of the building was 

tabled. 
• The installation of 16 roof anchors has begun and should be concluded by August 1, after 

which the windows will be cleaned. 
• Insurance: The board examined competing proposals from our current carrier 

Philadelphia and another from The Partners Group and voted to accept the one from The 
Partners Group, which offered comparable coverage for approximately $12,000 less. The 
Property Manager will inquire about the cost of increasing coverage on the sewer and 
drain backup. 

• Motor Cycle Parking: Bob Johnson will drnft of rule clarifying that a resident's 
motorcycle parking space can be cancelled on the Board's discretion after a 30-day 
notice. 

• Displaying the Flag: Property Manager Tim Shepard will draft a rnle for the Board's 
approval. 
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New Business 

• The Property Manager will seek a legal opinion on the question of whether the Board can 
act on its own in responding to the settlement of the Viega yellow brass lawsuit or 
whether the members of the HOA must be included. 

• The dumpster problem: The Property Manager will check with the City to see about 
anchoring the dumpster so it can't be released down the hill. 

• Fires on balconies: The Board saw no need to change the rnle about acceptable activities 
on balconies, a rnie that by implicating disallows open fires, both wood and gas, and meat 
smokers. 

• Request for modifications to unit 107: The Board delayed a response to the prospective 
owner's request to install air conditioning until Donna Park reports on her 
research. Regarding the questions about interior modifications, the Property Manager 
will clarify for the prospective owner what is permissible and what isn't. 

The Board tabled discussion on a proposal for reviewing grievances by owners and another about 
notices to owners about rnle changes. 

The meeting adjourned at 8:15 PM. 

The next meeting will be 6:00 PM, August 20, 2014. 

Rob Woutat, Secretary · 
The 400 Board of Directors 
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The 400 Board of Directors 

Meeting Minutes June 17, 2015 

Board Members in Attendance: Bob Johnson, President, Teny Hoy, Co-Director Robert Rabe, Secretary, 
Roberta Cooper, Treasurer, Karen Osborn, Vice-President~ 
Also Attending: Karen Yoder, Gaiy Yoder, Lucas Yoder, Facilities Managers; Tim Sheppard, Property 
Manager, Tenants: Ti.tn McCarthy, Sue Gordon. Not in attend8llce: Dale Lindamood, Co-Director 

The meeting was called to order at 6:04 p.m. 

Treasurers Report 
• (Attached); read and approved. 

J>roperty Manager's Report 
• Workman's pass key has been made, allowing access to common area for contractors. 

Facilities Manager's Report 
• Flyers posted asking residents to refrain from slamming doors. 
• Construction work on Washington Ave has affected the building. We have a liaison between the 

construction company and the city to assist with any problems arising as a result of the construction. 
• Welcome packets. 15 owners, one renter and one management company have not turned in packets, Tim 

Sheppai·d will send letters and fines to these individuals. · 
• The security camera computer has been purchased and is running. Facilities Managers are working with 

the security company to get the security updates into the computer. 
• The installation of the lighting on the north end stairs is complete. 
• The gym treadmill rollers replacement has been completed and the treadmill no longer squeaks. 
• Extemal doors will be professionally adjusted since some are not closing correctly, 
• The HOA needs a policy in place for the Facilities Managers for call-outs by tenants and owners when 

if:ls not HOA business. The board decided that unless it's a life or safety issue, the tenant/owner must 
deal with the issue. A fee will be assessed for other calls in the amount of $50 per call. For example, an 
owner/tenant not having thek key. Fee will be paid to the Facilities Managers. 

• Facilities Managers submitted recycling guidelines to be posted at the recycle bins. Approved. 
• Carpeting in Pl and P2 lobbies has been scheduled for July, 2015. Bob Johnson asked that the 

replacement of the carpets for the entire first floor be completed, as well as the painting of the base 
boards, and refurbishing of the doors. Tim Sheppard wHl contact the vendors who have previously given 
us bids so that this can be completed, 

Old Business 
• Tim Sheppard reported that, based on the recent testing, (se~ attached report) the yellow brass fixtures in 

The 400 have high zinc content. The higher the zinc content, the faster the potential exists that the brass 
fitting will degrnde. In a separate test of the fixtures last year, the fittings showed some signs of physical 
degradation, but no indication of failure or potential failure. Tim will pursue having our water tested for 
hardness, 

• Head Pump/AC Installation Owner Feedback/Final Vote 
o Bob Johnson summarized the history of the issue, (See previous months' HOA meeting minutes.) 

Tim will draft a Memo of Understanding (MOU) tor any tenant who wishes to install a unit. A 
motion was made to have Ten-y Hoy sign the MOU before his scheduled installation on June 26, 
if available was approved. If not yet available, Terry has agreed to sign the MOU when 
available. A Motion was made to approve Mr. Hoy's request for installation of the I-IV AC system 
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even if the MOU has not been completed. Bob Johnson offered an amendment to the Motion, 
authorizing approval of the request contingent upon the completion of the MOU, The 
amendment failed for lack of a second. The vote to approve the installation was 3 for and 1 
against, 

• Extension of security fence on south end of building to be installed in mid"Ju1y. 
• Installation of charging stations in garage tabled, 
o Water heater 1'eplacement. · 

o Heaters are at the end of their warranty, Per Facilities Managers a free audit can be conducted of 
the water heaters by Ecova, contracted by PSE. A rebate can be had if we do the audit. 50% of 
the owners have to agree to the replacement in order to get the rebate. Motion to proceed with 
the audit passed, 

" Motorcycle Parking 
o Tim Sheppard was asked to consult an attorney regarding this issue, Report is attached. Tim 

McCarthy's attomey disagrees with the attached rep01i, A motorcycle parking area can't 
reasonably interfere with a tenant's ability to egress to his paddng space(s), The matter is not 
closed in his mind, Can a common element area be used day after day as long as the owner of the 
vehicle resides here? 

o Bob Johnson asked whether we should restdpe the angle of the motorcycle area stripes on Pl 
since it is a common element area. 

o Motion to have Tim Sheppru:d check with some stdping contractors for options for three spaces 
that don't impede the circulation of traffic on Pl. 

• New Business. 
o Motion to retain Law Finn for Condo Business passed. Tim Sheppard will pursue this. 
o Smoking Violation Letter. A draft of the letter was submitted by Tim Sheppard. (attached) 

Motion to send letter passed. 
o Facebook Page for the 400, Karen Osborn will maintain the page, Posts to the page will be 

locked out. Motion to sta1i the page passed, 
o Dryer Vent Billing Issue - Venting system is working well. The contractor suggested we check 

the system again next year to assess annual dust/lint build-up. At that point, we can determine the 
future frequency of cleaning. There are 70 individual ducts (One for each unit) that must be 
cleaned and as previously motioned and passed, each owner will pay for the cleaning. 

o Landscaping Contractor Issues. The planting of begonias in the heat in the sun on Washington 
Ave. by the landscaper was a bad idea, They are dying and require shade and cool. The plants in 
the Narrows Lounge are also not being water regularly and are looking droopy. Tim will talk to 
the landscaper. Tirn will se11d the landscaper's contract to the board members for review for 
possible change oflandscaper. Lucas Yoder feels that the current landscaper is not doing a good 
job. 

Next meeting, July 15, at 6 p.m. 
Meeting adjourned at 8:55 p.m. 

Robert Rabe, Secretary 
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The 400 Board of Directors 
Meeting Minutes July 15, 2015 

Board Members in Attendance: Bob Johnson - President, Terry Hoy - Co-Director, Roberta Cooper " 
Treasurer, Karen Osborn - Vice"President, Dale Lindamood- Co•Director. 
Also Attending: Karen Yode1·1 Gary Yoder, Lucas Yoder, Facilities Managers; Tim Sheppard, Property 
Manager, Resident-Tom GoJinskl 

Tlte meeti11g was called to 01·der at 6:00 p.m. 

BOARD MEMBER REPLACEMENT 
• Robert Rabe resigned. Karen Osborn agreed to finish out his term as Secretary for the year. She will not 

run fo1· a Board position again at the end of this term, 
• Dale Lindamood nominated Terry Hoy to take over as Vice-Pres. Motion made, unanimously carried. 
• Tom Golinski was nominated to be Co-Director for the 1·est of the year. Motion made, unanimously 

carried. 
• Results of all: Terry Hoy, Vice-Pres., Karen Osborn, Secretary and Tom Golinski, Co-Director with 

Dale Lindamood. 

JUNE MINJJTES 
• June 17 minutes were approved, The minutes were posted to the website on 7/22/15 by Karen Osborn. 

TREASURER'S REPORT 
• The report was read and approved. (Attached) 

PROPERTY MANAGER'S REPORT 
• Tim Sheppard had nothing to report, 

FACILITIES MANAGER'S REPORT 
• Thel'e will be new recycle containers in the Pl Garage, They will include one each for: Batteries, Printer 

Ink Cartridges, light bulbs, and plastic bags. An informational notice will be mailed to all residents. 

• Another extension for the chain link fence on the South end of the building was installed on 7/15/15. 
• A resident ( owner) called Chico Towing to have a car towed that was in their spot. They could not come 

out to tow as there was a new law passed in 2013. The HOA must fill out a form giving authorization for 
owners or renters to have someone towed. When the tow driver comes to pick up the car, there is a fonn 
that the tow driver will provide, to be signed by the owner at the time of towing. If a car is towed in 
en·or, the resident is responsible for the fee. A motion was made to forward the form to Chico Towing 
by Tim Sheppard. Seconded and passed. 

OLD BUSINESS 
• HVAC Rule Adoption/MOU -Tim ~ We need to finalize the MOU as it was not done at the last board 

meeting. Each item was discussed and Tim Sheppard will make the changes and send it out, Karen made 
a motion to accept the changes, Robert seconded, unanimously carried, The HVAC Rule was adopted 
and the MOU requires finalization. 

• Ca,pet and Paint - The elevators and their lobbies were installed with carpet squares. There was some 
mismatching tliereby making large stripes noticeable. Karen will contact Floor Decorators to see what 
can be done to change to a more acceptable look. ' 

o The first floor carpet replacement bids were in. American Floors had the lowest bid. Floor 
Decorators did not include the removal oftbe baseboards. These bids were for tiles and not 
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broadloom cal'pet. We will go to Floor Decorators to get more samples for a broadloom carpet to 

use. Who would like to go to the store and pick out some samples to bring to the next board 

meeting? Karen Osborn and Dale Lindamood volunteered to meet Karen Yoder there, Date and 

time to be determined. 
• Amendment to two-week mbilmum rule - It would t'equire a 90% approval by all owners for a change. 

We can't tell people how to use their units. We need to change the declaration. Tom Golinski said we 

need to set rules recommending that owners not rent their units for less than two weeks. It would require 

a survey of the membership. Terry and Tim will create a short survey, 
0 Water Heater Audit- Puget Sound Energy has a company that provides an audit, We need more people 

to volunteer for an audit, Karen Osborn offered her two units, 311 and 413 to be audited, Tim Sheppard 

chose Silvel'dale Plumbing to do the audit and give us bids and make 1·ecommendations on options that 

might be available. 
• Motorcycle Parking Options-Tim McCarthy Attomey's Letter -We have decided to get rid of the 

motoroycle parking by Mr. McCruthy's parking spot on Pl, however it wm take some time. We will try 

to make room on P2 for them, Maybe get a hanging bicycle rack and tum it the other way so the rack is 

against the West wall and not the North wall. We have a sign up list for all, but owners will win over 

renters. Tim Sheppard is checking on a company also to restripe the garage parking spots. We will not 

allow any additional motorcycles to park until we get this ironed out. We did discuss moving some of 

the bicycles to underneath the stairwells, however we know from past yeal"s boards, we cannot put bikes 

underneath the stairwells due to Fire Department Stairwell Codes. 

• NEW BUSINESS -
o Building Insurance - We have a insurance rating company coming to the building to audit our 

building so the insurance company that we use will sufficiently cover anything listed in the 

policy. Tim will send us a copy of that report. The auditor will be coming on 7/27/15. 

o There was a courtyal'd fire. Lucas reported it. It was not on our property but did burn up a 

sprinkler head. There was an issue with calling the fire department but the city workers did not 

want that to happen as "it would cause a mess on the street out front and block traffic." 

o Landscaping - We pay $800 a month for services and they do not seem to be doing the job 

properly or in a timely manner, We will explore options for a replacement company. Tim 

Sheppard will send a new contract to the current company with including a new scope of work 

outlining what we expect. 
o Rule 12,5 and Declaration 7.2- It seems that these two items contradlot each other. Tim 

Sheppard will run it by our attorney. 
o Multiple move ins. - Lucas brought up that some of the property managers want four hours to 

have their tenants move in so that two could move in on the same day. The end result of the 

discussion is that the procedure will stay as is with one move per day. 
o Budget- We are in the black. 

• ROUNDTABLE 
o Roberta asked ifwe had Earthquake Insurance. She said when she bought her condo, she was 

told there was this type of insurance included on the building. Clarification, no, we don't have 

any, and never have had earthquake insurance. Should we bring it up at the annual meeting? Yes, 

o Karen Osborn reported that the floor in front of the stove in 413 is hot. Yes, the weather has been 

hot but there is no sun hitting that spot as she blocked the windows. 
o Clarification of Bob, Tom and Roberta's telephone numbers were given. 

Next meeting, September 16, at 6 p,m. 
Meeting adjourned at 9:45 p.m. 
Respectfully submitted by Karen Osborn, Secretary 
Rev.: 9/l7/15 ko 

Page 369 



APPENDIX 

F 



' ' 

. The 4~00· .-: :· 
The 400 Board of Directors 
Meeting Minutes September 16, 2015 
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Board Members in Attendance: Bob Johnson - President, Terry Hoy, Vice Pres., Roberta Cooper - Treasurer, 
Karen Osborn - Secretary, Dale Lindamood- Co-Director. 
Also Attending: Facilities Managers - Karen Yoder, Gary Yoder, Lucas Yoder, Facilities Managers; Property 
Manager, Tim Sheppard Guest: Owner #103 Leif Bentson, Owner #408 Tim McCarthy 

The meeting wa.r called to order at 6:00 p.m. 

REPORTS 

• SECRETARY: Requested approval of July 15 Meeting Minutes and August 5, 2015 Special Meeting 
Minutes, approved as amended. 

• TREASURER: Summary of the Treasurer's Report was read by Roberta Cooper. The bottom line is 
$263,756. We were ove1· monthly budget $19,000 due to paying our annual insurance premium, Tim 
Sheppard also reported that we will be changing all accounts over to Chase Bank due to less fees 
charged, All accounts except the CD's will be transferred to Chase Bank. Owner/Tenant Ratio is Owner 
occupied 45.71 % and Tenant occupancy is 54.29% 

• FACILITIES: We have saved on average $160 a month in lighting savings for the last three years. That 
will finish the upgt·ade savings, We saved approx, $160 a month for three years, Great job all who were 
instrumental in this change for the better. 

o We had four instances of people just parking in any parking spot in tlte garage, We do have a 
new tow company on contract, Leo's 24-hour Service, They were picked as they have a low 
clearance truck that can get into our garage, Also, there is no fonn required to be presented by 
the owner, and the towing company will bill the owner of the unit that the parking spot is 
assigned to. 

o There are 18 welcome packets forms have not been returned as of this meeting. Tim Sheppard 
will send a remindet· letter, 

o Tim Sheppard modified Rule 12.3 clarifying the requirement of updating leases. It was moved 
and seconded to approve. See Memorandum attached. 

o The security cameras software was installed to coordinate with the new computer. All running 
and all done. The total cost was $1470.00 to update the card reader software and to buy 100 new 
cards, The TV that was transferred from the Lounge is working just fine for ou1· wonderful 
Facilities Managers in their office. 

o Lucas brought up that one owne1· would like to trade motorcycle parking with Mr. McCarthy and 
Mt.·. Hoy and then the owner would use the motorcycle on P-1. Neither party was intet'ested in 
switching, 

o Robert Rabe still wants to buy the Projection TV in the theate1·, but we haven't replaced it yet. 
o There was an anonymous letter submitted about the state of the clean affairs. 

• OLD BUSINESS: 
o ··av AC MOU APPROVAL -

• We vote to approve with two changes: add hold harmless and some verbiage about the 
deck. We will have an attorney fine tune it. Motion made to have an attorney look it over 
and that motion was approved. 

o PAINT/CARPET REPLACEMENT-
• Karen Yoder, Dale Linda.mood and Karen Osborn went to Floor Decorators to look at 

samples to replace the carpet in the wltole building. They were supposed to mail us four 
different samples but only one came in the mail. So we have delayed the choice of the 
carpet. 
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• Nail Painting has painted in several condos in the area. They recommend painting all 
areas. That would include 100 doors painted in place or they might need to be open. Their 
bid is $50,000 and we are waiting on bid from Sound Painting. Also the 400 Board 
requested a decorator for color choice. 

• The time set for repainting the insides by the Bach Report was set for 2017. There was 
another painting company that we have used before but it was recommended that we do 
not use them. 

• It was moved that this item be tabled until next meeting. 
o AMENDMENTOF RULE 12,4 Owners/Tenants may not lease, l'ent, or sublet units for less 

than a two week pedod and as otherwise provided by law. 
• It was suggested that this be advised on by an attorney. Terry Hoy recommended that we 

put it all together and hammer it out at the next meeting. Review, absorb at next meeting. 
o WATER HEATER REPLACEMENT AUDIT- PSE came to do an energy audit of sample 

units. There was a possible rebate of $50 on water heaters. We will have the results at the next 
Board meeting. 

o INSURANCE PREMIUM INCREASE 
• We have a high fire insurance rating but we are getting an $11,000 cheaper rate, We are 

getting a $4701 insurance refund because of structure of the building and the sprinkler 
system. The cost is for 150,000 square feet. 

• No, we don't have earthquake insurance. 
o LANDSCAPING CONTRACT SCOPE OF WORK 

• This was tabled until next meeting. We need a new contract possibly going with a new 
company, There was a complaint about how loud the blowers are. The Harborside is 
using a new company. 

o RULE 12.5/7.2 LEGAL REVIEW 
•· Discussion was had regarding a number of things. 

• Dale Lindamood's opinion is that she thinks that pe.v RCW 64.34.20.3 our Rule 
12.S is not reasonable, permissible, or effective because it is in direct conflict with 
Declaration 7.2 and therefore it needs to be rescinded. 

• Prior board: Owners used amenities after renting their unit. Our current 
Declaration says "no they cannot." 

• Bob Johnson says his two cents worth is that all were trying to save wear and tear 

on building and its amenities. If you figure 70 units times two (Owner/fenant) 
that is double the use. It was determined that it should be evaluated by our 
attorney. 

o MOTORCYCLE UPDATE 
• The hanging bicycle racks are up in P2. They are ready to move the motorcycle to P2 

also. Lucas stated that he added the size of the motorcycles to the form to register it, and 
also added a line for an emergency contact. 

• Tim stated that there is a request for a new owner to trade with anothel' owner regarding a 
tdcycle motorcycle, This was table until next meeting. 

• NEW BUSINESS 
o LEGAL ADVICE 

• It was suggested to go through the Property Manager and not The 400 Board to go to an 
attorney. 

• We voted on a trial period to put out vermin control due to damage to one of our owners 
wiring in their car, We will secure a quote from Sunrise Pest Control and try it on for size 
for a trial period. It was moved and seconded to approve, and passed. 
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o BLACKGRIT 
• There was a black dust/grit complaint and it has been inspected. Tim Sheppard reported 

that there is ghosting on the walls from an unknown source. The company Matthew 
Hamilton has been consulted. 

o PREVIOUS WATER DAMAGE 
• Dale Lindamood asked for the association to repair for a previous water repair. It was 

voted that the association will pay for it. 

Meeting adiourned at 8:25 p.m. 
Next meeting, October 21, at 6 p.m, 
Respectfully submitted by Kru.·en Osborn, Secretary 
Rev.: 11/17/15 ko 
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The 400 Board of Directors Meeting 
The 400 Lounge 

Wednesday, September 21, 2016 N 6:00 PM 
Minutes 

Present: Dale Lindamood, Terry Hoy, Leif Bentsen, Rob Woutat, Roberta Cooper 

Property Manager: Tim Sheppard; Facilities Manager: Gary & Karen Yoder 

1) Meeting Called to Order - Dale Lindamood called the meeting to order at 6:00 pm 

2) Report of the Secretary-Leif Bentsen moved to approve the minutes of the monthly July 
20th meeting and the August 19, 2016 Special Meeting, Motion passed 

3) Report of the Treasurer - Roberta Cooper presented the monthly financial report 

4) Property Manager Report -Tim Sheppard reported that the sink In unit 208 had backed up 

due to the activities In another unit. ·A plumber was called in who cleaned out the pipes. It was 

noted that sink lines should be cleaned out every couple of years, 

S) Facilltles Manager Report - Karen and Gary Yoder 
Garage Cleaning: Yoders said the annual garage cleaning Is In progress. Pl was finished. One 

person complained about short notice. Board felt there was plenty of advanced notice, but also 

discussed using different forms of media for tasks impacting building wide: Email notice 20 days 

out, post a 'dated' flyer on doors leading Into Pl, P2 and near mailboxes. Five to 10 days out, 

written notice Is distributed to all units in building, 

Window Scratched- Window scratched during previous clean Ing has been ta ken care of by 
window cleaning company to the satisfaction of the unit owner. 

Security Cameras-All cameras are now In place and working. 

Outdoor Benches-All have received their annual teak oil application, 

New Television -The new TV has been installed In the theater room. Old projector has been 

sold. Still have projection screen. Yoders will look into donating It to a school. 

Homeless- "No Camping" signs provided by the city have been posted in the North Plaza, One 
remaining sign will be placed under the "overhang" where the North Plaza connects to the 

walkway on the east side of the building. · 

Fans-Additional fans have been purchased and placed In the library, lounge, and training 

room, 

EXHIBIT 
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Fire Extinguishers - It has been recommended that fire extinguishers be replaced. Currently 

waiting on bids. 

6) Old Business 
Account signatures- Dale, Roberta, and Leif will meet Tim at 10:00, September 30th at the 

Chase Bank to sign signature cards at Chase and Kitsap Bank. 

landscape~ Time for Fall planting. Roberta will consult with her committee In re possible plants 

for fall colors. Brief discussion over Irrigation system, Tim will get bid from Danson 

Landscaping. Tim Shepard said the front hose bib was not of the type that prevents backflow. 

Paint/Carpets -Tim wlll contact Merit Construction In re possible Interior designer to help with 

color and carpet selection. Robert Woutat, Roberta, and Dale wm serve as the selection 

committee. 

Rodent Control -A sixth mouse was martyred last week in unit 311. Since then, there has been 

no activity on the four residential floors. Bait boxes will be placed at possible entry points 

within P1 and P2 parking areas. 

Motorcycle Parking-A letter approved on Monday, September 19, 2017 was mailed to the 

McCarthy's attorney, formally withdrawing the board from settlement negotiations. President 

Dale Lindamood Indicated that the letter sent to Todd Blodgett, opposing counsel on a 

potential motorcycle-parking lawsuit. The letter reiterated the status of the matter as closed -

the Board's last best offer had been withdrawn after being rejected In its entirety - of which 

Mr. Blodgett was already aware, having been so notified In timely manner by former 

Association attorney Michelle Ein. Accordingly, he must either drop the matter or file the 

complaint. Leif will create a schematic showing possible parking locations for motorcycles on 

P2, 

Water Heater Replacement - Leif moved that we proceed with tentative timellne that was 

shared between board members three weeks ago. Motion passed. During discussion, board 

agreed that a two option approach was best: Option 1, provide opportunity for owners to 

make a group purchase; option 2, owner can purchase and Install individually, providing owner 

met certain criteria. Tim will seek out plumber to provide estimated costs based on purchase 

size. Leif and Tim will work together to get appropriate Information to all owners according to 

tlmellne. 

7) New Business 
Declaration Review- Board discussed attorney's review and recommendations to update The 

400 Declaration. Based on those recommendations, Dale moved to have attorney prepare 

amendments to the Declaration. Motion passed, Updating Declaration will require a vote by 

the Association. 
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Spec/al Meeting of Owners - November 16, 2016 Is the tentative date for the 400 Condo 

Owners Association (COA) meeting. The agenda may Include the following: 2017 Budget; 

Gas/Water Metering; HVAC for Individual Units; Earthquake Insurance; Relocation of 

Motorcycle Parking; Deck Resurfacing; and Water Heater & Washing Machine Hose 

Replacement. 

Budget-Tim presented draft budget for 2017. There are some nuances the board must 

consider between now and the next meeting; the possibility of a $15k carry over and the 

Impact of the Mlnol contract being dropped. 

Mino/ Sub-metering for Gas~ Water & Sewage- Legal counsel has advised that the current sub

metering used to monitor gas, water and sewage Is In conflict with the Declaratlon and needs 

to be dropped. Tim will contact legal counsel for recommendations In re the gap In payment 

that will occur when Mlnol ls dropped and the COA bills Individual owners based on the 

percentage of their ownership. Once the board has clarity, owners will be sent Information 

directly about the change. It was motioned and passed that Tim Shepard will check to ensure If 

any legal notices are required for change of utlllty bllllng calculation 

HVAC- Board discussed the merits (or lack of) covenant1 declaration, or MOU protecting the 

association from llablllty; and ensuring any associated costs, Including maintenance, of an HVAC 

system installed in a Limited Common Element are entirely the 'owners' and all future 'owners.' 

Dale moved to have Tim contact John Burlelgh for a more detailed explanation of what a 

covenant can provide that a declaration provision would be deficient fn. And can those Items 

be addressed by a MOU. Terry abstained, Motion passed. 

Leif moved the meeting be adjourned, Motion passed. Meeting adjourned at 8:55 pm. 
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The 400 Board of Directors Meeting 
The 400 Lounge 

Wednesday, October 19, 2016 "' 6:00 PM 

Minutes 

Present: Dale Lindamood, Leif Bentsen, Rob Woutat, Roberta Cooper. Excused: Terry Hoy 
Guest Owner: Tim McCarthy Property Manager: Tim Sheppard; facilities Manager: Gary & Karen Yoder 

1) Call to Order - Dale Lindamood called the meeting to order at 6:01 pm 

2} Report of the Secretary- Leif Bentsen 

Dale moved to accept the September 19, 2016 monthly board minutes. Motion passed. 

Roberta Cooper moved to accept the October 4, 2016 special board meeting minutes. Motion passed. 

3) Report of the Treasurer - Roberta Cooper 

Reviewed and discussed some of the nuances of the monthly summary. Leif moved to accept the 
report. Motion passed. 

As a bookkeeping matter, Dale moved to remove the expense of the new TV system In the theatre 
room from maintenance reserves account and place It the checking account. Motion passed, 

4) Property Manager Report - Tim Sheppard 

Nothing new to report 

5) Facilities Report - Karen and Gary Yoder 

a. Graffiti painted on the north wall near the emergency generator has been removed and painted 

over, A pollce report was also flied, 

b. Installation of door sweeps has been completed in an effort to keep out pests. 

c, Yoders now have a new smart phone capable of receiving texts. 

d. Non-smoking reminders were distributed to all units. One owner didn't realize smoking on balconies 

was prohibited, 

e, A storm warning report was Issued prior to last week1s potential typhoon. 

f. New generic maintenance tips brochure for owners was reviewed. 

g, S&W Concrete wlll check exterior for problems with walls and submit bid for repair, 

h. Fire Solutions NW has recommended replacing and upgrading all fire extinguishers. The 

replacement Is tentatively scheduled for July 2017. 

f, Hallway lights. Board received word about the darkness of hallways. Upgraded bulbs have replaced 
as original bulbs burned out. To Improve lighting in hallways, Dale moved to replace all bulbs In the 
hallways with higher wattage. Motion passed, 

. EXHIBIT '7 
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6) Old Business 

Water Intrusion - Due to the heavy weather last week, Unit 305 suffered more water intrusion on its 

balcony from the unit above. A contractor did a site visit, but could not determine where the water 

was coming from. Tim will ask Pelle Door Company to do a site visit to see If the balcony doors have 

been properly Installed, 

Parking Garage Sealant- Facllltles management has received two estimates, $2,200 and $600, to 

remove the sealant applied to parking spaces 119 and 237. •:W~t§.QQ:pJJ1itf.a!~iJi~(i.f~~J\~in,p~l!ll:~N~! 
1~itl:~1~~i? .. ~ar.~i'rig'IQg~5::fo:thi-Ei<;?;.qt~.ef.Mj~¢flnn~.,).i'i:\itfgw.n§ij~1f~H!fng_i Dale moved to have the 

company with the lower bid do the job, Motion passed. tJ:fig('qWDgfollfj"E;1-:pf~~@lfef P.~1ie$}.li?ll,l:~:e; 
•'l:fl1:e'a:'I . l.~ - .. ' 

Landscaping Services - Roberta reported that the landscaping service was not watering the large plant 

containers adjacent to the front door. She also noted that the winter pansy planting was looking 

pretty skimpy. Kale had been requested, Tim noted that the contract with the landscaping service 

required a 60-day notice for requesting new plants so the company can take advantage of a bulk 

purchase for other clients as well as us. nm will follow-up with Black Lotus to see if the sparsity of 

winter pansies was an effort to make room for Kale. Board also discussed when to plan for the spring 

planting. 

Carpet-Tim spoke to the Merit Company. They can provide helps with some simple designs. An 

Interior designer, Janet Weber, www.fanetweberid.com. is scheduled for a site visit at 2:00 pm, 

October 241 2016. Dale and Roberta will accompany her as she does a walk-through. 

Rodent Control-All quiet on the southern front. The pesky critter assault on Unit #311 appears to 

have ended with a full retreat. No skirmishes have been reported since the last meeting. The outdoor 

bait traps are also showing a decline In activity. 

2017 Budget Review-Tim presented two options for 2017 budget. One wouf d have a carry-over 

which could be used to lower the annual assessment. The second option would be not to use the 

carry-over. During the discussion of all the nuances, It was pointed out that using the carry-over would 

be a one-time event and not be available In following years. Dale moved to accept the budget without 

the carry-over. Motion passed. 

7) New Business 

Noise Complaint- On October 16, 2016, the board received a noise complaint from Unit #404 In re 

load noises from a neighbor unit occurring at all hours of the night. As per protocol, a letter was sent 

to the owner and tenant of the unit In question. According to the complainant there has not been any 

disturbing sounds since. However, It has not been determined If the noise was coming from that unit. 

Attorney Document Review - Discussion about having legal counsel draft new amendments to update 

the declaration as outlined by counsel. Tim wlll contact legal counsel to follow-up as approved during 

September meeting, 

HVAC- Legal counsel has responded to question In regard to what Is the best way to protect the condo 

association on this issue: Memo of Understanding? Covenant? Or Is It already covered by the 

declaration? Counsel opined that covenant would be the best protection for the association for new 
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HVAC. However, the covenant would not apply to units that had HVAC installed during construction of 

the building. Tim pointed out that the covenant document had some very specific requirements, such 

as legal description of the future HVAC location. 

Dale moved that the covenant document be the standard requirement for all requests for HVAC in 

Individual units and that counsel complete the legal technicalities for the covenant between the 

association and Terry Hoy, 

Special Meeting Agenda -

Gas/Metering- Discussion revolved around when to notify members of the declaration 

requirement and how to Incorporate the bllllng process'without Mino! Into the monthly 

assessment. Board agreed that owners should be provided Information prior to special 

meeting. 

HVAC- explain the requirements at the meeting 

Earthquake Insurance -Tim McCarthy suggested that we look at the fine print of the proposed 

coverage to ensure It was understood what It really would cover In regard to Individual units. 

I.e. plumbing, electric, et al. 

Motorcycle Parking - Review photos of four alternative motorcycle spaces on P2. Yoders will 

contact Puget Sound Energy and Fire Marshal In re proposed spaces near the electrical cabinet, 

Balcony/deck resurfacing- no discussion 

Water Heater Replacement - Tim McCarthy suggested that we look into washing machine 

hoses with a 20-year warranty. He will forward brand name to Tim Sheppard. Once new group 

bid arrives next week, we will begin contacting owners per the tlmeline approved at the 

previous meeting. 

Budget 2017 - Budget will be presented for condo owners approval at the special meeting. This 

change In budget timing Is due to the concerns raised at 2016 annual meeting about new 

assessment collectlons beginning In January before the budget was approved at the February 

meeting. Also discussed possibility of amending annual meeting to the last quarter of the fiscal 

year, and the possibility of moving the actual date to a time that can accommodate snow birds 

returning to their northern nest. Meeting and date change requires amendment approval of 

the association in The 400 By-laws. 

8) Meeting adjourned at 9:15 pm 
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BRADLEY 
SCOTTY 
COMMl:!RCIAL n1;A1. 1::STATI:$ 

Oecf;lmber 14, ·ZO:l.6 

Mr. Terry Hoy 
400 W~~hlngton Av~nue, 1#107 
Bremerton~ WA98:Jf;i6 

Re: HVAC Installation JXgreement 

Dear Mr. Hoy: 
.......... --- -.- - ::-~(. , ..... ·w .... -.:.:.'_:::,-:.-_-::--::::~~.--, ...... :-~-:;::.:..: ...... -----r'lo ---~-;--. ......... .!.-- ~ -..·•·• :. ... ,. ___ _.,..i---... _......_..._ ... ,t 

As yc_>u are aware, tha Board has recently approved a final version of the covenarit addressing the 
lnstallat.lon of fiVAC equlpmen~ Installed by you in the limited common area of the Association and asked 
that I send It to yout attention for execution, 

Please sign the f attar rn the-presence of a Nt;>tary Public so that t.h~ doc;ument. may. be notarJzecJ as r~quired 
and return th':l notaY!zecl document fo my attention. 

!f yo4 w,ould li~-E:, you are welcome to make an appointment to co·me to my office and our staff can notarize 
tlie dpcument- at no cost, 

Once you ha.ve dellv1:1red the notarize~ coveo~nt it will f).e signed byt~~ Assoc_tatloo Pre$ldent..and again 
notarized. A cow of the fully executed dooumettt will be returned to yo1,1 fat your records. 

Alternately, both you and the Association President may appear simultaneously at my office and we·cal) 
have the document fully executed and copies provided at that time. 

Tha~k yo~ verv much for your atten1:fon, 

·-::;r;:; . ·-
Tim Sh~ppafd 
Property Manager 

cc: The 400 Con~o!lllf!lum Assocla~ion, Board of Dlri3'etors 
encl.: HVAC Qovenant 

ifOO WAIIR!!N AVIlNUil • ,Sl!l~ 1$0 • l3m;:¥B!lt~ W~m'ON 9~7-i1Z9 • '3~~H1i:69{x! • 'F.AX (360) 479-5'~99 • (80Q) 4'19·~903 
-~----------...---Estaulii/Jtd'J.9?9 · 

\ EXHIBIT Z 
{1,1 ' 1,1 ,. , •• ' • ' ..,fr- /1 \ ~•1r❖i:,•~'•A:n ~.-,, .., 
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~FTER~COIIDING J:WTUltN 'l'O: 
BURLEIGH LAW., PLLd 
3.202 f!!lfborviaw P1lve, Ste 201 
Gig J-i~bor, WA 98.'.335 

~O.VEN~t ANOHOLJ) HARMLESS 

G.ranf.?1_•1 Terry Hoy · 
___ .,.....:.._,.,.,,, .,..._,.. ,.. ... ......_.,. • .., • •• ......, - ~--.,d].-~.,.,,.,'; :-..-.-. -A .. ,t..~ ... -,.----.r..-r- ~ .... -._.,,,. ~----'•• ::' -•~--.i~ - A-.•..r-- - .:_. ___ .c..._.,_., ,. _, _ 

G.riwt~I Thu 400 Con<londniwn Association 

Den~fitted Parcel 
Legnl D.esel'Jption: 

BurdenedPiu·cel 
· Legal Dcser1pfton; 

Troe Parcel lD, 

PT/it$ LOTS 1"9, ll~4, AND PTN GOVLOT 3, S1~, '1'2.JN, RlE, 
T.OWN ()FBREMER:TON1 KITSAP COtl:N'.rY 

UNIT 107. THE 400; A CONDOM1NIUM1 AS RECORDED IN 
VOJ;.~ · 8 Q:ii' CQNDO~rtnv.rS,· PAGES 43.SS, 
.INCLlJSJ,V.E, UNDEJl AUD.lTOil'S FILJ.C NO. 20070409()).81, 
AND AS .AMENDEO JN VOLUME 8 OF CO:Nl>OMINUMS, 
).> A~li!S 8()"" ij4, INCLUSM, lJNl'>ER AUDITOR'S FILE NO. 
20070~1204521 ACCOR;I)ING TO T~ ~EpL~TIO.N 
THEREOF RECORDED UNDER AUDI1ro:ais li'JLE NO, 
200704090180, AND AMENDED UN.DER AUDITOR'S FILE 
.No. ·20010·6120453, $C(l:RDS OF lOTSAP' COUNTY, 
WASil:JNGTON. . 

S~7!>-00Q"t07-0"000 (Unit 107) 

'rnRR.Y'H0Y, (hereinafter re:te.o:e4, tQ !!lf'the ·11OWNER''}; fe1· .afttl' on'bfa own beba1f'ru1d'.tbal d'f 
his hel.rs1 executors, pei's.onal•rep,rc,sentative.s, successors, tcnanfs;agents, e.mploy~ contmctom, subconl;ractow, 
Jnv.itee.s~ licellsees, adminl.strafors 'and assi_gns, jointly -ap.d severally cbvenant with nm 400 
CONDOMINIUM AS~OCW\'.f.19N1 (he:rewa~er referred to as the 11ASSOOIATION")"1 a Washington non'! 
profit c;o.rporation, and fts mem~e.re, S\!C<iessors and assigns, as follows: 

This Covenant l'lhall bind .and i:iuql~.n the following t·ea1 pl"QJ?\l~, wlilolr js .owne<l by OWNER, 1s 
commonly knowtt as Unit 107 at The 400 Condominium, (hereinafl'er rete.rted to· as tlte ''Unit''), attd 
logajly desodbed zjl: 

UN;rT 1'07, 'f,fffi 4Q'P, A GQN.QQ~~ .. AS RECORDED IN V0LU:fy.m 8 OF 
CONDOMINIUMS~ PAGES 43-S5, lNCJLUSlVE, lJNDER AUDITOR'S FILE 

~1~ 
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N01 200104090181, AND AS AMENDED lN V0WMB 8 OF 
C.ONDOMlNUM$, PAGES 80 - 84, ll;CLUS~, UN.DER AUPITOR•s FI.LE 
NO. 200706120452, ACGORD.ING TO THE DECLARATION THEREOF 
RECORDED UNPER AUDIT.OR'S FILE NO. 200704090180, AND 
AMENDED UNDER AUDlTOR'~ F1l'..,E NO. 20070~1204S~t :RECORDS OF 
K.ITSAP COUNTY, WASHINGTON. . · 

This Coven~ut aha.H b!lne:fit the teal pro_per(:y commonly described as The 40.01 A Condomintuin 
(hereinafter i:eferre.<I to as the 1eeandominium•,, a opJJdqminimn Intended :ful' .1-esfdentlal and cominercial 
use according to the Survey Map ana Plans recorded in Volume 8 ofCondomMums, pages 43 through 55, 

inclustve, records of Kitsap County, Washington, under Auditor's No, 200704090181, Md acpordirig to 
the CoMornlnium Declaration recorded oit April 91 2007, under Kits~p County Auditorts No, 
2007040_901 sq, and amendments thereto reool'ded in tlle records of Kitsap Gqunty, State of Washington 
(l\are:ln:afte.r referred tops the "Declaration"), 

- -- " ·· - • · · • -- ·oWNER~fi'a.11"'.firr-ve ·lne ngllN'fl-pe1fotrlne.tt;dir•w01k"Im:thrtalte-'cerfaifr,h'lodi,fidatior1.rta·the'· ··~· - ..... 
CQnµptninium (4ereinafter referred to !IS the «-Woi·~•)~ as described and liritlted on Exhibit A whloh ts 
attacliedheretq and incorpotated herein by reference. 

OWNER; at his sole eX9ens~1 shall :muintaln and keep in good repair EU}d ~n~w from ilm~ ~o titn~ 
a!! compon~iits ofthe Wora, OWNER shall also pay any increased maintenance and/01• Insurance ooi,ta 
oh~rg¢able to the ASSOCIATION attributed to the Work. 

In performi11g the' Wol'k.i OWNER 13ball em_pl9y co~.t~actors who, prlo.r to commencing wor)c, shall 
wa1ve all lien riglits they·may otherwise have against the ASSOCJATION1 and who shll.11 provldei to the 
,ASSOCJA TION $atlsfucfory' evl~eiice that they are oonttactors llcensed by the State of Wasllington, that 

they catry the necessaty ~ond ~1c;l :insur~ce requlred by tlie State '?f Washingto111 and that their workers are 
QOVered by workers' compensation. 

Noiwithstnndlng the hnprovements by OWNER allowed under tlus Cov.ena1it. <JllY Cqllll.llon 
Elem1;1nt affected by the W(?rk shall not bi, consldet'ed 'to be a part of the Unit or of the Limited Gommon 
Element appurtenant thereto, bµt ~h_11!l b~ :used and ocouple·d solely by virtue of a license granted by the 
Bohrd of Directors of the ASSOCIATION. OWNER shall be responsible for any and_ all damages which 
inay be done to the Common Elements or any other part oftite Condominium by OWNER or his agents 
and contt·aq~ors in connection with, or which might otherwise result from, the Work 

If. 'OWNER falls ~o perform promp,tly an4 fi.Jlly. any .qpligati1;ms bnposed py this . C.ovemmt, 
including the.requirements for noise and -v1bration l~ve!s, the ASSOCIATION may. e;fter.if 9bt.alns aii 

acoustic eng!neei"s investigation and written repoit dooument!µg the noise and/or ".i!mttion .levels 
eln,attat½g trom the Wor~ either revoke this llcense, demand that OWNER unrnediately perform 
O~R•s obligiitions1 or perform OWNER.1s obligations, af the ASSOGlA TION's ii-oJe discretion. Atty 
and all ,!IDlC>Uo(s expend~d by t}l.e:; ,<\SSOClATION to invf.}St1gate and document noise.and/or vibration 
levels, and/or pei.fonn any t!ovenant~imposei,1 obl~gations, and/or :i-Jvoke this Coven~t, ~hall bo the full 
cost responsibility of the OWNER, shall constitute a lien on the Unit payable by OWNER, atti:1 shall be 
colleotiQie by the ASSOCIATION in the same matlner as an assessment pursuant to Article 17 of the 
beol/ll'atioQ atJ.4auy runend,ments thereto. 

Notltlng herein shall be oQnstrued as an alteration to or am~adment of the Co.in!Tlon Elements or 
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Limited Coll1lnon Elements desodbed in tbe Declaration. Nor shall anythlng herein be construed to 

preclude the ASso·cIA.TION's right to demand tliat OWNER remove, at OWNER.ts sole cost and 
expenset the Work, jf deemed necessary in the AsSOCJATION's sofo discretion in order fo1· the 

ASSOCi'.ATION to carry out any ofits covenanted Common Element m?lntenance1 repair, Ql' replacement 
~utles including deck resmfaclng, This Covenant Is intended only tp set tbrth the rlghts and 

responslbilitles of the parties hereto in relqtion to to.is speoitfo Work. 

To tbe fli1lest extent pe,.'J:citted by law, OWNER shall indemnify a11d hold harmless f!le 
ASSOCIATION fi:om and against all olah.ns1 damages, liability, losses and ex:pen!le.9 (includi1;1g but not 
limited to attorney's fees1 expended by the ASSOCJATlON to defend agai~st any claim and/~r to prove 

Its right to indemnity un~er this Covenant), arising directly or indirectly out of or incident to the 
construction, existence, use, maintenance 01· condition of the Work. This indemnity obll,sation·sh11ll npply 

regardless of whether Qr not suoh liability is caused in part by the ASSOCIATION, lts agents or 
employee!:l ol' ,inothei· ASSOCIATION member, but sl1all not apply in oases where the liability is caused 
by tlfe ·sQ1e negligence or willful misconduct of the ASSOCIATION. 

••, "'•;-, -._.., ....._~-.-•--•~•••-•-.,.,, --•-~- .. -• .. -\,: .. ~ I • o.(_...,..-...: ~,_-,., .... _..._~........,_,~~ .......... , ----. ._,_ ._ ,.,._, 

The bw;den. and benefit Qf this Covenant are intended lo attach alld 1,iecoJlle appUrte.nant to the 
real property d~scclbed .Iµ thts Covenant ·apµ to be binding upon each party to this Covenant and tlieir 

respective successors, heirs andassl8f!S, Thi$ Coveruwtsball rqn wltJi the Ian~ a1Jd shall \le enforceable by 

the ASSOCIA'flo.N·on behalf ofits members, or by any membor pv.rtlcl!forly aggdeved, 

If either -of the partl$3;! to tbfs Covenant infrin~ or omit to perform any of the covenants, 
conditlons or restrlctions contalp.ed .in this Covenant, .and legal action is necess!ll'Y to enforoe this 
Covenaut b1· any of its term~. then the patty or parties taking suob aofion and prevailing therein> lilclilding 
thek heirs, successors, admlnist,:atora, executors or a.sslgns, shall be entitled to their costs and actual and 

reasonab.1e°atto~ey's fees to enforce tbis Covenant or its torms, whether such fees and costs are incurred 
before ljt]gation, dur1ng liµgatlon and trial, 01· on appeal. 

DATBDthls. ___ d.ay-of,___ _____ ___, 20_. 

STATEOFWABI·JINGtON ) 
) ss 

COUNTY O.F KITSAP ) 

THE 400 CONDOlWNI(J'M: ASSOCIATION 

__________ _..Signe~] 

---~------__._. rintN!3me] 
___________ _. 'tie] 

lhereby <;ertlfy that I lgtow-or have $a\fofaotmy evide~ce tbat _____ ~----~-

is the person who· api,eared before me, and: said person ackµ.owJedged tbqt he/she signed tf;tis instrpment, 

and on c;iath sta~ed thiit he/she is' autho~ea to execute the irtstrument and acknQwtedgM it as the. 
Prcside!}t of The 400.Qondomin~um Assdc~tion to .b~ fhe free and voltihtat;y act of sucb "party for flie 

uses and pJ.trposes mentio:ijed Jn '(his instrument. 

Dated this ___ di!-Y of.,__ ______ ~ 20_. 
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-~----------_,_.S1&11114] 

------------•MnlN"1n•J 
Notary Public in and ibr tl1e State of 
Washington, residin_gat ____ ~--~ 
My appolnttnente]'pires _______ ~ 

TERRY HOY, UNXTl.07 

---------------~,Signed) 
___________ __.,P,/ntl-lom~ 

Owner of Unit 101 
..... •·• - ~ ... , .. ... -r ... ~ . .it"••"'"'".,,,:,-,...;.....-., ..,. .... "• ~ •.•• _ ...... ,, ......... .., -- .... ,. .... 

S'.l'ATEOFWASHINGTON ) 
) 6$ 

QOUNTY OF KITSAP ) 

l hereby certify that) know or Jiave satisfactory evidence that _______ i~ the P!)J'SOlt 

who apP.eare1:I. before·me, and said person acknowk1dged that l1e sigue.d this instrument ant{ acknowJeclgec;i. 

it to bQ Ins fi'ee and vo1unlruy·aot for the uses al)d purposes mentioned in this instrument. 

Patedthis ____ day of.,__ ______ _,20_. 

-------------'-""'snedl 
_,... __________ _.,.)iiitl-l'am•J 

Notary Public in and for the State of 
Washington,rellldingat _______ _ 
Mi; appolntinentexpires _______ _ 
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:mxmBITA 
Desc.riptton of Work 

The ''Work'' is the installation ofa. heatmg, vetitilatlng and air conditioning('1HVAd") uni~ 
p'!l(suat1tto the :t'ollowing requfrements: · · 

I, TI1e Ow.ner1s instal_lation pl'oposaJ, attached to this covenant, which shall meet 1he 
guidelines set fol'th in SSA Acoustics' "Noise Me.asm'em~ti; & Potential .8.equiremeuts 
fo1· Future S..(lllt System '.rnstal1atlo.iis'1 i:epo1t dated March 11, 2015, attached herein as 
Exhibit Bt and whiclt sbal1 inoludl' thefollowln~: 

a) HVAC unjtls operating specificatio11_Si measurements, weight, make. modei df:J(A) 
rating, andBTU; 

b) Written drinvings indicating exactly how and where the Unit wUJ be mountedi lnd1¢ating 
-- -· - -, - ~ -·- ,. -, 0

,,. - - --the,leeatlon,and.,size.ef!.131:0,Paaed ex-m11lor.cpsn0tf tl1ms.Qttd eKplalnin:g how the-penetratlG)ns •-~-- . . • -
wilJ be seale4, indicating that all ooudensailo)l shall be directed to aa: existing plumbing 
drain; an~ Indicating tbat the UJ+it shall be placed on a sound absol'bfag pad that ls not 
_penna,ne11tly affi."ed to the Limited Common Area, 

c) Confirmation that .installation of-the HV AC system, when operating at 100%~ (i) shall 
not produce noise levels ex:cee~llng ~SdB(A) at any adjacent Unit's deck, and {ii) sbaU 
not produce vlbtation level~ i'it the structiJre that average greater than 72 VdB (re: 1 
micro~ in/s) In any.adJ!\cent t[~t's fl.ol)r or wall; 

2. Ji\Stcllation of the BVAC unit shall comply w1th all applicable pernifts, code requirements, 
IIJ:ldlaws; 

3. Tlie entire WI AC unit~s ln~tallation shall be perform¢ by licensed, bonded, insuted 
contJ;~otor(s). . 

4. All coinponentll of the HV AO tmit's in.sfaltatiou ~hall be lo~ated in the tnost d~orete (111 
the sole d.hicr~ion and opi.nion oftlle Association) looutlon possible. 
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PRO!V{t 

ijA"f'fti 

61,,113.JJ:CT: 

Jo~h Thea~ ~ ~fl~ Mll[~t~«!~!n, ss:A Ac9U$~® 

Mareh 11, 2015 

ff.la-AM '<3~nd$!>mln'luma i3remertort- .... :N'olss·Mea!3ure.ments & Po.te-nltal 
Re·q1:1itements fpr Future ~P.llt S~st~h't .lr1$teU~tlMs · . 

.., .. -~---......... .......,.-.... """,._....L.,_:_~ ...... -•, • .:__.___. .. ,_ ..... --.t;:--.. ..... ~.,·-·~---.~~.;-)-4---~ ·~ ,~ .......... ~ ...... --.. .._';l::,1,:...-.~------ -ThlE! m~mW£\n~~tn i~ a s1tmmaty of ow: inol.se: frl~~su.relf.l~nt~. ~lt~ 9.b~ef:VS;tlon!l, ,anµ 
$U@.9~stlons f.or lan~u~e asso·ofated' Wjtfl the ·Me~ for the ln~tQllatloh of future ~pllt 
J~ff~J!I- typ~:-~~~,~~-, Vql]tn~~-~n .. f~s:l J,\lr qo·~~!il~n1~g:(HY,~Q) Yriits t~ MSL!(& -~e~ 
ms~IJa_tll;Jns: malnta111;1h,e. qU.f~t QUrr~.nt ~11Joy,ed aJ rhell100 Goncf omlnlµmt;, 

~~-~eg: ·9~ 9~r ~V~fu~~?I'). apd ~~$.ri!:1,n~ ~ilq thes~ fyp~~ qf sy.$1~m~- 14'~ f!~v~ 9,~fli~~d su9-g~-~ted.,(,mgiJ~g~ for th~ Hompowner_Assoclatl<m Rui<ls &· lnsiflllr1tfon S/fJndards-. ,flhd 
best~pr-aotioes to icliteve 'those standatds1 · 

Et)v{ronljlaJll$1 ijolJe attcf -Vibration .C,Uerfa 

tii~sl? ~9.~t~t'li~ ,no4ld.~p.t b~ .a ~oj~~-t)r ~~j1:lt!oii f)!,!p?-9,t ~6-~ny ~qJ:~~~~ .~nit 9! d~Qrad~ ' 
t9e QUO:el'lt.~~U~fiqpl dn,l:ltaotw ofth~ g.qi)lml:inf(Y,., Tfi'e Ci.W.Qr Bc~_merton n91S.~ 90(:{e att~ 
fl;,e Feder,~! Tran~it A~mlnlstnitl!:ln {Ff A) handbp'ok a.tantt.~rds tor vlbr,lltion-pr<i>vide a gooct 
f>~si.s oi de~fgn (Qr th~ cotnmunltv ijfa"hd.arcts. to erjtsurithese standards wourg njafritain 
tj,e :~co_ti~fl9 gti~!IW Qfthe '-r!(o,'mmUnity, s~A AooJ'.l§llQS hi_ija~ute4 t~e . .tia_cl{~ro'llnd, ogi~e 
levels for 72 hours- on the ¢reel sld¢ and wat~r side. of th.e,, bulldingJ' these· re$UltJ·.Wera 
Qfel~d· to oomppre the ClWof ar~me.ttdn '!'lolse OQ,de st~fmi'ar.<i~ to tfte exl$tlt'is, aml)lent nolS'e 
li:N@l&, 

f/,~ 0~1f:~tt8~w:~~~i~~rti;a) Cod~ oh~pt~r 6,3.2,(t4q. !;lwlrahm~nfa1 st>.~nd {., 
ma:Xlmum p,erml~sll:>le r~v~l llmlts atate¢. UJ@t riqtse fi'9.hi ~rtfil reslc;ll:Jnflal prep~rty to an 
1;\dJij6ent r~sl9e~tta,1 pr'aµ,~rtY q~hh6t ~~se..~.cJ 45 dB(A) l:}etw,een 1 o PM .a11a 7 :A~ oh 
weekdays and 1 Q PM and ~ AM Qn w~ek~nds, 
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0 .!. ... 

l..ocation Sound Pressure Levers, dB(A) Sound Pressure Leve_l, dB(A) 
" Nighttime Daytime . 

Qµtsl~~- P,e~k 
S.tr:ee'f::Slct.e 

ij.1 tg eo 1da(A) l;>8 to etl:eJa(A) 

_[_IJ!ill_~f ---- ~ 
.. 

gµ·tstll~ ,Oeck ---~.- .. it"'ffotfITTIB{A) ''··-· --·--mo1r1 aB{A}_,__,_ 
W.atl:lr f31i1e • • • •., ,,., .n •• - . . . 

E\ul)gesferl l.,-an91,1age: liomeowner A,§pc~att~n Rutes & 1nst4iflafio.n-i~ndf.lrds ., 

1, N.'QIS.ti.; New anq ~~iji)g eXWl~r-.. 1Wiif-Jj.bmp}l.;1npt9/ qoqt1,ri~!ris ~!'lits c,~nri9t 
er-riQUQrl nolse levals th1;1t exoeed 4$ dB.{A) at:arlYad,faeentresldf>rll's de.ck'. 

~ Y,lijR,A 'flQN:, Ne.w~nd_ eXfatl('lp E))~erlor·h~~f puroP-~ anp/or qqt1jf SJ1~ng J.t~Jt~ 
Qi;llJQPt P,rnci1,1~ vlt,ratlor.i !evela fn toe strupll.Jrtl tha.t .,v~raga 9r~afer th1:1n 7! VgB 

· {re! ·I ,nlero-ln/s) ·at ~ny ad}acent real~~n~ ~t;,or or wall w'ftt\ tMi~~tem QP,erallng 
.at'1oo~: · · · 

Iii o:ur eipe,rleyh.Qe, "If ~e AGA ({~fines lr.iat~llatlpn methf;ldS th~Y .~ti .b~· held P~rtl .. llY 
re.~p,ons.i!)l~ lr-tti~ Jnstalla~o~ .exbe~ds tne perf<;,rmah9e feef,uir~mefi\~. We ~µs~es1 ~~v/ng 
ruJes and standards that ou11ln~ maxitm1m noise and vll>ratlon levels, WhlciJUihsure 1he 
~~w ~q'1;1Jp\1'.}e.~n$ not J:)h ln,paot to ~!hi a~~~~}res(~_erjge. We b~Ye P,(Q'y!~ed ~~.m~ bJ3St 
t,r'actlc!;!s that P(bVide op,tjq:i,s f,Qf potehtii:11 in·~ti:lll~~cin~ that stIQqld, satisfy .the 
petforr.nanae requrremant. 

. :•·' 
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eifl$l Pra'(!t(QM for 1nstaf/ati0r,: 
r-n:~~~ b&et p.ril.cUq~~ ~re ,1;1_1;4set1 on. ,o\lr M-!.S.lte evaJ,uation, 11qrse ~n~ vJbt~~n 
0E1Jc1:1laffons,_ and previo,us ex_perlence. They do Mt guaranfee the proposed Installation 
WIii ~'fJ.'tl~IY th\'3 noi~e and v1breJ!9n otlferla. · 

1. ¢utdbet Heat rumgsf;·•~andenstng."on!ts f'l"·s.~t~gf ~ 4nJUhat h~$ a qut'5i ~01:111~ .. ~~Jr-r·: . .. . .. . ., . . . 
r. ''1 . .. 

a. Maxlmu_m Soumf'.L-evel ~a"tln~:• 
I. S61'.JJtd Pr~~ure.~evelj$PL.l of 5.8 #El(A) aiJ.l•nJ~ter (3:3"~~-~tJ 

. 1, Mqa~ Q~ITlhl~O rat!J19 f pr spll~ ~y~t~m. qpil,;l~ns}n,g Urlrts 
ll. €qU!Yfll?nt 1~- ~QIJOQ.;f~ew~t ~evel (4W) .. ~f ~-r, ~W.'A,· ang 
IJI, ~(fl.tfV'alt:¥nt·to .S..ound .Pressur&'Lev~l •of 54 1:1B{AJ at $.;feet 

-~T~er,r g!,r~ seY,emT9..itt~~nr~rrcy-nµJp~~~~~~~;Pfjg~flf~- -~· 1W-· 
per.c~ty~d $otJnd l~vel w 1.oH .. C!an b~ n'.le.a~ured W.ltll: a mlcrpphin~ .a~ E\ ~p~c;tfi\:: tllst~Me, 
$<?!.fri'g press1,Jre IE~ ~t?~p.t~tj · Pt di~tti'nt.~ ~n~ e.nvir,qnm~nt ~(;':g, ~P.,'i!tii 'tefl.~~tl~g or 
~lYsor!)f~g s~ff~9e~). ~1i~n~ p9wer !~ th~f t~tal ~bunti ~n~rtW .el!iitt~cr by a .s9und. 
proclucln9. Qevice, it ls the potentJal soU!icf energ,Y"o'f a pl~aa hf•iijuipmetit. 

We r;Jip ~?t gM)9ti@fl3 !:t~\W~~o lll?mttlfha ~J'T~ d~Yl1rita '~?,f$e lifi'.11w.-1i~~~~s~ 'eq'r,llP.h'iPnt 
ih~t tn~~ts:JM. t:ij~~ttiO'ie· fl[tilJs•wlll ~atlsfy Jhe d~Y.ll.m~ Utnlts·. MtJlflJM ma))Ufab.~rf;lS,fnlilk~ 
t:lnl~ for ypur·hfi~tlng ·aocl .c~ollQg !dflQ r~.gvlr~ments ~~t cari fjoh'leve lh~ oqt~d ·sounci 
rtitfo~:~~-~-~e· Wltfi thf~~lf~p'e'r~tjng lli ~6~.a.J Oiode: Tl;lirefor~, 'th~ $e~t pr.aQiig;~~-~~-~~t 
f6rth eho.ul~ ~llow tliese unlli:; fo meet thi:, R0A. rules Wlth9ut tne addlfion of~ 11nlght ... tJme 
_quiet m9de!' feature. ' 

b., ~-9·9i.1t~~all the unlf no p[oser f.nan 1ai1 from fhs·edga of :the daok 

~; Vlbrallori lsolatlbn: 
· i. ln$·t1:1II th~ conden.slrig unit on v(Q~{:ltltm fsolatlon. 

1. B~,s!: ,Mason ·tndustrles Nff 

~: -B~t«ir. Mas0r-1, lr19~h:ia~ RElA. br BR; ~rslrnllar 

$': ~o~~.laple-: Ne.ppr(ir-1e ~~ffl'ij, .6-r r.is9pren·~1cqrk Pf.Ids 
,ffl.l:S.U.nletf ~!)'Ol:l~-Wlth'a~he.slve, ,bU! Qblt$ c;~i,noJ' b.~ 
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·~_a{Jl't 4 of 4 

eXW-ntleij fhr9u.s.·h #}ij m·t>.JJnttt-t», bJ~PK§itimci f.b~,de.o~ 
.~\!tfr!C:~rail~f!a.~1.~ lr~m M~sqn_~~~~~~trles as Sl.lP.~r'w or 
;;1.llper r... .pad~. · 

tl. t.f.s~·-fJ.e}(Jtile·br-alded,m~ijl o~naens{ng Jin~ from Yhlt te w~II 
pen~fratlon. 

1. e~st1 !Js'9. bralqa~ metat ·~n~e~tt(jn·fQr reftl9~hi!t:it JJJ,-a.111te 
wan :Qf unit, $Ucft as .fl:'l~~o~qp~y~fr-~~~-UbPiF.lS:;i:,ri:ild,ed ss for 
~fr!g~raht. 

a~~q ~n·_our ~krulations c1 sy~l~rn th~i saU;ff~·1ht;! ~ourrd ra~ryi1,~a-t~ I~.~~~~~-~ 
!'l§Wa would_ ~rodu~a 1;1· soun9 l~vel .Qf 42 ~BtAJ or les.s at the r:r~arest Mj~¢ent w!n.~ows 
i;,r. <;il(I.O~$, Th113,wo~ld b.e apprqxlmatef~egl,f,al .fo tfl~ f.9W,e$J-m~~;1yrea _QrJrr~nt 
Ji,iiijRgi't>'l)'hd.nqis~ ~Vpl oh the w@fer $ ~- or me •bO@m9 (4i ~a AJJ, ·a . -~ .. ,, ... 
th_an lb'~ l:ful.~t~~t hot,fl-9.n fti~:~tteef~lcle·p.fth1f b~P,~l~_g (6_? da(A}) •. 'Nqj~ lttaj'.~? ~B.(~) 
Qa11,not. be me<1$Ur~d at locatronswlth ambl~nlnplte ·levels, a~ove 45 a.B(A) (I.a. dec~s 
laplng .tba toaq). · 

f!~ lndeQr' Untfe: . 
~- VJ~r~t!on_lsojJ~t!i?~: Wall mql.f~te{J yni~s.,M~9 n:e~prime f~ol~_t,gr~ b~!W~t'I 

jHe Uhlt a.nef-t~.e· w~ll, arfd IJ~.~prene fape s1i:9un1;1'th~ P,S11m~ter to .hitrilm(2:~ 
vl6r.atlon tr~sff;lr1nto ~emlsJns w~.11 :or sttllotut~; 

1. NMP.r~n~ lsQlijto~1 ~\.l~h fifMason {a~us,tles fJ~·ot HMI~ 
. . _neo_p{~na·y.,$~h:er/fiuali1n.Q1i , • . ' . _ 
if. ijeopfene tape, such ·a11.llaska-Vf500'rrtadtum densJty tap~ .,,, ~ . 

Pl~ij~·\§ fe'1f$W .thfs ~tkitV,fyt~!-!t in ~et1;i1J, ~ .a~!i ~r~p~red .to. ·11tJ!:}'we.l' ·any qy~tlons, the . 
. cQnt/qmlnlum b9~rd-may hav.ei and to revlew a aeoond draft'of¥oUr standards qoQi.Jrner.tl 
·wMn It is ~y~naqle .. 

~,e~s~ 0'011ta;et:us with any.:quf$llsn$ pr-concerns, 

AJl ·lh~ b.e~t, 
S~A.:Aco~stics, U.P 
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ALl·SO.ff H. SCHf·ffAG 

Hearing Date: March 9, 2018 
Hearing Time: 1 :30 p.m. 

With Oral Argument 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF KITSAP 

TERRY HOY, an individual, 

Plaintiff, 

vs. 

THE 400 CONDOMINIUM 
ASSOCIATION, a Washington 
nonprofit corporation, 

Defendant. 

I, Terry Hoy, deqlare as follows: 

NO: 17-2-00867-4 

DEC LARA TION OF TERRY HOY IN 
SUPPORT OF MOTION FOR 
RECONSIDERATION OF ORDER 
GRANTING DEFENDANT'S 
MOTION FOR SUMMARY 
JUDGMENT 

1. I am the Plaintiff in this action, know the co~ents of this Declaration to be 

19 
true based on my personal knowledge, and make this Declaration for the purpose of 

20 obtaining an order reconsidering the order granting Defendant's motion for summary 

21 judgment. 

22 

23 

24 

25 

26 

2. There are three or four Units in The 400 Condominium that have HVAC 

systems with portions of those systems existing on the roof of the condominium In 

common element space. None of the owners of those units have been threatened with 

DECLARATION OF TERRY HOY IN SUPPORT OF MOTION 
FOR RECONSIDERATION OF ORDER GRANTING 
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT· 1 
C:\Users\hoyte\Oocumenls\Self\House Condo • Brem\Legal • My\2017-12-17 
Summary Judge Motlon\Appeal\declaraUon of terry hoy.moUon for 
reconslderallon,doox 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

·11 

12 

13 

14 

15 

16. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

removal of their HVAC systems if they did not execute a covenant similar to the one that 

I have been demanded to execute. 

I swear under penalty of perjury under the laws of the State of Washington that the· 

foregoing is true and correct. 

Dated: February 7, 2018 in Bremerton, Washington. 

Terry Hoy 

DECLARATION OF TERRY HOY IN SUPPORT OF MOTION 
FOR RECONSIDERATION OF ORDER GRANTING 
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT • 2. 
C:\Uaers\hoyte\Documents\Selt\House Condo - Brem\Legal - My\2017-12-17 
Summary Judge Motion\Appeal\declaration of terry hoy.motion for 
reconsideration,docx 
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11 
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13 

14 

I l I 
i, 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF KITSAP 

TERRY HOY, an individual, 

Plaintiff, 

vs. 

THE 400 CONDOMINIUM 
ASSOCIATION, a Washington 
nonprofit corporation, 

Defendant. 

11
, 2 00867 ~ 

NO: 

COMPLAINT 

15 Plaintiff Terry Hoy, for the causes of action against the Defendant, alleges as 

16 follows: 

17 

18 

19 

I. JURISDICTION 

1.1 This Court has jurisdiction pursuant to RCW 2.08.010 because equitable 

20 relief is requested and legal relief in excess of three hundred dollars ($300.00) is 

21 requested. 

22 

23 

24 

11. PARTIES AND VENUE 

2.1 Plaintiff Terry Hoy was, at all times material hereto, an individual and a 

25 resident of Bremerton, Kitsap County, Washington. 

26 

COMPLAINT • 1 
W:\@worl<\hoy\complalnt.17may16.docx 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

2.2 Defendant The 400 Condominium Association ("Association") is a 

Washington non-profit corporation established by the recording of the Condominium 

Declaration for The 400, a Condominium ("Declaration") under Kitsap County Auditor's 

No. 200704090180, and any amendments thereto, with its principal place of business 

located in Bremerton, Kitsap County, Washington. 

2.3 The underlying real property in this litigation is located· in Bremerton, 

Kitsap County, Washington. 

2.4 Venue is proper in Kitsap County, Washington because the real property 

1 o underlying this dispute is located in Kitsap County, Washington and the Defendant's 

11 principal place of business is located in Kitsap County, Washington. 

12 

13 

14 

Ill. FACTUAL BACKGROUND 

3.1 Plaintiff Terry Hoy is the owner of the property commonly known as 400 

15 Washington Ave., Unit 107, Bremerton, WA 98337 (the "Hoy Unit") loca.ted within The 

16 400 condominium complex. By way of his ownership interest in the Hoy Unit, plaintiff 

17 Hoy is afforded all rights and benefits provided in the Declaration. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

3.2 On or around July 20, 2014 1 in accordance with the Declaration, Mr. Hoy 

submitted a request to the Association seeking approval to install a heat pump ("HVAC 

Unit") in the Hoy Unit that would require access and alteration to the Common Element 

wall adjacent to the Hoy Unit, with an outside HVAC unit installed on the Limited 

Common Element patio designated for the exclusive use of the Hoy Unit. 

3.3 On June 17, 2015, at an Association Board of Directors Meeting, Mr. Hoy 

was provided with authorization by the Association's Board of Directors to install the 

HVAC Unit, with the understanding that the Association would draft a Memorandum of 

COMPLAINT - 2 
W:\@wor1<\hoy\complairit.17may16.docx 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Understanding ("MOU") that would be signed at a later date. The HVAC Unit was 

installed by Mr. Hoy's contractors shortly thereafter. 

3.4 Tim Sheppard, the Association's property manager, was to draft the MOU 

after the Board of Directors meeting. Over many months, the MOU was revised and 

discussed with Mr. Hoy. Contrary to the agreement that Mr. Hoy had made with the 

Association's Board of Directors, Mr. Sheppard presented .Mr. Hoy with a covenant to 

execute. No reasonable explanation was provided to Mr. Hoy for the Association's 

decision to change the form of the agreement from a MOU to a covenant to be recorded 

against the Hoy Unit. 

3.5 The Association's Board of Directors is now threatening the immediate 

removal of Mr. Hoy's approved HVAC Unit, unless Mr. Hoy willingly signs a hold

harmless and indemnification covenant to be recorded against the Hoy Unit regarding 

the installation of the HVAC Unit. 

IV. FIRST CAUSE OF ACTION 
(Breach of Duty of Ordinary and Reasonable Care) 

4.1 Paragraphs 1.1 to 3.5 are incorporated herein by this reference. 

4.2 The Board of Directors of defendant Association failed to use ordinary and 

reasonable care by approving the Hoy installation the HVAC Unit installation in June 

2015, without requiring Mr. Hoy to execute a hold harmless and indemnification 

covenant at the time of the installation, and now, one and a half years later, demanding 

that Mr. Hoy execute a hold harmless and indemnification covenant under threat of 

removal of the Hoy HVAC Unit. 

COMPLAINT - 3 
W;\@wor1<\hoy\complalnt.17may16.docx 
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1 
4.3 The Board of Directors' threat that Mr. Hoy now execute a hold harmless 

2 and indemnification covenant or risk having his HVAC Unit removed constitutes a 

3 breach of its duty of ordinary and reasonable care, pursuant to RCW 64.34.308. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

4.4 As a result of the Association's conduct, plaintiff Terry Hoy has been 

damaged, as specified in the demand below. 

v. SECOND CAUSE OF ACTION 
(Promissory Estoppel) 

5.1 Paragraphs 1.1 to 4.4 are incorporated herein by this reference. 

5 . .2 On June 17, 2015, the Association's Board of Directors Meeting granted 

Mr. Hoy authorization to install the HVAC Unit in and around the Hoy Unit, including the 

installation of an outside HVAC unit to be installed on the Limited Common Element 

patio designated for the exclusive use of the Hoy Unit. 

5.3 Defendant Association should reasonably have expected the granting of 

16 the authorization to cause plaintiff Hoy to change his position; 

17 

18 

19 

20 

21 

22 

23 

5.4 Plaintiff Hoy actually did change his position by having the HVAC Unit 

installed; 

5.5 When plaintiff Hoy changed his position, he was justifiably relying upon 

defendant Association's granting of the authorization for the installation of the HVAC 

Unit; and 

5.6 Injustice can be avoided only by enforcement of defendant Association's 

24 granting of the authorization for the installation of the HVAC Unit. 

25 

26 
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VL DEMAND FOR RELIEF 

Plaintiff Terry Hoy prays for judgment against defendant The 400 Condominium 

Association as follows: 

1. 

2. 

3 .. 

For principal damages to be proven at trial; 

For consequential damages to be proven at trial; 

For a permanent injunction preventing the Association from removing the 

Hoy HVAC Unit; 

4. 

64.34.455; 

4. 

5. 

For reasonable attorneys' fees and costs of suit, pursuant to RCW 

For post-judgment interest; and 

For such other relief as the Court deems just and equitable. 

Dated: May 16, 2017 
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W;\@work\hoy\complaint.17may16.docx 

Page 7 

BRANOT LAW GROUP 

ichael D. Brandt, WSBA # 20901 
Attorney for Plaintiff 
Terry Hoy 

BRANDT LAW GROUP 
1200 FIFTH AVE. SUITE 1950 

SEATTLE, WASHINGTON 98101 
Tel: (206) 441-5739 Fax: (206) 299-9115 



APPENDIX 

L 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

• 

Hearing Date/Time: May 26, 2017/9:00 a.m. 
With Oral Argument 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND. FOR THE COUNTY OF KITSAP 

TERRY HOY, an individual, 

Plaintiff, NO: 

vs. 

THE 400 CONDOMINIUM 

PLAINTIFF TERRY HOY'S MOTION 
FOR PRELIMINARY INJUNCTION 

ASSOCIATION, a Washington 
nonprofit corporation, 

Defendant. 

I. RELIEF REQUESTED 

Plaintiff Terry Hoy requests, pursuant to RCW 7.40.020 and CR 65, that the 

Court issue a preliminary inJunction preventing defenda~t The 400 Condominium 

Association ("The 400") from removing Mr, Hoy's authorized HVAC Unit unless Mr. Hoy 

signs a hold-harmless and indemnification covenant to be recorded against the Hoy Unit 

regarding the installation ofthe HVAC Unit. 

II. EVIDENCE RELIED UPON 

This motion is based on the pleadings filed in this action and the declarations of 

Terry Hoy and Michael D. Brandt. 

PLAINTIFF TERRY HOY'S MOTION FOR PRELIMINARY 
INJUNCTION -1 
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111. STATEMENT OF THE ISSUE 

Whether the Court should order that defendant The 400 Condominium 

Association cease its intended _activities to remove plaintiff Terry Hoy's HVAC Unit from 

the Hoy Unit and the adjacent Limited Common Element patio designated for the 

exclusive use of the Hoy Unit? 

IV. STATEMENT OF THE FACTS 

Plaintiff Terry Hoy is ~he owner of the property commonly known as 400 

Washington Ave., Unit 107, Bremerton, WA 98337 (the "Hoy Unit") located within The 

400 condominium complex. Declaration of Terry Hoy ("Hoy Deel.) 1l 2. By way of his 

ownership interest in the Hoy Unit, plaintiff Hoy is afforded all rights and benefits 

provided in the Condominium 1?eclaration for The 400, A Condominium ("Declaration"). 

On or around July 20, 2014, in accordance with the Declaration, Mr. Hoy submitted a 

request to the Association's Board of Directors seeking ·approval for the installation of a 

heat pump ("HVAC Unit") in the Hoy Unit that would require access and alteration to the 

Common Element wall adjacen_t to the Hoy Unit, with an outside HVAC unit installed on 

the Limited Common Element patio designated for the exclusive use of the Hoy Unit. 

Hoy Deel. 1l 3, Exhibit 1 to Hoy Deel. 

On June 17, 2015, at an Association Board of Directors Meeting, Mr. Hoy was 

provided with authorization by the Association's Board of Directors to install the HVAC 

Unit, with the understanding . that the Association would draft a Memorandum of 

Understanding ("MOU") that would be signed at a later date. Hoy Deel. 1l 4, Exhibit 2 to 

Hoy Deel. The HVAC Unit was installed by Mr. Hoy's contractors shortly thereafter. 

Hoy Deel. 1l 5. Over many mo~ths, the MOU was revised and discussed with Mr. Hoy. 

PLAINTIFF TERRY HOY'S MOTION FOR PRELIMINARY 
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1 

2 

Contrary to the agreement that Mr. Hoy had made with the Association's Board of 

Directors, the Association presented Mr. Hoy with a covenant to execute, rather than 

3 the promised MOU. No reasonable explanation was provided to Mr. Hoy for the 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Association's decision to change the form of the agreement from a MOU to a covenant 

to be recorded against the Hoy Unit. Hoy Decl.1[ 6, Exhibits 3- B to Hoy Deel. 

The Association's Board of Directors is now threatening the immediate removal 

of Mr. Hoy's approved HVAC Unit unless Mr. Hoy signs a hold-harmless and 

indemnification covenant to be recorded against the Hoy Unit regarding the installation 

of the HVAC Unit. Hoy Deel. ,I 7. 

V. AUTHORITY 

The Court Should Grant Plaintiff's Request Because The Standards For Obtaining 
A Preliminary Injunction Have Been Satisfied. 

To be entitled to an order [for injunctive relief], the (party] ... 
must establish (a) a clear legal or equitable right, (b) a well
grounded fear of immediate invasion of that right, and (c) 
that the act complained of will result in actual and substantial 
injury. Rabon, 135 Wash.2d at 284, 957 P.2d 621. Failure to 
establish any one of these requirements results in a denial of 
the injunction. Kucera, 140 Wash.2d at 210, 995 P.2d 63 
(citing Wash. Fed'n, 99 Wash.2d at 888, 665 P.2d 1337). 
These criteria must also "be examined in light of equity, 
including the balancing of the relative interests of the parties 
and the interests of the public, if appropriate." Rabon, 135 
Wash.2d at 284, 957 P.2d 621 . . , . 

Huffv. Wyman, 184 Wn.2d 643,651,361 P.3d 727 (2015). 

To answer the question of whether a party has a clear right, it must analyze the 

23 moving party's likelihood of prevailing on the merits. Tyler Pipe Indus., Inc. v. 

24 

25 

26 

Department of Revenue, 96 Wn.2d 785, 792, 638 P.2d 1213 (1982) (quoting Port of 

Seattle v. International Longshoremen's & Warehousemen's Union, 52 Wn.2d 317, 319, 
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INJUNCTION - 3 
W:\@worl<\hoy\lnotlon for preliminary injunction.17may16.docx 

Page }o 

BRANDT LAW GROUP 
1200 FIFTH AVE. SUITE 1950 

SEATTLE, WASHINGTON 98101 
Tel: (206) 441-5739 Fax: (206) 299-9115 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

324 P.2d 1099 (1958)). In making this determination, the court does not adjudicate the 

ultimate rights of the parties in the lawsuit. See Id. 

1. Plaintiff Hoy Has a Clear Legal or Equitable Right and is Likely 
to Prevail on the Merits. 

Plaintiff Hoy has a clear right to utilize his HVAC Unit in the Hoy Unit. Defendant 

Association granted plaintiff Hoy the right to install and utilize his HVAC Unit on June 

17, 2015. Hoy Deel. ,r 4, Exhibit 2 to Hoy Deel. The HVAC Unit was installed by Mr. 

Hoy's contractors shortly thereafter. Hoy Deel. ,r 5. When Mr. Hoy installed the HVAC 

Unit, he relied on the Association's Board of Directors' authorization for such work. 

Execution of a hold-harmless and indemnification covenant by Mr. Hoy was not made a 

condition of the Board of Directors' approval and the installation of the HVAC Unit was 

performed with the full knowledge of the Board of Directors. 

If the Association wanted to condition Mr. Hoy's installation and use of his HVAC 

Unit on Mr. Hoy's execution of a hold-harmless and indemnification covenant related to 

the use of his HVAC Unit, then the Association had the obligation to require Mr. Hoy to 

execute such a document prior to the Association providing him with authorization to 

proceed with the installation of the HVAC Unit. 

A condition precedent is an event occurring after the making 
of a valid contract which must occur before a right to 
immediate performance arises. Koller v. Flerchinger, 73 
Wash.2d 857, 860,441 P.2d 126 (1968); Silverdale Hotel v. 
Lomas & Nettleton Co., 36 Wash.App. 762, 770, 677 P.2d 
773(1984) .... · 

Whether a provision in a contract is a condition, the 
nonfulfillment of which excuses performance, 
depends upon the intent of the parties, to be 
ascertained from a fair and reasonable construction of 
the language used in the light of all the surrounding 
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INJUNCTION - 4 
W:\@work\hoy\motion for preliminary lnjunction.17may16.docx 

Page 11 

BRANDT LAW GROUP 
1200 FIFTH AVE. SUITE 1950 

SEATTLE, WASHINGTON 98101 
Tel: (206) 441-5739 Fax: (206) 299-9115 



f •• ,. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

circumstances. 5 Williston, Contracts (3d ed.) § 663, 
p. 127. 

Ross, supra at 236, 391 P.2d 526; accord, Koller, supra, 73 
Wash.2d at 860, 441 P.2d 126. Where it is doubtful whether 
words create a promise or an express condition, they are 
interpreted as creating a promise. Ross, supra. 

An intent to create a condition is often revealed by such 
phrases and words as "provided that," "on condition," 
"when," "so that," "while," "as soon as," and "after." 

Jones Assocs., Inc. v. Eastside Properties, Inc., 41 Wn. App. 462, 466-467 1 704 P.2d 

681 (1985). There is no writing that requires Mr. Hoy to sign a covenant in order to 

install his HVAC Unit, and no discussion regarding the execution of a covenant was 

ever had prior to the Association's approval of Mr. Hoy's HVAC Unit installation request. 

Hoy Deel. ,r 8. Additionally, the language of the June 17, 2015 Association Board of 

Directors Meeting minutes contains none of the conditional language stated in the 

quote, above. Hoy Deel. ,r 4, Exhibit 2 to Hoy Deel. There was no condition precedent 

to the installation of the Hoy HVAC Unit. 

As a matter of fact, quite the opposite took place. The vote to allow Mr. Hoy to 

install the HVAC Unit was three in favor and one against, with the meeting minutes 

noting that Mr. Hoy agreed to sign a MOU when it was completed. Board member Bob 

Johnson had offered an amendment to the motion to allow installation of the HVAC, 

which required the execution of the MOU prior to allowing the installation of the Hoy 

HVAC Unit. However, the amendment failed "for lack of a second." Hoy Deel. 1{ 4, 

Exhibit 2 to Hoy Deel. As such, the Association Board of Directors authorized 

installation of the Hoy HVAC Unit without a requirement of the execution of any 

covenant or any other written document. 
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2. Plaintiff Hoy Has a Well-Grounded Fear of Immediate Invasion 
of His Rights. 

Defendant Association, through its attorney, John Burleigh, has conveyed to Mr. 

Hoy that it is the Association's intent to remove Mr. Hoy's HVAC Unit unless Mr. Hoy 

executes the covenant it has proposed. The January 20, 2017 email from Mr. Burleigh 

to Mr. Hoy's attorney, Michael Brandt, contains this imminent threat. Declaration of 

Michael D. Brandt ("Brandt Deel.") 11 2; Exhibit 1 to Brandt Deel. The invasion of plaintiff 

Hoy's right to continue to use the HVAC Unit that he had installed in June of 2015 is not 

speculative; rather it is immediqte and substantial. 

3. The Defendant's Action Will Result in Actual, Substantial. 
Injury to Plaintiff Hoy 

If the Association is allowed to remove the HVAC Unit, Mr. Hoy will be without 

the air conditioner that he paid for and the comfort that it provides him in his 

condominium unit. Hoy Deel. 11 9. The Defendant's action will result in actual, 

substantial injury to plaintiff Hoy. 

4. The Court Should Balance the Relative Interests of the Parties. 

The Court should balance the interests of plaintiff Hoy against the interests of 

defendant The 400 Condominium Association. Plaintiff Hoy had the HVAC Unit 

installed in the Hoy Unit in June 2015, over a year and a half ago. Allowing the HVAC 

Unit to remain in the Hoy Unit and on its adjacent Limited Common Area will simply 

maintain the status quo during .the pending action. There is no need for the removal of 

the HVAC Unit from the Hoy Unit. If, after the facts and law are fully evaluated by the 

Court, the Court ultimately decides to order the removal of the HVAC Unit, the 

PLAINTIFF TERRY HOY'S MOTION FOR PRELIMINARY 
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continued utilization of the HVAC Unit during the pending action will cause no damage 

to the defendant Association or harm anyone else. It will keep in place the use of the 

HVAC Unit by Mr. Hoy that he has been using for the last two (2) years, since June 

2015. 

VI. CONCLUSION 

Based upon the above argument, and the declarations of Terry Hoy and Michael 

D. Brandt in support of this motion, plaintiff Terry Hoy respectfully requests that this 

Court grant his request for a preliminary injunction. A proposed form of the requested 

order for preliminary injunction is submitted with this motion. 

Dated: May 16, 2017 
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E.D AND FILED l 2. 
RE~ipEN·coURf U{} 

JUN -· 2 20\1 
·1ERS0N 

DAV\0 wco· ~~TY CLERK 
KHSAP 

Hearing Date/Time: June 02, 2017/9:00 a.m. 
With Oral Argument 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN ANO FOR THE COUNTY OF KITSAP 

TERRY HOY, an individual, 

Plaintiff, 

vs. 

THE 400 CONDOMINIUM 
ASSOCIATION, a Washington 
nonprofit corporation, 

Defendant. 

NO: 17-2-00867-4 

ORDER GRANTING PRELIMINARY 
INJUNCTION 

(Pro19osca) 

· (Clerk's Action Required) 

THIS MATTER came before the Court on plaintiff Terry Hoy's motion for a 

preliminary injunction against defendant The 400 Condominium Association (the 

"Association") restraining defendant Association from removing Mr. Hoy's authorized 

HVAC Unit unless Mr. Hoy signs a hold-harmless and indemnification covenant to be 

recorded against the Hoy Unit regarding the installation of the HVAC Unit. 

The Court heard oral argument of counsel for plaintiff Hoy, Michael D. Brandt, 

and from John D. Burleigh, attorney for defendant Association. The Court considered 

the pleadings filed in this action and the following evidence: 

1. The Declaration of Terry Hoy in support of Plaintiff's Motion for Preliminary 

Injunction; 

ORDER GRANTING PRELIMINARY INJUNCTION - 1 
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2. The Declaration of Michael D. Brandt in support of Plaintiff's Motion for 

Preliminary Injunction; 

3. 

4. 

5. 

6. 

The Declaration of John D. Burleigh; 

The Declaration of Tim Sheppard; 

The Declaration of Rob Woutat; 

The Declaration of Richard Symms; 

7. The Declaration of Roberta Cooper; 

8. The Declaration of Bob Johnson; 

9. The Declaration of Dale Lindamood; and 

10. The Declaration of Terry Hoy in support of Plaintiff's Strict Reply to 

Defendant's Response to Plaintiff's Motion for Preliminary Injunction. 

Based on the argument of counsel and the evidence presented, the Court finds: 

1. On January 20, 2017, defendant Association, through its attorney, John D. 

Burleigh, wrote to Plaintiff's counsel, Michael D. Brandt, that the Association will remove 

Mr. Hoy's HVAC Unit if Mr. Hoy fails to execute a hold-harmless and indemnification 

covenant to be recorded against the Hoy Unit. Mr. Hoy has a well-grounded fear of 

immediate invasion of his right to use the HVAC Unit that he had installed in the Hoy 

Unit in June 2015 with the Association's approval. 

2. Unless defendant Association is restrained from removing the HVAC Unit 

in the Hoy Unit, Mr. Hoy's rights will be compromised pending a resolution of this 

dispute. 

For the reasons set forth in the above findings of fact and conclusions of law, It Is 

Ordered: 

ORDER GRANTING PRELIMINARY INJUNCTION · 2 
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Plaintiff Terry Hoy's Motion is granted. 1. 

2. Defendant The 400 Condominium Association, its agents, employees, 

attorneys, and all persons in active concert and participation with it who receive actual 

notice of this order, are enjoined from removing the HVAC Unit located in plaintiff Terry 

Hoy's condominium unit, commonly known as 400 Washington Ave., Unit 107, 

Bremerton, WA 98337, and on the adjacent Limited Common Element patio designated 
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By: -++--~__,;;__...l,,~__,.r.__ ____ _ 

Mi 
A rney for Plaintiff 
Terry Hoy 

Approved as to form: 

LEVY VON BECK COMSTOCK P.S. 

By: :~:::. c·} ;(!;;;_ 
Katie J. Comstock, WSBA #40367 
Seth E. Chastain, WSBA #43066 
Attorneys for Defendant 
The 400 Condominium Association 

BURLEIGH LAW, PLLC 
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THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR KITSAP 

TERRY HOY, an individual, 

Plaintiff, 
vs. 

THE 400 CONDOMINIUM 
ASSOCIATION, a Washington nonprofit 
corporation, 

Defendant. 

NO. 17-2-00867-4 

THE 400 CONDOMINIUM 
ASSOCIATION'S MOTION FOR 
SUMMARY JUDGMENT 

I. RELffiJ.i' REOURSTED 

Defendant The 400 Condominium Association (the "Association") moves for entry of an Order 

of Summary Judgment in its favor and against Plaintiff Terry Hoy ("Plaintiff"). Plaintiff claims that 

the Association's Board of Directors ("Board") breached the duty of care it owes him under RCW 

64.34.308 by allowing him to install a heat pump (the "HV AC Unit") and then by threatening to 

remove it unless Plaintiff agreed to certain conditions. Plaintiff then claims that, in the interests of 

justice, the Association should be estopped from exercising its powers to remove the HVAC Unit, a 

majority of which is installed on Association owned property. 

Plaintiffs claims must fail because Plaintiff cannot prove that the Association breached any 

duty owing to Plaintiff, or that Plaintiff suffered any damages as a result of such a breach. Moreover, 

the Association has complete authority to revoke any permission it gave to Plaintiff to install the 

HV AC Unit at any time. Accordingly, the Court should grant the Association's Motion for Summary 
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THE SUPERJOR COURT OF THE STA TE OF WASHINGTON 
1N AND FOR KITSAP 

TERRY HOY, an individual, 

Plaintiff, 
vs. 

THE 400 CONDOMINIUM 
ASSOCIATION, a Washington nonprofit 
corporation, 

Defendant. 

NO. 17-2-00867-4 

THE 400 CONDOMINIUM 
ASSOCIATION'S MOTION FOR 
SUMMARY JUDGMENT 

I. RELIEfi' REOUICSTEll 

Defendant The 400 Condominium Association (the "Association") moves for entry of an Order 

of Summary Judgment in its favor and against Plaintiff Terry Hoy ("Plaintiff''). Plaintiff claims that 

the Association's Board of Directors ("Board") breached the duty of care it owes him under RCW 

64.34.308 by allowing him to install a heat pump (the "HV AC Unit") and then by threatening to 

remove it unless Plaintiff agreed to certain conditions. Plaintiff then claims that, in the interests of 

justice, the Association should be estopped from exercising its powers to remove the HVAC Unit, a 

majority of which is installed on Association owned property. 

Plaintiffs claims must fail because Plaintiff cannot prove that the Association breached any 

duty owing to Plaintiff, or that Plaintiff suffered any damages as a result of such a breach. Moreover, 

the Association has complete authority to revoke any pennission it gave to Plaintiff to install the 

HV AC Unit at any time. Accordingly, the Court should grant the Association's Motion for Summary 

THE 400 CONDOMINIUM ASSOCIATION'S MOTION FOR 
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Judgment, dismiss Plaintiff's claims in their entirety, tenninate the June 2, 2017 preliminary 

injunction, and grant the Association an award of attorneys' fees and costs against Plaintiff. 

II. STATEMENT OF FACTS 

A. The Parties, 

1. The Association was created on April 9, 2007.1 It is a Washington non-profit business 

comprised of 70 condominium units located at 400 Washington Avenue in Bremerton, Washington 

(the "Property").2 It is governed in part by covenants contained in its Condominium Declaration, 

which is recorded under Kitsap County Recorder's File Number 200704090180, wilh amendments 

thereto (the "Declaration").3 

2. Plaintiff is the owner of Unit 107 (the "Unit") at the Property.4 

B. The Dispute: Plaintiff's HVAC Unit. 

3. In June 2014, Plaintiff requested that the Board approve his request to install an 

HVAC Unit through the wall of his unit and on to his deck.5 Plaintiff needed Board approval 

because, to install the HV AC Unit, Plaintiff needed to cut through the interior wall of his Unit, cut 

through an exterior wall (a Common Element), and run the I-IV AC Unit through those openings 

onto an exterior deck (a Limited Common Element).6 This was the first owner request to install 

such an HVAC Unit.7 

1 Declaration of Tim Sheppard in Support of Defendant's Motion for Summary Judgment (hereinafier, "Sheppard 
Deel."), Exhibit A, Declaration, pg. 1. 
2 Id. 
3 Id. 
4 May 1 S, 2017 Declaration of Terry Iloy in Support of Motion for Preliminary Irtjunction (hereinafter, "Hoy Deel."), 
~2. 
s May 26, 2017 Declaration of Richard Symms (hereinafter, "Symms Deel."), ~3. 
6 Id., 18. 
7 Id., 113•4, 
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4. The Board denied Plaintiff's request because of concerns about water drainage from 

the condenser, and the possible vibration and noise disturbances to adjoining owners.8 

5. Plaintiff resubmitted his request the very next month.9 Over the next several months, 

the Board engaged in a lengthy, arduous process of hiring acoustical engineers, interviewing 

homeowners, inspecting proposed units, and reviewing published material to determine a procedure 

by which the Association could approve Plaintiffs or any other HV AC Unit.10 

6. Throughout this process Plaintiff made it clear to the Board that, if the Board 

allowed Plaintiff to install the HV AC Unit, Plaintiff would agree to conditions the Board 

imposed. 11 

7. During this time, not only did Plaintiff become a member of the Board, but he also 

started construction to install his HV AC Unit without the Board's permission. 12 

8. At the June 2015 Board meeting, Plaintiff proposed that the Board come up with a 

"Memorandum of Understanding," but the actual title and content of the agreement was to be 

determined by the Board at a later date. 13 

9. The Board voted in favor of allowing Plaintiff to continue with the installation of his 

HVAC Unit (that he had started without permission), based on Plaintifrs repeated promises that he 

would sign "any document" the Board proposed. 14 

8 Id., 13, 
9 May 30, 2017 Declaration of Tim Sheppard (hereinafter, "May 30 Sheppard Deel."), Exhibit C, July 18, 2014 meeting 
minutes. 
10 See May 30, 2017 Declaration of Dale Lindamood (hereinafter, "Lindamood Deel."), May 30, 2017 Declaration of 
Rob Woutat (hereinafter, "Woutat Deel."), Symms Deel., May 30, 2017 Declaration of Bob Johnson (hereinafter, 
"Johnson Deel."), and May 29, 2017 Declaration of Roberta Cooper (hereinafter, "Cooper Deel."). 
11 Lindamood Deel., 115-6; See also, Cooper Deel., 13; Symms Deel., 113; Woutat Deel., 15 
12 Lindamood Deel., 17; Symms Deel., 18, 
13 May Sheppard Deel., Exhibit D, July 2015 Board Meeting; Cooper Deel., 15, 
14 Cooper Deel., ,r6; Johnson Deel., 14, 
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10. The Board's secretary did not record the entire discussion in the meeting minutes as 

the discussion of the requisite document the Board would ultimately require Plaintiff to sign was 

ongoing and not yet final. 15 

11. Over the next several months, the Board, including Plaintiff, debated the form and 

contents of necessary documents any homeowner, including Plaintiff, must execute in order to be 

granted permission to install an HV AC unit through Common Elements and onto a Limited 

Common Element. 16 

12. Plaintiff argued in favor of the document under consideration being in the form of a 

Memorandum of Understanding instead ofa Covenant.17 

13. Ultimately, a version of a Memorandum of Understanding and a Covenant were 

simultaneously adopted by the Board to be reviewed by the Association's legal counsel (once hired) 

- who (when hired) informed the Board that a Covenant more fully protected the Association. 18 

The Board sought a second opinion, from a second attorney, who concurred that a Covenant would 

better protect the Association. 19 

14. In 2016, the HV AC Covenant and Hold Harmless document was presented to 

Plaintiff for signature, but Plaintiff refused to sign the document. 20 When it became clear that, 

despite Plaintiff's prior assurances, Plaintiff would only sign a document that met his sole 

understanding of his responsibilities and which met his definition of a "Memorandum of 

Understanding," the Board moved forward with a hearing on whether the Plaintiff was in violation 

of the Association's governing documents. Several weeks after the hearing the Board continued to 

15 Woutat Deel., ,r6 
16 Lindamood Deel., ,I9. ' 
111d. 
is Id. 
19 /d. 
20 Id., ,r 11. 
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attempt to negotiate a resolution with Plaintiff and presented a Memorandum of Understanding that 

contained the Covenant language. Plaintiff rejected this document.21 

15. The Board ultimately concluded Plaintiffs refusal to sign the required Covenant and 

Hold Harmless Agreement or, alternatively, to remove the HV AC Unit from the Limited Common 

Element deck left him in violation of the Association's governing documents. Accordingly, the 

Board notified Plaintiff that it intended to move forward with its right to remove the HV AC Unit 

pursuant to its authority in Declaration.22 

16. Plaintiff filed this lawsuit on or about May 16, 2017. In it, Plaintiff claims that the 

Board breached its duty of care to Plaintiff by approving Plaintiff's installation of the IN AC Unit 

without requiring Plaintiff to execute a covenant, and by then threatening to remove the HV AC 

Unit unless Plaintiff executed such a covenant. 23 Moreover, Plaintiff claimed that, under the facts 

of this case, the Association should be estopped from removing the HV AC Unit.24 

II. STATEMENT OF ISSUES 

A. Whether the Court should grant the Association's motion for summary judgment and dismiss 

Plaintiff's claim for breach of a duty of care under RCW 64.34.308 when (1) Plaintiff cannot 

identify any duty owing to Plaintiff the Board supposedly breached, (2) there were reasonable 

bases for the Board to make the decisions it made, and (3) Plaintiff cannot show he suffered 

any damages as a result of the Board's alleged breach; 

B. Whether the Court should grant the Association's motion for summary judgment and dismiss 

Plaintiff's promissory estoppel claim when (1) the Association's governing documents and 

21 May 31, 2017 Declaration of John Burleigh (hereinafter, "Burleigh Deel."), ,2, Exhibit A, Proposed Memorandum of 
Understanding. 
22 Lindamood Deel., ,14, Exhibit A, April 19, 2017 Email to Plaintiff. 
23 Dkt. 1, Complaint, ,4.3. 
24 Dkt. 1, Complaint, ,,s.2-5.6, 
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RCW 64.34 et seq. give the Association complete, un-waivable authority over Common and 

Limited Common Elements through which the HV AC Unit passes, and {2) Plaintiff only had a 

revocable license to use the HV AC Unit that the Board could revoke at any time; 

C. Whether the Court should terminate the preliminary injunction upon the dismissal of Plaintiffs 

promissory estoppel claim; and 

D. Whether the Court should grant the Association an award of fees and costs against Plaintiff for 

bringing this action. 

III. EVIDENCE RELIED UPON 

The Association relies on the Declarations of Tim Sheppard, Roberta Cooper, Richard Symms, 

Rob Woutat, John D. Burleigh, Bob Johnson, and Dale Lindamood, with exhibits, already on file with 

the Court, an additional Declaration of Tim Sheppard, with exhibits, and on the other pleadings and 

documents on file with the Court. 

IV. AUTHORITY AND ARGUMENT 

Under CR 56(c), summary judgment is properly granted "if the pleadings, depositions, 

answers to interrogatories, and admissions on file, together with the affidavits, if any, show that 

there is no genuine issue as to any material fact and that the moving party is entitled to a judgment 

as a matter of law." A moving defendant may satisfy the initial burden by showing that there is an 

absence of evidence to support an element essential to the plaintiffs claim.25 In response, the 

nonmoving party may not rely on the allegations in the pleadings but must set forth specific facts 

by affidavit or otherwise that show a genuine issue exists,26 Summary judgment is proper ifthere is 

no genuine issue of material fact and the moving party is entitled to judgment as a matter of law. 27 

25 Las v. Yellow Front Stores, Inc., 66 Wn. App. 196,198,831 P.2d 744 (1992). 
26 Las, 66 Wn. App.at 198. 
27 CR 56(c). 
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Once the moving party has produced factual evidence showing that it is entitled to judgment 

as a matter of law, the burden shifts to the non-moving party to set forth admissible evidence 

showing there is a genuine issue of material fact.28 In doing so, the non-moving party may not rest 

upon mere allegations or denials, but, rather, must set forth specific facts establishing the need to 

conduct a trial.29 

A condominium declaration is not a contract, but rather it is a document that unilaterally 

creates a type of real property. 30 A condominium declaration is like a deed, and a court's review of 

it is a mixed question of law and fact.3L The factual issue is the declarant's intent, which are 

discerned from the face of the declaration.32 The legal issue is the declaration's legal 

consequences. 33 

This case involves the interpretation of various Association governing documents, including 

the Association's Declaration, and the Association's powers to modify and control Common and 

Limited Common Elements. The Board allowed Plaintiff's permissive use of the HVAC Unit, but 

only if Plaintiff agreed to certain terms. Plaintiff ultimately reneged on this promise and now claims 

he did not agree to such terms. 

Even under the facts as Plaintiffs alleges them, the Board's authority to regulate the use and 

modification of any Common or Limited Common Elements is sufficient to force the removal of 

the HV AC Unit at any time. 

The undisputed evidence shows that the Board never violated any duty owed to Plaintiff by 

permitting the use of the HVAC Unit and then threatening its removal. The Board perfonned all 

28 Hash v. Children's Orthopedic Hospital & Medical Center, 110 Wn.2d 912, 915 (1988). 
29 CR56(e). 
30 See Bellevue Pac, Ctr, Condo. Owners Ass'n v. Bellevue Pac. Tower Condo. Ass'n, 124 Wn, App. 178, 188 (2004). 
31 Lake v. Woodcreek Homeowners Ass'n, 169 Wn.2d 516, 526 (2010), 
32 Id, 
33 Id. 
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disputed actions in accordance with its powers under the governing docwnents and RCW 64.34 et seq. 

Moreover, Plaintiff has suffered no damages as a result of this permitted use and threatened removal. 

In addition, it was impossible for Plaintiff to acquire irrevocable rights to use Common or 

Limited Common Elements for the purposes of using the HV AC Unit. However, this is exactly what 

Plaintiff is asking the Court to find. Plaintiffs promissory estoppel claim is a thinly veiled claim for 

an easement or ownership interest in Common or Limited Common Elements, which the irrefutable 

facts do not support. Plaintiff's promissory estoppel claim cannot overcome the Board's un-waivable 

authority to revoke Plaintiffs use of Common and Limited Common Elements for the purposes of the 

HVAC Unit at the Board's discretion. 

For these reasons, the Court should grant the Association's motion for swnmary judgment in 

its entirety. 

A. Plaintiff Cannot Prove His Breach of Duty Claim. 

By virtue of being tasked with managing the non-profit corporation, the Board availed itself 

of the business judgment rule. 34 The business judgment rule "cautions against courts substituting 

their judgment for that of the board of directors, absent evidence of fraud, dishonesty, or 

incompetence."35 "Under the 'business judgment rule,' corporate management is immunized from 

liability in a corporate transaction where (1) the decision to undertake the transaction is within the 

power of the corporation and the authority of management, and (2) there is a reasonable basis to 

indicate that the transaction was made in good faith. "36 

34 Dav,s v. Cox. 180 Wn. App. 514,535,325 P.3d 255,267, review granted, 182 Wn.2d 1008, 345 P.3d 784 
(2014), rev'd on other grounds, 183 Wn.2d269, 35 l P.3d 862 (2015), 
JS Id. 
36 Scoll v. Trans-Sys., Inc., 148 Wn.2d 701, 709 (2003) (quoting Nursing Home Bldg. Corp. v. DeHart, 13 Wn. App. 
489,498 (1975)). 
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The duty imposed on the Board by RCW 64.34.308(1) is minimal - it only requires the 

Board to exercise "ordinary and reasonable care." 

Therefore, to prove his breach of duty claim against the Board, Plaintiff must show that (1) 

by pennitting and then threatening to remove the HVAC Unit, the Board breached a duty under the 

governing documents or relevant statutes, or (2) there is no reasonable basis to indicate that the 

Board's decision to permit and then threaten removal of the HV AC Unit was made in good faith. 

Plaintiff will also have to show that he suffered tangible harm from the Board's decisions. Plaintiff 

cannot show any of these things, and therefore Plaintiffs breach of duty claim must be dismissed. 

1. The Board did not Violate any Provision of the Governing Documents or Relevant 
RCWs by Pennitting Plaintiff to Install the HVAC Unit and By Threatening Its Removal. 

Plaintiff has not identified any provision of the governing documents or relevant statutes that 

the Board's decisions supposedly violated. Indeed, Plaintiff cannot identify any such provision 

because the governing documents and relevant statutes grant the Board vast authority and discretion to 

regulate and control Common and Limited Common Elements. The Board had complete authority to 

permit Plaintiff to install the HV AC Unit subject to conditions, and then threaten its removal when 

Plaintiff refused to agree to those conditions. 

The Declaration defines Common Elements as "all portions of the [Property] other than 

Units."37 A "unit" is a physical portion of the [Property] designated for separate ownership.38 A 

Limited Common Element is "a portion of the Common Elements allocated in Article 8 for the 

exclusive use of one or more but fewer than all of the Units."39 

The Declaration states that "the Board may exercise all powers of the Association, except as 

37 Sheppard Deel., Bxhibit A, Declaration, Article 1.1.7, "Common Elements." 
38 ld., Exhibit A, Declaration, Article I. 1.34, "Unit." 
39 ld., Bxhibit A, Declaration, Article 1.1.23, "Limited Common Element." 
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otherwise provided in the Condominium Act, Declaration, or 1.he Bylaws.'>4° The Association has the 

power to adopt and amend rules and regulations for the Association;41 regulate the use, maintenance, 

repair, replacement, and modification of Common Elements and Limited Common Elements;42 grant 

easements, leases, licenses, and concessions through or over the Common Elements;43 exercise all 

other powers that may be exercised in this state by the same type of corporation as the Association;44 

and exercise any other powers necessary and proper for the governance and operation of the 

Association.45 The powers RCW 64.34 et seq. granted to the Board are virtually identical to those in 

the Declaration.46 Most importantly, these powers are not waivable.47 

These powers provide the Board with ample authority to dictate whether Plaintiff can install 

and continuously maintain his HVAC Unit through the Association's Common and Limited Common 

Elements, including the space between the Unit's interior wall and the Association's exterior wall, on 

the deck outside the Unit, and through the exterior wall at that deck. The Board did not violate any 

duty owed to Plaintiff because the Board was auth~rized to pennit Plaintiff to install the RV AC Unit 

(the Board may grant licenses and concessions through or over Common Elements), and the Board 

was likewise authorized to force the removal of the HV AC Unit from portions of Association owned 

property (the Board may regulate the use, maintenance, replacement, and modification of Common 

Elements). 

There is no provision in the governing documents or RCW 64.34 et seq. that precludes the 

Board fro~ tenninating a certain use of Common Elements even if the Board previously permitted that 

40 Sheppard Deel., Exhibit A, Declaration, Article 15.2, "Powers of the Board." 
41 Id, Exhibit A, Declaration, Article 13.4.1. 
42 Id., Exhibit A, Declaration, Article 13.4.6. 
43 Id., Exhibit A, Declaration, Article 13.4.9. 
44 Id., Exhibit A, Declaration, Article 13.4.18. 
45 Id., Exhibit A, Declaration, Article 13.4.19. 
46 See RCW 64.34.304. 
47 RCW 64.34.030, Sheppard Deel., Exhibit A, Declaration, Article 18,2, "Failure of the Board to Insist on Strict 
Performance No Waiver." 
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use. The Board's grant of permission for Plaintiff to install the HV AC Unit through Common and 

Limited Common Elements, and the Board's threatened removal of that HV AC Unit from those 

Elements, were. valid and authorized actions taken pursuant to the governing documents and relevant 

RCWs. Therefore, the Plaintiff cannot show that the Board violated any duty it owed him, and 

Plaintiff's breach of duty claim must be dismissed. 

2. There were Reasonable Bases for the Board's Decisions. 

It is indisputable that the Board's decisions to permit installation of the HV AC Unit and 

then threaten its removal were made in good faith. Plaintiff initiated his installation of the HV AC 

Unit before receiving the Board's permission. Rather than force Plaintiff to tear out the HVAC 

Unit while the Board investigated, the Board got Plaintiffs promise that he would bind himself to 

terms the Board found appropriate once the Board finished its investigation. The Board consulted 

multiple attorneys and determined that Plaintiff needed to execute a covenant so that the obligations 

and liabilities associated with the HVAC Unit ran with the land and bound future owners of the 

Unit.48 Plaintiff refused to execute such a covenant, and so the Board had no choice but to tell 

Plaintiff that the Board would remove the HV AC Unit unless Plaintiff signed the covenant. The 

Board's decisions were made in good faith and were reasonable. Therefore, the Board must be 

afforded the benefit of the business judgment rule, and the Court must dismiss Plaintiffs breach of 

duty claim. 

3. Plaintiff Cannot Prove Damages. 

A claim for violation of the Board's duty to act with ordinary and reasonable care under RCW 

64.34.308(1) is analogous to a negligence claim. Plaintiff must prove (1) the existence of a duty, (2) a 

breach of that duty, (3) Plaintiff suffered harm, and ( 4) that this breach was the proximate cause of 

48 Lindamood Deel., 19, 
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Plaintiff's hann.49 "The mere danger of future hann, unaccompanied by present damage, will not 

support a negligence action."50 "Until a plaintiff suffers appreciable hann as a consequence of 

negligence, he cannot establish a cause of action."51 

Here, Plaintiff cannot prove that he suffered any damage as a consequence of the Board's 

permission to install the HV AC Unit and later threat to remove it. A mere threat without action is 

insufficient to damage Plaintiff. Plaintiff carmot bring a claim for a breach of a duty of care based on 

threats. alone. Plaintiff must prove actual and appreciable damages resulting from the Board's 

decisions. Plaintiff cannot do so. On the contrary, Plaintiff has only benefited from the Board's 

decisions. Plaintiff took advantage of the Board's trust, completed installation of the HVAC Unit, and 

then refused to agree to the Board's reasonable tenns. 

Because Plaintiff cannot prove he has been damaged by the Board's threatened removal of the 

HVAC Unit, the Court must dismiss Plaintiff's breach of duty claim. 

B. Plaintiff's Promissory Estoppel Claim Must Fail. 

Plaintiff claims that, in the interest of justice, the Court must enforce the Board's grant of 

permission and make that grant permanent. In other words, Plaintiff wants this Court to hold that, 

whenever a board grants permission to use Common Elements, and someone acts on that permission, 

this use cannot be taken away against the wishes of the user. This would amount to an irrevocable right 

to. use Common and Limited Common Elements and would abdicate the Association's ownership of the 

Common and Limited Common Elements. In this case, the governing documents and relevant RCWs 

strictly precluded Plaintiff from acquiring such an interest in Common and Limited Common Elements. 

Therefore, Plaintiff's promissory estoppel request must be denied. 

49 See Schwartz v. Elerding, 166 Wn. App. 608, 615-16 (2012), 
50 Gazjia v. NicholasJerns Co., 86 Wn. 2d 215,219 (1975). 
SI Id. 
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1. Plaintiff Does Not. and Cannot, Have Irrevocable Rights to Certain Common and 
Limited Common Elements. · 

Plaintiff claims the Board granted him pennission to install the HV AC Unit through and on 

Common and Limited Common Elements and that the Board cannot now revoke that permission 

because Plaintiff relied on it. In essence, Plaintiff is claiming that he has a right to keep his HV AC Unit 

installed through Common and Limited Common Elements despite the Board's absolute authority to 

regulate the use of those Elements. For Plaintiff's claim to succeed, Plaintiff must have either an 

easement or ownership interest in the Common and Limited Common Elements through which the 

HV AC Unit passes. Without such an interest, Plaintiff would have no right or ability to preclude the 

Board from exercising its powers to regulate the use and control of the applicable Common and Limited 

Common Elements. 

Here, the governing documents and RCW 64.34 et seq. prohibit Plaintiff from acquiring such 

an interest. At best, Plaintiff only acquired a license to pass the HVAC Unit through Common and 

Limited Common Elements, which the Board was free to revoke at any time. 

An agreement to convey common elements or subject them to a security interest 
must be evidenced by the execution of an agreement, or ratifications thereof, in the 
same manner as a deed, by the requisite number of unit owners.52 

The association, on behalf of the unit owners, may contract to convey common 
elements or subject them to a security interest, but the contract is not enforceable 
against the association until approved pursuant to subsections (1) and (2) of [RCW 
64.34.348).53 

Any purported conveyance, encumbrance, or other voluntary transfer of 
common elements, unless made pursuant to this section, is void.54 

An easement is an encumbrance on and interest in land.55 An easement's express creation 

52 RCW 64.34.348(2). 
53 RCW 64.34.348(3). 
54 RCW 64.34.348(4) (emphasis added). 
55 Bergv. Ting, 125 Wn.2d 544,551 (1995). 
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requires conveyance by deed.56 

The provisions of RCW 64.34 et seq. "may not be varied by agreement. and rights conferred 

by [RCW 64.34. et seq.] may not be walved."57 This includes the Association's ability to regulate the 

use and modification of Common and Limited Common Elements under RCW 64.34.304,58 The 

Declaration also contains a non~waiver provision, which precludes the Board from waiving any its 

rights under the governing documents unless such a waiver is in writing and signed by the Board.59 

It is indisputable that Plaintiff did not receive permission to install the HV AC Unit by recorded 

deed or any other written document conveying any interest in Common or Limited Common 

Elements.60 At the very least, RCW 64.34.348 and RCW 64.04.010 required a recorded deed to convey 

an ownership interest or easement to Plaintiff. Without an ownership interest or easement, Plaintiff 

would have no right to use or control Common or Limited Common Elements to use the HV AC Unit, 

Because there was no deed, any purported conveyance of ownership interest in or easement through 

Common or Limited Common Elements to Plaintiff was void under RCW 64.34.348(4). Because 

Plaintiffs interest in the Common and Limited Common Elements cannot be an easement or ownership 

interest, Plaintiff, at best, holds only a license to use the Common and Limited Common Elements 

through which the HV AC Unit passes. 

2. The Board's Permission for Plaintiff to Install the HV AC Unit was a License that the 
Board May Revoke at Any Time. 

An easement is a right and a license is a privilege.61 

The practical distinction [between a license and an easement] is that a license exists 
at the will of the landowner; it is permissive use, and therefore not wrongful, but it is 

56 Id., RCW 64.04.010, .020. 
57 RCW 64.34.030 (emphasis added). 
58 See RCW 64.34.304(1), 
59 Sheppard Deel., Exhibit A, Declaration, Article 18.2, "Failure of Board to Insist On Strict Perfonnance No Waiver." 
60 Hoy Deel., ,r4. Plaintiff claims he received pennission (subject to conditions) to install the HV AC Unit was oral 
permission at a Board meeting. 
61 17 William B. Stoebuck and John W. Weaver, Washington Practice: Real Estate§ 2.1, at 82 (2d ed.2004)). 
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revocable at will. An easement, on the other hand, is not revocable at will, though it 
may have a life that is limited to a stated time or to the duration of some purpose it 
serves.62 

A license, unlike an easement, does not convey an interest in land, but authorizes the doing 

of acts on the land of another and justifies the doing of an act which would otherwise be considered 

trespass.63 "A license differs from an easement in that it is revocable and nonassignable, and does 

not exclude possession, either wholly or partially by the owner of the servient tenement."64 

As stated above, Plaintiff cannot have an easement or ownership interest in the Common and 

Limited Common Elements that would give Plaintiff any right to prevent the Board from exerting its 

power to regulate the use of those Elements. Any such right would be void because the alleged 

conveyance of this right did not comport with RCW 64.34.348's requirements. Thus, the pennission 

the Board gave Plaintiff to install his HV AC Unit through Common and Limited Common Elements 

can only be a license. The Board may revoke such a license at any time. Therefore, as a matter of law, 

the Board had complete discretion to revoke Plaintiff's use of the Common and Limited Common 

Elements in connection with the HVAC Unit. The Board exercised this discretion, and Plaintiff's 

promissory estoppel claim must fail. 

To allow Plaintiffs promissory estoppcl claim to be heard at trial, the Court would have to find 

that Plaintiffs promissory estoppel claim (a claim in equity) could somehow overcome the statutory 

mandate of RCW 64.34.348(4) (noncompliant conveyances are void), the Board's power to regulate 

Common and Limited Common Elements under RCW 64.34.304, the non-waiver provisions in RCW 

64.34.030, and the non-waiver provisions in the Declaration. It is simply impossible for a 

promissory estoppel claim to overcome any, let alone all, of these legislative and governing 

62 17 William B. Stoebuck and John W. Weaver, Washington Practice: Real Estate § 2.1, at 82 (2d ed.2004)), 
63 Bakke v. Columbia Valley Lumber Co,, 49 Wn.2d 165, 170 (1956). 
64 Id. 
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document prohibitions. Therefore, the Court must dismiss Plaintiff's promissory estoppel claim. 

C. The Court Must Terminate the Preliminary Injunction. 

Because any claim Plaintiff may have to the Common and Limited Common Elements through 

which his HV AC Unit passes is a license that the Board may revoke at any time, the Court must 

tenninate the June 2, 2017 order granting Plaintiff a preliminary injunction and must hold that the 

Association has the power to end the HVAC Unit's use of any Common or Limited Common 

Elements at any time and at the Association's complete discretion. 

D. The Association is Entitled to Recover Its Attorneys' Fees and Costs. 

RCW 64.34.455 states that 

If a declarant or any other person subject to this chapter fails to comply with any 
provision hereof or any provision of the declaration or bylaws, any person or class of 
persons adversely affected by the failure to comply has a claim for appropriate relief. 
The court, in an appropriate case, may award reasonable attorney's fees to the 
prevailing party. 

Here, Plaintiff installed the HV AC Unit without pennission, which violated ' 

Declaration Articles 10,5 (Plaintiff cannot alter exterior of the building without Board 

approval) and 10.8 (nothing shall be altered or constructed in or removed from Common 

Elements without prior written consent of the Board), Plaintiff thereafter refused to remove the 

HV AC Unit and brought this lawsuit to prevent the Association from doing so, Plaintiff's 

refusal continued to violate Declaration Articles 10,5 and 10.8, 7.2 (use of Common Elements 

shall be governed by RCW 64.34 et seq., the Declaration, and other governing documents), 8.2 

(the Board may adopt rules governing the use of Limited Common Elements), and 13.4 

(powers of the Board). Plaintiff's refusal to abide by the Board's decisions also violated RCW 

64.34.348, 64.34.304, and other provisions of RCW 64.34 enumerated above. 

For these violations, which are ongoing, the Court should grant an award of fees and 
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costs to the Association. 

v. CONCLUSION 

As shown above, there is no question of fact that the Board exercised its authority under the 

governing documents and RCW 64. 34 et. seq. when it granted Plaintiff permission to install the 

HV AC Unit through Common and Limited Common Elements, and then threatened to remove the 

HV AC Unit when Plaintiff refused the Board's conditions. Plaintiff cannot show that the Board 

violated any duty owed to Plaintiff by talcing these actions and making these decisions. The business 

judgment rule insulates the Board's decisions, and so there can be no breach of RCW 64.34.304 as a 

matter of law. Further, even if Plaintiff could show the Board violated a duty owed to Plaintiff, 

Plaintiff cannot show any damage flowing therefrom. Thus, the Court must dismiss Plaintiff's claim 

that the Board breached its duty of care under RCW 64.34.304. 

In addition, the Board has absolute authority to regulate the use and modification of Common 

and Limited Common Elements. These powers cannot be waived, and for Plaintiff to obtain any 

irrevocable right to Common and Limited Common Elements through which the HVAC Unit passes, 

the statutes required Plaintiff to receive such an easement or ownership interest by recorded deed. 

Plaintiff did not receive such a deed, and so Plaintiff only had a license to use those Elements that the 

Board could revoke at any time. Therefore, Plaintiff's promissory estoppel claim must fail, and the 

Court must terminate the preliminary injunction. 

If the Court detennines that not all of Plaintiff's claims should be dismissed, then the 

Association requests that the Court grant an order of partial summary judgment dismissing the 

appropriate claims. The Association is entitled to an award of fees and costs arising from Plaintiff's 

violations of the governing documents and relevant RCWs. 

A proposed order is submitted herewith. 
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DATED this 15 th day of December, 2017. 

LEVY I VON BECK I COMSTOCK I P.S. 

~~uft 
Katie J. Comstock, WSBA No. 40637 
Seth E. Chastain, WSBA No. 43066 
Attorneys for the 400 Condominium Association 
1200 Fifth Ave., Suite 1850 
Seattle, WA 98101 
206-626-5444 
katie@levy-law.com 
sechastain@levy-law.com 
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CERTIFICATE OF SERVICE 

The undersigned certifies under the penalty of perjury under the laws of the State of 

Washington that I am now and at all times herein mentioned, a citizen of the United States, a 

resident of the State of Washington, over the age of eighteen years, not a party to or interested in the 

above-entitled action, and competent to be a witness herein. 

On the date given below I caused to be served the foregoing to the following individuals in 

the manner indicated: 

Michael Brandt 
Brandt Law Group 
1200 Fifth A venue, Suite 1950 
Seattle, WA 98101 
mbrandt@brandtlawgroup.com 

• Regular Mail 
~ E-Mail/E-service 
~ Messenger/Personal Delivery 
• Facsimile 

DATED this 15th day of December, 2017 at Seattle, Washington. 

Is Melissa Caracol 

Melissa Caracol, Legal Assistant 
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SUPERIOR COURT OF WASHINGTON FOR KITSAP COUNTY 

TERRY HOY 

PLAINTIFF/PETITIONER, 
vs. 

THE 400 CONDOMINIUM ASSOCIATION 

DEFENDANT/RESPONDENT, 

17-2-00867-4 
NO. 

DECLARATION OF 

ELECTRONICALLY RECEIVED 

DOCUMENTS 

(DERD) 

Pursuant to the provisions of GR 17, I declare as follows: 

1. I am the party who received the foregoing electronically transmitted for filing. 
2. My address is: 1517 S. Fawcett St., Suite #100, Tacoma WA 98402. 
3. My phone number is 253-383-1791 
4. The facsimile number where I received the document is 253-272-9359 and or 

e-mail address is tac@abclegal.com. r"\ ~ 
5. I have examined the foregoing document, determined that it consists of ~ 

Pages, including this Declaration page. 

I certify under the penalty of perjury under the laws of the State of Washington 
that the above is true and correct. 

Dated: 12/15/17 
At Tacoma, Washington. 

Si~~#~ 

Print Name: Lana Sheldon 
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MEMORANDUM OF UNDERSTANDING 

Between THE 400 Home Owner's Association and 

Mr./Mrs./Ms. Unit # ___________ _,, ---

If approved by THE 400 Home Owner's Association Board of Directors, 
Mr./Mrs./Ms. ___________ agree to the following terms 
and conditions for the installation of a Heating Ventilation and Air 
Conditioning {HVAC) system: 

A The HVAC installation proposal shall include the measurements and 
weight of the outdoor unit. The outdoor unit may not exceed 31 inches 
in height or 36 inches in width and 13 inches depth unless otherwise 
approved by THE 400 Home Owner's Association. 

B. The outdoor unit may not exceed 54 decibels when running at full load 
and must have a "Night Time Quiet Mode"feature which will allow it to 
run more quietly than normal operation. The unit owner agrees to run 
the unit in "Night.Time Quiet Mode" during the months of July and 
August between the hours of 9 p.m. and 6 a.m. 

C. The outdoor unit, associated electrical equipment and any piping, 
conduits, etc. must be painted a color matching the exterior wall 
adjacent to where it will be placed. 

D. All outdoor units must be placed upon a sound absorbing pad designed 
for such equipment, and the pad shall not be affixed in any manner to 
the limited common area. 

E. Any electrical equipment must be securely mounted to the structure 
in the most discrete location possible, and in a professional workman~ 
like manner, taking every precaution to protect the buildings 
envelope from damage. 

F. Any penetration and sealing of an exterior wall for the installation must 
be done in a professional manner using high grade sealants. 

Memorandum of Understanding 
Between THE 400 Home Owner's Association 

EXHIBIT q 
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and Mr./Mrs./Ms. ________ , Unit# __ _ 
Page 2 

G. All condensation from the HVAC system shall be directed to an inside 
plumbing drain. 

H. The installation, including electrical and plumbing must be done by a 
licensed, bonded, and insured contractor. The insurance for the 
installation contractor shall name THE 400 Home Owner's Association 
as Additional Insured for the purpose of installation. 

I. Any damage resulting from the installation or operation of the HVAC 
system will be the sole responsibility of the Owner. Repairs shall be 
completed immediately at the Owner's expense. 

J. Final installation shall be approved by a Home Owner's Association 
Board of Directors selected Consultant, at the Owner's expense. 

K. All costs incurred by the Home Owner's Association for consulting fee's, 
governmental fees, licenses, etc. related to the approval/installation of 
an HVAC system shall be the responsibility of the Owner. 

L. If, after installation of an HVAC system, a complaint is received by the 
Board alleging noise, vibration, or any adverse habitability condition as a 
result of the HVAC system, the Board will investigate. If, by a majority 
vote of the Board the allegation is sustained (proven), the Owner shall 
be responsible to immediately resolve/remedy the problem, or remove 
the HVAC system and restore the building to its original and approved 
condition at their (Owner's) expense. 

M. In the event a Unit with an HVAC system is sold, the Owner will make 
as 

a condition of sale, a requirement that the new Owner enter into this 
Memorandum of Understanding as a binding condition of the .sale. 

Memorandum of Understanding 
Between 'THE 400 Home Owner's Association 

and Mr./Mrs./Ms .. _______ _, Unit# __ _ 
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Page 3 

I have read and agree to the terms and conditions of this Memorandum 
of Understanding: 

Owner Unit Date 

Board Member Board Member Board Member 

Board Member Board Member 
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When Recorded, Return to. 

HILLIS CLARK MARTIN & PETERSON, P.S. 
Attention: Steven R. Rovig 
500 Galland Building 
1221 Second A venue 
Seattle, WA 98101-2925 

Grantor: 

Grantee: 

Legal Description (abbreviated): 
0 Additional on: SCHBD 

..;:;;..;;;=~~-\<, 

Assessor's Tax Parcel ID#: 
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CONDOMINIUM DECLARATION 
FOR 

THE 400, A CONDOMINIUM 

THIS DECLARATION is made by BREMERTON PARTNERS, L.L.C., 
a Washington limited liability company ("Declarant"). 

ARTICLE 1. ~ 

DEFINITIONS ~ 
1.1. WORDS DEFINED, For the purposes of this Decla~: 

amendments hereto, the following definitions shall ap . ~ 
1.1.1. "Allocated Interests" me e allocati f Common Expense 

Liability, interest in Common Elements and voting each of the 'ts in the 
Condominium determined in accordance with the fo in Section 6.4 and as 
listed in SCHEDULE B. . 

1.1.2. · les of incorporation for the Association. 

' laws" means the bylaws of the Association as they may from 
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and replacement of the Common Elements, including, except as otherwise provided 
herein, the Limited Common Elements, including allocations to reserves. 

1.1.9. "Commo11 Expense Liability" means the liability for Common 
Expenses allocated to each Unit, as set forth in SCHEDULB B. 

1.1.10. "Co11domi11ium" means The 400, A Condominium, er 
under the Declaration and the Survey Map and Plans. 

1.1.11. "Condominium Act" means the Washington Co 
codified at RCW ch. 64.34, as it may be from time to time amended. 

Corporation. 

.1.21. "HUD" means the Department of Housing and Urban 

PACIFIC NW TITLE 200704090180 
Oeclarat1on Rec Fee:$ 91,00 
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1.1.22, "Identifying Number" means the number on the Survey Map and 
Plans and as listed in EXHIBIT C, which identifies each Unit in the Condominium. 

1.1.23. "Limited Common Element" means a portion of the Common 
Elements allocated in Article 8 for the exclusive use of one or more but fewer than f 
the Units. 

1.1.24. "Managing Agent" means the person designated by the ~ ..... r, ____ , 
under Section 15.3. 

1.1.25. "Mortgage" means a mo1tgage, deed of trust> 
contract. 

1.1.26. 
Mortgage on a Unit. 

1.1.27, "Notice and Opportunity to 
described in Section 15.5. 

1.1.28. "Owner" or "Unit Owner" m 
who owns a Unit, but does not include anY, rson who has 

e arant or other person 
terest in a Unit solely as 

security for an obligation. 

1.1.29, "Person" means 
limited partnership, limited liability co 
or other legal entity. • 

r , corporation, partnership, 
go emmental subdivision or agency, 

1,1,30. "ProjectMintJta/le ,, s Declarant's lender for construction 
of the Condominium, and its SU'<~ess ssigns, as long as it is the holder of a 
Mortgage secured by Declar in e Condominium, including any Units 
owned by the Deel or an ecial clarant Rights held by the Declarant. 

~~eclarant Rigi,ts" means rights reserved for the benefit 
of the Declar i~~tion 11.2 below. 
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1,1.34. "U11it" means a physical portion of the Condominium designated 
for separate ownership, the boundaries of which are described in Section 6.2 and shown 
on the Survey Map and Plans. 

1.1.35. "VA"means the Veterans Administration. 

1.2. FORM OF WORDS. The singular form of words shall include th 
the plural shall include the singular. Masculine, feminine, and gender-neutral prv""'"-'l!" 
shall be used interchangeably. 

1.3. STATUTORY DEFINITIONS. Some of the terms defined O are al 0 

defmed in the Condominium Act. The definitions in the Declarag· o n 
limit or contradict the definitions in the Condominium Act. If th ~ c 
or conflict, the definition in the Condominium Act will prevail. ~ 

ARTICLE 2, 

CREATION OF COND 

The Declaration and the Condomin' 
Condominium is created and operated. In ent of a conflict between the provisions 
of the Declaration and the Condominium Act, e ondominium Act shall prevail. In the 
event of a conflict between the provisions c ation and the Bylaws, the 
Declaration shall prevail except to the e nt cl tion is inconsistent with the 
Condominium Act. The creati~ofth o m shall not be impaired, and title to a 
Unit and its interest in the Conmr6 le e t sh 1 not be rendered unmarketable or 
otherwise affected by reason of an · · · fi 1lure of this Declaration, the Survey 
Map and Plans, or any amen~et comply with the Condominium Act. 

() ~TICLE3, 

~ OF CONDOMINIUM 

The na e C inium created by this Declaration and the Survey Map 
and Plans is The <10 , ondominium. 

~ ARTICLE4. 

~ DESCRIPTION OF REAL PROPERTY 

The re property initially included in the Condominium and submitted to the 
' ium Act is described in SCHEDULE A. 
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ARTICLES. 

DESCRIPTION OF BUILDING 

The Condominium is comprised of one four-story building of steel and cone e 
construction comprised of flats and two-story loft Units. 

ARTICLE 6. 

DESCRIPTION OF UNITS; ALLOCATED INTE 

6.1. NUMBERANDIDENTIFJCATIONOFUNITS. TheCoe·n• 
70 Units. The Identifying Number of each Unit is set forth in Sc DULE 

locations of the Units are shown on the Survey Map and . 

6.2. UNIT BOUNDARIES. The boundaries 

6,3. 

6,3.2. 

located Interest. 

The locati ~~ ation of each Unit are shown in the Survey Map and Plans. 

4. ~ ATED INTEREST, As set forth in SCHEDULE B, the Allocated 
cli mt in the Condominium, for purposes of Common Expense Liability, 

i st in t mmon Elements and voting, is determined by dividing the area for each 
U · a hown on SCHEDULE B by the total of all such areas. 
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ARTICLE 7. 

COMMON ELEMENTS 

7.1. DESCRIPTION. The Common Elements are all portions of the 
Condominium other than the Units, including all portions of the walls, floors or ceilin s 
which are not a part of or within the Unit boundaries provided in Section 6.2. 
Common Elements also include the entrance lobby, elevators, stairs, corridor 
circulation areas, amenity spaces, plaza areas, walkways and similar facili 
Condominium. The Common Elements also include any chute, flue, d , 
bearing wall, bearing column, or any other fixture which lies partially w1 · d P. 

portion of a Common Element. ("\ 
outside the designated boundaries of a Unit which serves more g r 

7.2. USE. Each Owner shall have the right se e ~ ments in 
common with all other Owners and a right of access m the O r t across the 
Common Elements to the public streets. The right t se the Com n Elements extends 
not only to each Owner, but also to his agents, serv tenants, f: ly members, 
invitees, and licensees. The right to use the Common le ents · uding the Limited 
Common Elements, shall be governed by t e· provisions o,...,._."'-"'..,,ndominium Act, this 
Declaration, the Bylaws, and the rules and ations of the Association. 

7.3. CONVEYANCEORENCUMB CE OMMONELEMENTS. Portions of 
the Common Elements not necessary fo..,.+ ... ..-...nlf bi · of a Unit may be conveyed or 
subjected to a security interest ~e oci ~i proved by the Owners having at 
least 80% of the votes in the Assic' tio , i c udi 80% of the votes excluding votes 
held by the Declarant or an affiliate cl an as defined in the Condominium Act) 
and the consent of Eligible Mo a es its to which are allocated at least 51 % of the 
votes of Units subject to Mo ges:!e b ligible Mortgagees. All of the Owners of 
Units to which any ~ted o on E e ent is allocated must agree in order to convey 
that Limited Com E e n r · t it to a security interest. Any conveyance, 
encumbrance, j er ansfer (voluntary or involuntary) of an individual 
interest in the all be void unless the Unit to which that interest is 
allocated is als 

ARTICLES. 

LIMITED COMMON ELEMENTS 

• SCRIPTION. The Limited Common Elements allocated to each Unit or 
't e described in SCHEDULE C and are shown on the Survey Map and 
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8,2. USE, Each Owner shall have the exclusive right to use the Limited 
Common Elements allocated or assigned solely to the Owner's Unit. Notwithstanding 
the foregoing, however, the Owners of Units 113 and 114 may use the Unit 115 Deck 
LCE and adjacent exterior stairway, and the Owner of Unit 113 may use the Unit 114 
Deck LCE, in each case for the purpose of accessing Units 113 and 114 via their ext · r 
entryways. The right to use the Limited Common Elements extends not only to each 
Owner of a Unit, but also to the Owner's servants, tenants, family members an 
and, in the case of Units 113 through 117, inclusive, their customers and/or clients, 
Board may adopt rules and regulations governing the use of the Limited C,,..,._u...._, 
Elements. 

8.3. REALLOCATION. A Limited Common Element max e-K l a 
between Units only with the approval of the Board and by an am 
Declaration executed by the Owners and Eligible Mortgagees of h 
Limited Common Element was and will be allocated. e ard ~-·-"'-::::.1::..r 

request of the Owner or Owners under this Section m 30 days n'NoM.tll't'I 

period provided by this Declaration, unless the prop s d reallocat 
with the Condominium Act or the Declaration. The a lure of the 
request within such period shall be deemed approval t ere f. T 
recorded in the names of the parties and of e Condomi · ommon Element may 
be reallocated as a Limited Common Elem , r a Limited Common Element may be 
incorporated into an existing Unit with the ap of 67% of the Owners, including the 
Owner of the Unit to which the Limited C e ent was allocated and the Owner 
of the Unit to which the Limited Comm m w e allocated or incorporated. 
Such reallocation or incorporati.,0Q shal r c an amendment to the Declaration 

and the Survey Map and Plan~ ~LE 

9

• 

• ~ANDSTORAGE 

9.1. G ~ ~GE IN UNITS, Each Unit shall be allocated one or 
~II,lOJO--~~king spaces and one storage unit as set forth on the 

F NG SPACES, Parking spaces within the Condominium are to 
e par · n of operable passenger motor vehicles and may not be used for 
ercial hicles, trailers, or recreational vehicles, or for other purposes 

e _______ . ---Pl'eSsly allowed by rules and regulations adopted by the Board. 
y 1rect that any vehicle or other thing improperly parked or kept in a 

ng spa any vehicle lacking or displaying a parking permit be removed, and if it 
oved the Board may cause it to be removed at the risk and cost of the owner 
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ARTICLE 10. 

PERMITTED USES, MAINTENANCE OF UNITS; CONVEYANCES 

10.1. USE; TIMESHARING PROHIBITED, Except as othetwise provided in 
Section 10.2 below, the Units are intended for and restricted to residential use only on 
ownership, rental, or lease basis, and for social, recreational, or other reasonab ti itr s 
normally incident to such use, which may include use as a home office not involvm 
of the Unit by nonresident employees or regular visits to the Unit by custo ............ ~r ients. 
Timesharing of Units, as defined in RCW ch. 64.36, is prohibited. 

10.2. COMMERCIAL USES, Units 113, 114, 115, 116 and 
of the Condominium may be used for retail or office uses by the 
such commercial use is to the extent permissible wider applicabl 
ordinances and subject to the following: 

. 10.2.1. Such commercial uses must 
Owners as determined by the Board in the exercise reasonab 
Customers or clients of any business operating from s c 
entry of the Unit exclusively; provided, ho ever, that an i,.....,~rustomers or clients who 
are persons with disabilities or who are ot · e incapable of accessing such Units due 
to physical limitations and/or the layout of the · ays and entrances to such Units may 
access such Units through the common ar djacent to such Units. 

delivery or shipment of merchandise, supplies, and fixtures to 
such n t shall be accomplished in a manner that shall not wireasonably 
the q e enjoyment or the security of the other Units. 

10.2.5. The Owner of any such Unit shall not allow or permit any 
t' uing · tion or any offensive or obnoxious and continuing noise or any offensive 

or ~~ ious and continuing odor to emanate from the Unit into any other Unit, nor shall 
t Own r llow or permit any machine or other installation therein to constitute a 
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nuisance or otherwise to unreasonably interfere with the safety or comfort of any of the 
Owners of other Units. 

10.2.6. The Owner of any such Unit shall not use nor occupy the Unit nor 
do or permit anything to be done thereon in any manner which shall make it impossi 
for the Association to carry any required insurance, or which will invalidate or 
WU'easonably increase the cost thereof or which will cause structural injury to t 
building, or which would constitute a public or private nuisance or which will v10 

laws, regulations, ordinances or requirements of the federal, state or local go;~:nnte 
of any other governmental authorities having jurisdictions over the prop 

10,2.7. The Owner of any such Unit shall bear the ex~s · o 
any changes in utility services necessitated by the use of the Unit~~ 

10,2,8, The cost of any trash disposal fo uc it in ess of the 
average cost of trash disposal for a comparable Unit so ely for 1 e 1al purposes 
shall be directly assessed to the Unit in the Board's e sonable di r tion. 

So long as the Owner of any such Unit complies wit t 
and of applicable law, such Owner's right to conduct b 'ne 
of, such Unit shall not be denied or unreas bly conditione . 

10.3. LEASING. No lease or r o it ay be less than the entire Unit. 
All leases or rental agreements }bi; the 'ts s all p ide that its terms shall be subject in 
all respects to the provisions of tlfi§iar ti 11 the Bylaws and rules and regulations 
of the Association and that any fail 15 nt to comply with the terms of such 
documents, rules, and regula · all fault under the lease or rental agreement. 
If any lease under this Sectio oes no c n in the foregoing provisions, such provisions 
shall nevertheless b ~ ed o e part o the lease and binding upon the Owner and the 
tenant by reason s.~=--- is Declaration. All leases and rental agreements 
shall be in writ" a eases and rental agreements shall be delivered to the 
Association b ~ e 1n,1;~,.,½a,,cy ences. If any lessee or occupant of a Unit violates 
or permits the · la: · on b 1 uests and invitees of any provisions hereof or of the 
Bylaws or of the d reg ations of the Association, and the Board determines that 
such violati a be peated and that a prior notice to cease has been given, the 
Board ma 1ve no ·c to the lessee or occupant of the Unit and Owner thereof to 
forthwith e e such v olations, and if the violation is thereafter repeated, the Board shall 
have u o · , o behalf and at the expense of Owner, to evict the tenant or occupant 
if e a· to o so after Notice from the Board and an Opportunity to be Heard. The 

d shall no liability to an Owner or tenant for any eviction made in good faith. 
ociation shall have a lien against the Owner's Unit for any costs incurred by it in 

with such eviction, including reasonable attorneys' fees, which may be 
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collected and foreclosed by the Association in the same manner as Assessments are 
collected and foreclosed under Article 17. Other than as stated in this Section, there is no 
restriction on the right of any Owner to lease or otherwise rent his Unit. 

10,4. MAINTENANCE OF UNITS, COMMON ELEMENTS, AND LIMITED Co 

ELEMENTS, RECORDS. Except as provided below, the Association is responsible for 
maintenance, repair, and replacement of the Common Elements and the LimiteJ;K~lll11~J:1.. 
Elements, and each Owner is responsible for maintenance, repair and replacemen 
Owner's Unit. Each Owner shall, at Owner's sole expense, keep the inter.,..· ,,,,_,.....__-• .._ 
and its equipment, appliances, and appurtenances in a clean and sa11ital).: nditio 
rodents and pests, and in good order, condition, and repair and shall do 
and painting at any time necessary to maintain the good appearance o 't1 

Unit. ~" 

10.4.1. Each Owner shall be responsib o he ~~6 , repair, or 
replacement of any plumbing fixtures, water heaters, · con itio;i · , fans, and 
heating equipment which serve only that Unit, whe or not loc e in the Unit. In 
addition, each Owner shall be responsible for them · enance, rep i or replacement of 
any windows or doors which serve only that Unit, wH or no ated in the Unit; 
provided, however, that such maintenance, repair and re ~ shall be subject to 
oversight by the Association and shall be · tent with the quality, materials and finish 
standard to the Condominium. Notwithstan e foregoing, the Association shall be 
responsible for periodic washing of the ex · r o :windows, 

10,4,2. Each Owner s ke,6y'tl\e1 spective Limited Common 
Elements in a neat, clean and o~~c i 1~ m accordance with any rules and 
regulations of the Association. 

10,4.3. The s oc1atio , as a Common Expense, provide for the 
inspection of any porp~n of nit or IY ited Common Element) the failure of which to 

Elements or anot II · s ecessary Common Expenses, including, but not 
maintain properly ~Ye~ e e Common Elements, Limited Common 

limited to, de l ra , rep d flue, bathtubs) sinks, toilets, hot water tank and 
plumbing and l=uvi;u x es. he Association shall provide at least three days' notice 
to the occupant,-.,.._,, .• ......_Unit shall specify in the notice what items are to be inspected 
and a time for in e 'on. If the inspection discloses the need for repair or 
replaceme ~ci · n may either require the responsible Owner to make the repair 
or replace nt or t ake the repair or replacement itself and allocate the cost thereof to 
Owner. T e ssoc · t on shall maintain complete records of all inspections, maintenance, 
rep s r c ents done by it or its agents or contractors with respect to the 
C ents, Limited Common Elements or Units. 

Condominium Declaration 
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10.5. EXTERIOR APPEARANCE. In order to preserve a uniform exterior 
appearance for the Condominium, the Board shall provide for the maintenance, repair, 
and replacement of the exterior of the building. No Owner may modify or decorate the 
exterior of the building, or screens, doors, awnings, or other portions of any Unit visible 
from outside the Unit without the prior written consent of the Board or in accordanc 
with rules or regulations of the Association. No solar panels, radio or television ante 
satellite dishes or other appliances may be installed on the exterior of the build' · 
the prior written consent of the Board. 

10.6. PROTECTED ANTENNAS. An Owner may not install an aiuenria 
other receiving device in or on any portion of the Common Elements or ·ted C mon 
Elements, except as provided in this Section. Each Owner shall ha ~· t tall a 
Protected Antenna (as defined by the provisions of 47 C.F.R. § 1. e' as it 
now exists or is hereafter amended or replaced, or any other fede state o l cal 1 , 
code, rule or regulation that pre-empts, prohibits or li · res icti n onditions to, 
the installation, maintenance or repair of telecomm tions equi nt-cl sired by an 
Owner) (but no other kind of antenna, dish or recei device) 'n Limited Common 
Element area allocated to the Owner's Unit, subject o e conditio and limitations set 
fo1th in this Section; provided, however, the Associa n ----"--=~ · it the installation of a 
Protected Antennae by Owners if the Asso · ation provide,,......,_.._,._...,ual antenna system that 
complies with the FCC Rule or any other l , dinance, rule or regulation that permits 
such prohibition. If the provisions of this Sec · n nflict with any applicable federal, 
state or local law, ordinance, rule or regul · ili e s of such law, ordinance, rule or 
regulation shall prevail, but the conditio b 'tat set forth jn this Section shall be 
enforced to the maximum exten()ermi a . . 

10.6.1. Owner pro~t · a Protected Antenna shall be deemed 
to warrant to the Association a a ee a he Protected Antenna for Owner's Unit will 
be installed and maintained, wner' o ost and expense, in a diligent and 
workmanlike manne~d in c rdanc 'th all applicable federal, state and local laws, 
ordinances, rules re~o . otected Antenna shall be installed by a 
qualified, licen-"'""'''..,, n · on actor to install any Protected Antenna under a 
contract with e · 'ch ntractor acknowledges and agrees that the contractor 
shall have no · n · hts 't espect to any property other than the Unit of Owner. 
Owner shall del ch contract to the Association, 

· r to installing any Protected Antenna, Owner proposing the 
hall de ·v r reasonable evidence to the Board that any applicable warranty 
· ed result of the installation or presence of the Protected Antenna. 

u~=- o the Board a copy of any plans and specifications for the 
latio o e Protected Antenna. Such plans and the installation shall conform with 
nginee • g and construction practices and shall demonstrate that the installation or 

ce will not adversely affect the building or any Unit. In particular, the 
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installation shall not, without the consent of the Board, which it may withhold in its sole 
discretion, penetrate the exterior of the building. The Board may have the installation 
inspected by a member of the Board, the Managing Agent or its consulting engineer or 
architect at such stages as the Board deems prudent, provided such inspections do not 
materially delay the installation. 

10.6.3. Owner of the Unit benefited by the Protected Antenna 
indemnify, defend, and hold the Association and each other Owner harmless fro 
liability, cost or expense arising out of or in connection with the Protected~ 
including the cost of repairing any damage to the Building caused by th tallat1 , 
presence, use, maintenance, repair or replacement of any Protected Ant The 
Protected Antenna shall be deemed to be a part of the Unit served b 
Antenna and shall not be deemed a Common Element. 

10.6.5. The Board may rec@it:~ the Protected Antenna to be painted so it 
blends in with its surroundings or located in~ · cular place or screened to minimize 
adverse aesthetic effects, provided that the st o · ting or screen is not unreasonably 
expensive in relationship to the cost oft t te nna and the painting, location 
or screening does not interfere with rec · 07~ 

10. 7. EFFECT ON INs~=thinl all be done or kept in any Unit or in 
any Common Element or Limit ent that will increase the rate of 
insurance on the property wit e P, • o . itten consent of the Board. Nothing shall 
be done or kept in an nit o any mon Element or Limited Common Element 
that will result in ~~~la: · f i ance on any part of the property, or that would 

10.8. L RA N OF COMMON AND LIMITED COMMON 
e C n Elements and Limited Common Elements shall be 

subject to the rovi · n fth1s Declaration and the rules and regulations of the Board. 
Nothing sh.p.14,...,,..._,;lu'""-e onstructed in or removed from any Common Element or 
Limited monB\e ent without the prior written consent of the Board. 

imls. Except as set forth in Section 10.2, no sign of any kind shall be 
e public view on or from any Unit, Limited Common Element or Common 

ent wi the prior consent of the Board. The Board may erect, in the Common 
, a master directory listing Units that are for sale or lease or may regulate the 

ation of signs advertising Units for sale or lease. This Section shall not apply 
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to the Declarant who may post such signs on the property as it deems necessary or 
appropriate for the sale of Units in the Condominiwn as long as the Declarant has a Unit 
for sale. 

10.10. PETS. Domesticated animals or birds (herein referred to as "pets" m 
kept in Units subject to rules and regulations adopted by the Board, provided that 0 
shall not keep more than (i) two dogs or (ii) two cats or (iii) one dog and one c · a 
Unit. Pets are not allowed on any Common Elements unless they are on a leas 
person's control or in a carrier. The Board may, after Notice and Opport · o 
Heard, at any time require the removal of any pet which it finds is distur g othe 
Owners unreasonably, and may exercise this authority for specific pets e thong 
pets are pennitted to remain. 

10.11. QUIET ENJOYMENT, OFFENSIVEACTIVITY. No 
anything to be done or kept in the Owner's Unit, Limit•~t011)ln10Q. 
Common Elements which would interfere with the ri 
residents of the Condominium. In particular, louds e 
rigidly attached to a party wall with another Unit or 
shelves, or cabinets in a Unit in a manner that will in 
the building. 

10,12, OFFENSIVE ACTIVITY, No~· ~r offensive activity shall be carried 
on in any Unit, Limited Common Element, or C n Element, nor shall anything be 
done therein that may be or become an a o ance to other Owners, Owners 
shall not permit any condition to exist ~~ , breed, or harbor infectious plant 
diseases or noxious insects or •in U 

10.13. TRASH R.EMOVA ~-~ shall be responsible for removing all 
trash or garbage from the Uni J;~~it in proper receptacles. 

10.14. HA~ OTAN • The Owner of each Unit shall not permit any 
Hazardous Subst c t ~ recessed, stored, transported, handled, or disposed 
of on, under, i r o h er's Unit or the Condominium. Each Owner shall 
indemnify, de eu1.i,✓~,u o h ss the other Owners and the Association from all 
fines, suits, pro d ~, cl · , and actions of any kind arising out of or in any way 
connected with y 1 or 1scharges of Hazardous Substances or wastes arising from 
the operati ~~ nit or the Property by the Owner, tenants, or invitees of the 
Unit. As s d here , e term "Hazardous Substance" means any hazardous, toxic, or 
dangerous stance aste, or material that is or becomes regulated under any federal, 
state c ordinance, rule, regulation, or other law now or hereafter in effect 
pe · t nv1ronmental protection, contamination, or cleanup, including without 
r tion an s bstance, waste, or material that now or hereafter is designated as a 

1-1<t<"1""'"US Substance" under the Comprehensive Environmental Response, 
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Compensation and Liability Act (42 U.S.C. § 9601 et seq.), or under any local or state 
rule or regulation. Without limiting the foregoing, Hazardous Substances shall include, 
but not be limited to, any substance which after being released into the environment and 
upon exposure, ingestion, inhalation, or assimilation, either directly from the environment 
or indirectly by ingestion through food chains, will or may reasonably be anticipate t 
cause death, disease, behavior abnormalities, cancer, and/or genetic abnormalities. 

10.15, CONVEYANCE BY OWNERS, NOTICE REQUIRED. The right of an 
to convey the Unit shall not be subject to any right of approval, disapprov , 
or similar restriction by the Association or the Board, or anyone acting o 
An Owner intending to convey a Unit shall deliver a written notice to 
two weeks before closing, specifying (a) the Unit being sold, (b) the 
the purchaser, of the closing agent, and of the title insurance com 1 

purchaser's interest, and (c) the estimated closing date, The Boa d shall ha 
notify the purchaser, the title insurance company, and t of 
unpaid Assessments and charges outstanding against 
information is requested. Promptly upon the conve 
shall notify the Association of the date of the conve 
address. The Association shall notify each insurance 
insurance policy under Article 21 of the name and addres.,-_LllJ..,,, ... ew Owner and request 
that the new Owner be made a named ins der such policy. At the time of the first 
conveyance of each Unit, every Mortgage, lie , o th.er encumbrance affecting that Unit 
and any other Unit or Units or real prope , er the percentage of undivided 
interest of that Unit in the Common Ele rm, s 1 o aid and satisfied of record or the 
Unit being conveyed and its un~ided ere6yirt\the ommon Elements shall be released 
therefrom by partial release dul~~rd r ~ chaser of that Unit shall receive title 
insurance from a licensed title ins co against such Mortgage, lien, or other 

encumbrance. ~ ~ 

• ~ICLEU. ' 

y,.r,.,n,...,..,1r.1.~S AND SPECIAL DECLARANT RIGHTS 

11.1. GHTS, Declarant reserves the Development Right to 
(a) create up to a to 'ts within the Condominium, (b) create Limited Common 
Elements a~n t t se Units and ( c) allocate parking spaces and storage areas to 
Units as ited :i: on Elements pursuant to Article 9. 

• L DECLARANT RIGHTS, Declarant reserves the following Special 
· o long as Declarant owns a Unit: (a) to complete any improvements · 

on ey Maps and Plans, (b) to maintain sales offices, management offices, 
and ex erior signs advertising the Condominium, and models in Units that are not 

d are for sale by Declarant, in Units owned by Declarant, and in the Common 
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Elements of the Condominium, (c) to conduct sales events a.nd other activities relating to 
the marketing of Units in the Common Elements of the Condominium; (d) to use 
easements through the Common Elements for the purpose of making improvements 
within the Condominium, and (e) to elect, appoint, or remove any officer of the 
Association or any member of the Board during the period ofDeclarant Control as 
provided by Article 14. 

11.3. DECLARANT lNSPECTIONS. Declarant shall have the right, but no 
obligation, to conduct inspections and tests from time to time of all or any 
Condominium in order to ascertain the physical condition of the improv 
Condominium and to determine whether maintenance, repairs or replac e 
such improvements are indicated. Declarant shall pay all costs of St:1CH.-ms1oec 
tests made pursuant to this Section, shall restore the affected port· o 
condition immediately prior thereto, and shall indemnify the Ass 'ation 
any affected Units from any damage resulting therefro e lar t -,a=l~l ~--/ 
of entry on, over, under, across and through the prop as may be 
to exercise the rights described in this Section. 

11.4. DECLARANT RIGHT TO ATTEND Ass ~IA-: ION 
MINUTES AND NOTICES. Until December 31, 2010, (a)'B ar shall have the right to 
attend all meetings of the Board and the A ·ation; (b) the Association shall send 
Declarant notices of such meetings at the sam 1 e notices are given to the members of 
the Board or the Association, as the case m opies of minutes of all meetings of 
the Board and the Association; and (c) ~•i;rai~1Ni ve the right to inspect the books 
and records of the Association a~furth ro 1 e i ection 13.7. Notices and minutes 
shall be given to Declarant in vfrol.n to e 1 ran t the address specified in Section 13.5 
or in such other manner as Declar s 1 s e · . 

l 1.5. TRANSFER, T 
except by instrument 
successor and the t 
the parties involv 
Development i t r 

ARTICLE 12. 

g YFORREPAIRORMAlNTENANCE 

he and its agents or employees may enter any Unit and the Limited 
cated thereto to effect repairs, improvements, replacements, 

tenan sanitation work deemed by the Board to be necessary in the perfonnance 
ties, to clo necessary work that Owner has failed to perfonn, or to prevent damage 

on Elements or to another Unit. Except in cases of great emergency that 
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preclude advance notice, the Board shall cause the Unit occupant to be given Notice and 
an Opportunity to be Heard as far in advance of entry as is reasonably practicable. Such 
entry shall be made with as little inconvenience to Owners and occupants as practicable. 
The Board may levy a special Assessment against Owner of the Unit for all or part of the 
cost of work that Owner has failed to perform which may be collected and foreclose 
the Association in the same manner as Assessments are collected and foreclosed unde 
Article 17. Toe Board may require Owners and tenants to furnish duplicate ke 
Units to the Board or the Board's designated agent. 

ARTICLE 13. 

OWNERS ASSOCIATION 

13.1. 

s to supplement the Declaration, 
provide for the administration of the Ass iatl an property, and for other purposes 

ct t~ ec aration. 

RAN ~ ch Owner of a Unit (including the 
d shall be entitled to one membership 

be considered appurtenant to that 
I e the sole qualification for membership in 
be transferred in any way except upon the 

----~o==-., to the transferee of title to the Unit, provided 
tract, the contract purchaser shall exercise the rights of 

o..'-.l"Yt't11~sso · ion, this Declaration, and the Bylaws, except as 
the voting representative unless otherwise specified. Any 

attempt to make p sfer shall be void. Any transfer of title to a Unit shall 
operate aut ~-c t sfer the membership in the Association to the new Owner. 

13 4. Pow OF THE AssocIA TION. In addition to those actions authorized 
elsew i ration, the Association shall have the power to: 

Adopt and amend the Bylaws and the rules and regulations for the 
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13.4.2. Adopt and amend budgets for revenues, expenditures, and 
reserves, and impose and collect Common Expenses and special Assessments from 
Owners; 

13.4,3. Hire and discharge or contract with Managing Agents and o 
employees, agents, and independent contractors; 

13.4,4, Institute, defend, or intervene in litigation or administra 
proceedings in its own name on behalf of itself or two or more Unit Owne.,.y "......_ ••• ~ ... -. 
affecting the Condominium, provided, however, that the approval of 0 
least 67% of the votes in the Association shall be required before the A c · tion a 
institute, commence or intervene in any litigation or administrative pro ·~· ding 
arbitration, other than litigation or other proceedings against O ecs1o o ec · 
delinquent Assessments or for enforcement of the Declaration or les and e lati s of 
the Association; but Owner approval shall not be requi nt o ch litigation 
or administrative proceedings; 

13.4.5. Make contracts, borrow mo e 

13.4.6. Regulate the use, maintenance, air, e acement, and 
modification of Common Elements and L' d Common Elements; 

13.4.7. ts to be made as a part of the 
Common Elements; 

If. e estimated cost of any separate property 
·"~··=r=o· ment to the Condominium exceeds $5,000, the 

lding a majority of the votes in the Association shall be 

.4.8, , No structural change shall be made to a Unit 
with p of the Owner of that Unit; and 

~ The beneficial interest in any property acquired by ~QQlllio pursuant to this Section shall be owned by the Owners in the same 
.-N-<, ... _,.,.,, their respective interests in the Common Elements and shall 

r be held, sold, leased, mortgaged, or otherwise dealt with as the Board 
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13.4.9. Grant easements, leases, licenses, and concessions through or 
over the Common Elements and petition for or consent to the vacation of streets and 
alleys; 

13.4.10. Impose and collect any payments, fees, or charges for the us , 
rental, or operation of the Common Elements and for services provided to Owners; 

13.4.12. Impose and collect charges for late payment of 
further provided in Article 17 and, after Notice and an Opportunity t 
Board or by such representative designated by the Board and in acc9roa:iice 
procedures as provided in this Declaration, the Bylaws, or rules n regula · o a 
by the Board, levy reasonable fines in accordance with tabli d schedule 
thereof adopted by the Board and furnished to the 0 
Declaration, the Bylaws, and rules and regulations o 

13.4.13. Impose and collect reasonabl c 
recording of amendments to this Declaration, resale ce · 
RCW 64.34.425, and statements ofunpai 

Assessments; 

er powers conferred, by this Declaration or the 
Bylaws; 

~ • ercise any other powers necessary and proper for the 
governan ~ -on of the Association. 

• s IATION ANNUAL INSPECTIONS. At least annually, the Association 
ondominium inspected by a qualified engineer, architect or other 

h ed pro ional ("Inspector") in order to ascertain the physical condition of the 
e ents in the Condominium and to detennine whether maintenance, repairs or 
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replacements of any such improvements are indicated. The inspection shall cover, at a 
minimum, the building envelope, including the roof, balconies, terraces, windows and 
doors, plumbing lines, storm and sanitary sewer lines and other building systems. 
Promptly after completion of the inspection, the Inspector shall prepare a written report of 
the inspection to the Board (the "Annual Inspection R~port"). Until December 31, 0, 
the Board shall promptly send a copy of each Annual Inspection Report to Declarant 
the following address: 

Bremerton Partners, L.L.C. 
4739 University Way N.E., Suite 1607 
Seattle, WA 98105 

The Association shall cause any necessary main nee cribed in each Annual 
Inspection Report to be completed in a ti anner, The Association and the Owners 
shall be deemed to have waived any claim ag · Declarant or Declarant's architect or 
contractor for any damage to the Condom' · 'rect result of the Association's 
failure to cause any such repairs or !11ai:n.re1Jl61tce l:i orrned. 

13.6. FINANCIAL STA~EN ~ DS. The Association shall keep 
financial records in accordance wi ~r~~pted accounting principles and in 
sufficient detail to enable the AE' a~~ ply with the resale certificate 
requirements set forth in RC . 4.4 . n financial and other records shall be made 
reasonably available ex i ation b ny Unit Owner and the Owner's authorized 
agents. At least a1nnt!Ml1i',M!le s cia ·o shall prepare, or cause to be prepared, a 
financial stateme t · n accordance with generally accepted accounting 
principles. T tement shall be audited at least annually by a certified 
public accounWJ1•1>.1W.111 am ber of the Board or an Owner. The financial 
statement shall l,'../1,;j,,.!~v.w.u.,let 1 time for the Association's annual meeting and in any 
event within 1 owing the end of the fiscal year and a copy of such financial 
statement s t t eclarant for each year through 2010. Any Mortgagee will, 
upon requ t, be en 't d to receive the annual financial statement within 120 days 
following end o t e fiscal year. The Board, or persons having 35% of the voting 
po · o 1e so · tion, may require that an audit of the Association and management 
bo s be e nted at any special meeting. An Owner, at his expense, may at any 

s able t1 conduct an audit of the books of the Board and Association. Upon 
guest of FHLMC, FNMA, HUD or VA, if it is a Mortgagee, the Association 
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shall provide such Mortgagee within a reasonable time the financial statement of the 
Association for the preceding fiscal year. 

13. 7. INSPECTION OF CONDOMINIUM DOCUMENTS, BOOKS, AND RECORDS. 
The Association shall make available to Owners, Mortgagees, prospective purchase 
their prospective Mortgagees, and the agents or attorneys of any of them, current cop1 s 
of this Declaration, the Articles, the Bylaws, the rules and regulations of the A · tio 
and other books, records, and financial statements of the Association. "Availab e 
mean available for inspection upon request, during normal business hours~other 
reasonable circumstances. The Association may require the requesting to p 
reasonable charge to cover the cost of making the copies. . 

/{j ARTICLE 14. 

DECLARANT CONTRO 

14,1. DECLARANT CONTROL UNTIL TRA s l'ION DATE. ntil the Transition 
Date, Declarant shall have the right to appoint and r :.ve all me b rs of the Board, 
provided that (a) not later than 60 days after conveyan o O o e Units that may be 
created to Owners other than Declarant, at~t one memoe not less than 25% of the 
members of the Board must be elected by ~ s other than Declarant and (b) not later 
than 60 days after conveyance of 50% of the · s at may be created to Owners other 
than Declarant, not less than one-third of e the Board must be elected by 
Owners other than Declarant. 

14.2. TRANSITION DA)i, ec ar ol of the Association shall terminate 
on the Transition Date. The Transit1 Q._.t t be no later than the earlier of 
(a) 60 days after conveyance o O oft its that may be created to Owners other 
than Declarant, (b) five years a er the a e recording of this Declaration, (c) two years 
after the last convei of a 'tor t ast exercise of a Development Right to create a 
Unit, or (d) the da e n ~ records an amendment to this Declaration signed 
by Declarant ~ r 1ec gagee pursuant to which Declarant voluntarily 
surrenders the ri h er a nt and remove officers and members of the Board. If 
Declarant vol ~surr s control pursuant to (d) above, Declarant may require that 
for the duration riod Declarant Control, specified actions of the Association or 
the Board, es · e · recorded instrument executed by Declarant, be approved by 
Declarant ore ecome effective. 

~J.A.l~"naNT,S TRANSFER OF ASSOCIATION CONTROL, Within 60 days 
ate, Declarant shall deliver to the Association or to the Managing 

tall p~,,,.,., ... , of the Owners and of the Association held or controlled by Declarant 
· g, but ot limited to, the following: 
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14.3.1. The original or a photocopy of the recorded Declaration and each 
amendment to the Declaration; 

14.3.2. The certificate of incorporation and a copy of the Articles as filed 
with the Secretary of State; 

14.3.3. The Bylaws; 

14.3.4. The minute books, including all minutes and other,,.,,u,u....,--an.d 
records of the Association; ("\' 

14.3.5. Any rules and regulations that have been ado ted; ~ 
14.3,6. Resignations of officers and members of 

required to resign because Declarant is required to relin · 

14.3.8. 

14.3.9. All tangible personal ;,,.."""",.h' of the Association, represented by 
Declarant to be the property of the Associ · · n ntory of the property; 

Association; 

~ Any other permits issued by governmental bodies applicable to 
the Condo ~ rce on the Transition Date; 

,3.14. All original warranties that are still in effect for the Common 
ents, o other areas or facilities that the Association has a responsibility to 
ta' and repair, from the contractor, subcontractors, suppliers, and manufacturers and ,. 
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all owners' manuals or instructions furnished to Declarant with respect to installed 
equipment or building systems; 

14.3.15, A roster of Unit Owners and Eligible Mortgagees and their 
addresses and telephone numbers, if known, as shown on Declarant's records and th 
of closing of the first sale of each Unit sold by Declarant; 

14.3.16. Any leases of the Common Elements ot areas and other 
which the Association is a party; 

14.3.17. Any employment contracts or service contracts ~~ 
Association is one of the contracting parties or service contracts in which ~:l tion 
or the Unit Owners have an obligation or a responsibility, directlyf5'r #Y,-: o ay 
some or all of the fee or charge of the Person performing these es; and 

14.3.18. All other contracts to which t e ciatio ·s 

14.4. 
Declarant Control, the records of the Association sh 1 
transfer by an independent certified public accountant 
accepted auditing standards unless the 0 
elect to waive the audit. The costs of the au ·t 

period provided for · out p n ty in contract or lease. This Section does not apply 
to any lease, the t ' f 1c ould terminate the Condominium or reduce its 
size, unless the a · ect to that lease was included in the Condominium for 
the purpose o ,~-·-~,---~-rign the Association to tenninate a lease under this 
Section. 

ARTICLE 15. 

THE BOARD 

• SELECTION OF THE BOARD AND OFFICERS. Prior to the Transition Date, 
~tli nor a ntment of members of the Board shall be governed by Section 14.1. 
'ithi~ays after the Transition Date, Owners shall elect a Board, a majority of whom 

page22 
PACIFIC NW TITLE 200704090180 
Oeolarallon Rec Fee: $ 91.00 
04/09/2007 02:35 Pl1 Pas,., 28 of 60 

11m1i11i 1111t11fli 11Hi~Hrn111l11~~1i11111111111111~11111111111111111 IH 1111 

Page 198 

----·-· •-·-



must be Unit Owners. The number of Board members and their terms of services shall be 
specified in the Bylaws. The Board shall elect officers in accordance with the procedures 
provided in the Bylaws. The members of the Board and officers shall take office upon 
election. Removal of Board members, and their terms of service shall be as provided in 
the Bylaws. 

15.2. POWERS OF THE BOARD. Except as provided in this Declaratio , e 
Bylaws or the Condominium Act, the Board shall at all times act on behalf of e 
Association. The Board may exercise all powers of the Association, ex~e u 
provided in the Condominium Act, Declaration, or the Bylaws. 

15.3. MANAGING AGENT. The Board may contract with ~i 
professional Managing Agent to assist the Board in the managem 1-.Qp~ra · n fthe 
Condominium, and may delegate such ofits powers and duties t e Man !Zlng A t as 
it deems to be appropriate, except as limited herein. T · 'on ~~fysl'i.6nal 
management and assumption of self-mapagement by Associatioh:-sliaIWe subject to 
the provisions of Article 26. Any contract with a M aging Age s all have a tenn no 
longer than one year (but may be renewable by agre nt of the p rt es for successive 
one-year periods) and shall be terminable by the Bo · hout ent of a termination 
fee, either (a) for cause, on 30 days' written notice or (b · o ause, on not more than 

90 days' written notice. ~ 

15.4, LIMITATIONS ON BoAR~A HO T The Board shall not act on behalf 
of the Association to amend this Declar i' ~ er that requires the vote or 
approval of the Unit Owners or Eligibl o ~e ursuant to Article 26, to terminate 
the Condominium pursuant to Ai;nc e 2 o el members of the Board or determine 
the qualifications, powers, and duf ~ 1 te ffice of members of the Board. The 
Board may, in accordance wiyth Jyl w 1 vacancies in its membership for the 
unexpired portion of any ter . 

15.5. RI o o c N PORTUNITY To BE HEARD. Whenever this 
Declaration requi s io e Board be taken after ''Notice and Opportunity to 
be Heard," the lo shall be observed: The Board shall give written 
notice of the o 1 to a Owners, Eligible Mortgagees, tenants, or occupants of 

oul e ignificantly affected by the proposed action. The notice 
shall include a ner s tement of the proposed action and the date, time, and place of 
the hearin all be less than five days from the date notice is delivered by the 
Board. A t e hean g the affected person shall have the right, personally or by a 
representa · to gi e stimony orally, in writing, or both (as specified in the notice), 

ab· e on@! rules of procedure established by the Board to assure a prompt and 
or e y r ~utlon of the issues, Such evidence shall be considered in making the 

ci · on but srui'll not bind the Board. The affected person shall be notified of the 
· ·n the same manner in which notice of the meeting was given. 
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ARTICLE 16. 

BUDGET AND ASSESSMENTS 

16.1. FISCAL YEAR, The Board may adopt such fiscal year for the Associ · 
as it deems to be convenient. Unless another year is adopted, the fiscal year will be tH 
calendar year. 

16.2. PREPARATION OF BUDGET. Not less than 30 days before e~-----•,· 
fiscal year the Board shall prepare a budget for the Association for the CJ~ ng yea 
preparing its budget the Board shall estimate the Common Expenses of th soci 
be paid during the year, make suitable provision for accumulation 
amounts reasonably anticipated to be required for operation, mai 
replacement of the Common Elements and the Limited Common 
into account any surplus or deficit carried over from th..,,,"'""'''..:<fin 
income to the Association. 
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16.6. COMMON EXPENSES, Common Expenses shall include the cost of 
operation, maintenance, repair and replacement of the Common Elements and the Limited 
Common Elements, the general expenses of the Association, including management and 
professional fees and costs, insurance, and any other costs that the Board detennines 
benefits the Units. Common Expenses shall be allocated to all Unit Owners in 
accordance with their Common Expense Liability. 

16.7. CONTRIBUTION TO INITIAL WORKING CAPITAL. In connection 
closing of the sale of the first Unit and of the sale of each additional Unit, r--r--..,,-·-. 

purchaser shall pay to the Association as a nonrefundable contribution t initi 
working capital fund in an amount equal to two times the estimated mo t4(y:- sses ent 
against the Unit, which amount shall not be considered as an advan~'lillbnt o: ular 
Assessments, On the Transition Date, Declarant shall make suchi ti ill lb 
Units remaining unsold on that date and shall be entitled to be re bursed amo so 
paid as each such Unit is conveyed. Declarant shall no se y o wo ' g capital 
fund to defray any of its expenses, reserve contributi , o:]consn · n-e sts or to make 
up any budget deficits prior to the Transition Date. 

16.8. SPECIAL ASSESSMENTS. For those Co ~E~J s which cannot 
reasonably be calculated and paid on a monthly basis, th Bciiiil-may levy special 
Assessments fol' such expenses against th · , subject to ratification by Owners 
pursuant to Section 16.3. To the extent that mmon Expense is caused by the 
misconduct of an Owner or tenant of an~· th ciation may, after Notice and 
Opportunity to Be Heard, levy a special ~t e expense against the Owner of 
that Unit. • I f"i 

16.9. Ai. &s'1 ENTS, The Board shall create reserve 
accounts for anticipated expens r a or replacement of the Common Elements and 
Limited Common Elements ·c will c in the future in order to accumulate 
sufficient funds to pay-s)lch e nses n they occur. The operation of reserve accounts 
and Assessments ti ries~o 11 be further governed by the Bylaws. 

16.10. T E F ENTS, The Board shall notify each Owner in writing 
of the amount e no 1 gen ·al and special Assessments to be paid for the Owner's 
Unit and shall copie o all budgets on which the general and special Assessments 
are based. Th l furnish the same infonnation to an Owner's Mortgagee if so 

PAY T OF MONTHLY ASSESSMENTS, On or before the first day of each 
c wner shall pay or cause to be paid to the treasurer or designated 

o ciation all Assessments against the Unit for that month. Any 
sme aid by the fifth day of the calendar month for which it is due shall be 
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delinquent and subject to late charges, interest charges and collection procedures as 
provided in Article 17. 

16.12. RECONCILIATION OF ASSESSMENTS TO ACTUAL EXPENSE$, The 
Association shall establish and maintain its accounts and records in such a manner a 
will enable it to deposit the Assessments for Common Expenses, including allocation t 
reserves, and income to the Association to the account of the appropriate Units)Ula.m 
its expenditures from the appropriate accounts. In order that Unit Owners are coi.'re 
assessed for the actual expenses of the Association, the accounts of the As ociafib shall 
be reconciled at least annuallyj and any surpluses (or deficits) in the ace ts sha b 
credited to the benefit of or paid to (or charged to the account of or asse 
Owners of the Units who paid the surplus (or owe the deficit). 

16.13. PROCEEDS BELONG TO ASSOClATION. All Asses ~ ther 
receipts received by the Association on behalf of the C · · ~~! ng to the 
Association, 

16.14. FAJLURE TO ASSESS, Any failure by t Board or t e Association to make 
the budgets and Assessments hereunder before the ex i · on of i:: ear for the ensuing 
year shall not be deemed a waiver or modification in an s ec the provisions of this 
Declaration, or a release of Owners from t e bligation to pay Assessments during that or 
any subsequent year, and the monthly Assess amounts established for the preceding 
year shall continue until new Assessments · ed. 

16.15, CERTIFICATE OF UNPA ~S'¥"'"'""-u'"'~ 
or Mortgagee of a Unit, the Bo~will tiJt,ttJSta 
unpaid Assessments charged to th · 

SSESSMENTS ARE A LIEN; PRIORITY. The Association has a lien on a 
r any u aid Assessment levied against a Unit from the time the Assessment is 

· under this Article shall be prior to all other liens and encwnbrances on a Unit 

page26 

PACIFIC NN TITLE 2 
2eolaration Rao Fell• $ 91 00 00704090180 
~4/09/2007 02135 PM' 

uumrt11I Ellfl1~t llfiiliiliiml ll~llif lififl/1111111 Of 11111 IUI HW 11i1iiie 

32 Of 60 

Page 202 



except (a) liens and encumbrances recorded before the recording of this Declaration; (b) a 
Mortgage on the Unit recorded before the date on which the Assessment sought to be 
enforced became delinquent, EXCEPT to the extent of Assessments for Common 
Expenses, excluding any amounts for capital improvements, based on the periodic 
budgets adopted by the Association pursuant to Article 16 which would have becom 
during the six months immediately preceding the date of a sheriffs sale in an action fo 
judicial foreclosure by either the Association or a Mortgagee, the date of truste 
a nonj1,1dicial foreclosure of a Mortgage, or the date of recording of the declaration 
forfeiture in a proceeding by the vendor under a real estate contract, provi e t e 
priority of the Association's lien against Units encumbered by a Mortga eld by 
Eligible Mortgagee or by a Mortgagee which has given the Association a: 
for a notice of delinquent Assessments shall be reduced by up to 
the extent that such lien priority includes any delinquencies whic 
such Mortgagee becomes an Eligible Mortgagee or has given sue 
Association gives such Mortgagee a written notice of 
real property taxes and other governmental assessme 
Recording of this Declaration constitutes record not c and perfec ·o of the lien for 
Assessments; however, the Association may record n tice of cla' oflien for 
Assessments in the real property records of Kitsap Co r ording shall not 
constitute the written notice of delinquenc~ o a Mortgage•-u...-r,ed to above. 

17.2, LIEN MAY BE FORECLOSED; AL FORECLOSURE, The lien arising 
under this Article may be enforced judici ociation or its authorized 
representative in the manner set forth in c . 1. , or nonjudicially in the manner 
set forth in Section 17.3. The ~ocia o o 1/saii zed representative shall have the 
power to purchase the Unit at tM cl s e~y d to acquire, hold, lease, mortgage, 
or convey the same. Upon an expre iv 1 e complaint of any right to a deficiency 
judgment in a judicial foreclo tio , eriod of redemption shall be eight months. 
Nothing in this Section shall hibit t A ociation from taldng a deed in lieu of 
foreclosure. Except ~rovi in the eption to (b) in Section 17.1, the holder of a 
Mortgage or other ch~ . · o obtains the right of possession of a Unit 
through foreclo o e · ·~ of foreclosure shall not be liable for any Assessments 
or installment er bee n:wdue prior to such right of possession. Such unpaid 
Assessments s e dee o be Common Expenses collectible from all the Owners, 
including such M<:>ruzlhr!ee or er purchaser of the Unit. Foreclosure of a Mortgage does 
not relieve t,.,_,.-,..,...,,.., • of personal liability for Assessments accruing against the Unit 
prior to th h sa e. 

0 ICIAL FORECLOSURE. A lien arising under this Article may be 
· · 1ally in the manner set forth in RCW ch. 61.24 for nonjudicial 

losur e s of trust. For the purpose of preserving the Association's nonjudicial 
ure op on, this Declaration shall be considered to create a grant of each Unit in 

ific Northwest Title Insurance Company, or its successors or assigns 
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("Trustee"), to secure the obligations of each '(Jnit Owner ("Grantor") to the Association 
("Beneficiary") for the payment of Assessments, Orantor shall retain the right to 
possession of Grantor's Unit so long as Grantor is not in default of an obligation to pay 
Assessments. Trustee shall have a power of sale with respect to each Unit, which 
becomes operative in the case of a default in a Grantor's obligation to pay Assessm t . 
The Units are not used principally for agricultural or fanning purposes. If the Assocfa · 
forecloses its lien nonjudicially pursuant to this Section, it shall not be entitled o lie 
priority over Mortgages provided in exception (b) of Section 17, 1. 

17 .4. RECEIVER DURING FORECLOSURE, From the time of co ence of 
an action by the Association to foreclose a lien for nonpayment of deHn ~111 

Assessments against a Unit that is not occupied by Owner thereof, t IBoc5· 1 all 
be entitled to the appointment of a receiver to collect from the Ies e the or 
the Unit as and when due. If the rent is not paid, the receiver ma btain p s essio f 
the Unit, refurbish it for rental up to a reasonable stan o ren I 'ts· is type of 
Condominium, rent the Unit or pennit its rental toot s, and app ts first to the 
cost of the receivership and attorney fees thereof, th n to the cost efurbishing the Unit, 
then to applicable charges, then to costs, fees, and c es of the f1 r closure action, and 
then to the payment of the delinquent Assessments. 1 ec · e may take possession 
and collect rents under this Section, and a r eiver shall n.vt--lJ~~pointed less than 
90 days after the delinquency, The exercis e Association of the foregoing rights 
shall not affect the priority of preexisting liens, n e Unit. 

17.5. ASSESSMENTS ARE PERtt I ON, In addition to constituting a 
lien on the Unit, all swns assessA! by t e s/~io hargeable to any Unit, including 
all charges provided in this Artfult,~l ~r anal obligation of Owner of the Unit 
when the Assessment is made. Sui ~~ sonal judgment for any delinquent 
Assessments shall be maintain[l' reclosing or waiving the liens securing 
them. 

U~• I N AND PERSONAL LIABILITY, A lien for unpaid 
o · 01 for payment of Assessments is extinguished unless 

He r Hect the debt are instituted within three years after 
ses sought to be recovered becomes due. 

SEVERAL LIABILITY. In addition to constituting a lien on the 
v1 in Section 17.2 for a deed in lieu of foreclosure, each 

joint and several obligation of Owner or Owners of the Unit to 
which the e are essed as of the time the Assessment is due. In a voluntary 

tee of a Unit shall be jointly and severally liable with the grantor for 
pai sments against the grantor up to the time of the grantor•s conveyance, 
t preJu e to the grantee•s right to recover from the grantor the amounts paid by 

e therefor. Suit to recover a personal judgment for any delinquent Assessment 
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shall be maintainable in any court of competent jurisdiction without foreclosing or 
waving the lien securing such sums. 

17,8, LATE CH,ARGES AND INTEREST ON DELINQUENT ASSESSMENTS, The 
Association may from time to time establish reasonable late charges and a rate of in 
to be charged on all subsequent delinquent Assessments or installments thereof. In ill 
absence of another established nonusurious rate, delinquent Assessments shall 
interest from the date of delinquency at the maximum rate pe1mitted under 
RCW 19.52.020 on the date on which the Assessments became delinquen 

17.10. SECURITY DEPOSIT. An Owner wh n been deli q ent in paying his 
monthly Assessments for three of the five preceding o s may e required by the 
Board, from time to time, to make and maintain a secun e os· ot in excess of three 
months' estimated monthly Assessments, '$ shall be collected and shall be subject to 
penalties for nonpayment as are other Assess aeh . The deposit shall be held in a 
separate fund, credited to such Owner, and ay r orted to at any time when such 
Owner is 10 days or more delinquent in a · se nts, 

17,11, REMEDIES Cu~ATIV (~ ies provided herein are cumulative 
and the Board may pursue them, ~~~edies that may be available under law 
although not expressed herein, · ~ "~ y or in any order, 

{'-) ICLE18. 
Ft>~ DECLARATION,BYLAWS, 
~~ SANDREGULATIONS 

TS o TION, Each Owne1', the Board, and the Association shall 
comply strictly ----~--~· Dec ation, the Bylaws, and the Rules and Regulations adopted 

18.1. 

pursuant the,.,.,a.r-,.,-..a(! ill y be lawfully amended from time to time, and the decisions of 
the Board. om ly with any of the foregoing shall be grounds for an action to 

ages, and for injunctive relief, or any or all of them, maintainable 
-....__~··-,.- of the Association or by an Owner. 

AILURE OF BOARD TO INSIST ON STRICT PERFORMANCE No W AIYER, 
ilure o Board in any instance to insist upon the strict compliance with this 

· n or the Bylaws or the Rules and Regulations, or to exercise any right contained 
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in such documents, or to serve any notice or to institute any action, shall not be construed 
as a waiver or a relinquishment for the future of any term, covenant, condition, or 
restriction. The receipt by the Board of payment of an Assessment from an Owner, with 
knowledge of a breach by Owner, shall not be a waiver of the breach. No waiver by the 
Board of any requirement shall be effective unless expressed in writing and signed :6 he 
Board. This Article also extends to Declarant. 

18.3. BOARD ENFORCEMENT. The Board has the authority to enforce 
Declaration, the Bylaws, and the Rules and Regulations by imposing the rr--~~-
provided herein. After repeated violations of the Declaration, Bylaws, o 
Regulations by an Owner and after an Owner's Right to Notice and Op 'ty to 
Heard, the Board shall have the authority to file an action for damgd · 
relief, including in a proper case, removal of the Owner from the ~ 't 
authority to pursue any and all remedies available in law or equi . ~ 

ARTICLE19 
TORT AND CONTRAC 
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inconvenience or discomfort resulting from any action taken to comply with any law, 
ordinance, or orders of a governmental authority. No diminution or abatement of 
Assessments shall be claimed or allowed for any such utility or service failure, or for such 
injury or damage, or for such inconvenience or discomfort. 

19.3. No PERSONAL LIABILITY, So long as a Board member, Association 
committee member, Association officer, Declarant, or Managing Agent has act · 
faith, without willful or intentional misconduct, upon the basis of such informatio 
then possessed by such person, no such person shall be personally liable t 
to any other person, including the Association, for any damage, loss, or udice 
or claimed on account of any act, omission, error, or negligence of such ~~ n, pr 
that this Section shall not apply where the consequences of such ag· :sic 
negligence is covered by insurance obtained by the Board. C) 

ARTICLE 20. 

INDEMNIFICA 

Each Board member, Association committee m.., ..... V..,.7,... s ciation officer, 
Declarant, and Managing Agent shall be i nified by the sociation against all 
expenses and liabilities, including attorneys e reasonably incurred by or imposed in 
connection with any proceeding to which such may be a party, or in which such 
person may become involved, by reasolno ding ving held such position, or any 
settlement thereof, whether or not such solsu h position at the time such 
expenses or liabilities are inc~, exc t e t such expenses and liabilities are 
covered by any type of insurance , xce t cases wherein such person is 
adjudged guilty of willful misfea c · e ormance of such person's duties; 
provided, that in the event of me , indemnification shall apply only when the 
Board approves such ~ttlem o and re ursement as being for the best interests of the 
Association. V ~ ~ 

""-~ ARTICLE 21. 

INSURANCE 

rfi'ENlmAL EQUIREMENTS. Commencing not later than the time of the 
nit to a person other than Declarant, the Association shall 
reasonably available, a policy or policies and bonds necessary to 

C!e-_1~pro,pei:tyimsurance, (b) commercial general liability insurance, ( c) fidelity 
orkers' compensation insurance to the extent required by applicable laws, 

ectors' a officers' liability insurance, and (t) such other insurance as the Board 
a isable. The Board shall review at least annually the adequacy of the 
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Association's insurance coverage. All insurance shall be obtained from insurance carriers 
that are generally acceptable for similar projects, authorized to do business in the state of 
Washington, and meet the specific requirements of FNMA, HUD, VA, and FHLMC 
regarding the qualifications of insurance carriers. Notwithstanding any other provisions 
herein, the Association shall continuously maintain in effect property, liability, and 
fidelity insurance that meet the insurance requirements for condominium projects 
established by FNMA, HUD, FHLMC, and VA so long as any of them is a hol e 
Mortgage or Owner of a Unit, except to the extent such coverage is not available or 
been waived in writing by them. All such insurance policies shall providMtiat-,oo'\iee· 
may not be cancelled or substantially reduced without at least 45 days' writte 
notice (10 days for cancellation for nonpayment of premium) to the Assa 'a· n as 
first named insured therein. § 

21.2. PROPERTY INSURANCE; DEDUCTIBLE, The prop Y;::::;:: sha , at 
the minimum and subject to such reasonable deductibl s Bo~~ ermine, 
provide all risk or special cause of loss coverage in aunt eq full 
replacement cost of the Common Elements, the Lim d Common ments, the Units, 
the interior partitions, equipment, fixtures, betterme ts nd improv. ents in or serving 
the Units installed by Declarant or by Unit Owners in ~ere as anent part of the 
Unit and the equipment, fixtures, improve nts to the Umt · led by Declarant, and 
personal property of the Association with eed Amount Endorsement" and, of 
required by FNMA, FHLMC, HUD or VA, co tion code endorsements, such as a 
"Demolition Cost Endorsement," a "Cont' t L 1 • from Operation of Building 
Laws Endorsement," an "Increased Cos s ct1 Endorsement," and such other 
endorsements as FNMA or FHI),4C de s e e and are available. The policy shall 
be written on an "all in" basis. TI:i§eli y h 11 vide a separate loss payable 
endorsement in favor of the Mortga e e 't. In the discretion of the Board, the 
policy may include loss due to u "fference in conditions) coverage and 
coverage for improvements o etterm n s 1 stalled by the Unit Owners. The Association 
or insurance trustee ~ , s hold i ranee proceeds in trust for Owners and their 
Mortgagees, as th r nt . Each Owner and the Owner's Mortgagee, if 
any, shall be be 1 olicy in accordance with the interest in the Common 
Elements app rt in· o e O 's Unit. Certificates of insurance shall be issued to 
each Owner an rtgag on request. Unit Owner shall be responsible for damage or 
loss within O 't up the amount of the deductible W1der the Association's 
policy. Bae" ........ ~ .... o it shall promptly advise the Association in writing of any 
bettermen ~~ ent intended as a pennanent part of the Unit costing $5,000 or 

more. \.~ 

MERCIAL GENERAL LIABILITY INSURANCE, The liability insurance 
rage s · sure the Board, the Association, Owners, Declarant, and Managing 

and co er all of the Common Elements in the Condominium with a "Severability 
ndorsement" or equivalent coverage that would preclude the insurer from 
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denying the claim of an Owner because of the negligent acts of the Association or of 
another Owner, and shall cover liability of the insureds for property damage, bodily 
injury, and death of persons arising out of the operation, maintenance, and use of the 
Common Elements, host liquor liability, employers' liability insurance, automobile 
liability insurance, and such other risks as are customarily covered with respect to 
residential condominium projects of similar construction, location, and use. The Hmi 
liability shall be in amounts generally required by Mortgagees for projects of Sp· ... ,· ....... ...._ 

construction, location and use, but shall be at least $2,000,000 combined sin le lim · 
bodily injury and property damage per occurrence and $4,000,000 general;aggre:g: 

21.4, INSURANCE TRUSTEE, POWER OF ATTORNEY, The nam 
the policies referred to in Section 21.2 and Section 21.3 shall be the 
trustee for each of the Owners in accordance with their respectiv 
Common Elements, except as provided in Section 22.2. TI1e ins 
made payable to any trustee with which the Associatio nte int 
agreement, or any successor trustee, who shall have usive auth r 
losses under the policies. Subject to the provisions f Section 21. , e proceeds must be 
disbursed first for the repair or restoration of the d a ed prope , nd Unit Owners and 
lienholders are not entitled to receive payment of any · of roceeds unless there 
is a surplus of proceeds after the property h been comp1c:t\U¥--Kiuaired or restored or the 
Condominium is tenninated. Each Owner ints the Association, any insurance, 
trustee or successor trustee designated by the 'ation, as attorney-in-fact for the 
purpose of purchasing and maintaining su ' ur c , including the collection and 
appropriate disposition of the proceeds eo , ne iation of losses and execution of 
releases of liability, the executi91\of all c ens d the perf01mance of all other acts 
necessary to accomplish such purp~~~-

21.5. ADDITIONAL P '.!V ~ IONS, The insurance obtained pursuant to 
Section 21.2 and Section 21.gll co in e following provisions .and limitations: 

21 . . ()~~' is an insured person under the policy with 
respect to liabili · · :ii!b t r's interest in the Common Elements or 

t e s 'atio . 

Sue licies shall not provide for contribution by or assessment 
6 ome a lien on the property superior to the lien of a first 

21.5.4. Coverage shall not be prejudiced by (a) any act, omission, or 
e Owners of Units when such act or neglect is not within the scope of 
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Owner's authority on behalf of the Association, or (b) failure of the Association to 
comply with any warranty or condition with regard to any portion of the premises over 
which the Association has no control. 

21.5.5. Such policies shall include a waiver of subrogation by the in 
as to any and all claims against the Association, the Owner of any Unit, and/or their 
respective agents, members of Owner's household, employees, or lessees, and 
defenses based upon co-insurance or upon invalidity arising from the acts of the 1n=--•~"'rl.__,_ 

21.5.6. A standard mortgagee clause that shall: 

21.5.6.J. 

21,5.6.4. P 1de , · ut affecting any protection 
afforded by such mortg~ cla s , p ds payable under such policy shall 
be payable to the Associafi~oth.e · ce trustee, 

21.6. FIDELITY INSU , e quired fidelity insurance shall afford 
coverage to protect against d onest 8' o the part of officers, directors, trustees, and 
employees of the A ·ation all o r persons who handle or are responsible for 
handling funds of. o a · ' te '--=~_,,.-e Association. The Managing Agent shall 
maintain fideli · officers, employees, and agents who handle or who are 
responsible fo mulQllrnt{ ds r administered by, the Association. All such fidelity 
insurance shall s iation as an obligee and shall be not less than the 
estimated maxi ds, eluding reserve funds, in custody of the Association at 
any time du · te o each policy, but, in no event shall the aggregate amount of 
insurance less three months' aggregate Assessments. The policy shall contain 
waivers o a y defe s based upon the exclusion of persons who serve without 

att y definition of Hemployee" or similar expression. 

WNERS' INDIVIDUAL INSURANCE, An insurance policy issued to the 
· tion does not prevent an Owner from obtaining insurance for the Owner's own 

Owner is encouraged to do so. Regardless of whether an Owner has obtained 
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such insurance, the Owner shall be responsible for any damage or loss to the Owner's 
Unit up to the amount of the deductible of the Association's property insurance. 

21.8. USE OF INSURANCE PROCEEDS. Any portion of the Condominium for 
which insurance is required under this Article which is damaged or destroyed shall 
repaired or replaced promptly by the Association pursuant to Article 22 unless (a) the 
Condominium is terminated, (b) repair or replacement would be illegal under te 
local hea11h or safety statute or ordinance, or (c) 80% of the Unit Owners, inclu.ctlll~ill 
Owner of a Unit or Limited Common Element which will not be rebuilt -,·-.,---..:c·-·...
it is the Owner of a Unit or has the right to create Units pursuant to Arti 
rebuild. The cost of repair or replacement in excess of the deductible, i 
and available reserves is a Common Expense for costs related to Co~---..., El~n'lC1~ 
Unit Owner shall be responsible for the amount of the deductible 
loss within the Owner's Unit, If all of the damaged or destroyed 
Condominium are not repaired or replaced, (i) the ins 
damaged Common Elements shall be used to restore damaged e 
compatible with the remainder of the Condominium ( i) the insur e proceeds 
attributable to Units and Limited Common Elements 'ch are no r built shall be 
distributed to the Owners of those Units and the Own he · to which those 
Limited Common Elements were allocated or to lienhol.\,!,;;11~,n.i1eir interests may 
appear; and (iii) the remainder of the proce all be distributed to all the Unit Owners 
or lienholders, as their interests may appear, in r ortion to the interest in Common 
Elements appertaining to the Owner's Un', ep ovided in Section 22.2. If the 
Unit Owners vote not to rebuild any Un' , a · 's ocated Interests are 
automatically reallocated upon~ vote a if · d been condemned under 
Article 23, and the Association pro~l s a pr are, execute, and record an 
amendment to this Declaration refle 'n th ea ocations. Notwithstanding the 
provisions of this Section, Art~go r the distribution of insurance proceeds if the 
Condominium is terminated. · 

• 
~ ~ TICLE22. 

"'.,,,_,~,JJ""'f2\N~AIR OF DAMAGE TO PROPERTY 

. OA DETERMINATION. In the event of damage to any 
to portion of a Unit or its Limited Common Elements, 
es covered by the Association's insurance policy, the Board shall 
ents witWn 60 days after the date of damage, make the following 

espect thereto, employing such advice as the Board deems 

22.1.1, The nature and extent of the damage, together with an inventory 
vements and property directly affected thereby; 

page 35 

PACIFIC NW TITL 
ig1Jm~~~ll Rec Fee,) s1.e0 200704090180 
Ka~en Fl 02 35 PH 

1111/III Ill llllllffil 111i1iv1iim1 IIIIIWM11ln° 111111111/lll lflll m11 llfll 11~in°. 
4 

j Q f 

60 

Page 211 



22.1.2. A reasonably reliable estimate of the cost to repair the damage, 
which estimate shall, if reasonably practicable, be based upon two or more firm bids 
obtained from licensed contractors; 

22.1.3. The expected insurance proceeds, if any, to be available fro 
insurance covering the loss based on the amount paid or initially offered by the insur 

22.1.4. The amount of the deductible to be paid by a Unit Owne 
respect to damage or loss within Owner's Unit; 

22.2. d shall promp y, and in all events within 
60 days after the date of damage, file a proo ss statement with the insurance 
company if the loss is covered by insurance, an 6' e by all terms and conditions of its 
insurance policies, unless the Board dete · e 't · not be in the best interest of the 
Association to file a proof of loss, The ar en provide each Owner with a 
written notice describing the da€p,ge d i · g the initial Board determinations 
made under Section 22.1. If the a~e af e aterial portion of the Condominium, 
the Board shall also send the no· a gagee, and if the damage affects a Unit, 
the Board shall send the notic e ee of that Unit. If the Board fails to do so 
within the 60~day per· d, an wner o ortgagee may make the detenninations required 
under Section 22.1 ~-e tice uired under this Section. 

22,3, ONS, AGE, SUBSTANTIAL DAMAGE, REPAIR, EMERGENCY 
WORK. As u e 1 'cle: · 
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22.3.3. Repair shall mean restoring the improvements to substantially the 
condition they were in before they were damaged, with each Unit, Common Element and 
Limited Common Element having substantially the same boundaries as before. 
Modifications to conform to applicable governmental rules and regulations or available 
means of construction may be made. 

22.3.4. Emergency Work shall mean work that the Board dee 
reasonably necessary to avoid further damage or substantial diminution in value 
improvements and to protect the Owners from liability from the condition 

22.4. EXECUTION OF REPAIRS, 

22.4.2. The Board shall have the autho · __________ oy architects and 
engineers, advertise for bids, let contracts 5ntractors and o ers, and take such other 
action as is reasonably necessary to make th e ~·rs. Contracts for the repair work shall 
be awarded when the Board, by means of insura e oceeds and sufficient Assessments, 
has provided for paying the cost. The Bv<1J.J-l--\ll"':l a o 'ze the insurance carrier to make 
the repairs if the Board is satisfied that w r be done satisfactorily, and if such 
authorization does not contrav~any · ce agreement or requirement of law. 

22.4.3, The Boa ~llt~ o a written agreement with a reputable J:~ that will act as an insurance trustee to 
asualt s in excess of $50,000, or collect the insurance 

is Article. 

STANTIAL, If the damage as determined under 
s stan · , the provisions of this Section shall apply. 

ithe he Board or the requisite number of Owners, within 
c e ired under Section 22.2 has been given, may but shall not be 

required t 'al wners' meeting in accordance with Section 13.4 and the 
Bylaws to d cide w e er to repair the damage. 

Except for emergency work, no repairs shall be commenced until 
period and until after the conclusion of the special meeting if such a 
is called within the 15 days. 
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22.S,3. A decision to not repair or rebuild may be made in accordance 
with Section 21.8. 

22.6. SUBSTANTIAL DAMAGE, If the damage determined under 
Subsection 22.3.2 is substantial, the provisions of this Section shall apply. 

22.6.1. The Board shall promptly, and in all events within 60 qa¼!J afte 
the date of damage, call a special Owners' meeting to consider repairing the damag 
the Board fails to do so within the 60-day period, then notwithstanding theev1 ' ns o 
Section 13.4 and the Bylaws, any Owner or first Mortgagee of a Unit m all an 
conduct the meeting. 

the conclusion ofd1e special Owners' meeting. v 22.6.2. Except for emergency work, no repairs soo n_eed__ until 

apply: 
22.6.3. At the special meeting, the £o.noM'lrnt conse r · ements will 

22.6,3,1, Owners shall b e elected to repair 
the damage in accordance with the original plan'UI11,ess-0vmers of at least 80% of 
the total voting power of the Cond · nium other than at held by Declarant, 
including every Owner of a Unit wh ·11 not be rebuilt and every Owner of a 
Unit to which a Limited Common Elem t ich will not be rebuilt is allocated, 
have given their written consent dtio't a1 damage. 

consent of all Owners will be 
th a plan that is different from the 

2.6. . . Failure to conduct the special meeting provided for 

a ~ ecis · 011 to repair the damage in accordance with the original plan. 

22. ~ OF DECISION NOT TO REPAIR, In the event of a decision under 

un~e ~cti .6.1 within 90 days after the date of damage shall be deemed 

r c · n .5.3 cir 22.6.3 not to repair the damage, the Board may nevertheless 
d so of the insurance proceeds and common funds as the Board deems 

bly ne ssary for emergency work (which emergency work may include but is not 
limited to removal of the damaged improvements and clearing, filling, and 

page 38 

PACIFIC NW TITLE 200104090180 
Oaolaratlon Rao Fee $ 9i 00 Pase• 44 of 60 
04/09/2007 02,36 PM C Ad t 

omi1111ila[Mijrn1ii111nm111[ ~11~1 lilliUll ll~ lllll till mil 11\11 IH 1111 

________ .,,., .... 

Page 214 



grading the real property), and the remaining funds, if any, and the property shall 
thereafter be held and distributed as provided in Section 21.8. 

ARTICLE 23. 

CONDEMNATION 

23.1. CONSEQUENCES OF CONDEMNATION; NOTICES, If any U(fi t!-Jl.Q.rbo 
thereof or the Common Elements or Limited Common Elements or any p 'oir-ther of is 
made the subject matter of any condemnation or eminent domain proce~or is 
otherwise sought to be acquired by a condemning authority, notice of the o ed' or 
proposed acquisition shall promptly be given to each Owner an.d gu o first 
Mortgage and the provisions of this Article shall apply. 

23.2. POWER OF ATTORNEY. Each Owner i the s ' as attomey-
in-fact for the purpose ofrepresenting Owners in co mnation p ~e gs and 
negotiations, settlements, and agreements with the c demning au h rity for acquisition 
of Common Elements or any part thereof from the c mning au rity. The Board may 
appoint a trustee to act on behalf of the Owners inc · .1--tU~ oregoing functions in 
lieu of the Association. Should the Associ on not act, bas :-mi their right to act 
pursuant to this Section, the affected Owne individually or jointly act on their own 
behalf. 

part of a Unit is acquired by col1d~mna · , e vi e Unit Owner with a remnant of a 
23.3. CONDEMNATION OF A U ·@ it acquired by condemnation, or if 

Unit that may not practically or n(, ly e ed r any purpose permitted by this 
Declaration, the award must com t.'""' ,, VIN.IGl/lor the Owner's Unit and its appurtenant 
interest in the Common Elem ... n,.,_ .. ,het not any Common Elements are acquired. 
The proceeds from the cond ation 't shall be paid to Owner or Iienholder of the 
Unit as their interes a:~p e . Up acquisition, unless the decree otherwise 
provides, that Uni A 1 ~d e s are automatically reallocated to the remaining 
Units in propo · o t ere e 've Allocated Interests of those Units before the taking, 
and the Assoc a o om prepare, execute, and record an amendment to this 
Declaration re t' the cations. Any remnant of a Unit remaining after part of a 
Unit is taken un r is thereafter a Common Element. 

MN TION OF PART OF A UNIT. Except as provided in Section 23.3, 
ired by condemnation, the award must compensate the Unit Owner 
ue of the Unit and its appurtenant interest in the Common 

or not any Common Elements are acquired, The proceeds from the 
emna :warded to the Unit Owner shall be paid to Owner or lienholders of the 

their mterests may appear. Upon acquisition, unless the decree otherwise 
that the Unit's Allocated Interests are reduced in proportion to the reduction 
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in the size of the Unit and (b) the portion of the Allocated Interests divested from the 
partially acquired Unit are automatically reallocated to that Unit and the remaining Units 
in proportion to the respective Allocated Interests of those Units before the taking, with 
the partially acquired Unit patiicipating in the reallocation on the basis of its reduced 
Allocated Interests. 

23.5. CONDEMNATION OF COMMON ELEMENT OR LIMITED COMMO 
ELEMENT. If part of the Common Elements is acquired by condemnation, the po · 
the award attributable to the Common Elements taken shall be paid to O e 
their respective interests in the Common Elements, or to lienholders, as 
may appear, Any portion of the award attributable to the acquisition of 
Common Element must be equally divided among the Owners ofTn.-~MT<! ."'., .. .,,,... that 
Limited Common Element was allocated at the time of the acqui 'E' n, o to ie o rs, 
as their interests may appear. If the Board detennines that a part lar O 's inte st in 
the Common Elements diminished with respect to otb rs, a sition of a 
Common Element, the Declaration may be amended o adjust that e Common 
Expense Liability allocation, or to remove the alloc i n of a Lim e Common Element 
to that Owner's Unit, as the case may be. 

24,2, H "-ml, To the extent not provided by the definition of"Unit" 
in the Declara i · e Can miniwn Act, each Unit and all Common Elements and 
Limited Comm hereby declared to have an easement over all adjoining 
Units and ComnlOn-an Lunt a Common Elements for the purpose of accommodating 

,.,....-1~~ .. e chment as a result of engineering errors, construction, 
reconstruc 1 n, re 'r se ement, shifting, or movement of any portion of the property, 
or any oth r imilar a se, and any encroachment due to building overhang or projection. 
There 11 · sements for the maintenance of the encroaching Units and 
Co .... ., .... v~ ....... ~.m and Limited Common Elements so long as the encroachments shall 

r· hts and obligations of Owners shall not be altered in any way by the 
:ot.oiaW1Jment; provided, however, that in no event shall a valid easement for 

nt be created in favor of a Unit if the encroachment was caused by the willful 
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act with full knowledge of Owner. The encroachments described in this Section shall not 
be construed to be encumbrances affecting the marketability of title to any Unit. 

24.3. EASEMENTS RESERVED BY DECLARANT, Declarant reserves an easement 
over, across, and through the Common Elements and Limited Common Elements of< e 
Condominium for the purposes of completing any unfinished Units or other 
improvements, exhibiting and preparing Units for sale, making repairs require 
to any contract of sale, and discharging Declarant's obligations or exercising 
Development Rights or Special Declarant Rights. This Section 24.3 may • red or 
amended without the written consent of the Declaraut. 

24,4. UTILITY EASEMENTS GRANTED BY DECLARANT. D~,,..___, 
each company or municipality providing utility services to the Co ~~-· o o 
Owners of Units in the Condominium an easement for the install ton, con 
maintenance, repair, and reconstruction of all utilities s 1 the do · · 
Owners, including, without limitation, such utility se · es as gas, 'tary sewer, 
storm sewer, electricity, cable television, and teleph , and an e e ent for access over 
and under the Common Elements of the Condomini to the utili ervice facilities, 
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25.2. MINOR AL TERA TIONS; HARD SURFACE FLOORING. No Unit• may be 
altered in any way except in accordance with this Article. An Owner may make any 
improvements or alterations to the Owner's Unit that do not affect the structural integrity 
or acoustical properties of the building or the plumbing, mechanical or electrical systems 
serving another Unit or the Common Elements, or lessen the support of any portion he 
Condominium, but an Owner may not change the flooring in any portion of the Unit 
is directly above another Unit from carpeting to hard surface flooring without t 11 ,,...,,.,.,,,.. 

written approval of the Board. In connection with change from carpet to hards a 
flooring, the Board may condition its approval upon the installation of an 
subflooring material and/or coverage of certain floor areas with carpet. 
not change the appearance of the Common Elements or the exterior appe a e of 
without permission of the Association pursuant to the procedures o e · n . 

25,3. ADJOINING UNITS, After acquiring an adjoining a . oinin 
of any adjoining Unit, an Owner may, with approval o e ard ~ 
Section 25.4, remove or alter any intervening partiti r create a.,_"'''"'"''"'fi--,j'herein, even if 
the partition in whole or in part is a Common Elem n if those ac o not adversely 
affect the structural integrity or acoustical properties o the buildin r the plumbing, 
mechanical or electrical systems serving another Unit Co n Elements or lessen 
the support of any portion of the Condomi 'um. Remova,-.....----""'"ltions or creation of 
apertures under this subsection is not a rel · n of boundaries. Owner's proposal to act 
under this Section shall be submitted to the Bo d shall include the plans and 
specifications for the proposed removal o ati . 

25,4, SUBSTANTIAL AJ4'ERA I~./1/Prio al that contemplates substantial 
alteration of one or more Units lsis · e t ~ 1 by the Board. The Board shall 
approve an Owner's request under ·s ecf'~ 1in 30 days of receipt of plans and 
specifications, unless the prop lte 1 l\does not comply with Section 25,3 or 
impairs the structural integrit r acou 1)roperties of the building or the plumbing, 
mechanical or electr~ syste servin other Unit or the Common Elements or 

Owner's expen fie i by an architect or engineer prior to giving its approval. 
lessens the suppoE rt1 ondominium, The Board may require, at 

The failure of B act a request within such period shall be deemed 
approval there . e B atCNllay establish reasonable hours and conditions for 
performance of "thint:Irtits. 

25. 6 nu AFI'ERAPPROVAL, Upon approval of a proposal under this 
Article, wner 'ng it may proceed according to the proposed plans and 
specificati , rov · d that the Board may in its discretion require that the Board 
a .. te th"""'"'"'vor that provisions for the protection of other Units or Common 
E treasonable deadlines for completion of the work be inserted in the 

cts for work. The changes in the Survey Map Plans and Declaration shall be 
o ecord as amendments thereto. 
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25.6. RELOCATION OF BOUNDARIES-ADJOINING UNITS. The boundaries 
between adjoining Units may only be relocated by an amendment to the Declaration, 
pursuant to Article 26, upon application to the Board by Owners of those Units. If 
Owners of the adjoining Units have specified a reallocation between their Units of their 
Allocated Interests, the application must state the proposed reallocations. Unless th 
Board detennines within 30 days that the reallocations are unreasonable, the Associat 
shall prepare an amendment that identifies the Units involved, states the realloi..~~1·\J 'H,:l, 

executed by the Unit Owners, contains words of conveyance between them, and is 
recorded in the name of the grantor and the grantee. The Association sha · 
record survey maps or plans complying with the requirements of RCW . 4.232 
necessary to show the altered boundaries between adjoining Units and ili · 'men 
and identifying numbers. Owner or Owners benefited by a realloc · n 't 
boundaries shall bear all costs associated therewith in proportion(~'-ve 
to each such Unit as detennined by the Board or as Owners of su ~r e. 

ARTICLE26 

AMENDMENT OF DECLARATION, S 
ARTICLES, OR BYL,...,.,.,,.....__ 

26.1. PROCEDURES, Except in cas o endments that may be executed by 
Declarant under the Declaration or the Condom1 · Act, the Declaration, the Survey 
Map and Plans, the Articles, and the B~l x_ be' nded only by vote or agreement 
of Owners, as specified in this Article. 0 ,.term propose amendments to this 
Declaration or the Survey Map~ Pl t e !\rt s, or the Bylaws to the Board. A 
majority of the members of the Bo ay a proposed amendment to be submitted 
to the members of the Associa~i r e· c deration. If an amendment is proposed 
by Owners with 20% or more o vo · he Association, then, irrespective of 
whether the Board co Q_Ul'S t e prop d amendment, it shall be submitted to the 
members of the As iat' ir ideration at their next regular or special meeting 
for which timely o · C"'nir..rnr""e · . Notice of a meeting at which an amendment is to 
be considered ft l · c de t of the proposed amendment. Amendments may be 
adopted at a rtle · o sso 'ation or by written consent of the requisite number of 
persons entitle e, a tice has been given to all persons (including Eligible 
Mortgagees) entitle ceive notices. Upon the adoption of an amendment and the 
obtaining e ss onsents of Eligible Mortgagees as provided below, 
amend.me t to the aration or the Survey Map and Plans will become effective when it 
is recorde o filed· he real property records of Kitsap County. The amendment shall 

~

i e 1 e e of the Condominium and shall contain a cross-reference by 
re o ain ber to the Declaration and each previously recorded am.endme11t thereto. 

amen ts shall be prepared, executed, recorded, and certified on behalf of the 
ss i · on by any officer of the Association designated for that purpose or, in the 
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absence of designation, by the president of the Association. No action to challenge the 
validity of an amendment adopted by the Association pursuant to this Article may be 
brought more than one year after the amendment is recorded. An amendment to the 
Articles shall be effective upon filing the amendment with the Secretary of State. An 
amendment to the Bylaws shall be effective upon adoption. 

26.2. PERCENT AGES OF CONSENT REQUIRED. Except as provided i 
in connection with the exercise of Development Rights by Declarant or in Artie e 
Article 23 in the case of damage or condemnation of the property, the per ~f 
consent of Owners and Mortgagees required for adoption of amendmen t the 
Declaration, the Survey Map and Plans, the Articles, and the Bylaws ar s Hows 

26.2.1. The consent of Owners holding at least 6 e ot 1 he 
Association and the consent of Eligible Mortgagees of Units to ch at le s 51 ° o the 
votes of Units subject to Mortgages held by Eligible M"..i,,,"'""""es e lloc e shall be 
required to materially amend any provisions of the D c ation, the ~"'\IA,YlVlap and 
Plans, the Articles, or the Bylaws, or to add any mat r al provisio s ereto, which 
establish, provide for, govern, or regulate any of the lowing (a) o ing rights; 
(b) Assessments, Assessment liens, or subordination h lien , ) reserves for 
maintenance, repair, or replacement of the Common Ele ts· responsibility for 
maintenance and repair of any portion oft~ndominium; (e) rights to use Common 
Elements and Limited Common Elements; (f)'r.cil' ocation of interests in Common 
Elements or Limited Common Elements o ri hts eir use; (g) redefinition of any Unit 
boundaries; (h) convertibility of Units i.~~"•''-fJl•u~on ents or Limited Common 
Elements, Common Elements o~imit d Co · ments into Units or Common 

Condominium or the addition, ann · n, 1 orawal of property to or from the 
Condominium; G) hazard or fi · in a e requirements; (k) imposition of any 

Elements into Limited Commofi-E~l; i ex sion or contraction of the 

restrictions on leasing of Uni · (1) im i of any restriction on the right of an Owner 
to sell or transfer a U~ (m) ablis e t of self-management of the Condominiwn 
after professional m~~(a b equired by HUD, FNMA, VA, FHLMC, or 
other similar ag 90rp ·on or y an Eligible Mortgagee; (n) restoration or repair 
( after damage a i nde · on) in a manner other than specified in the 
Declaration or e ll( ancl. Plans; or ( o) any provisions that are for the express 
benefit of holde st rtgages. 

amendment that creates or increases Development Rights or 
ts, increases the number of Units, or the uses to which any Unit is 
the vote or agreement of the Owner of each Unit particularly 

f Declarant owns a Unit or has the rights to exercise any 
,.,...,,.,,""'ights or Special Declarant Rights) and Owners having at least 90% of the 

ociation other than Declarant, and Project Mortgagee. 
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26.2.3. In addition to the foregomg requirements, the consent of 
Declarant and the Project Mortgagee shall be required for any amendment to 
Section 11.4, Section 13.5, Section 13.7, Section 14.1, Section 14.2, Section 15.2, 
Section 19 .2, Section 19 .3 or Article 20 relating to Declarant. 

26.2.4. All other amendments shall be adopted if consented to by 67 
Owners. 

26.2.5. An Eligible Mortgagee who receives a written r~q~s ton nsent 
to an amendment who does not deliver or post to the requesting party a n ative ~~pnse 
within 30 days shall be deemed to have consented to such request. 

' 
26.2.6. If the Condominium has received a proje ~ fr ~ 1J e VA, 

the approval of the VA will be required for any amendment to th eclara 'o , Arti s, 
Bylaws, or Survey Map and Plans adopted prior to the · · ion e. 

26.3. LIMITATIONS ON AMENDMENTS. N y restrict, eliminate, 
or otherwise modify any Development Right or Spe i Declarant · t provided in this 
Declaration without the consent of Declarant and Pro· e e and no amendment 
may restrict, eliminate, or otherwise modify any right g te oject Mortgagee 
without the consent of Project Mortgagee.~ 

ART~~ 

TE~ATI Ou OMINIUM 

27.1. ACTION REQUIRED~,p P, vided in Article 22 and Article 23, the 
Condominium may be termina o ly eement of Owners of Units to which at least 
80% of the votes in the Asso 1 ion~ al ted and with the consent of Eligible 
Mortgagees of Units~hic a least 5/?° of the votes of Units subject to Mortgages 
held by Eligible ga ee a ed and in accordance with the Condominium Act. 
An Eligible Mo ~Ji e ives a written request to consent to termination who does 
not deliver or t t e 5ue ·n party a negative response within 30 days shall be 
deemed to hav c ente t uch request, provided the request was delivered by certified 
or registered m , rec · requested. 

rC~IDOM ' UM ACT GOVERNS. The provisions of the Condominium Act 
relating to t nninati n of a condominium contained in RCW 64.34.268, as it may be 
amended, a:~ the termination of the Condominium, including, but not limited to, 
the s o · · o ....... "'-"". • .., real property in the Condominium and the distribution of proceeds 
fr the s e that real property, 
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ARTICLE 28. 
NOTICES 

28.1. FORM AND DELIVERY OF NOTICE, Unless provided otherwise in this 
Declaration, all notices given under the provisions of this Declaration or the Bylaws o 
rules or regulations of the Association shall be in writing and may be delivered either 
personally or by mail. If delivery is made by mail, the notice shall be deemed 
been delivered upon being deposited in the United States mail, first class, pos e 
prepaid, addressed to the person entitled to such notice at the most recent \:~own 
to the Board. Notice to Owner of any Unit shall be sufficient if mailed t e Unit · o 
other mailing address has been given to the Board. Mailing addresses m ch d by 
notice in writing to the Board. Notices to the Board shall be given .kr1Jeelarlmt the 
Transition Date, and thereafter shall be given to the president or ~ e 
Association. ~ 

28.2, NOTICES TO ELIGIBLE MORTGAGEE • n Eligible...N'rol'l:filll!'ee is a 
Mortgagee that has filed with the secretary of the B d a written uest that it be given 
copies of the notices listed below and shall also me e Project gagees with respect 
to Units owned by Declarant upon which it has a Mo Th uest must state the 
name and address of the Eligible Mortgage and the Iden· · umber or address of the 
Unit on which it has (or insures or guarant Mortgage. Until such time thereafter 
that the Eligible Mortgagee withdraws the req the Mortgage held, insured, or 
guaranteed by the Eligible Mortgagee is s · d, ard shall send to the Eligible 
Mortgagee timely written notice of (a) r~o d ndment of this Declaration or 
Smvey Map and Plans effectin~chan e in t e undaries of any Unit and (2) the 
exclusive easement rights, if any(apfiJn n to y Unit, (3) the interest in the 
Common Elements or the liability fu4'8 n penses of any Unit, (4) the number of 
votes in the Association alloca an~ · or (5) the purposes to which a Unit or the 
Common Elements are restri a; (b) pr posed tennination of condominium status, 
transfer or mortgage ~y p f the on Elements, or tennination of professional 
management of th on · i y condemnation loss or casualty loss that affects 
a material porti in1um or that affects any Unit on which an Eligible 
Mortgagee ha a o age, any delinquency that has continued for 60 days in the 
payment of As c rges owed by an Owner of a Unit on which an Eligible 
Mortgagee had iv,nrn,,.,ge; any lapse, cancellation, or material modification of any 

· in by the Association pursuant to Article 21; (f) any proposed 
g ·re e consent of a specified percentage of Eligible Mortgagees 

is Dec tion, the Articles or Bylaws; and (g) any proposed special 
,.,.....,,,,..,..."'-'e ental budget. 
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ARTICLE 29. 

SEVERABILITY 

The provisions ofthls Declaration shall be independent and severable, and t e 
unenforceability of any one provision shall not affect the enforceability of any other 
provision, if the remaining provision or provisions comply with the Condomi ·:om ct. 

ARTICLE 30. 

EFFECTIVE DATE 

This Declaration shall take effect upon recording. 

REFERENCE TO SURVEY s 

The Survey Map and Plans were filed with the R r e Kitsap County, 
W ashing!on, simultaneously with the reco 1 of this Declaration under Recording 
No. :Joo, DLJDqOJSll 'in Volum of Condominiums, pages_il 
through ...25_. 
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IN WITNESS WHEREOF, Declarant herein, hereby executes this · strument under 
its seal by and through its duly authorized officers, this t.f(/. .... day of ,-,,,;__ 2007. 

STATE OF Wff?tH~t;siTOr..i 

COUNTY OF \6. TSAP 

DECLARANT: 

BREMERTON PARTNERS, L.L.C., 
a Washington limited liability comp 

} ss. 

Printed Name \l.\lUJ f:-':11.L: • I'- T1\AAt..J 
NOTARY PUBLIC In and for the State of Wrt)\INl.,,tv~-J. 
residing at 6uJ(£{LJ)AUZ, ~~ • 
My Commission Expires \;.;l ~ t c:-1 - ;;>co f-s 
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SCHEDULE A 

DESCRIPTION OF REAL PROPERTY IN CONDOMINIUM 

PARCELl 

Parcel A: 

LOTS 1, 2 AND 3, BLOCK 4, TOWN OF BREMERTON, ACCO.,.....,,........_,_J, 
TO PLAT RECORDED IN VOLUME 2 OF PLATS, PAGE 30, 
KITSAP COUNTY, WASHINGTON; 

Parcel B: 

LOTS 4 AND THE SOUTH HALF 

ST CLASS TIDELANDS ADJOINING. 

' ALF OF LOT 5, ALL OF LOT 6, BLOCK 4, TOWN OF 
-•'"-'-"l''~~·j/"1, ACCORDING TO PLAT RECORDED IN VOLUME 2 

, AGE 30, IN KITSAP COUNTY, WASHINGTON; 
ER WITH VACA TED ALLEY ADJOINING; 
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ALSO THAT PORTION OF GOVERNMENT LOT 3, SECTION 13, 
TOWNSHIP 24 NORTH. RANGE I EAST, W.M., IN KITSAP 
COUNTY, WASHINGTON, LYING EASTERLY OF TIIE EASTERLY 
LINE OF VACATED ALLEY AND BETWEEN THE SOUTI·IERL Y 
LINE OF THE NORTH HALF OF LOT 5, EXTENDED, AND THE 
NORTIIERL Y LINE OF LOT 6, EXTENDED, BLOCK 4, TOWN OF 
BREMERTON; 

TOGETHER WITH FIRST CLASS TIDELANDS ADJOINING. 

PARCEL3 

LOT 7 AND THE SOUTH ONE-HALF OF LOT 8, BLOgK 
OF BREMERTON, ACCORDING TO PLAT RECORD ~ 
VOLUME 2 OF PLATS, PAGE 30, IN KITSAP COUN , 
WASHINGTON; TOGETHER WITH TIIA T P ~N VAC ED 
ALLEY ADJOINING; · 

AND TOGETHER WITH FIRST 
LYING EASTERLY OF TI-IE BAS 

SS TIDELANDS ADJOINING, 
OF THE VACATED ALLEY 

CORDING TO PLAT IN BLOCK 4, TOWN OF BREME TO 
RECORDED 1N VOLUME 2 OE 
COUNTY, WASHINGTON, A 
HARBORLJNEAND~E 

30, IN KITSAP 
Y OF THE INNER 

THE SOUTH LINE OF L2~~ 
EXTENDED BASTE :yv~ 

TH LINE OF LOT 9 AND 
, SAID ADDITION, 
R HARBOR LINE. 

PARCEL4 hi 
!AND ALL OF LOT 9, BLOCK 4, 

, CCORDING TO PLAT RECORDED 1N 
A GE 30, IN KITSAP COUNTY, 

ET R WITI-1 PORTION OF THE VACA TED 
YING BETWEEN TI-IE NORTH AND SOUTH 

EXTENDED, WHICH UPON VACATION 
PERATION OF LAW. 
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SCHEDULED 

UNIT DATA, ALLOCATED INTERESTS, PARKING AND STORAGE 
(\ 

Unit Unit Area Allocated Parking 
Sto~ Unit Data1 Level (Sq, Ft.)2 Jnterests3 Space ~ 

101 3BR, 2BA, OFP I I 401 1.97% 219/220.-- t--..... 20------
102 1 BR, !BA, OFP I 792 1.12% 10!!" I' ~~6 
103 2BR. 2BA, IFP 1 1.298 1.83% 14qn\4a. \41'; 
104 2BR, 2BA, lFP 1 1 729 2.44% I 13/Jh!. "- /,ig 
105 2BR. 2BA, OFP I I 159 1.64% /_u_~"' '- ~ 16 
106 IBR, IBA OPP I 870 1.23% 71 1061m \ "-,._)ll 
107 2BR, 2BA, OPP I 1.159 lJ;4!1/4 \ \23711 t9ili J I 
108 2BR.2BA tFP 1 1.729 /%.ill% I"-.~ 38 
109 2BR. 2BA lPP I 1.298 I I t.83% ,r\ 149/150 15 
110 !BR, I BA, OFP I 792 l \ 1.12% \ 1 101 23 
111 lBR, IBA. OFP 1 792 \ "'1.12% 7 105 27 
112 2BR,2BA OPP 1 I 322 "-t.~ I/ 110/158 19 
113 IBR, 2BA OFP 1,2 k.l4o 1.6~ 213 22 
114 !BR, 2BA, OPP 1,2 r:t4K 1.60% 214 21 
115 !BR. 2BA OPP 1,2 l,140~' ' 1.60% 215 28 
116 !BR, 2BA OFP 1,2 /it40--- "-. "'1.60% 235 29 
117 !BR, 2BA. OFP 1,2 I I l,J/4(>'.,_"' '- V 1.60% 236 30 

200A I BR. IBA, OFP & \ > 1619 ) cJ .93% 221 n/a 

200 !BR, IBA OFP 2 (',"- l~JJ .75% 222 n/a 
201 I BR. IBA, OFP .l,--.._ ' ~ "-,._ 79r" 1.12% 234 24 
202 IBR !BA.OPP ;;i-1 A"'-192 1.12% 134 35 
203 2BR,2BAAFP I l 2 \ \ 1.298 1.83% 15 J/152 7 
204 2BR,2~'-+FPA \~ )) J.729 2.44% 128/129 2 
205 2BR, 2BA, OFP"-I~~ I/ I 159 1.64% 153/154 9 

~~~ 
1 Legend: 

BR- .~'v 

n the Condominium. 

are as set forth in the Survey Map and Plans. Actual square footages may vary from 
s used in advertising materials which are based on good-faith architectural estimates, 

6.4 for method of calculation. Applies to voting, Common Expense Liability and interest in 
o Elements Some percentages may be rounded so that the total is 100%. 
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~ - ~ ~ ~ -- ~-·-------

Unit Unit Area Allocated Parking Storage 
Unit Data1 Level (Sq, Ft,)2 lntercsls3 Space Unit 

206 IBR. IBA OFP 2 870 1.23% 135 33 
207 2BR 2BA OFP 2 l 159 1.64% 229/230 to. 

208 2BR. 2BA IFP 2 1,729 2.44% 212/211 ~\ 
209 2BR 2BA IFP 2 I 298 1.83% 132/133 - 8\\ 
210 IBR, IBA, OFP 2 792 1.12% 228 ---~ \ 
211 !BR. IBA OPP 2 792 1.12% 233 ,,,..-- ----- 3 .,--.._ ~ 212A !BR. IBA. OPP 2 659 93% 22'/r "")i'a 
212 !BR. IBA OFP 2 534 ,75% :&l \ \nn 

300A !BR IBA OPP 3 659 .93% 10~"-- J Jt a 
300 IBR. tBA, OPP 3 534 .75% v,,.--t.(13""" I'-.. ~n/a 
301 !BR, lBA, OPP 3 792 1.12% ( ( 1578\ \ ""-u 
302 !BR. IBA OPP 3 792 ....1-:n¾, \ \_ 102 ) ) 44 

303 2BR, 28A, IFP 3 I 298 //483% !"'-.]257(28" 5 
304 2BR. 2BA. lFP 3 I 729 I I 2.44% ir\ 155/1S6 41 

305 2BR, 2BA, OPP 3 l,159 l , t.64% \ \ 142/143 11 
306 IBR IBA,OFP 3 870 \ '-l23% J 136 32 
307 2BR 2BA OFP 3 1,159 "-1..6~/ V 207/208 12 
308 2BR, 2BA !PP 3 ~9 2.44%- 115/116 40 

309 2BR,2BA IFP 3 1;248""- 1.83% 124/216H 6 
310 !BR IBA, OFP 3 792~ "-.. l.12% 201 47 
311 !BR, IBA, OPP 3 / r19);..___ "-... ">u 2% 144 48 

( ( 6S~" ~ 

312A IBR, IBA, OPP 3 '-... .93% 223/224 25 

312 IBR, !BA, OFP (3) \) lsi4 l ,./ 
.75% 218 n/a 

313 !BR, IBA, OPP 3 ("r-s. \6'1V J ,87% 137 n/a 
314 IBR, IBA, OFP ,..J-----..," I'-..""¥ .87% 238 n/a 

315 IBR, IBA OPP I~ A""-cm ,87% 139 n/a 
316 !BR lBA,-Of P ( ~ 3 I\ \ 613 .87% 138 n/a 

317 lBR, l ~ ~PA. \. 3'__ I/ J 613 ,87% 101 54 

400 2BR, fa./\. OFP"r-s. ""- )----V 1.322 1.87% 221121m 18 

401 IBIVtB'A.Off ""-4' 792 1.12% 104 49 

402 113R\J-ax. OFR ', ' ',f/ 792 1.12% 202 so 
403 2Bt;m~JFP" "---.)4 1,298 1.83% 111/112 3 

404 2BR: 2BANFR. 4 1,729 2.44% 120/127 43 

40S /~~~ ~~~o~ 4 l,159 1.64% 231/232 13 

406 ( ( IBR, I~ OFP 4 870 1.23% 203 31 

407 \ \i.BR, 2B,l\,~FP 4 1,159 1.64% 209/210 14 

4~ ~R;-2&( !PP 4 1729 2.44% 1171118 42 

(4'9 "' ~BR,2BA IFP 4 1,298 1.83% 130/131 4 
<._ "4\0 "-1,a.R, 1 BA, OPP 4 792 1.12% 140 51 

I'-.. 4'W ""- !BR IBA OPP 4 792 1.12% 141 52 

~v 
The O Condominium Declaration Schedule B-2 
1128 51 18418-002 66m909!.doc, 

PACIFIC NW TITLE 200704090180 Declaration Reo Fee• 9 04/09/2007 02 36 PM $ 1 00 

UU1ri1111 ll/l(/JJ/1111~ fi~1m1 II~ 11ilija1m1UII IDllll/11111111111 llm 11111iii

0 

, 

58 0 

r 
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Unit Unit Area Allocated Parlclng Storage 
Unit Data 1 Level (Sq. Ft.)1 Interests3 Space Unit 

412 2BR 2BA OFP 4 1322 1.87% 205/206 17 
413 IBR. lBA. OFP 4 613 .87% 239 nla 

414 tBR IBA,OFP 4 613 .87% 240 ~\ 
415 lBR 1BA. OFP 4 613 .87% 204 nJa\ \ 
416 IBR. IBA OFP 4 613 ,87% 241 -.. ""nla-. \ \ 
417 JBR. IBA, OPP 4 613 .87% 242 ~- ,,--..._~ 

TOTAL: 70,817 100.00% r r I'--."' ) 

~~ 

Schedule B-J 
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SCHEDULEC 

LIMITED COMMON ELEMENTS 

1. Patio or deck adjacent to the Unit as shown on the Survey Map and Pl 

2. 

3. 

4. 

5. 

Schedule C 

PACIFIC NW TITLE 200704090180 
Deolarat,on Reo Fee, $ 91 00 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF KITSAP 

TERRY HOY, an individual, 

Plaintiff, NO: 

11
, 2 0 O 8 6 ~J ~ 

vs. 

THE 400 CONDOMINIUM 
ASSOCIATION, a Washington 
nonprofit corporation, 

Defendant. 

I, Terry Hoy, declare as follows: 

DECLARATION OF TERRY HOY IN 
SUPPORT OF MOTION FOR 
PRELIMINARY INJUNCTION 

1. I am the Plaintiff in this action, know the contents of this Declaration to be 

18 true based on my personal knowledge, and make this Declaration for the purpose of 

19 obtaining a Preliminary Injunction against defendant The 400 Condominium Association 

20 (the "Association"). 

21 

22 

23 

24 

25 

2. I am the owner of the property commonly known as 400 Washington Ave., 

Unit 107, Bremerton, WA 98337 (the "Hoy Unit") located within The 400 condominium 

complex. 

3. On or around July 20, 2014, in accordance with the Condominium 

26 Declaration for The 400, A Condominium ("Declaration"), I submitted a request to the 

DECLARATION OF TERRY HOY IN SUPPORT OF MOTION 
FOR PRELIMINARY INJUNCTION -1 
W:\@work\hoy\declaration of terry hoy.motion for preliminary 
injunction.17may16.docx 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Association's Board of Directors seeking approval for the installation of a heat pump 

("HVAC Unit") in the Hoy Unit that would require access and alteration to the Common 

Element wall adjacent to the Hoy Unit, with an outside HVAC unit installed on the 

Limited Common Element patio designated for the exclusive use of the Hoy Unit. A true 

and correct copy of the July 14, 2014 HVAC installation request (without the noted 

enclosures) is attached to this declaration as Exhibit 1. 

4. On June 17, 2015, at an Association Board of Directors Meeting, I was 

provided with authorization by the Association's Board of Directors to install the HVAC 

Unit, with the understanding that the Board would draft a Memorandum of 

Understanding {"MOU") that would be signed at a later date. A true and correct copy of 

the June 17, 2015 Board meeting minutes is attached to this declaration as Exhibit 2. 

5, The HVAC Unit was installed by my contractors shortly thereafter. 

6. Over many months, the MOU was revised and discussed with me. 

Contrary to the agreement that I had made with the Association's Board of Oirectors, 

the Association presented me with a covenant to execute. No reasonable explanation 

\ 

was provided to me for the Association's decision to change the form of the agreement 

from a MOU to a covenant. True and correct copies of board meeting minutes dated 

July 15, 2015, September 16, 2015, September 21, 2016, and October 19, 2016 that 

detail the discussions related to the MOU and covenant are attached to this declaration 

as Exhibits 3, 4, 5, and 6, respectively. In addition, three (3) draft versions of the MOU 

and a letter from the Association to me, dated December 14, 2016, with the attached 

covenant, are attached to this declaration as Exhibits 7 and 8, respectively. 

DECLARATION OF TERRY HOY IN SUPPORT OF MOTION 
FOR PRELIMINARY INJUNCTION • 2 
W:\@work\hoy\deciaration of terry hoy.motion for preliminary 
in]unction.17may16,docx 
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1 
7. The Association's Board of Directors is now threatening the immed_iate 

2 removal of my approved HVAC Unit unless I sign the covenant to be recorded against 

3 the Hoy Unit regarding the installation of the HVAC Unit. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

8. There is no writing that required me to sign a covenant in order to install 

my HVAC Unit, and no discussion regarding the execution of a covenant was ever had 

prior to the Association's approvaLof my HVAC Unit installation request. 

9. If the Association is allowed to remove the HVAC Unit, ·I will be without the 

heat pump/air conditioner that I paid for and without the comfort that it provides me in 

my condominium unit. 

I swear under penalty of perjury u_nder the laws of the State of Washington that 

the foregoing is true and correct. 

Dated:· May 15, 2017 in Bremerton, Washington. 

Terry Hoy 

DECLARATION OF TERRY HOY IN SUPPORT OF MOTION 
FOR PRELIMINARY INJUNCTION • 3 
C:\Users\Terry\Documenl$\Self\House Condo • Brem\Legal • My\Covenant\2017· 
05-15 Court\declaration of terry hoy.motion for preliminary 
itihmr.tiM 17m.ivH\ rlorw 
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145 Bloomington Ave, Apt 212 
Bremerton, WA 98312-4004 
July 14, 2014 

HOA Board/Property Manager 
400 Washington Ave, Unit 100 
Bremerton, WA 98337 

Dear HOA Board//Property Manager, 

I will be the new owner of Condominium 107. I would like to make a few 
modifications to Condominium 107. 

It has no Air Conditioning. With temperatures in the high 80's and 90's, I request the 
HOA permission and authorization for me to install a Daikin Ductles$ Heat Pump (or 
equivalent) in Condominium 107. Most of the work will be inside 
the Condominium. The scope of the project is: 

1. It will use the 240 volt IMng room heater power (heater will be 
removed). The wire will run in a conduit along the Ceiling molding of the 
interior wall. 

2. The exterior heat pump unit (Daikin 3MXS24) will be mounted on the 
outside Patio next to the IMng room window that opens. This is farthest from 
any bedroom of my neighbors. Maximum decibel is 52 which is the noise level 
of an average home (see attachment Daikin Quiet Rating). In quiet mode it is 
about 49 decibel (normal library noise level). Neighboring Condominiums 
should not be able to hear its operation with their windows closed (normal on 
hot days for units with air conditioning). With their windows open, the sound 
they will hear (right next to the open window) is that of a quite fan (maybe 40 
decibels). HVAC technology has gone a long ways in super quiet operation . 

. A larger unit was installed on the floor at my place of work. With the windows 
open I had to listen right next to the window nearest the outdoor unit before I 
could hear it working. 

3. Tubs from the heat pump will run along the bottom of the patio and a hole 
will be cut to allow it to enter the interior of the Condominium (see diagram and 
installation attachments). 

4. Interior units (Daikin FTXS9LVJ) will be installed in the bedrooms and living 
room along the exterior facing wall. The maximum decibel is 35 which is 
considered very quiet (whisper level talking). 

Page 1 of2 
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5. All modifications should not adversely affect the noise deadening properties 
of exterior walls, interior walls, or ceilings. The improvement should enhance 
the value of the condominium which in turns enhance the value of the 
surrounding condominiums and enhance the value of the 400 Condominiums 
as a whole. 

6. As I understand it this will be the first add-on HAVAC for the 400 
Condominiums. This will be this would be a great pilot to show case how to 
do this kind of project for other Condominiums in the 400 Condominiums. The 
installation is expected to take one day. 

I would also like to remove some of the handicap alterations made by Mr. Anderson. 
All modifications should not adversely affect the noise deadening properties of 
exterior waifs, interior walls, or ceilings. This will involve: 

1. Moving electric switches higher to standard level of reach. 

2. Install interior doors. 

3. Remove handicap hand hold in bath rooms. 
a. Guest Bathroom - Replace tub surround 
b. Master Bathroom: 

1) Replace Shower Basin 
2) Replace Shower surround 
3) install Sliding Shower Doors 

4, Restore 2nd Bedroom Closet 

5. Remove ceiling chair track. Repair ceiling. 

6. Repaint the condominium. 

Sincerely, 

J~~ 
Terry Hoy 

6 Enclosures 
1 - Quiet Rating 
2 -- Unit 107 HVAC Placement Diagram 
3 -3MXS24JVJU Installation Manual 
4 -- 3MXS24JVJU - NON-DUCTED - SOS 
5 -- Proposal 
6 - Dankin Submital 

Page 2of2 
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DECLARATION OF SERVICE 

The undersigned certifies under penalty of perjury, under the laws of the State of 

Washington, that on this date I caused to be served in the manner indicated a copy of the 

Brief of Appellant upon the following person(s): 

Katie J. Comstock, WSBA #40637 
Seth E. Chastain, WSBA #43066 
Levy Von Beck Comstock P.S. 
1200 Fifth Ave., Suite 1850 
Seattle, WA 98101 
Tel. 206.626.5444 
sechastain@levy-law.com 
Attorney for Defendant 
The 400 Condominium Association 

John D. Burleigh, WSBA #38767 
Burleigh Law, PLLC 
3202 Harborview Dr. 
Gig Harbor, WA 98335 
Tel. 253.292.3844 
john@burleighlegal.com 
Attorney for Defendants 
The 400 Condominium Association 

SIGNED in Seattle, Washington on flaj 2-( 

CERTIFICATE OF SERVICE -1 
W:\@work\hoy\appeal\proof of service.docx 

[ ] Via e-mail 
[ ] Via U.S. mail 
[ ] Via legal messenger 
[X] Via e-service portal 

[ ] Via e-mail 
[ ] Via U.S. mail 
[ ] Via legal messenger 
[X] Via e-service portal 
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