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. ASSIGNMENTS OF ERROR

Individual Assignments of Error

A. Assignment of Error No. 1 (Summary Judgment):

The trial court incorrectly entered summary judgment in favor
of respondent The 400 Condominium Association (the
“Association”).’

B. Assignment of Error No. 2 (Attorneys’ Fees):

The trial court incorrectly awarded the Association attorneys’
fees in the amount of $13,277.50.2

Il. ISSUES

A. Whether there are still genuine issues of material fact
to be determined by a trier of fact at a trial in this matter?

B. Whether the Association’s Board of Directors breached
its duty of ordinary and reasonable care?

C. Whether the Business Judgment Rule protects the

Association’s Board of Director’s action?

1 CP 405-407; Appendix A
2 Judgment related to Attorneys’ fees has not yet been entered by the Superior
Court




D. Whether the Association’s Board of Directors made Its
discretionary decision in a reasonable manner?

E. Whether the determination of whether an association
reasonably exercised its discretion is a question of fact?

F. Whether Mr. Hoy's promissory estoppel claim should
be dismissed?

G. Whether Mr. Hoy is entitled to an award of attorneys’
fees and expenses pursuant to RCW 64.34.455 for this appeal?

. STATEMENT OF THE CASE

Appellant Terry Hoy is the owner of a condominium unit, the
address of which is commonly known as 400 Washington Avenue,
Unit 107, Bremerton, Washington 98337 (the “Hoy Unit’) located
within The 400 Condominium complex.® Respondent The 400
Condominium Association (the “Association”) is a Washington non-
profit corporation and is governed by the Condominium Declaration
recorded under Kitsap County Recorder's File Number

200704090180, with amendments thereto (the “Declaration”).

3 CP 359, Appendix B




In or about July 2014, in accordance with the Declaration,
Terry Hoy submitted a request to the Association’s Board of Directors
seeking approval for the installation of a heat pump (“HVAC System’)
in the Hoy Unit that would require access and alteration to the
Common Element wall adjacent to the Hoy Unit, with an outside
HVAC unit installed on the Limited Common Element patio
designated for the exclusive use of the Hoy Unit.# The meeting
minutes for the Association’s July 18, 2014 Board Meeting note a
“Irlequest for modifications to unit 107" and that “[t]he Board delayed
a response to the prospective owner's request to install air
conditioning until Donna Park reports on her research.”

On June 17, 2015, at an Association Board of Directors
Meeting, the Association’s Board of Directors authorized Mr. Hoy to
have the HVAC System installed, with the understanding that the
Board would draft a Memorandum of Understanding (“MOU") that
would be signed at a later date. The Association Board Meeting

Minutes state:

4 CP 359-361, 362-363; Appendix B
5 CP 360, Appendix B; CP 364-365, Appendix C
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A motion was made to have Terry Hoy
sign the MOU before his scheduled
installation on June, 26 if available was
approved. If not yet available, Terry has
agreed to sign the MOU when
available... The vote to approve the
installation was 3 for and 1 against.®
The HVAC System was installed by contractors shortly after
the June 17, 2015 Board of Directors meeting.” In the July 15, 2015
Board of Directors meeting, the Board adopted a rule for HVAC
installation and voted to accept changes to the MOU. However, the
MOU was not finalized.® The Board made two changes to the MOU
at the September 16, 2015 Board of Directors meeting and voted to
approve it with those changes. The Board also approved a motion
to have an attorney look over the MOU.® The July 2015 and
September 2015 Board of Directors meeting minutes included edits

to the proposed MOU, and the draft MOU was sent to an attorney for

review sometime after the September 2015 Board meeting, at least

8 CP 360, Appendix B; CP 366-367, Appendix D
7 CP 360, Appendix B

8 CP 360, Appendix B; CP 368, Appendix E

9 CP 360, Appendix B; CP 370, Appendix F
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three months after the Board approved the HVAC System
installation.'?

The September 21, 2016 Board of Directors meeting minutes
reflect that, over a year later, the Association’s Board of Directors
discussed a potential change to the form of document that it would

seek from Mr. Hoy:

HVAC - Board discussed the merits (or
lack of) covenant, declaration, or MOU
protecting the association from liability;
and ensuring any associated costs,
including maintenance, of an HVAC
system installed in a Limited Common
Element are entirely the ‘owners’ and all
future ‘owners.’ Dale moved to have
Tim contact John Burleigh for more
detailed explanation of what a covenant
can provide that a declaration provision
would be deficient in. And can those
items be addressed by a MOU. Terry
abstained. Motion passed.'!

At the October 19, 2016 Association Board of Directors
meeting, the Board discussed its legal counsel's response to the
Board’s question regarding whether a MOU, covenant, or an

amendment of the Declaration was the best vehicle to protect the

10 CP 360, Appendix B; CP 366-367, Appendix D; CP 368, Appendix E; CP 370,
Appendix F
11 CP 360, Appendix B; CP 375, Appendix G

5




Association. The Board of Directors elected to change course and
decided that “the covenant document be the standard requirement
for all requests for HVAC in individual units and that counsel
complete the legal technicalities for the covenant between the
Association and Terry Hoy."?

Mr. Hoy later received a December 14, 2016 letter from Tim
Sheppard, the property manager for the Association, with an
attached proposed covenant (the “Covenant”). Pursuant to the
letter, Mr. Hoy was expected to sign the Covenant, which was then
to be recorded against the Hoy Unit."® Mr. Hoy did not sign the
Covenant and the Association’s Board of Directors then threatened
to remove Mr. Hoy's approved HVAC System unless he signed the
Covenant, which was to be recorded against the Hoy Unit."

There are three or four Units in The 400 Condominium that
have HVAC systems with portions of those systems existing on the
roof of the condominium in Common Element space. None of the

owners of those units have been threatened with removal of their

12 CP 360, Appendix B; CP 377-378, Appendix H
13 CP 360-361, Appendix B; CP 379-390, Appendix |
14 CP 361, Appendix B

6




HVAC systems if they did not execute a covenant similar to the
Covenant that Plaintiff has been demanded to execute.®

On May 16, 2017, the Complaint was filed in this action, as
well as a Motion for Preliminary Injunction seeking to restrain the
Association from removing Mr. Hoy’s HVAC System.'®  This Court
executed and entered an Order Granting Preliminary Injunction on
June 2, 2017.17

IV. STANDARDS OF REVIEW

A. Summary Judgment.

Summary judgment decisions of the trial court are reviewed
de novo.”® Both the law and the facts will be reconsidered by the
appellate court.'®

V. SUMMARY OF ARGUMENT

The Association’s Board of Directors’ meeting minutes

confirm that the document Mr. Hoy agreed to sign was an MOU.

15 CP 413-414, Appendix J

16 CP 3-7, Appendix K; CP 8-14, Appendix L

17 CP 139-142, Appendix M

18 State v. Mandatory Poster Agency, Inc., 199 Wash. App. 506, 517, 398 P.3d
1271 (2017), citing Keck v. Collins, 181 Wash. App. 67, 78, 325 P.3d 306 (2014),
affirmed, 184 Wash.2d 358, 357 P.3d 1080 (2015)

19 Brouillet v. Cowles Pub. Co., 114 Wash.2d 788, 791 P.2d 526 (1990).

7




The Association asserts that Mr. Hoy agreed to sign any document
that it requested be signed. As such, there exists a genuine issue
of fact material to both Mr. Hoy’s breach of duty of ordinary and
reasonable care claim and his promissory estoppel claim.

The Association claims that Mr. Hoy began installation of the
HVAC System without Board approval. The meeting minutes for
the June 17, 2015 Board of Directors meeting state that the Board
approved installation for June 26, 2015, which was nine (9) days after
the Board’s approval.  As such, there is evidence that the HVAC
System was installed after approval and this is another genuine issue
of material fact.

RCW 64.34.308(1) requires the Board of Directors of
condominium associations to exercise ordinary and reasonable care.
Attempting to force an association member to execute a covenant
recordable against the member's unit as a condition for that member
to be able to continue his use of a Board of Directors-approved
modification to the member’s unit is not ordinary and reasonable
care.

The power to adopt and amend rules and regulations is not

the power to retroactively enforce a rule that did not exist at the time

8




of the approval and installation of a requested utility system. Mr.
Hoy’s use, maintenance, repair, replacement, and modification of the
Common Elements and Limited Common Elements met the
regulations in existence at the time of the Board of Directors’ grant
of its approval for the installation of Mr. Hoy’s HVAC System.

The Business Judgment Rule says that the law will not hold
directors liable for honest errors or for mistakes of judgment when
the directors act without corrupt motive and in good faith. The
Board’s threat to remove Mr. Hoy’s HVAC System is not protected
by the Business Judgment Rule, as the threat that the Board of
Directors made to remove the HVAC System does not have a
reasonable basis to indicate that it was made in good faith. As
such, the Association’s Board of Directors is not protected by the
Business Judgment Rule.

Subsequent to its approval of the installation of the Hoy HVAC
System, the Association’s Board of Directors did not make its
discretionary decision to require that Mr. Hoy execute a covenant
against the Hoy Unit or be required to remove the approved
installation in a reasonable manner. The 400 Condominium

Association’s Board of Directors has argued that its decision to force

9




Mr. Hoy to execute a covenant against his unit was premised on its
claims that without the encumbrance of such a covenant on the Hoy
Unit, it could not protect the Association from the costs related to a
leak from the Hoy HVAC System. However, there are three or four
units in The 400 Condominium that also have HVAC systems and
none of the owners of those units have been threatened with removal
of their HVAC systems if they did not execute a covenant similar to
the one that Plaintiff has been demanded to execute. The
Association’s selective enforcement of a covenant requirement
against the Hoy Unit, but not against similarly situated other units, is
arbitrary, unreasonable, and made in bad faith.

Because the determination of whether the Association
reasonably exercised its discretion regarding the requirement of the
execution of a covenant by Mr. Hoy is a question of fact, the Superior
Court's Order Granting Summary Judgment should be overruled and
remanded for a decision by a trier of fact at a trial of the matter.

The Association promised Mr. Hoy that he could install his
HVAC System so long as he executed a MOU when it was prepared.
Based on that promise, Mr. Hoy has a valid claim for recovery in

promissory estoppel.

10




RCW 64.34.455 states, in pertinent part: “The court, in an
appropriate case, may award reasonable attorney's fees to the
prevailing party.” Where a statute authorizes fees to the prevailing
party, they are also available on appeal. If Mr. Hoy prevails in this
appeal, this Court should award him his attorneys’ fees and
expenses.

VI. ARGUMENT

A. There Are Still Genuine Issues of Material Fact to Be
Determined by a Trier of Fact at Trial in this Matter.

The purpose of summary judgment is to
avoid a useless trial when there is no
genuine issue of any material fact. If,
however, there is a genuine issue of
material fact a trial is necessary. It is
the trial court's function to determine
whether such a genuine issue exists.
The burden of proving, by uncontroverted
facts, that a genuine issue exists is upon
the moving party.?°

1. Mr. Hoy and the Association Agreed to the Execution of a
MOU.

The Association’s Board of Directors approved the installation of

Mr. Hoy's HVAC System in June 2015 with an agreement from Mr.

20 LaPlante v. State, 85 Wn.2d 154, 158, 531 P.2d 299 (1975)

11




Hoy to sign a MOU, when it became available.?! The June 17, 2015
Board meeting minutes confirm that the document Mr. Hoy agreed
to sign was a MOU. The Association now asserts that Mr. Hoy
agreed to sign any document that it requested be signed, including
a covenant to be recorded against the Hoy Unit. The Board
recognizes that there are differences between the execution of a
MOU, which was the original plan and agreement between the
parties, and the execution and recording of a covenant, which the
Association now desires. There exists a genuine issue of fact,
material to both plaintiff Hoy’s Breach of Duty of Ordinary and
Reasonable Care claim and his Promissory Estoppel claim regarding
what Mr. Hoy agreed to execute to install his HVAC System.

2. Mr. Hoy Had the HVAC Installed After it was Approved by
the Board of Directors.

The Association also claims that Mr. Hoy began installation of
the HVAC System without Board approval, but does not provide any
dates related to such installation.22 The meeting minutes for the

June 17, 2015 Board of Directors meeting state that the Board

21 CP 360, Appendix B, CP 366-367, Appendix D
22 CP 161-162, Appendix N

12




approved installation for June 26, 2015, which was nine (9) days after
the Board’s approval.?® This is evidence that the HVAC System was
installed after approval and is another genuine issue of material fact.
Thus, genuine issues of material fact remain to be determined on
both claims, as is further shown below in sections VI.B. and VI.C.,
which are incorporated here by reference.

B. The Association’s Board of Directors Breached Its Duty
of Ordinary and Reasonable Care.

1. RCW 64.34.308(1) Requires the Board of Directors
of Condominium Associations to Exercise

Ordinary and Reasonable Care
RCW 64.34.308(1) requires the Board of Directors of
condominium associations to exercise ordinary and reasonable care,
when, as here, the Directors have been elected by the unit owners.?*
Attempting to force an association member to execute a covenant
recordable against the member’s unit as a condition for that member
to be able to continue his use of a Board of Directors-approved

modification to the member's unit is not ordinary and reasonable

care.

23 CP 360, Appendix B; CP 366-367, Appendix D
24 Alexander v. Sanford, 181 Wash. App. 135, 170 — 171, 325 P.3d 341 (2014)

13




The Association has incorrectly asserted that the “Board had
complete authority to permit Plaintiff [Terry Hoy] to install the HVAC
Unit subject to conditions, and then to threaten its removal when
Plaintiff refused to agree to those conditions.”? The Association’s
Board of Directors did not make the execution of a covenant against
Mr. Hoy’s property a “condition” of approval of his HVAC System.?6
The meeting minutes for the Board of Directors meeting during which
the HVAC System was approved and the minutes of the two
meetings immediately subsequent to that Board of Directors meeting
note that Mr. Hoy would execute an MOU; the idea of a covenant did
not appear until much later.?

There is no mention of the Board of Directors’ intent to replace
the MOU with a covenant in the meeting minutes Qntil well after Mr.
Hoy received Board approval for installation of the HVAC System
and had the HVAC System installed.?® The Covenant which the

Board requires Mr. Hoy to sign bears no resemblance to the MOU

25 CP 156, Appendix N

26 CP 360, Appendix B; CP 366-367, Appendix D

27 CP 360, Appendix B; CP 366-367, Appendix D; CP 368, Appendix E, CP 370,
Appendix F

28 CP 360, Appendix B; CP 377-378, Appendix H

14




document discussed in the Board meetings before installation of the
HVAC System or to the draft MOUs, which were created but never
finalized.2® The central difference between the Covenant and the
MOUs is that the Covenant contemplates a recorded encumbrance
on the Hoy Unit title, while the MOU does not.*

2. The Association’s Claimed Power to Adopt and
Amend Rules and Regulations Is Not Limitless.

The Association has asserted that it has the power to adopt
and amend rules and regulations governing the behavior of the
members of the Association, but has not provided any citation to any
rule or regulation that Mr. Hoy broke by installing an approved HVAC
System.3! The power to adopt and amend rules and regulations is
not the power to retroactively enforce a rule that did not exist at the
time of the approval and installation of a requested utility system.
The Association has failed to present evidence of any such power
that it possesses.

The Association noted that Section 13.4.6 of the Declaration

provides the Association with the power to “Irlegulate the use,

29 CP 360-361, Appendix B; CP 379-390, Appendix I; CP 391-393, Appendix O
30 See RCW 65.08.070
31 CP 157, Appendix N
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maintenance, repair, replacement, and modification of Common
Elements and Limited Common Elements”.32 However, Mr. Hoy’s
use, maintenance, repair, replacement, and modification of the
Common Elements and Limited Common Elements met the
regulations in existence at the time of the Board of Directors’ grant
of its approval for the installation of Mr. Hoy's HVAC System. Mr.
Hoy’s use of the Common Elements and Limited Common Elements
of the Condominium is the same as it has been since the installation
of his HVAC System was approved by the Board of Directors in June
2015.%3

The Board of Directors has not stated that Mr. Hoy’'s HVAC
System does not meet the requirements of the governing documents
or that the modification to the Common Elements or use of the
Limited Common Element patio is not as was approved. The Board
has listed no failure to comply with rules or regulations concerning
Mr. Hoy's actual use, maintenance, repair, replacement, or

modification of the Common Element wall or the Limited Common

32 CP 157, Appendix N; CP 193, Appendix P
33 CP 360, Appendix B; 366-367, Appendix D

16




Element patio. The Board threatened to remove Mr. Hoy's HVAC
System, not under any power to regulate, but because Mr. Hoy will
not execute a covenant against the Hoy Unit that was not required
by the governing documents and not made a condition by the Board
of Directors for approval of Mr. Hoy's HVAC System installation.
The Association argued that no provision in the governing
documents or RCW 64.34 precludes the Board from terminating a
certain use of Common Elements.3* However, the governing
documents do not list every action the Board cannot take; rather the
governing documents provide specific powers to the Board. The
power to regulate use of Common Elements is an enumerated
power. However, the threat to remove Mr. Hoy's HVAC System if
he does not execute a covenant against his property is not regulation
of the Common Elements. Regulating decibel levels, requiring
regular maintenance, and allowing the use of only specific paint
colors to match the building exterior are examples of regulating the
use and modification of the Common Elements. Approving the

installation plans of the HVAC System was regulating the use and

34 CP 147-167, Appendix N

17




modification of the Common Elements, but the required execution of
a covenant was not included in that approval.®

The Association also claims that the Board’s approval
included Mr. Hoy’s agreement to sign an MOU, a covenant, or any
document required by the Board.3® Mr. Hoy and the Board's
meeting minutes disagree.?” The Board claims that Mr. Hoy agreed
to sign “any document”.3® The Board cannot truly be asserting that
it could require Mr. Hoy to sign an IOU for $10,000, payable to the
Association, just so Mr. Hoy could retain the use of his approved
HVAC System. However, the Board asserts that it can require Mr.
Hoy to execute a covenant encumbering the Hoy Unit, and relinquish
a portion of his property rights, to retain such an approved use.
Signing a document recognizing the regulations of an HVAC System
and Mr. Hoy's responsibilities for maintenance, damages, and the
like is a reasonable condition, which was included in the Board’s

approval of the Hoy HVAC System installation; requiring that Mr. Hoy

35 CP 360, Appendix B; CP 366-367, Appendix D

36 CP 150, Appendix N

37 CP 360, Appendix B; CP 368-369, Appendix E; CP 370-372, Appendix F; CP
376-378, Appendix H; CP 379-390, Appendix |

38 CP 150, Appendix N

18




relinquish some of his property rights is not. This dispute regarding
what was agreed to is yet another genuine issue of material fact in
this matter.

3. The Business Judgment Rule Does Not Protect the
Association’s Board of Directors’ Action.

The Association has claimed that the Board of Directors’
threat to remove Mr. Hoy's HVAC System is protected by the
Business Judgment Rule. The Business Judgment Rule says:
“[T]he law will not hold directors liable for honest errors, for mistakes
of judgment, when they act without corrupt motive and in good
faith.”3® “Like their corporate counterparts, condominium directors
have a fiduciary responsibility to exercise ordinary care in performing
their duties and are required to act reasonably and in good faith."°
In commenting on Schwarzmann, the Courtin Riss v. Angel! stated:

Reasonable care is required. . . . [G]ood
faith is insufficient because a director
must also act with such care as a
reasonably prudent person in a like

39 Schwarzmann v. Ass’n of Apartment Owners of Bridgehaven, 33 Wash. App.
397, 402, 655 P.2d 1177 (1982) quoting W. Fletcher § 1039 at pages 621-25.
40 Schwarzmann at 403.

41 131 Wash. 2d 612, 934 P.2d 669 (1997)

19




position would wuse under similar
circumstances.*?

As has been shown, above in Section VI.B.2., the Board of Directors
had the power to approve the installation of Mr. Hoy’s HVAC System
and to require the execution of an MOU as part of that approval
process, but the Board has no power under the governing documents
or RCW 64.34 to retroactively require Mr. Hoy to execute a covenant
encumbering the Hoy Unit after approval had already been given and
the HVAC System installed.

The Association’s Board of Directors has failed to act
reasonably and in good faith. The Board’s threat to remove Mr.
Hoy's HVAC System is not protected by the Business Judgment
Rule, as the threat that the Board of Directors made to remove the
HVAC System does not have a reasonable basis to indicate that it
was made in good faith. The Board approved the installation of the
Hoy HVAC System with the condition that Mr. Hoy sign a MOU to be
written by the Association’s property manager.*>  Months later, the

Board asked an attorney for guidance regarding the form that the

42 Id. at 631 - 633
43 CP 360, Appendix B; CP 366-367, Appendix D

20




document it had asked Mr. Hoy to execute should take. Atthattime,
the Association’s counsel expressed his opinion to the Board of
Directors that a covenant would better protect the Association.*4
The Board of Directors thereafter decided to require the
execution of a covenant by unit owners desiring to install an HVAC
System.#  This Board decision was not a condition of the Board’s
approval of the installation of Mr. Hoy’s HVAC System any more than
it was a condition of the Board’s 2014 approval of other modifications
to the Hoy unit.#¢  The Association is attempting to force Mr. Hoy to
execute a covenant against his property as if it was a condition of the
prior approval of the installation of his HVAC System, when the
record shows otherwise.#” There is no reasonable basis for this
decision and the Board of Directors’ decision does not indicate that
it was made in good faith. As such, the Association’s Board of

Directors is not protected by the Business Judgment Rule.

44 CP 360, Appendix B; CP 370-372, Appendix F; CP 373-375, Appendix G; CP
376-378, Appendix H

45 CP 360, Appendix B; CP 370-372, Appendix F; CP 373-375, Appendix G; CP
376-378, Appendix H

46 CP 360, Appendix B, CP 365, Appendix D

47 CP 360, Appendix B; CP 366-367, Appendix D; CP 368-369, Appendix E; CP
370-372, Appendix F; CP 373-375, Appendix G; CP 376-378, Appendix H
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4, The Association’s Board of Directors Did Not Make
Its Discretionary Decision in a Reasonable Manner.

Subsequent to its approval of the installation of the Hoy HVAC
System, the Association’s Board of Directors did not make its
discretionary decision to require that Mr. Hoy execute a covenant
against the Hoy Unit or be required to remove the approved
installation in a reasonable manner. The recent Connecticut case
of Grovenburg v. Rustle Meadow Assocs., LLC*® analyzes the
standards by which courts across the country have evaluated such
decisions by associations’ boards of directors. As the Washington
courts have only weighed in to a small extent on this issue, the
Grovenburg court’s analysis is very instructive:

In reviewing the determinations of an
association in a common interest
community, . . . most jurisdictions . . .
draw. . . a crucial distinction between the
authority to exercise the rights and
responsibilites  delineated in a
declaration . . . and the propriety of an

association’s exercise thereof 49

“Generally, courts will uphold decisions
made by the governing board of an

48 174 Conn. App. 18, 65 A.3d 193 (2017)

49 |Id. at 45: See also Riss v. Angel, 131 Wash. 2d 612, 627-628, 934 P.2d 669
(1997), and Day v. Santorsola, 118 Wash. App. 746, 757- 767; 76 P.3d 1190
(2003)
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owners association so long as they
represent good faith efforts to further the
purposes of the common interest
development, are consistent with the
development’'s governing documents,
and comply with public policy.”®°

An association’s exercise of its “broad

latitude in making . . . decisions with
respect to every type of improvement on
the property” . . . (citations omitted);

nevertheless remains subject to a
general standard of reasonableness.
See, e.g., Rhue v. Cheyenne Homes,
Inc., ... 168 Colo. at 9, 449 P.2d 361 (“a
refusal to approve plans must be
reasonable and made in good faith and
must not be arbitrary or capricious”);
Kirkley v. Seipelt, 212 Md. 127, 133, 128
A.2d 430 (App. 1957) (“any refusal to
approve the external design or location ...
would have to be .. a reasonable
determination made in good faith, and
not high-handed, whimsical or captious in
manner”)®!

[Plroperty owners may be subject to
arbitrary or discriminatory treatment
because there are no standards against
which the appropriateness of the power’s
exercise can be measured.” 2
Restatement (Third), Property,
Servitudes § 6.9, comment (d), p. 173
(2000). To alleviate those risks, the
Restatement imposes a reasonableness

50 Grovenburg at 47, quoting Nahrstedt v. Lakeside Village Condominium Assn.,
8 Cal.4th 361, 374, 33 Cal.Rptr.2d 63, 878 P.2d 1275
51 Grovenburg at 48-49
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standard on the exercise of discretionary
.. . powers. Section 6.13 (1) provides in
relevant part that an association has the
duty “to act reasonably in the exercise of
its discretionary powers including
rulemaking, enforcement, and design-
control powers ...."24 |d., § 6.13 (1) (c), p.
233.%2

A criticism of some decisions that apply a
reasonableness standard in this context
is that they do so “without defining what
reasonable means.” W. Hyatt, “Common
Interest Communities: Evolution and
Reinvention,” 31 J. Marshall L. Rev. 303,
354 (1998)%3

Given the near universal recognition that
a degree of deference to discretionary
association determinations is
appropriate, courts in recent years have
noted the need for “a more objective
‘reasonableness’ standard by which to
judge the discretionary actions of
community associations.”*

A standard that is objective in nature and
deferential to the exercise of association

discretion nonetheless affords
meaningful review. See Lamden v. La
Jolla Shores Clubdominium

Homeowners Assn., 21 Cal.4th 249, 269,
980 P.2d 940, 87 Cal.Rptr.2d 237 (1999)
(rejecting claim that “a rule of judicial

52 Id. at 49-50

53 Id. at 56

54 Id. quoting Tierra Ranchos Homeowners Assn. V. Kitchukov, 216 Ariz. 195,
200, 165 P.3d 173
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deference will insulate community
association boards’ decisions from
judicial review” and stating that the
“‘judicial oversight” provided under
deferential standard “affords significant
protection against overreaching by such
boards”).%®

Mindful of the deference accorded to
associations vested with discretionary
authority, many courts have held that a
reasonableness analysis properly begins
with consideration of the rationale and
stated bases for the association’s
determination. See Laguna Royale
Owners Assn. v. Darger, 119 Cal.App.3d
670, 684, 174 Cal.Rptr. 136 (1981) (“[t]o
determine  whether or not [an]
[a]ssociation’s  disapproval of [the
proposed activity] was reasonable it is
necessary to isolate the reason or
reasons approval was withheld”); . . .
Cypress Gardens, Ltd. v. Platt, supra,
124 N.M. at 478, 952 P.2d 467 (i]n
determining what is reasonable in such
cases, the trial court should consider the
facts and circumstances surrounding”
the exercise of discretionary authority). In
considering the rationale underlying the
association’s exercise of discretionary
authority, a reviewing court should make
“findings as to [the association’s] intent
and objectives [and] what substantial and
reasonable interests would be protected
by enforcing the restriction,” as well as
“findings as to the relation of the

i

55 Grovenburg at 57
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[proposed activity] to its surroundings
and other buildings and structures in the
subdivision.” Dodge v. Carauna, supra,
127 Wis.2d at 67, 377 N.W.2d 208. Such
findings are “crucial to a determination of
the reasonableness” of an association’s
discretionary determination. /d.

Courts also give considerable weight to
the purposes underlying a common
interest community. As one stated, “[wle
hold that in exercising its [discretionary]
power ... [the] [a]ssociation must act
reasonably, exercising its power in a fair
and nondiscriminatory manner and
withholding approval only for a reason or
reasons rationally related to the
protection, preservation and proper
operation of the property and the
purposes of [the] [a]ssociation as set
forth in its governing instruments.”
Laguna Royale Owners Assn. v. Darger,
supra, 119 Cal.App.3d at 680, 174
Cal.Rptr. 136°%

At the same time, an association cannot
exercise its discretionary authority in an
arbitrary or capricious manner. Weldy v.
Northbrook Condominium Assn., Inc.,
supra, 279 Conn. at 734, 904 A.2d 188;
see also Worthinglen Condominium Unit
Owners’ Assn. v. Brown, 57 Ohio App.3d
73, 76, 566 N.E.2d 1275 (1989)
(determination of “whether the decision
or rule was arbitrary or capricious” entails
consideration of whether “there be some

56 Id. at 57-58

26




rational relationship of the decision or
rule to the safety and enjoyment of the
[common interest community]”
[emphasis omitted] ). That authority must
be exercised in good faith and not in a
discriminatory manner.%’

The selective enforcement of a
restriction against a unit owner likewise
has been deemed arbitrary and
unreasonable in certain circumstances.
See White Egret Condominium, Inc. v.
Franklin, 379 So.2d 346, 352 (Fla. 1979)
(holding that use restriction in declaration
“was reasonably related to a lawful
objective” but association nonetheless
“is estopped from selectively
enforcing [that] restriction”).%8

Emphasis Added. The 400 Condominium Association’s Board of
Directors has argued that its decision to force Mr. Hoy to execute a
covenant against his unit one and a half (1%2) years after the Board
had approved the installation of Mr. Hoy's HVAC System was
premised on its claims that without the encumbrance of such a
covenant on the Hoy Unit, it could not protect the Association from

the costs related to a leak from the Hoy HVAC System.®

57 Id. at 60
58 Id. at 61
59 CP 158, Appendix N
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However, there are three or four units in The 400
Condominium that have HVAC systems with portions of those
systems existing on the roof of the condominium in Common
Element space. None of the owners of those units have been
threatened with removal of their HVAC systems if they did not
execute a covenant similar to the one that Mr. Hoy has been
demanded to execute.8 Given the locations of those HVAC
systems on the roof of the condominium, they present an even
greater a risk of damage from a leak from those units than does a
leak from the Hoy HVAC System, which sits outside the building on
a concrete patio. The Association’s selective enforcement of a
covenant requirement against the Hoy Unit, but not these similarly
situated other units, is arbitrary, unreasonable, and made in bad
faith.

5. The Determination of Whether an Association
Reasonably Exercised Its Discretion is a Question
of Fact.

A . . . noteworthy aspect of the
reasonableness standard pertains to its

inherent nature. As many courts have
recoghized, the determination of

60 CP 413-414, Appendix J
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whether an association reasonably
exercised its discretion is a question
of fact. . . . See, e.g., Deming v.
Nationwide Mutual Ins. Co., 279 Conn.
745, 759 n.15, 905 A.2d 623 (2006).

In Peterson v. Oxford, 189 Conn. 740,
745-46, 459 A.2d 100 (1983), our
Supreme Court described the application
of a reasonableness standard as “a
weighing analysis” that entails
consideration of “all the relevant
circumstances” and factors. . . . The
present case likewise calls for such a
weighing analysis by the trier of fact.%!

Emphasis Added. Because the determination of whether the
Association reasonably exercised its discretion regarding the
requirement of the execution of a covenant by Mr. Hoy is a question
of fact, the Superior Court’s Order Granting Summary Judgment
should be overruled and remanded for a decision by a trier of fact at
a trial of the matter.

C. Terry Hoy’s Promissory Estoppel Claim is Valid and
Should Not Be Dismissed.

To obtain recovery in promissory
estoppel, plaintiff must establish

61 Grovenburg at 64-65.
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“(1) [a] promise which (2) the promisor
should reasonably expect to cause the
promisee to change his position and (3)
which does cause the promisee to
change his position (4) justifiably relying
upon the promise, in such a manner that
(5) injustice can be avoided only by
enforcement of the promise.”®2

Promissory  estoppel requires the
existence of a promise. Klinke, 94
Wash.2d at 259, 616 P.2d 644,
Restatement (Second) of Contracts § 90.
A promise is “a manifestation of intention
to act or refrain from acting in a specified
way, so made as to justify a promisee in
understanding that a commitment has
been made.” Restatement (Second) of
Contracts § 2(1); see § 90 cmt. a
(referring to promise definition in § 2).%°

The Association promised Mr. Hoy that he could install his HVAC
System so long as he executed a MOU when it was prepared.5
The Association should reasonably have expected to cause Mr. Hoy
to change his position by purchasing his HVAC System and having

it installed. Mr. Hoy did, in fact change his position by purchasing

62 Havens v. C & D Plastics, Inc., 124 Wash. 2d 158, 171-172, 876 P.2d 435
(1994) citing Klinke v. Famous Recipe Fried Chicken, Inc., 94 Wash.2d 255, 259
n. 2, 616 P.2d 644 (1980) (quoting Corbit v. J.I. Case Co., 70 Wash.2d 522, 539,

424 P.2d 290 (1967))
63 Havens at 172
64 CP 360, Appendix B; 366-367, Appendix D
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and installing his HVAC System at a substantial cost.55 Mr. Hoy
justifiably relied upon the Association’s promise, in such a manner
that injustice can be avoided only by enforcement of the promise,
allowing Mr. Hoy to continue the use of his installed HVAC System
upon the execution of an MOU, as agreed.

D. If Mr. Hoy Prevails on Appeal, He is Entitled to an Award
of Expenses and Attorneys’ Fees.

RCW 64.34.455 states:

If a declarant or any other person subject
to this chapter fails to comply with any
provision hereof or any provision of the
declaration or bylaws, any person or
class of persons adversely affected by
the failure to comply has a claim for
appropriate relief. The court, in an
appropriate  case, may award
reasonable attorney's fees to the
prevailing party.

Emphasis Added. “Where a statute authorizes fees to the
prevailing party, they are available on appeal as well as in the trial
court.” 8 Based on RCW 64.34.455 and the quoted law from Eagle

Point Condo. Owners Ass'n v. Coy, if Mr. Hoy prevails in this appeal,

65 CP 18-20, Appendix Q; CP 21-22, Appendix R
66 Eagle Point Condo. Owners Ass'n v. Coy, 102 Wash. App. 697, 716, 9 P.3d
898, 909 (2000)
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this Court should award him his attorneys’ fees and expenses
pursuant to RCW 64.34.455 for this appeal.

Vil. CONCLUSION

There still exist in this action a number of genuine issues of
fact material to both Mr. Hoy’'s breach of duty of ordinary and
reasonable care claim and his promissory estoppel claim.
Additionally, attempting to force an association member to execute a
covenant recordable against that member's unit as a condition for
that member to be able to continue his use of a Board of Directors-
approved modification to the member's unit is not ordinary and
reasonable care. Further, the Board’s threat to remove Mr. Hoy's
HVAC System is not protected by the Business Judgment Rule, as
the threat that the Board of Directors made to remove the HVAC
System does not have a reasonable basis to indicate that it was
made in good faith. As such, the Association’s Board of Directors
is not protected by the Business Judgment Rule.

Subsequent to its approval of the installation of the Hoy HVAC
System, the Board of Directors did not make its discretionary

decision to require that Mr. Hoy execute a covenant against the Hoy
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Unit or be required to remove the approved installation in a
reasonable manner. Enforcement of a covenant requirement
against the Hoy Unit, but not against similarly situated other units, is
arbitrary, unreasonable, and made in bad faith. If Mr. Hoy prevails
in this appeal, this Court should award him his attorneys’ fees and
expenses for the appeal. The trial court Order on Summary
Judgment should be overruled, appellant Terry Hoy should be
awarded his attorneys’ fees and costs for this appeal, and the matter
should be remanded to the Superior Court for further action

consistent with the rulings of this Court.

Dated: May 21, 2018

Respectfully Submitted,

BRANDT LAW GROUP
d )%M.

Michael D. Brandt, WSBA #20901
Attorney for Appellant
Terry Hoy
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Viil. APPENDIX

Decision on Defendants Motion for
Summary Judgment

Declaration of Terry Hoy in Support of
Response to Defendant’s Motion for
Summary Judgment; July 14, 2014
HVAC installation request

July 18, 2014 Board meeting minutes
June 17, 2015 Board meeting minutes

July 15, 2015 Board meeting minutes

September 16, 2015 Board meeting
minutes

. September 21, 2016 Board meeting

minutes

October 19, 2016 Board meeting
minutes

Letter from Tim Sheppard to Terry Hoy,
dated December 14, 2016

Declaration of Terry Hoy in Support of
Motion for Reconsideration of Order
Granting Defendant’s Motion for
Summary Judgment

Complaint

Plaintiff Terry Hoy’s Motion for
Preliminary Injunction

CP 405-407

CP 359-361,
362-363

CP 364-365
CP 366-367
CP 368-369

CP 370-372

CP 373-375

CP 376-378

CP 379-390

CP 413-414

CP 3-7

CP 8-14




. Order Granting Preliminary Injunction ~ CP 139-142

. The 400 Condominium Association's ~ CP 147-167
Motion for Summary Judgment

. Three draft versions of the MOU CP 391-393

. Condominium Declaration for The 400, CP 171-230
A Condominium

. Declaration of Terry Hoy in Support of CP 18-20
Motion for Preliminary Injunction

. Terry Hoy's HVAC installation request CP 21-22
submitted to the Board of Directors,
dated July 14, 2014
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SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR KITSAP COUNTY
TERRY HOY, an individual,
Plaintiff, No. 17-2-00867-4
V.
DECISION ON DEFENDANT’S
THE 400 CONDOMINIUM MOTION FOR SUMMARY
ASSOCIATION, a Washington nonprofit JUDGMENT

corporation,

Defendant.

THIS MATTER comes before the Court on the Defendant’s Motion for Summary
Judgment. The Court reviewed the following documents in consideration of the case:

1. The 400 Condominium Association’s Motion for Summary Judgment;

2. Declaration of Tim Sheppard in Support of Defendant’s Motion for Summary

Judgment (and attached exhibits);

Plaintiff’s Response to Defendant’s Motion for Summary Judgment;

4, Declaration of Terry Hoy in Support of Response to Defendant’s Motion for

‘Summary Judgment (and attached exhibits);

5. Declaration of Terry Hoy in Support of Motion for Preliminary Injunction (and

attached exhibits);

6. Declaration of Richard Symms;
7. Declaration of Tim Sheppard (and attached exhibits);

DECISION ON DEFENDANT’S MOTION

FOR SUMMARY JUDGMENT

1

Page 405

JUDGE JEFFREY P. BASSETT

Kitsap County “17-2-008s7~
614 Division S €70

Port Orchard, }
(360) 337-714¢ |
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8. Declaration of Dale Lindamood (and attached exhibit); |

9. Declaration of Rob Woutat;

10. Declaration of Bob Johnson;

11. Declaration of Roberta Cooper;

12. Declaration of John D. Burleigh (and attached exhibits); and

13. The 400 Condominium Association’s Reply on its Motion for Summary
Judgment.

The Court further having considered the above listed material and argument of
counsel, the record and files herein; and having been fully advised in the premises,
THEREFORE IT IS HEREBY ORDERED:

Defendant’s motion for summary judgment is GRANTED.

S
Dated this & Day of January, 2018.
p —
Y|

Jeffrey P} Bassett

Superz&r q&'ourt Judge
DECISION ON DEFENDANT’S MOTION -2 JUDGE JEFFREY P. BASSETT
FOR SUMMARY JUDGMENT Kitsap County Superior Court

614 Division Street, MS-24
Port Orchard, WA 98366
(360) 337-7140
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CERTIFICATE OF SERVICE
I, Kyle Gallagher, certify under penalty of perjury under the laws of the State of
Washington that I am now and at all times herein mentioned, a resident of the State of
Washington, over the age of eighteen years, not a party to or interested in the above entitled
action, and competent to be a witness herein.
Today I caused a copy of the foregoing docum¢nt to be served in the manner noted

on the following:
Katie J. Comstock
Seth E. Chastain
Levy Von Beck Comstock PS X ViaU.S. Mail
1200 5th Ave Ste 1850
Seattle, WA 98101-0043
Michael D. Brandt
Brandt Law Grou - .
1200 5th Ave Ste 1950 B ViaU.S. Mail
Seattle, WA 98101-1183

DATED January 2_2_, 2018, at Port Orchard, Washington.

po it —

Kyle $allagher/#47769
Staff Arto

DECISION ON DEFENDANT’S MOTION 3 JUDGE JEFFREY P. BASSETT

FOR SUMMARY JUDGMENT Kitsap County Superior Court
614 Division Street, MS-24
Port Orchard, WA 98366

(360) 337-7140
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KITSAP

TERRY HOY, an individual,

Plaintiff, NO: 17-2-00867-4

vs. DECLARATION OF TERRY HOY IN
SUPPORT OF RESPONSE TO
THE 400 CONDOMINIUM | hEEENDANT'S MOTION FOR

ASSOCIATION, a Washington SUMMARY JUDGMENT
nonprofit corporation,

Defendant.

I, Terry Hoy, declare as follows:

1. I am the Plaintiff in this action, know the contents of this Declaration to be
true based on my personal knowledge, and make this Declaration for the purpose of
obtaining an order denying defendant The 400 Condominium Association's (the
“Association”) motion for summary judgment.

2. | am the owner of the property commonly known as 400 Washington Ave.,
Unit 107, Bremerton, WA 98337 (the “Hoy Unit") located within The 400 condominium
complex,

3. In or about July 2014, in accordance with the Declaration, | submitted a

request to the Association’s Board of Directors seeking approval for the installation of a

DECLARATION OF TERRY HOY IN SUPPORT OF RESPONSE BRANDT LAW GIROUP

TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - 1 1200 FIFTH AVE, SUITE 1950
C\Users\hoyte\Documents\Self\iHouse Condo - Brem\Legal - My\2017-12-17 ,SEATTLE' V!é?*i'NGT,QE‘ 9.91.0_1 —
Summary Judge Motion\declaratlon of terry hoy.response to motion for sj.docx Tel: (206) 441-F 1T-2-00867—4

DCLR a8
Declaration Affidavit

T
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heat pump (“HVAC System") in the Hoy Unit that would require access and alteration to
the Common Element wall adjacent to the Hoy Unit, with an outside HVAC unit installed
on the Limited Common Element patio designated for the exclusive use of the Hoy Unit.
A true and correct copy of the July 14, 2014 HVAC installation request (without the noted
enclosures) is attached to this declaration as Exhibit 1.

4. A true and correct copy of the July 18, 2014 Board meeting minutes is
attached to thi's declaration as Exhibit 2.

5. On June 17, 2015, at an Association Board of Di_rectors Meeting, | was
provided with authorization by the Association's Board of Directors to install the HVAC
Unit, with the understanding that the Board would draft a Memorandum of Understanding
(“MOU") that would be signed at a later date, A true and correct copy of the June 17,
2015 Board meeting minutes Is attached to this declaration as Exhibit 3.

6. The HVAC Unit was installed by my contractors shortly thereafter.

7. A true and correct copy of the July 15, 2015 Board meeting minutes is
attached to this declaration as Exhibit 4.

8. A true and correct copy of the September 16, 2015 Board meeting minutes
is attached to this declaration as Exhibit 5.

9. A true and correct copy of the September 21, 2016 Board meeting minutes
is attached to this declaration as Exhibit 6.

10. A true and correct copy of the October 19, 2016 Board meeting minutes is
attached to this declaration as Exhibit 7.

11. | received a December 14, 2016 letter from Tim Sheppard, the property

manager for the Association, with an attached proposed covenant. Pursuant to the letter,

DECLARATION OF TERRY HOY IN SUPPORT OF RESFONSE BRANDT LAW GROUP

TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT - 2 ‘ 1200 FIFTH AVE. SUITE 1950
C:\Users\hoyte\Documents\Self\House Condo - Bremilegal - My\2017-12-17 .SEATTLE' WASHlN?‘TON 88101
Summary Judge Motlor\declaration of terry hoy.response to motion for sf.docx Tel: (206) 441-5738 Fax: (206) 288-9115
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| was expected to sign the covenant, which was then to be recorded against the Hoy Unit.
A true and correct copy of the December 14, 2016 letter is attached to this declaration as
Exhibit 8. |

12. 1 .did not sign the Covenant and the Association's Board of Directors
threatened to remove my approved HVAC System unless | signed the Covenant, which
was to be recorded against the Hoy Unit. ¢

13.  True and correct copies of three (3) draft versions of the MOU are attached
to this declaration as Exhibit 9.

| swear under penalty of perjury under the laws of .the State of Washington that the
foregoing is true and correct.

Dated: December 28, 2017 in Bremerton, Washington.

S &

Terry Hoy ~
DECLARATION OF TERRY HOY IN SUPPORT OF RESPONSE BRANDT LAW GROUP
TO DEFENDANT’S MOTION FOR SUMMARY JUDGMENT - 3 1200 FIFTH AVE. SUITE 1860

SEATTLE, WASHINGTON 98101

C.\Usersthoyte\Documents\Self\House Condo - BremiLegal - My\2017-12-17 Tel: (206) 441-5738 Fax: (206) 2999115

Summary Judge Motlon\declaration of terry hoy.response to motion for sj.docx
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145 Bloomington Ave, Apt 212
Bremerton, WA 98312-4004
July 14, 2014

HOA Board/Property Manager
400 Washington Ave, Unit 100
Bremerton, WA. 98337

Dear HOA Board//Property Manager,

I will be the new owner of Gondominium 107. | would like to make a few
modifications to Gondominium 107.

It has no Air Conditioning. With temperatures in the high 80's and 90’s, | request the
HOA permission and authorization for me to instail a Daikin Ductless Heat Pump (or
equivalent) in Condominium 107. Most of the work will be inside

the Condominium. The scope of the project is:

1. It will use the 240 volt living room heater power (heater will be
removed). The wire will run in a conduit along the Ceiling molding of the

interior wall, :

2. The exterior heat pump unit (Daikin 3\MXS24) will be mounted on the
outside Patio next to the living raom window that opens. This is farthest from
any bedroom of my neighbors. Maximum decibel is 52 which is the noise level
of an average home (see attachment Daikin Quiet Rating), {n quiet mode it is
about 49 decibel (normal library noise level). Neighboring Condominiums
should not be able to hear its operation with their windows closed (normal on
hot days for units with air conditioning). With their windows open, the sound
they will hear (right next to the open window) s that of a quite fan (maybe 40
decibels). HVAC technology has gone a long ways in super quiet operation.
. A larger unit was installed on the floor at my place of work. With the windows
* open | had to listen right next fo the window nearest the outdoor unit before |

could hear it working.

3. Tubs from the heat pump will run along the bottom of the patio and a hole
will be cut to allow it to enter the interior of the Condominium (see diagram and

installation attachments).

. 4. Interior units (Daikin FTXS9LVJ) will be installed in the bedrooms and living
room along the exterior facing wall. The maximum decibel is 35 which is

considered very quiet (whisper level talking).

Pagefof2

EXHIBIT 1.
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5. All modifications should not adversely affect the noise deadening properties
of exterior walls, inferior walls, or ceilings. The improvement should enhance
the value of the condominium which in turns enhance the value of the
surrounding condominiums and enhance the value of the 400 Condominiums

as a whole.

8. As | understand.it this will be the first add-on HAVAC for the 400
Condominiums. This will be this would be a great pilot to show case how'to
do this kind of project for other Condominiums in the 400 Gondominiums. The

instaflation is expected to take one day.

1 would also like to remave some of the handicap alterations made by Mr. Anderson.
All modifications should not adversely affect the noise deadening properties of
exterior walls, interior walls, or ceilings. This will involve:

1. Moving electric switches higher to standard level of reach.

2. Install interior doors.

3. Remove handicap hand hold in bath rooms.
a. Guest Bathroom — Replace tub surround

b. Master Bathroom: ‘
1) Replace Shower Basin
2) Replace Shower surround
3) Install Siiding Shower Doors

4, Restore 2™ Bedroom Closet
5. Remove ceiling chair track. Repair ceiling. -

8. Repaint the condominium.

Singerely,

Ty Moy

Terry Hoy

B Enclosures
1 — Quiet Rating
2 -~ Unit 107 HVAC Placement Diagram
3 - 3MXS24JVJU Installation Manual
4 — 3MXS24JVJU - NON-DUCTED - SDS
5 — Proposal
6 — Dankin Submital

Page 2 of 2
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The 400 Board of Directors
Meeting Minutes July 18, 2014

Board Members Attending: Richard Symms, Bob Johnson, and Rob Woutat
Also Attending: Tim Shepard Gary Yoder, Karen Yoder, Lucas Yoder, and owner Roberta
Cooper

The minutes of the June 18 meeting were approved.

Treasury Report As of June 30,

We have an Operating Account Sub-total of $51,293.

The Maintenance Reserve Account Sub-total is $200,419 for a total of $251,703
Expenses: For the month, the Association has a positive variance of $7,627

For the year to date, the association shows a positive variance of $25,796.
Maintenance Reserve Account for the month_shows a positive variance of $177.87.
Total Maintenance Reserve Account Expense for the year: Transferred $25,887.67 ona
budget of $24, 850.02 for a positive variance of § 1,037.24.

Total Maintenance Reserve Expense for the year is $499.50. (To City of Bremerton:
permit for roof top anchors.)

June 30, 2014 Delinguencies: No current owners are seriously delinquent.
Owner/Tenant Ratio as of July 23, 2014: Owners 47.14%, tenants 52.86%

Facilities Manager Report

Carpet in P1 lobby will be re-cleaned, as will the 4™ floor carpet when the installation of
roof anchors is completed.

Some of the cost for the P1 lobby and damage to the elevator will be charged to the
move-out of unit 304,

Owner Roberta Cooper commented on the noise caused during the move-out of 304
until 11:30 PM despite the rule about quiet after 8:00 PM. In the future, such problems
should be reported to 911.

Old Business

The new garage door on P1 will be installed on August 7 between 8:00 AM and 5:00
PM. Residents who use P1 will be given instructions for the day.

Yellow brass: We have enough units to take samples, but before proceeding, the board
requested a legal opinion on the question of opting out of the settlement.

The question of a fence sealing off the overhang on the east side of the building was

. tabled.

The installation of 16 roof anchors has begun and should be concluded by August 1, after
which the windows will be cleaned.

Insurance: The board examined competing proposals from our current carrier
Philadelphia and another from The Partners Group and voted to accept the one from The
Partners Group, which offered comparable coverage for approximately $12,000 less. The
Property Manager will inquire about the cost of increasing coverage on the sewer and
drain backup.

Motor Cycle Parking: Bob Johnson will draft of rule clarifying that a resident’s
motorcycle parl\mg space can be cancelled on the Board’s discretion after a 30-day
notice.

Displaying the Flag: Property Manager Tim Shepard will draft a rule for the Board’s
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New Business

e The Property Manager will seek a legal opinion on the question of whether the Board can
act on its own in responding to the settlement of the Viega yellow brass lawsuit or
whether the members of the HOA must be included.

e The dumpster problem: The Property Manager will check with the City to see about
anchoring the dumpster so it can’t be released down the hill.

e Fires on balconies: The Board saw no need to change the rule about acceptable activities
on balconies, a rule that by implicating disallows open fires, both wood and gas, and meat
smokers.

) Request for modifications to unit 107: The Board delayed a response to the prospective
owner's request to install air conditioning until Donna Park reports on her
research. Regarding the questions about interior modifications, the Property Manager
will clarify for the prospective owner what is permissible and what isn’t.

The Board tabled discussion on a proposal for reviewing grievances by owners and another about
notices to owners about rule changes.

The meeting adjdumed at 8:15 PM.
The next meeting will be 6:00 PM, August 20, 2014.

Rob Woutat, Secretary
The 400 Board of Directors
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The 400 Board of Directors
Meeting Minutes June 17, 2015

The 400
AGr 8 W o taLhs i e WA
Board Members in Attendance: Bob Johnson, President, Terty Hoy, Co-Director Robert Rabe, Secretary,

Roberta Cooper, Treasurer, Karen Osborn, Vice-President,
Also Attending: Karen Yoder, Gary Yoder, Lucas Yoder, Facilities Managers; Tim Sheppard, Property

Manager, Tenants: Tim McCarthy, Sue Gordon. Not in attendance: Dale Lindamood, Co-Director

The meeting was ocalled to order at 6:04 p.m.

Treagurers Report
s (Attached); read and approved.

Property Manageyr’s Report .
o Workman's pass key has been made, allowing access to common atea for contractors,

Facilities Manager’s Report
e Flyers posted asking residents to refrain from slamming doors. ,
s Construction work on Washington Ave has affected the building. We have a liaison between the
construction company and the city to assist with any problems arising as a result of the construction.
Welcome packets. 15 owners, one renter and one management company have not turned in packets, Tim
Sheppard will send letters and fines to these individuals.
The security camera computet has been purchased and is running. Facilities Managers axe working with
the security company to get the security updates into the computer.
The installation of the lighting on the north end stairs is complete.
The gym treadmill rollers replacement has been completed and the treadmill no longer squeaks.
External doors will be professionally adjusted since some are not closing correctly,
The EIOA needs a policy in place for the Facilities Managers for call-outs by tenants and owners when
it's not HOA business. The board decided that unless it's a life or safety issue, the tenant/owner must
deal with the issue. A fee will be assessed for othet calls in the amount of $50 per call. For example, an
ownet/tenant not having their key. Fee will be paid to the Facilities Managers.
Facilities Managers submitted recycling guidelines to be posted at the recycle bins. Approved.
Catpeting in P1 and P2 lobbies has been scheduled for July, 2015. Bob Johnson asked that the
replacement of the carpets for the entire first floor be completed, as well as the painting of the base
boards, and refurbishing of the doors. Tim Sheppard will contact the vendors who have previously given

us bids so that this can be completed,

Old Business
o Tim Sheppard reported that, based on the recent testing, (see attached report) the yellow brass fixtures in

The 400 have high zinc content. The higher the zinc content, the faster the potential exists that the brass
fitting will degrade. In a separate test of the fixtures last year, the fittings showed some signs of physical
degradation, but no indication of failure ot potential failure, Tim will pursue having our water tested for

hardness.
¢ Head Pump/AC Installation Owner Feedback/Final Vote
o Bob Johnson summarized the history of the issue. (See previous months' HOA meeting minutes.)

Tim will draft a Memo of Understanding (MOU) for any tenant who wishes to install a unit. A
motion was made to have Terty Hoy sign the MOU before his scheduled installation on June 26,

if available was approved, Ifnot yet available, Terry has agreed to sign the MOU when
available. A Motion was made to approve M, Hoy's request for installation of the HVAC system
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even if the MOU has not been completed, Bob Johnson offered an amendment to the Motion,
authorizitig approval of the request contingent upon the completion of the MOU. The
amendment failed for lack of a second. The vote to approve the installation was 3 for and 1

against,
o EBxtension of security fence on south end of building to be installed in mid-July.
Installation of charging stations in garage tabled.

Water heater replacement. ‘
o Heaters are at the end of their warranty. Per Facilities Managers a free audit can be conducted of

the water heaters by Bcova, contracted by PSE. A rebate can be had if we do the audit. 50% of
the owners have to agree to the replacement in order to get the rebate. Motion to proceed with

the audit passed.

Motorcycle Parking
o Tim Sheppard was asked to consult an attorney regarding this issue. Repoﬂ; is attached. Tim

MeCarthy's attorney disagrees with the attached report. A motorcycle parking area can't
reasonably interfere with a tenant’s ability to egress to his parking space(s). The matter is not
closed in his mind. Can a common element area be used day after day as long as the owner of the

vehicle resides here?
Bob Johnson asked whether we should resttipe the angle of the motorcycle area stripes on P1

since it is a common element area.
Motion to have Tim Sheppard check with some striping conitactors for optlons for three spaces

that don't impede the circulation of traffic on P1,

©

¢ New Business.
o Motion to retain Law Firm for Condo Business passed. Tim Sheppard will pursue this.

o Smoking Violation Letter. A draft of the letter was submitted by Tim Sheppard. (attached)

Motion to send letter passed.
Facebook Page for the 400. Karen Osborn will maintain the page. Posts to the page will be

locked out. Motion to start the page passed
Dryer Vent Blllmg Issue - Venting system is working well. The contractor suggested we check
the system again next year to assess annual dust/lint build-up, At that point, we can determine the
future frequency of cleaning. There are 70 individual ducts (One for each unit) that must be
cleaned and as previously motioned and passed, each owner will pay for the cleaning.
Landscaping Contractor Issues. The planting of begonias in the heat in the sun on Washington
Ave. by the landscaper was a bad idea. They are dying and require shade and cool. The plants in
the Narrows Lounge are also not being water regularly and are looking droopy. Tim will talk to

~ the landscaper. Tim will send the landscaper's contract to the board membets for review for
possible change of landscaper. Lucas Yoder feels that the current landscaper is not doing a good

job.

e}

o}

Next meeting, July 15, at 6 p.m.
Meeting adjourned at 8:55 p.m.

Robert Rabe, Secretary
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. ' The 400 Board of Directors
Tll(' z]O() S Meeting Minutes July 15, 2015

AGren Pece (o Ui o Bmantes, WL .

Board Members in Attendance: Bob Johnson - President, Terry Hoy - Co-Director, Roberta Cooper ~

Treasuter, Karen Osborn - Vice-President, Dale Lindamood — Co-Ditector.
Also Attending: Karen Yoder, Gaty Yoder, Lucas Yoder, Facilities Managers; Tim Sheppatd, Property

Manager, Resident — Tom Golinski
The meeting was called to order at 6:00 p.m.

BOARD MEMBER REPLACEMENT
« Robert Rabe resigned. Karen Osborn agreed to finish out his tetm as Seoretary for the year. She will not

run for a Boatd position again at the end of this term,
Dale Lindamood nominated Texry Hoy to take over as Vice-Pres. Motion made, unanimously cartied.

Tom Golinski was nominated to be Co-Director for the rest of the year. Motion made, unanimously

carried.
Results of all: Terry Hoy, Vice-Pres., Karen Osborn, Sectetaty and Tom Golinski, Co-Ditector with

Dale Lindamood,

JUNE MINUTES

e June 17 minutes were approved. The minutes were posted to the website on 7/22/15 by Karen Osborn.

TREASURER’S REPORT
» The report was read and approved. (Attached) ,

PROPERTY MANAGER’S REPORT
¢ Tim Sheppard had nothing to report.

FACILITIES MANAGER’S REPORT
e There will be new recycle containers in the P1 Garage. They will include one each for: Batteries, Printer

Ink Cartridges, light bulbs, and plastic bags. An informational notice will be mailed to all residents,
Another extension for the chain link fence on the South end of the building was installed on 7/15/15.

A resident (owner) called Chico Towing to have a car towed that was in their spot. They could not come
out to tow as there was a new law passed in 2013, The HOA must fill out a form giving authorization for
owners or renters to have someone towed. When the tow driver comes to pick up the car, there is a form
that the tow driver will provide, to be signed by the owner at the time of towing. If a car is towed in
errot, the resident is responsible for the fee. A motion was made to forward the form to Chico Towing

by Tim Sheppard. Seconded and passed.

OLD BUSINESS
o HVAC Rule Adoption/MOU — Tim ~ We need to finalize the MOU as it was not done at the last board

meeting. Bach item was discussed and Tim Sheppard will make the changes and send it out, Karen made
a motion to accept the changes, Robert seconded, unanimously carried, The HVAC Rule was adopted
and the MOU requires finalization.
Carpet and Paint - The elevators and their lobbies were installed with carpet squares. There was some
mismatching thereby making large stripes noticeable, Karen will contact Floor Decorators to see what
can be done to change to a more acceptable look. ‘

o The first floor catpet replacement bids were in. American Floots had the lowest bid. Floor

Decotators did not include the remaval of the baseboards, These bids were for tiles and not
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broadloom carpet. We will go to Floor Decoratots to get more samples for a broadloom carpet to
use. Who would like to go to the store and pick out some samples to bring to the next board
meeting? Karen Osborn and Dale Lindamood volunteered to meet Karen Yoder there, Date and
time to be determined,
Amendment to two-weelk minimum rule - It would require a 90% approval by all ownets for a change.
We can’t tell people how to use their units. We need to change the declaration. Tom Golinski said we
need to set rules recommending that ownets not rent their units for less than two weeks. It would require
a survey of the membership. Terry and Tim will create a short survey.
Water Heater Audit — Puget Sound Energy has a company that provides an audit, We need more people
to volunteer for an audit, Katen Osborn offered her two units, 311 and 413 to be audited, Tim Sheppard
chose Silverdale Plumbing to do the audit and give us bids and make recommendations on options that
might be available.
Motorcycle Parking Options — Tim McCarthy Attorney’s Letter -We have decided to get rid of the
motorcycle parking by Mr. McCarthy’s parking spot on P1, howevet it will take some time. We will try
to make room on P2 for them, Maybe get a hanging bicycle rack and turn it the other way so the rack is
against the West wall and not the North wall. We have a sign up list for all, but owners will win over
renters, Tim Sheppard is checking on a company also to restripe the garage parking spots. We will not
allow any additional motorcyeles to park until we get this ironed out, We did discuss moving some of
the bicycles to underneath the stairwells, however we know from past yeat’s boards, we cannot put bikes

underneath the stairwells due to Fire Department Stairwell Codes.
¢ NEW BUSINESS -

o Building Insurance — We have a insurance rating company coming to the building to audit our
building so the insurance company that we use will sufficiently cover anything listed in the
policy. Tim will send us a copy of that report. The auditor will be coming on 7/27/15.

There was a courtyard fire. Lucas reported it. It was not on our property but did burn up a
sprinkler head. There was an issue with calling the fire department but the city workers did not
want that to happen as “it would cause a mess on the street out front and block traffic.”
Landscaping — We pay $800 a month for services and they do not seem to be doing the job
propetly or in a timely manner, We will explore options for a replacement company. Tim
Sheppard will send a new contract to the current company with including a new scope of work

outlining what we expect,
Rule 12.5 and Declaration 7.2 ~ It seems that these two items contradict each other, Tim

Sheppard will run it by our attorney.

Multiple move ins. — Lucas brought up that some of the property managers want four hours to
have their tenants move in so that two could move in on the same day. The end result of the
discussion is that the procedure will stay as is with one move per day.

o Budget ~ We are in the black,

¢ ROUNDTABLE
o Roberta asked if we had Barthquake Insurance. She said when she bought her condo, she was

told there was this type of insutance included on the building, Clatification, no, we don’t have
any, and never have had earthquake insurance. Should we bring it up at the annual meeting? Yes,
o Karen Osbotn reported that the floor in front of the stove in 413 is hot, Yes, the weather has been
hot but thete is no sun hitting that spot as she blocked the windows.
o Clarification of Bab, Tom and Robetta’s telephone numbets were given.

Next meeting, September 16, at 6 p.m.
Meeting adjourned at 9:45 p.m.
Respectfully submitted by Karen Osborn, Secretary

Rev.: 9/17/15 ko
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The 400 Board of Directors
Meeting Minutes September 16, 2015

The 100
A tiroat Par (o Uiz 1y trwaensy, VA B y . - .
Board Members in Attendance: Bob Johnson - President, Terry Hoy, Vice Pres., Roberta Cooper ~ Tteasuret,

Karen Osborn - Secretary, Dale Lindamood ~ Co-Director.
Also Attending: Facilities Managets - Karen Yoder, Gary Yoder, Lucas Yodet, Facilities Managers; Property

Managet, Tim Sheppard Guest: Owner #103 Leif Bentson, Owner #408 Tim McCarthy

The meeting was called to ovder at 6:00 p.m.

REPORTS

SECRETARY: Requested approval of July 15 Meeting Minutes and August 5, 2015 Special Meeting
Minutes, approved as amended, ,

TREASURER: Summary of the Treasuret’s report Was read by Roberta Cooper. The bottom line is
$263,756. We were over monthly budget $19,000 due to paying our annual insurance premium, Tim
Sheppard also reported that we will be changing all accounts over to Chase Bank due to less fees
charged, All accounts except the CD’s will be transferred to Chase Bank, Owner/Tenant Ratio is Owner
occupied 45.71% and Tenant occupancy is 54.29%

FACILITIES: We have saved on average $160 a month in lighting savings for the last three years. That
will finish the upgrade savings, We saved approx. $160 a month for three years. Great job all who were
instrumental in this change for the better.

o We had four instances of people just parking in any patking spot in the garage, We do have a
new tow company on contract, Leo’s 24-hour Service, They were picked as they have a low
clearance truck that can get into our garage. Also, there is no form required to be presented by
the owner, and the towing company will bill the owner of the unit that the parking spot is

assigned to.
There are 18 welcome packets forms have not been returned as of this meeting, Tim Sheppard

will send a reminder letter,

Tim Sheppard modified Rule 12.3 clarifying the requirement of updating leases. It was moved
and seconded to approve. See Memorandum attached.

The security cameras software was installed to coordinate with the new computer. All running
and all done, The total cost was $1470.00 to update the card reader software and to buy 100 new
cards, The TV that was transferred from the Lounge is working just fine for our wondetful
Facilities Managers in their office.

Lucas brought up that one owner would like to ttade motorcycle parking with Mr. McCarthy and
Mr. Hoy and then the owner would use the motorcycle on P-1. Neither party was interested in

switching,
o Robert Rabe still wants to buy the Projection TV in the theater, but we haven’t replaced it yet.

o There was an anonymous letter submitted about the state of the clean affairs,

* OLD BUSINESS:

o "HVAC MOU APPROVAL -
= We vote to approve with two changes: add hold harmless and some verbiage about the

deck, We will have an attorney fine tune it. Motion made to have an attorney look it over

and that motion was approved.

o PAINT/CARPET REPLACEMENT —
» Karen Yodet, Dale Lindamood and Karen Osborn went to Floor Decorators to look at

samples to replace the carpet in the whole building. They were supposed to mail us four
different samples but only one came in the mail. So we have delayed the choice of the
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»  Nail Painting has painted in several condos in the area. They tecommend painting all
areas. That would include 100 doors painted in place or they might need to be open. Their
bid is $50,000 and we are waiting on bid from Sound Painting. Also the 400 Board
requested a decorator for color choice.

= The time set for repainting the insides by the Bach Report was set for 2017, There was
another painting company that we have used before but it was recommended that we do

not use them.
» It was moved that this item be tabled until next meeting.
AMENDMENTOF RULE 12.4 Owners/Tenants may not lease, rent, or sublet units for less

than a two week period and as otherwise provided by law.
» It was suggested that this be advised on by an attorney. Terry Hoy recommended that we

put it all together and hammer it out at the next meeting, Review, absorb at next meeting.
WATER HEATER REPLACEMENT AUDIT — PSE came to do an energy audit of sample
units, Thete was a possible rebate of $50 on water heaters. We will have the results at the next

Board meeting.
o INSURANCE PREMIUM INCREASE
»  We have a high fire insurance rating but we are getting an $11,000 cheaper rate. We are

getting a $4701 insurance refund because of structure of the building and the sprinkler
gsystem, The cost is for 150,000 square feet,
= No, we don’t have earthquake insurance,

o LANDSCAPING CONTRACT SCOPE OF WORK
» This was tabled until next meeting, We need a new contract possibly going with a new

company, There was a complaint about how loud the blowers are. The Harborside is

using a new company.
o RULE 12.5/7.2 LEGAL REVIEW
= Discussion was had regarding a number of things.

¢ Dale Lindamood’s opinion is that she thinks that per RCW 64.34.20.3 our Rule
12.5 is not reasonable, permissible, or effective because it is in direct conflict with
Declaration 7.2 and therefore it needs to be rescinded.

o Prior board: Owners used amenities after renting their unit. Our current
Declaration says “no they cannot.”

e Bob Johnson says his two cents worth is that all were trying to save wear and tear
on building and its amenities. If you figure 70 units times two (Owner/Tenant)
that is double the use. It was determined that it should be evaluated by our

attorney.

o MOTORCYCLE UPDATE
= The hanging bicycle racks are up in P2. They are ready to move the motorcycle to P2

also. Lucas stated that he added the size of the motorcycles to the form to register it, and
also added a line for an emergency cdntact,
» Tim stated that there is a request for a new owner to trade with another owner regarding a

tricycle motorcycle, This was table until next meeting.

¢+ NEW BUSINESS
o LEGAL ADVICE
= [t was suggested to go through the Property Manager and not The 400 Board to go to an
attorney.
We voted on a trial period to put out vermin control due to damage to one of our owners
wiring in their car, We will secure a quote from Suntise Pest Control and try it on for size

for a trial period. It was moved and seconded to approve, and passed.
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o BLACK GRIT
= There was a black dust/grit complaint and it has been inspected. Tim Sheppard reported

that there is ghosting on the walls from an unknown source. The company Matthew
Hamilton has been consulted,

o PREVIOUS WATER DAMAGE
»  Dale Lindamood asked for the association to repair for a previous water repair. It was

voted that the association will pay for it,

Meeting adjourned at 8:25 p.m.,
Next meeting, October 21, at 6 p.m,

Respectfully submitted by Karen Osborn, Secretary
Rev.: 11/17/15 ko
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The 400 Board of Directors Meeting
The 400 Lounge
Wednesday, September 21, 2016 ~ 6:00 PM
Minutes

Present: Dale Lindamood, Terry Hoy, Leif Bentsen, Robh Woutat, Roberta Cooper
Property Manager: Tim Sheppard; Facilities Manager: Gary & Karen Yoder

1) Meeting Called to Order - Dale Lindamood called the meeting to order at 6:00 pm

2) Report of the Secretatry — Leif Bentsen moved to approve the minutes of the monthly July
20t meeting and the August 19, 2016 Special Meeting. Motlon passed

3) Report of the Treasurer — Roberta Cooper presented the monthly financial report

4) Property Manager Report —Tim Sheppard reported that the sink in unit 208 had backed up
due to the activitles In another unit. A plumber was called in who cleaned out the pipes. It was

noted that sink lines should be cleaned out every couple of years.

5) Facilitles Manager Report — Karen and Gary Yoder

Garage Cleaning: Yoders said the annual garage cleaning is In progress. P1 was finished. One
person complained about short notice. Board felt there was plenty of advanced notice, but also
discussed using different forms of media for tasks impacting building wide: Email notice 20 days
out, post a ‘dated’ flyer on doors leading into P1, P2 and near mailboxes. Five to 10 days out,

written notice is distributed to all units in building,

Window Scratched — Window scratched during previous cleaning has been taken care of by
window cleaning company to the satisfaction of the unit owner,

Security Cameras — All cameras are now In place and working.
Outdoor Benches — All have received their annual teak oll application.

New Television —~The new TV has been installed in the theater room. Old projector has been
sold. Still have projection screen. Yoders will ook into donating [t to a school.

Homeless — “No Camping” signs provided by the city have been posted in the North Plaza, One
remaining sign will be placed under the ”ove_rhang" where the North Plaza connects to the

walkway on the east side of the building.

Fans — Additional fans have been purchased and placed In the libraty, lounge, and training

room.
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Fire Extinguishers — It has been recommended that fire extinguishers be replaced. Currently
waiting on bids,

6) Old Business
Account signatures — Dale, Roberta, and Leif will meet Tim at 10:00, September 30th at the

Chase Bank to sign signature cards at Chase and Kitsap Bank.

Landscape - Time for Fall planting. Roberta will consult with her committee in re possible plants

for fall colors. Brief discussion over irrigation system, Tim will get bid from Danson
Landscaping. Tim Shepard sald the front hose bib was not of the type that prevents backflow.

Paint/Carpets — Tim will contact Merit Construction in re passible interior designer to help with
color and carpet selection. Robert Woutat, Roberta, and Dale will serve as the selection

committee.

Rodent Control - A sixth mouse was martyred last week in unit 311. Since then, there has been
no activity on the four residential floors. Bait boxes will be placed at possible entry points

within P1 and P2 parking areas.

Matorcycle Parking — A letter approved on Monday, September 19, 2017 was mailed to the
McCarthy's attorney, formally withdrawing the board from settlement negotiations. President
Dale Lindamood indicated that the letter sent to Todd Blodgett, opposing counsel on a
potential motorcycle-parking lawsuit. The letter relterated the status of the matter as closed —
the Board's last best offer had been withdrawn after being rejected in its entirety — of which
Mr. Blodgett was already aware, having been so notified in timely manner by former
Association attorney Michelle Ein. Accordingly, he must either drop the matter or file the
complaint. Leif will create a schematic showing possible parking locations for matorcycles on

P2,

Water Heater Replacement — Leif moved that we proceed with tentative timeline that was
shared between board members three weeks ago. Motlon passed. During discussion, board
agreed that a two option approach was best: Option 1, provide opportunity for owners to
make a group purchase; option 2, owner can purchase and Install individually, providing owner
met certaln criteria. Tim will seek out plumber to provide estimated costs based on purchase
size. Lelf and Tim will work together to get appropriate information to all owners according to

timeline.

7) New Business
Declaration Review — Board discussed attorney’s review and recommendations to update The

400 Declaration. Based on those recommendations, Dale moved to have attorney prepare
amendments to the Declaration. Motlon passed. Updating Declaration will require a vote by

the Association,
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Spectal Meeting of Owners — November 16, 2016 is the tentative date for the 400 Condo
Owners Assaciation (COA) meeting. The agenda may include the following: 2017 Budget;
Gas/Water Metering; HVAC for Individual Units; Earthquake Insurance; Relocation of
Motoreycle Parking; Deck Resurfacing; and Water Heater & Washing Machine Hose

Replacement,

Budget — Tim presented draft budget for 2017, There are some nuances the board must
consider between now and the next meeting; the possibility of a $15k carry over and the

impact of the Minol contract belng dropped.

Minol Sub-metering for Gas, Water & Sewage — Legal counse! has advised that the current sub-
metering used to monitor gas, water and sewage Is in conflict with the Declaration and needs
to be dropped. Tim will contact legal counsel for recommendations In re the gap in payment
that will occur when Minol is dropped and the COA bills Individual owners based on the
percentage of thelr ownership. Once the board has clarity, owners will be sent information
directly about the change. It was motioned and passed that Tim Shepard will check to ensure If
any legal notices are required for change of utllity billing calculation

HVAC - Board discussed the merits (or lack of) covenant, declaration, or MOU protecting the
association from liabllity; and ensuring any associated costs, including maintenance, of an HVAC
system installed in a Limited Common Element are entirely the ‘owners’ and all future ‘owners.’
Dale moved to have Tim contact John Burlelgh for a more detailed explanation of what a
covenant can provide that a declaration provision would be deficient in. And can those items

be addressed by a MOU, Terry abstained. Motion passed.
Leif moved the meeting be adjourned, Motion passed. Meeting adjourned at 8:55 pm.
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The 400 Board of Directors Meeting
The 400 Lounge
Waednesday, October 19, 2016 ~ 6:00 PM

Minutes

Present: Dale Lindamood, Leif Bentsen, Rob Woutat, Roberta Coaper. Excused: Terry Hoy
Guest Owner: Tim McCarthy Property Manager: Tim Sheppard; Facilities Manager: Gary & Karen Yoder

1) Call to Ovder — Dale Lindamood called the meeting to order at 6:01 pm

2) Report of the Secretary — Leif Bentsen
Dale moved to accept the September 19, 2016 monthly board minutes. Motion passed.

Roberta Cooper moved to accept the October 4, 2016 special board meeting minutes. Motlon passed.

3) Report of the Treasurer — Roberta Cooper
Reviewed and discussed some of the nuances of the monthly summary. Leif moved to accept the
report, Motion passed.
As a bookkeeping matter, Dale moved to remove the expense of the new TV system In the theatre
raom from maintenance reserves account and place it the checking account. Motion passed,

4) Property Manager Report — Tim Sheppard
Nothing new to report

5) Facillties Report — Karen and Gary Yoder
a. Graffitl painted on the north wall near the emergency generator has been removed and painted
over, A police report was also filed,

b. Installation of door sweeps has been completed in an effort to keep out pests.

c. Yoders now have a new smart phone capable of receiving texts.

d. Non-smoking reminders were distributed to all units. One owner didn’t realize smoking on balconies
was prohibited.

e. A storm warning report was issued prior to [ast week’s potential typhaon,

f. New generlc maintenance tips brochure for owners was reviewed.

g. S&W Concrete will check exterior for problems with walls and submit bid for repair,

h. Fire Solutions NW has recommended replacing and upgrading all fire extinguishers. The
replacement is tentatively schedufed for July 2017.

i. Hallway lights. Board received word about the darkness of hallways, Upgraded bulbs have replaced
as original bulbs burned out, To improve lighting in hallways, Dale moved to replace all bulbs In the

hallways with higher wattage. Motion passed.
 EXHIBIT 7

Page 376




6) Old Business

Water Intrusion — Due to the heavy weather last week, Unit 305 suffered more water intrusion on its
balcony from the unit above, A contractor did a site visit, but could not determine where the water
was coming from. Tim will ask Pelle Door Company to do a site visit to see if the balcony doors have

been praperly installed.

Parking Garage Sealant — Facilities management has recelved two estimates, $2,200 and $600, to
remove the sealant applied to parking spaces 119 and 237. ‘Thé $600:estimiateyncidas emoviig:thel
ihandicai barkirg [0Eoin threeiotherispatss if the:unitiowngisate Wlling; Dale moved to have the
company with the fower bid do the Job, Motion passed. :The;oWnerofthe parkiig spateswillbe’
billed:

Landscaping Services — Roberta reported that the landscaping service was not watering the large plant
containers adjacent to the front door. She also noted that the winter pansy planting was looking
pretty skimpy. Kale had been requested, Tim noted that the contract with the landscaping service
required a 60-day notlice for requesting new plants so the company can take advantage of a bulk
purchase for other clients as well as us. Tim will follow-up with Black Lotus to see if the sparsity of
winter pansies was an effort to make room for Kale. Board also discussed when to plan for the spring

planting.

Carpet —Tim spoke to the Merit Company. They can provide helps with some simple designs. An

interior designer, Janet Weber, www.Janetweberid.com, s scheduled for a site visit at 2:00 pm,
October 24, 2016, Dale and Roberta will accompany her as she does a walk-through.

Rodent Control — All quiet on the southern front. The pesky critter assault on Unit #311 appears to
have ended with a full retreat. No skirmishes have been reported since the last meeting. The outdoor
balt traps are also showing a decline in activity. ‘

2017 Budget Review — Tim presented two options for 2017 budget, One would have a carry-over
which could be used to lower the annual assessment. The second option would be not to use the

carry-over. During the discussion of all the nuances, it was pointed out that using the carry-over would
be a one-time event and not be available In following years. Dale moved to accept the budget without

the carry-over, Motion passed.

7) New Business

Noise Complaint — On October 16, 2016, the board received a nolse complaint from Unit #404 in re
load noises from a neighbor unit occurring at all hours of the night. As per protocol, a letter was sent
to the owner and tenant of the unit in question. According to the complainant there has not been any
disturbing sounds since, However, it has not been determined if the noise was coming from that unit.

Attorney Document Review ~ Discusslon about having legal counsel draft new amendments to update
the declaratlon as outlined by counsel, Tim will contact legal counsel to follow-up as approved during
September meeting.

HVAC ~ Legal counsel has responded to question in regard to what Is the best way to protect the condo
assoclation on this issue: Memo of Understanding? Covenant? Or Is It already covered by the
declaration? Counsel opined that covenant would be the best protection for the association for new
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HVAC. However, the covenant would not apply to units that had HVAC installed during construction of
the building. Tim pointed out that the covenant document had some very specific requirements, such

as legal description of the future HVAC location.

Dale moved that the covenant document be the standard requirement for all requests for HVAC in
individual units and that counsel complete the legal technicalities for the covenant between the

association and Terry Hoy.

Special Meeting Agenda —

Gas/Metering — Discussion revolved around when to notify members of the declaration
requirement and how to Incorporate the billing process without Minol into the monthly
assessment, Board agreed that owners should be provided information prior to special

meeting.
HVAC ~ explain the requirements at the meeting

Earthquake Insurance — Tim McCarthy suggested that we look at the fine print of the proposed
coverage to ensure [t was understood what it really would cover in regard to individual units.
l.e. plumbing, electric, et al.

Motoreycle Parking ~ Review photas of four alternative motorcycle spaces on P2, Yoders will
contact Puget Sound Energy and Fire Marshal In re proposed spaces near the electrical cabinet,

Balcony/deck resurfacing - no discussion

Water Heater Replacement —~ Tim McCarthy suggested that we look into washing machine
hoses with a 20-year warranty. He will forward brand name to Tim Sheppard. Once new group
bid arrives next week, we will begin contacting awners per the timeline approved at the
previous meeting.

Budget 2017 — Budget will be presented for condo owners approval at the speclal meeting. This
change In budget timing is due to the concerns raised at 2016 annual meeting about new
assessment collections beginning in January before the budget was approved at the February
meeting. Also discussed possibility of amending annual meeting to the last quarter of the fiscal
year, and the possibility of moving the actual date to a time that can accommodate snow birds
returning to their northern nest. Meeting and date change requires amendment approval of

the association in The 400 By-laws.

8) Meeting adjourned at 9:15 pm
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BRADLEY
SCOTT L

LA PRSP
GOMMERCIAL HEAL ESTATE

December 14, 2016

Mr. Tetry Hoy
400 Washington Avenue, #107
Brernerton, WA 98366

Re: HVAC Instadllation Agreement

Dear Mr. Hoy:

—— —

-t '.'—u——-..— el g S i P gt oA bt M bpeaspay
B

e .
NP YAV S SR R IV T

As you ara aware, the Board has récently approved a ﬁnal version of the covenarit dddressifig the
Installation of HVAC equipment Installed by you in the limited common area of the Association and asked

that | send it to your attention for executioh,

Pledise sign the letter in the-presence of a Notary Public so that the dogument, may-be nofarized as required
and return the notarized dacument fo my attention,

if you would llke, you dre welcome to make dn appomtment to come ta my office and our staff can notatize
ftie document at no cost,

Onca you have dellvered the notatized covenant it will be sighed by the Assoclation Prasldent and again
notarized. A copy of the fully éxecuted document Will be returned to you far your racords.

Alternately, hoth you and the Assotlation Prasident may appear simultaneously at my office and we-can
have the document fully executed and copies provided 4t that time,

Thank you very muéh for your atténtion,
BostRegerds, . .

) 4
. ¢ . .o

Titn Sheppard
Property Manager

cct The 400 Condominlurn Assoclation, Board of Direétars
enhel.: HYAC Govenant

400 Wanren Avenug * Surrs 450 ¢ Bnmymnrom Wasriaron 98337-1479 * (360)"479-6900 » Tax (360) 479-5499 © (800) 479-6903
Established 2979 -

. EXHIBIT 8

:{n Vi Aoty PR
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AFTER KECORDING RETURN O

BURLEIGHLAW, PLLE

3202 Harborviefv Drive, Ste 201

Gig Harbor, WA 98335

COVENANT ANDHOLD HARMLESS
oo Grantow - TenyHoy ) - .

Granteet ‘ The 400 Condominium Association :
Benefitted Paréel :
Legal Deseription:  PTNS LOTS 1-9, BLK 4, AND PTIN GOV LOT 3, 513, T24N, R1E,

TOWN OF BREMERTON, KITSAP COUNTY

Burdened Parcel - .
‘Legal Dosexiption;  UNIY 107, THE 400; A CONDOMINIUM, AS RECORDED IN
VOLUME '8 OF CONDOMINIUMS, PAGES 4355,
INCLUSIVE, UNDER AUDITOR’S FILE NQ. 200704090181,
AND AS AMENDED IN VOLUME 8 OF CONDOMINUMS,
PAGES 80 ~ 84, INCLUSIVE, UNDER AUPITOR’S FILE NO. ]
200706120452, ACCORDING TO THE DECLARATION .
THEREOF RECORDED UNDER AUDITOR'S FILE NO.
200704090180, AND AMENDED UNDER AUDITOR’S FILE
NO. ‘200706120453, RECORDS OF XIYSAP COUNTY,

WASHINGTON.
Tax Parcel ID; 8179-000-107-0000 (Unit 107)

TERR Y HOY, (herelnafter reforred to 2 the “OWNER”); for aid ont his own belali“ancrihat of
his heirs, exeoutors, personal representatives, successors, fenants, agents, employees, contractors, subcontractors,
Invitees, licenseés, administrafors @id assigus, joinily and severally covenant with THE 400
CONDOMINIUM ASSOGIATION, (herelpafter referred to as the “ASSQCIATION"), 2 Washington non-
profit corporation, and its members, sucéessors and assigns, as follows: :

This Covenant shall bind and burgden the folfowing reai»property, whioh is owned by OWNER, is
comuonly knows s Unit 107 dt The 400 Condominium, (hereinaffer refeired to as the “Unit”), aid
legally desoribed ag: ‘

UNIT 107, THR 400, A CONDOMINIUM, AS RECORDED IN VOLUME 8 OF

CONDOMINIUMS, PAGES 43-55, INCLUSIVE, UNDER AUDITOR’S FILE

Al
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NO, 200704090181, AND AS AMENDED IN VOLUME 8 OF
CONDOMINUMS, PAGES 80 ~ 84, INCLUSIVE, UNDER. AUDITOR’S FILE
NO. 200706120452, ACGORDING TO THE DECLARATION THEREOF
RECORDED UNDER AUDITOR'S FILE NO, 200704090180, AND
AMBNDED UNDER AUDITOR’S FILE NO. 200706120453, RECORDS OF

KITSAP COUNTY, WASHINGTON. '

This Covenant shall benefit the réal property comonly described as The 400, A Condomintun.
(hereinafter reforred to as the “Condominiun™), a condominium intended for residential and commeroial
use according to the Survey Map and Plans recorded in Volume 8 of Condominiurns, pages 43 through 55,
inclusive, records of Kitsap County, Washington, under Auditor’s No, 200704090181, and acgording to
the Condominium Declatation recorded ofi April 9, 2007, under Kitsap County Auditor’s No,
200704090180, and amendments thereto recorded in the records of Kitsap County, State of Washington

(hereinafier refetred to as the “Declaration”),

e e G WNERCSTALREVe T FIRREto-perfom certalir-work-ami-utike-certati inindifieations ta therr e mewes rec

Condominium (hereinafter referréd to as the “Work™), as described and limited on Bxliibit A which is

attaclied hereto and incorporated herein by reference.

OWNER,; at his sole expenss, shall maintaln and keep in good repair and renew from tims fo time
all compongiits of the Work, OWNER shall also pay any increased maintenance and/or insuratice costs
chargeable to the ASSOCIATION atteibuted to the Work.

In performing the Wark, OWNER shall employ contractors who, prior to commencing work, shall

- walve all lien xights they-rhay otherwise have agaifist the ASSOCIATION, and who shall provide to the
ASSOCIATION satisfaciory evidesice that they ara contractors licensed by the State of Washington, that
{hey catry the necessary bond and insurance yequired by thie State of Washington, and thet thelr workers are

cavered by workers' corpensation,

Notwithstanding the mprovements by OWNER allowed under this Cavenant, any Comuon
Blement affected by the Work shall not bg considéred to be a patt of the Unit or of the Limitéd Gommon
RBlement apputtenant thereto, but shall bp used and ocoupled solely by vittue of a lieéiisé granted by the
Board of Directors of the ASSOCIATION. OWNER shall be responsible for any and all damages which
may be done to the Common Elements or any other part of the Condominium by OWNER. or his agents
and contractors in connection with, or which might otherwise result from, the Work;

~ If OWNER fails o perfotm promptly and fully.any obligations jmposed by this Covenaut,
including tho yequirements for noise and vibration lgvels, the ASSOCIATION may, after.if obtains an
acoustic engineel’s investigation and written tepoit dooumenting the noise andfor vibration Jevels
ematiating from the Work, elther revoke this lcensé, demand that OWNER immediately perform
OWNBR’s obligations, of perforrn OWNER s obligations, af the ASSOCIATION's sole discretion. Ady
and all gmouots expended by the ASSOCIATION to investigate ?nd decuiment noife. and/or vibration
Tevels, and/or perform any Covenant-iinposed obligations, and/or revoke this Covenant, shall be the full
cost responkibility of the OWNER, shall constitute a lien on the Unit payable by OWNER, and shall be
coflectiblé by the ASSOCIATION in the sdme matner as an assessment pursuant to Article 17 of the

Deolaration and auy amendments thereto,
Notiing heveln shall be construed as an alteration to or amendment of the Common Elements or

2=
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Limited Common Elemexits desoribed in the Declaration. Nor shall anything herein be construed to

preclude the ASSOCIATION’s right to demend that OWNER remove, at OWNER's sole cost and

éxpense, the Work, if deemed necessary in the ASSOCIATION’s sole discretion in order for the

ASSOCIATION o carty ot any of its covenanted Common Element mainteniauce, repair, or replacement
dutles including deck reswfacing. This Covenant fs intended only to set forth the rights and

responsibilitles of the parties hercto in relation to this spevtfic Work,

Ta the fillest extent petmitted by law, OWNER shall indemnify and hold harmless the
ASSOCIATION from and against dll claims, damages, liability, josses and expenses (including but not
limited to attorney's fees, expended by the ASSOCIATION to defend against any claim and/or to prove
fts right to indemnity under this Covenart), arising directly or indirectly out of or incident to the
construction, existence, use, maintenance or coudition of the Work. This indemnity obligation-shall apply
regardless of whetber gr not such liability is caused In part by the ASSOCIATION, jts agents or
eriployees or another ASSOCIATION member, but shall not apply in cases where the liability is caused
by tl{e sole nejgligence or willful misconduct of the ASSOCIATION.

Thie butden and benefit of this Covenant are intended to attach and become appurienant to the
real property desetibed In this Covenant-and to be binding fipon each party to this Covenant and tlieir
respective successors, helts and assigris, This Covenant shall run with the Jand and shall be enforceable by
the ASSOCIATION on behalF of its membets, or by any member particularly aggrleved,

P w g e eatgaa b e 8 S b | oRus .~y

If either of the pertiss to this Covenant inflinge or dmit to perform any of the covenants,
conditlons or restrletions contaiped in this Covenant, .and logal actlon js necessary to enforce this
Cavenant ot any of its terms, then the patty or parties taking such aotion and prevailing therein, incliding
thelt heids, successors, administrators, executors o assigns, shall be entitled to their costs and actual and
teasonabls attorney's fees to enforoe this Covenant or its terms, whether such fees and costs are incurred

before litigation, during litigation and trial, or on appeal,

DATED this day of. s20_. .
THE 400 CONDOMINIUM ASSOCIATION

[Signed]
[Print Name]
[Title]
STATE OF WASHINGTON )
)ss
COUNTY OF KITSAP )
I heraby certify that 1 know or have satisfactory evidence that ' :
d that he/she signed this instrument,

is the person who' appeared before mb, and said person acknowledge
and on oath stated thas he/she is’ authotized to excoute the rtstrument and acknowledged: it as the,

President of The 400 Condominium Assdciation tobe fhe free and voldhtary aét of such party for the
usles and purposes mentioned in this instrument.

Datedthis_____day of 20,

-3
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[Sign&d}

— I0dot Neime]
Notary Public in and for the State of
Washington, residing at
My appointmentexpires
TERRY HOY, UNIT 107
{8igned]
. _{BdntNome]
Owrer of Unit 107
- p— - I R L S — Hiadthesmas so, o Patmiatanyt et e Sy % am T a e VS teml gme G v ot (AP
STATE OF WASHINGTON )
pL
COUNTY OF KITSAP ) _
1 hereby certify that 1 know or have satisfactory evidence that is the person

who appeared before me, and said person acknowledged that he signed this instrament and acknowledged
it to be his Tree and voluntary-act for the uses and putpéses mentioned in this instrument.

Dated this day of 220 .

ASigned]
{Print Namz)

Notary Public in and for the Stats of
‘Washington, residing at
My appolntinent expires
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EXHIBIT A
Description of Work

The “Work" is the installation of a heating, ventilating and air conditioning (“HVAC") untt,

pucsuantto the following requitements:

The Owner’s installation proposa), attached to this covenant, which shall meet the
guidelines set forth in SSA Acoustics’ “Nolse Measnierionts & Potential Requirements
for Foture Split System Installations™ repott dated March. 11, 2015, attached hareln as

Exhibit B, and which shall include the following‘

I,

a) HVAC unit’s operating specifications, measurements, weight, make, model, dB(A)
rating, and BTU;

b) Wriiten drawings indioahng exactly how and where the Unit will be mounted, indicating

¢ rmammax e s un e -~othglocationand size- efpropesed extenlor»penetrauens.and explaining howthepenetrations . .. 2~
will be sealed, indicating that all condensation shall be directed to ar existing plumbing

drain; and indicating that the unit shall be pldced on a sound absorbing pad that {s not
permanently affixed to the Limited Common Area,

¢) Confirmation that installation of the HVAC systern, when operating at 100%, (i) shall
not produce noise levels exceeding 45dB(A) at any adjacent Unit’s deck, and (if) shall
nbt produce vibtation levels i the structure that average greater than 72 VdB (re: 1

micto- in/s) in any-adjacent Unit's floot or wall;

2 Iilstellllaﬁon of the HVAC unit shall comply with 511 applicable perinits, cade requirements,
and laws;

3 The entire HVAC umt’s ingtallation shall be performed by licensed, bonded, instred
contractor(s).

4, All cafnponeiits of the HVAC wmit's jnsfallation shall be located in the most disorete (in
the sole discretion and opinion of the Assoniation) location possible,
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I s Ft 1, e 100
1'?& T ShepRald, By Sgaﬂ ine, Satlll uo ety
- FRoM: Josh Theds & Elis Miller-Kleln, S84 Acousties
PATE: Mareh 11, 2015

SUBJECT: The.400 Gondeminiums Bremenrtor: — Nalse'Measurements & Poteritial
Requirements for Future Split System Installations : ‘

Thig rigmprandim is a summary of dur nelse; Measurerants, sife ebservations, and
suggestlons for language assoclated with the fules for the Instaliafion of future split
systorm type- Heating, Ventllation, and Alr Goiditioning (HVAG) units 1o arisurs these
installations mairitain.the.qut clrrant enfoyed af ThE 400 Condominiums.

- Baged on dur evaluation and experience with these types ¢f systemis we Hava ouflined
Guggested languags for the Homeswner Assdcialion Rules & ihstallatior Standards, dnd
bestpractices to actileve those standards: |

Envitoraritsl Nolse and Vibration Criteria

'Lﬁese systetris should.not be a hojsa-or vibration Impact t9.any adfacent unit or degrade
the clirrent agolisfival character ofthe commnity., Tll;‘e Gty of Bréniertdn nojse code and
the Federal Transit Administration (FTA) handbiook standards for vibration provide a goucd
batsli of design far the eommiinlty &taindards. To enjswreihese standards Would maintain
thé dcolisfic quality of the community, SSA Avonstics msasured fiie backaround, noise
levels for 72 hours on the street side and witer side of the bullding, these resuits:-were
fised to compare the Qlfy of Bremertdn nolsé code standards to tHe Sxistirig anibiént nolse

l8vels,

o ittt :
The City 8 Brémerferi Municlpa) Gode chapter 6.32.040, Etvirohmenital stund =
maximum pennissible level limits stateg that natse fromi one residential preperty to an
Rdiacent residential properly gahnot éixcead 45-dB(A) between 10 PM and 7.AM oh

weekdays and 10 PM and ¢ AM on weekends.

Badsrdl Transit Adni {RTA) Nai : on Manual
Jhratiol p ideniges danfict excéed dn averagy of 72 VAB (Velocly
defelhels; ve: 1 tlera-infsec) perthe Vibration impat Eiiferia Yor requent events,

R S 3% SUNSTVE ~ BEAG, WA, BRigD. (R 206 RA0.0670 7 (F) OB EAvOaE
WwWw.esracousiley.ogm ‘
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R L ocation

| Quisids Deck 51 t9 60-dB(A)

ttig. 400 Gondomiridins » Bremertoh Page:2 of 4

Evalugtlyn & Qhseryatflons .
We migasured the rigisé levigls with epvironifientd] holsemohitafson the eitlde decks of
units 360 and 407. These measyremants began on Febrydry 12 at 4500 PM. and were
epholuded on Fabruary 18 at4:00 R, Unlt 8001s on théﬁt’t?eté‘rd%%wzeté Rolge sbyrces
lnglu‘de‘c‘i car taffic, pedestrian trafilq, and parking garage nolses, Unit 407 Ts-on the water
slde where nolse sourdes iicluded boat traffle, Bnd paople on adjacent decks,

S

* Daytime :

Nightiime
B3 to 68 dB(A

Lk Jed &y

T B

SBireetSide
Unit407:

“Sound Pressure Levels, dB(A) Saund Pressire Level, dB(A) |

[~

Qufsidg Beck ~ | Ao 45 dB{A Y T T T 4 o AT dBA)
Water Slde e . ( )

The nofse yoal for fiyre'installafions Is that the ouldoor unfts of spiit systems mounted
on decks ae 1ot  hbise or vibration- impact fo dny adiacent residences, The récessed
%?CR} deglafi of e blilding 'provides 4 partial ritise barrler bitween Uhlts; e prodicted
the noise reduction from ittiis-barrer for both verlical and horiZontal adjadencies.

§uggested Language: Homeowner Agsoclation Rules & Instafiafion Standards

1. NOISE; Naw and pyisting exterior heat phnifs anid/er gondensing iriits cannet
progune nofse levels that exosed 45 dB(A) atany adjacent resident's deck.

3, VIBRATION: New-and existing exterlorhest pumps angfor sanidan¥ing tnlte
aannot produce vibration levels in the structure that average greater than 72 VdB
trad 1 migro-In/s) at any adjacent residente Hioor or wall with thé system opéraling
at100%.

In 6ur eéxpériehae, T ihg HOA defines Iristgliation methads they an b held paritally
responsible [Ftie Installafion exbeads the performange féduirements. We suggest havirig
ruies and standards thiat euifine maximum nolse and vibration levels, which.ghsuie the
rew edquipinerit1s ot an impact to any adlacent reslderide. We have provided sorie best
practices that provide opfions for potéhtial installations that should satisfy .the

petformance requirement.

FET ool S 100 SEuB, VA QPT0s (ETRBEReapte (o TRATEA

ancolisties.co
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Theé 400 Caridominiuing » Brehivtion Page:dofa

Best Praciioas for Installation:

Thége bést pracliéés are based on obr priwls bvaluation, rigisé and yibraisn
ogjenlations, and pravious experience. They do not guaranfee the proposed Installation
Wil $atlsfy the noise and vibration ctlferta.

1. Qutduat Heal Rumps-Gondéns}
g, .
a, Maximum Sound Level Rating:
I, Solnd Pressure Level {SPL) of 58 AB(A) at 4-meter (3,31ept)
1. Most cammon rating for split systém cordansing urits
T, Equivalent to. Sound Pewer Level (LW) of 85 LwA, and
it Egufvalé'nf-fo Sound Preasire’Level of 54 §B(A) at 5-fest

Urlls ~setedta unitthat has 6 qulst sounid

THErs are several diffsfent Meties {iat delie sourd avels —Soud-prégedie-fo-thes
pereetved sound 1BvE] whish gan be neasured wilf a micrpphone at a apé@ctﬁg distence,
Sounid bressure s effocted by distaneg and envionment {e.g sound eflestig or
absorbing siifaces), Souny power [s the total Sound &nergy emiitied by a sound

g f

producing device, it is the potentidl sourid energy of a placa bf efjuipmerit.

We did riot désjghate Helwsen hightiine and dajtime Tilse linits Heeause edulphisit
that meets:fhe nighttime firlis-will satisfy 1he dayfima bmifs. Mulfiplé mantifactures inake
uhits for your heating and cooling Ioad requirements fhat san dohieve the ndted sound
rating-aboys with the unit operating i frormi] mode: Theréfore, the best pratfices we s&t
forth should allow these units o meet the HOA rules without the addition of a “right-tire
quist mode” feature, o

b, Looation: . ] )
"I Mnstall the unif no plossr than 18" from the-edge of the deck

¢ Vibration Jsolatlon:
i. Install the condensing unit on vihration [solation.
1. Best Wasoh [Hidusties ND

2. Bettar: Mason ndistties REA, or BR; orsirllar

o4 ) o

woutenk | SO CIEdin

e

#"}f ‘.' *'.,.\‘.: .' v .

8. Aceeplable: Negprane waflle, or negprenefeork pads
funted fo-detk with adhesive, but bolls cannot be
I ST GUIS 100 §aallE, WA ;_éaa.gg?' I EPERGa.0818  (FT 205300024 :

ki

wiv.ssadcpustins.com
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Tie 200 Gondominiums « Biamertir Pagn 4 of 4

exishded fhrough fhig miy nﬂn,g by abkét and fhie.deck

ghrf‘acé avaifable from &k as BuperW or
uper K pads, v
il " Useflexible baided metal sdndensing ling from uiit fo wall
penstration.

1. Best Usp braided fadtal t;onneqﬂoﬁ for refilgerant five, intd
wall of unit, such as Mason Industries. ULGFS:braldsd 88 for

refrigeraht,

Baged on-our ealoulsitions = system that satlsfis the soutid raling amid.s fhstallsd ag
nifed Would praduge a sound level of 82 dB(A) or less at the neai'é‘s:tédjacent windows

ot deoks, This-would be approximately equal to the lowestmes sured current

T Bapkareund ngise (evel O 1he water sidg %Tlhe- g
thah thig qulstest héLiror {fie street side of the' buildmg (61 dB(f'\}) Nqie that 42 dB(A)
dannot bé meastred at locations with amblent noige levefs abp\ra 45 dB(A) (Le. decks

fating the todd).

. lidaor Unifs:
a ijration !sdlgﬂqn Wall mounted ynits need neoprene ;s,blators bejwagh

e Unit endthe wall, énd neoprene fape aroting'the periméter to mirimize

vlbration transferinto demiajng wall or sttucture:

L. Negprene Isglators, siigh as Masori Industries HEG o HTIB

haopréng’ Washar/bushings
il. Reoprene tape, such as Saska V1500 madium density tape

Pléage revipl this ‘doctiftent in delall. We dfe prepared to answer any quéstions the
condomlnium board-may have, and ta review a setond draft'of your standards document

\whén It is available..
Rlease aontaptus with any:questions or'coneerns,

Allihe best,
SBISI?Acoushcs, LLF5

.f'dosh Thede ' "‘Enk‘muner-msiﬁ;”*ﬁ -
Acouatioal consuftantfl aehnidian Assoglate Pariher

josh@ssaacoustcs.com Au}?usi(oal Cohsultapt _

BSA Adoysijo, DR
529 Etrurla 8, Suite 100
-Seattle, WA 98109
(208) 8380819 =P

~

émslmrm Slteet, Bilfip- 400, segm@ WA ems gn) 206&39 0a1) (F) ms,aga‘uw
“WAldeanconiles.cohy
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- MOFEB-8 AMI:BS Hearing Date: March 9, 2018
Sl b LT Hearing Time: 1:30 p.m.
ALier.\ it bum‘-ﬂf-\ﬁ With Oral Argument

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KITSAP

TERRY HOY, an individual,

Plaintiff, | NO: 17-2-00867-4

vs. DECLARATION OF TERRY HOY IN
THE 400 CONDOMINIM | RECONSInERATION OF ORDER
ASSOCIATION a Washington
W GRANTING DEFENDANT’S

nonprofit corporation, MOTION FOR SUMMARY

Defendant, JUDGMENT

|, Terry Hoy, declare as follows:

1. | am the Plaintiff in this action, know the confents of this Declaration to be
true based on my personal knowledge, and .mak'e this Declaration for the purpose of
obtaining an order reconsidering the order granting Defendant's motion for summary

judgment.

v

2. There are three or four Units in The 400 Condominium that have HVAC
systems with portions of those systems existing on the roof of the condominium in

common element space. None of the owners of those units have been threatened with

DEGLARATION OF TERRY HOY IN SUPPORT OF MOTION BRANDT LAW GROUP
FOR RECONSIDERATION OF ORDER GRANTING éﬁ’%ﬁ?ﬂﬁﬁﬂﬂﬁ 1980
DEFENDANT’S MOTION FOR SUMMARY JUDGMENT - 1 Tel:S(ZOG) 4415 ;’%::-00661—4%

C:\Usersthoyte\Documents\Seif\House Condo - Brem\Legal - My\2017-12-17
Declaration Atfidavit

Summary Judge Motlon\Appeal\declaration of terry hoy.motion for o

589

reconsideration.docx : l ml
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removal of their HVAC systems if they did not execute a covenant similar to the one that
| have been demanded to execute. |

[ ewear under penalty of perjury under the laws of the State of Washington that the:
foregoing is true and correct.

Dated: February 7, 2018 in Bremerton, Washington.

P &

Terry Hoy
DECLARATION OF TERRY HOY IN SUPPORT OF MOTION g?(ﬁg;‘ké\l\ég%%g;
FOR RECONSIDERATION OF ORDER GRANTING -
" SEATTLE, WASHINGTON 88101
DEFENDANT’S MOTION FOR SUMMARY JUDGMENT -2, o Tel: (206) 41-6730 Fax: (208) 268.9115

C:\Usersthoyte\Documents\Selfitiouse Condo - Brem\Legal - My\2017-12-17
Summary Judge Motion\Appeal\declaration of terry hoy.motlon  for
reconsideration.docx
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KITSAP

TERRY HOY, an individual, . "
1% 2 00867 &4
Plaintiff, :
vs. | COMPLAINT

THE 400 CONDOMINIUM
ASSOCIATION, a Washington |
nonprofit corporation,

Defendant.

Plaintiff Terry Hoy, for the causes of action against the Defendant, alleges as

follows:

l JURISDICTION

1.1 This Court has jurisdiction pursuant to RCW 2.08.010 because equitable
relief is requested and legal relief in excess of three hundred dollars ($300.00) is

requested,

. PARTIES AND VENUE

2.1 Plaintiff Terry Hoy was, at all times material hereto, an individual and a

resident of Bremerton, Kitsap County, Washington.

COMPLAINT -1 BRANDT LAW GROUP

wi\@work\hay\complaint.17may16.docx 1200 FIFTH AVE. SUITE 1950
: SEATTLE, WASHINGTON 98101

Tel: (206) 441-5739 Fax: (206) 299-9115
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2.2 Defendant The 400 Condominium Association (‘Association”) is a
Washington non-profit corporation estéblished by the recording of the Condominium
Declaration for The 400, a Condominium (“Declaration") under Kitsap County Auditor's
No. 200704090180, and any amendments thereto, with its principal place of business
located in Bremerton, Kitsap County, Washington.

2.3 The underlying real property in this litigation is located in Bremerton,
Kitsap County, Washington.

2.4  Venue is proper in Kitsap County, Washington because the real property
underlying this dispute is located in Kitsap County, Washington and the Defendant's

principal place of business is located in Kitsap County, Washington.

. FACTUAL BACKGROUND
3.1 Plaintiff Terry Hoy is the owner of the property commonly known as 400 -
Washington Ave., Unit 1‘07, Bremerton, WA 98337 (the “Hoy Unit") located within The
400 condominium complex. By way of his ownership interest in the Hoy Unit, plaintiff
Hoy is afforded all rights and benefits provided in the Declaration. |
3.2 On or around July 20, 2014, in accordance with the Declaration, Mr. Hoy .
submitted a request to the Association seeking approval to install a heat pump (‘HVAC
Unit") in the Hoy Unit that would require access and alteration to the Common Element
wall adjaceﬁt to the Hoy Unit, with an outside HVAC unit installed on the Limited |
Common Element patio designated for the exclusive use of the Hoy Unit.
3.3 On June 17, 2015, at an Association Board of Directors Meeting, Mr. Hoy
was provided with authorization by the Association's Board of Directors to install the

HVAC Unit, with the understanding that the Association would dréft a Memorandum of

COMPLAINT - 2 ' BRANDT LAW GROUP

W@workihoy\complaint. 17may16.docx : 1200 FIFTH AVE. SUITE 1950
SEATTLE, WASHINGTON 98101

Tel: (206) 441-5739 Fax: (206) 299-9115
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Understanding (“MOU") that would be signed at a later date. The HVAC Unit was
installed by Mr. Hoy's contraétors shortly thereafter.

3.4 Tim Sheppard, the Association's property manager, was to draft the MOU
after the Board of Directors meeting. Over many months, the MOU was revised and
discussed with Mr. Hoy._ Contrary to the agreement that Mr. Hoy had made with the
Association's Board of Directors, Mr. Sheppa?d presented Mr. Hoy with a covenant to
execute. No reasonable explanation was provided to Mr. Hoy for the Association's
decision to change the form of the agreement from a MOU to a covenant to be recorded
against the Hoy Unit.

3.5 The Association’s Board of Directors is now threatening the immediate
removal of Mr. Hoy's approved HVAC Unit, unless Mr. Hoy willingly signs a hold-
harmless and indemnification covenant to be recorded against the Hoy} Unit regarding

the installation of the HVAC Unit.

IV. FIRST CAUSE OF ACTION
(Breach of Duty of Ordinary and Reasonable Care)

4.1 Paragraphs 1.1 to 3.5 are incorporated herein by this reference.

42 The Board of Directors of defendant Association failed to use ordinary and
reasonable care by approving the Hoy installation the HVAC Unit installation in June
2015, without requiring Mr. Hoy to execute a hold harmless and indemnification
covenant at the time of the installation, and now, one and a half yeérs later, demanding
that Mr. Hoy execute a hold harmless and indemnification covenant under threat of

removal of the Hoy HVAC Unit.

COMPLAINT -3 , BRANDT LAW GROUP

;! laint.17may16.dacx ' 1200 FIFTH AVE, SUITE 1950
W:@work\hoy\camplaint y Q SEATTLE, WASHINGTON 98101

Tel: (208) 441-5739 Fax; (206) 299-9115
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4.3 The Board of Diréctors’ threat that Mr. Hoy now execute a hold harmless
and indemnification covenant or risk having his HVAC Unit removed constitutes a
breach of its duty of ordinary and reasonable care, pursuant to RCW 64.34.308.

44 As a result of the Association’s conduct, plaintiff Terry Hoy has been

damaged, as specified in the demand below.

V. SECOND CAUSE OF ACTION
(Promissory Estoppel)

5.1 Paragraphs 1.1 to 4.4 are incorporated herein by this reference.

52 On June 17, 2015, the Association’s Board of Directors Meeting granted
Mr. Hoy authorization to install the HVAC Unit in and around the Hoy Unit, including the
installation of an outside HVAC unit to be installed on the Limited Common Element
patio designated for the exclusive use of the Hoy Unit. |

5.3 Defendant Association should reasonably have expectéd the granting of -
the authorization to cause plaintiff Hoy to change his position;

54 Plaintiff Hoy actually did change his position by having the HVAC Unit
installed;

55 When plaintiff Hoy changed his position, he was justifiably relying upon
defendant Association's granting of the authorization for the installation of the HVAC
Unit; and

56 Injustice can be avoided only by enforcement of defendant Association’s

granting of the authorization for the installation of the HYAC Unit.

COMPLAINT -4 . BRANDT LAW GROUP

Wi@work\hoy\complaint. 17may16.docx 1200 FIFTH AVE. SUITE 1950
SEATTLE, WASHINGTON 98101

Tel; (206) 441-5739 Fax: (206) 299-9115
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vl DEMAND FOR RELIEF

Plaintiff Terry Hoy prays for judgment against defendant The 400 Condominium

Association as follows:

1. For principal damages to be proven at trial;
2. For consequential damages to be proven at trial;
3. For a permanent injunction preventing the Association from removing the

Hoy HVAC Unit;

4. For reasonable attorneys' fees and costs of suit, pursuant to RCW
64.34.455; |

4. For post-judgment interest; and

5. For such other relief as the Court deems just and equitable.

Dated: May 16, 2017

BRANDT LAW GROUP

/mchaet D. Brandt, WSBA # 20901

Attorney for Plaintiff

Terry Hoy
COMPLAINT -5 _ BRANDT LAW GROUP
W\@workhoy\complaint, 17may16.docx . 1200 FIFTH AVE, SUITE 1950

SEATTLE, WASHINGTON 98101

Tal: (206) 441-5739 Fax: (206) 299-9115
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Hearing Date/Time: May 26, 2017/9:00 a.m.
With Oral Argument

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KITSAP

TERRY HOQY, an individual, :
Plaintiff, NO: 1% 2 00867 &4
vs. PLAINTIFF TERRY HOY'S MOTION
THE 400 conpominium | FOR PRELIMINARY INJUNCTION

ASSOCIATION, - a Washington
nonprofit corporation, :

Defendant.

I RELIEF REQUESTED
Plaintiff Terry Hoy requests, pursuant to RCW 7.40.020 and CR 65‘, that the

Court issue a preliminary injunction preventing defendant The 400 Condominium
Association (“The 400") from removing Mr, Hoy's authorized HVAC Unit unless Mr. Hoy
signs a hold-harmless and indémnification covenant to be recorded‘against the Hoy Unit
regarding the installation of the HVAC Unit,

IL. EVIDENCE RELIED UPON

This motion is based on the pleadings filed in this action and the declarations of

Terry Hoy and Michael D. Brandt.

PLAINTIFF TERRY HOY’S MOTION FOR PRELIMINARY' ‘ BRANDT LAW GROUP
o R cli gt
Wi\@work\hoy\motion for prefiminary |n1uncuon‘.17may16.docx Tel; (206) 44 15739 Fax: (206) 299-9118
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.  STATEMENT OF THE ISSUE

Whether the Court should order that defendant The 400 Condominium
Association cease its intended activities to remove plaintiff Terry Hoy's HVAC Unit from
the Hoy Unit and the adjacent Limited Common Element patio designated for the
exclusive use of the Hoy Unit?

IV. STATEMENT OF THE FACTS

Plaintiff Terry Hoy is the owner of the property commonly known as 400
Washington Ave., Unit 107, Bremerton, WA 98337 (the “Hoy Unit") located within The
400 condominium complex. Declaration of Terry Hoy (“Hoy Decl.) 2. By way of his
ownership interest in the Hoy Unit, plaintiff Hoy is afforded all rights and benefits
provided in the Condomihium Declaration for The 400, A Condominium (“Declaration”).
On or around July 20, 2014, in accordance with the Declaration, Mr. Hoy submitted a
request to the Association’s Board of Directors seeking approval for the ihstallation ofa
heat pump (“HVAC Unit"} in the Hoy Unit that would req.uire access and alteration to the
Common Element wall adjacent to the Hoy Unit, with an outside HVAC unit installed on
the Limited Common Element patio designatéd for the exclusive use of the Hoy Unit.
Hoy Decl. | 3, Exhibit 1 to Hoy Decl.

On June 17, 2015, at an Association Board of Directors Meeting, Mr. Hoy was
provided with authorization by the Association’s Board of Directors to install the HVAC
Unit, with the understanding .that the Association would draft a Memorandum of
Understanding (“MOU") that would be signed at a later date. Hoy Decl. | 4, Exhibit 2 to
Hoy Decl. The HVAC Unit was installed by Mr. Hoy's contractors shqrtly thereafter.

Hoy Decl. § 5. Over many months, the MOU was revised and discussed with Mr. Hoy.

PLAINTIFF TERRY HOY’'S MOTION FOR PRELIMINARY BRANDT LAW GROUP
INJUNCTION - 2 1200 FIFTH AVE. SUITE 1950

y . - L SEATTLE, WASHINGTON 98101
W:@work\hoy\motion for preliminary injunction. 17may16.docx Tel: (206) 441-5739 Fax: (206) 299-9115
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Contrary to the agreement that Mr, Hoy had made with the Association's Board of
Directors, the Association presented Mr. Hoy with a covenant to execute, rather than
the promised MOU. No reasonable explanation was provided to Mr. Hoy for the
Association’s decision to change the form of the agreement from a MOU to a covenant
to be recorded against the Hoy Unit. Hoy Decl. 1] 6, Exhibits 3 — 8 to Hoy Decl.

The Association’s Board of Directors is now threatening the immediate removal
of Mr. Hoy's approved HVAC Unit unless Mr. Hoy signs a hold-harmless and
indemnification covenant to be recorded against the Hoy Unit regairding the installation
of the HVAC Unit. Hoy Decl. {] 7.

V.  AUTHORITY

The Court Should Grant Plaintiff's Request Because The Standards For Obtaining
A Preliminary Injunction Have Been Satisfied.

To be entitled to an order [for injunctive relief], the [party] . . .
must establish (a) a clear legal or equitable right, (b) a well-
grounded fear of immediate invasion of that right, and (c)
that the act complained of will result in actual and substantial
injury. Rabon, 135 Wash.2d at 284, 957 P.2d 621. Failure to
establish any one of these requirements results in a denial of
the injunction. Kucera, 140 Wash.2d at 210, 995 P.2d 63
(citing Wash. Fed'n, 99 Wash.2d at 888, 665 P.2d 1337).
These criteria must also “be examined in light of equity,
including the balancing of the relative - interests of the parties
and the interests of the public, if appropriate.” Rabon, 135
Wash.2d at 284,957 P.2d 621. . . .

Huff v. Wyman, 184 Wn.2d 643, 651, 361 P.3d 727 (2015).

To answer the question of whether a party has a clear right, it must analyze the
moving party's likelihood of prevailing on thé merits.  Tyler Pipe fndus., Inc. v.
Department of Revenue, 96 Wn.2d 785, 792, 638 P.2d 1213 (1982) (quoting Port of

Seattle v. International Longshoremen's & Warehousemen's Union, 52 Wn.2d 317, 319,

PLAINTIFF TERRY HOY'S MOTION FOR PRELIMINARY BRANDT LAW GROUP
INJUNCTION -3 : : 1200 FIFTH AVE. SUITE 1950

) i ; ; SEATTLE, WASHINGTON 98101
wWi@workthoy\mation for preliminary injunction.17may16.docx Tel: (206) 441-5739 Fax; (206) 299-9115
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324 P.2d 1099 (1958)). In making this determination, the court does not adjudicate the

ultimate rights of the parties in the lawsuit. See /d.

1. Plaintiff Hoy Has a Clear Legal or Equitable Right and is Likely
to Prevail on the Merits.

Plaintiff Hoy has a clear right to utilize his HVAC Unit in the Hoy Unit. Defendant
Association granted plaintiff Hoy the right to install and utilize his HYAC Unit on June
17, 2015. Hoy Decl. { 4, Exhibit 2 to Hoy Decl. The HVAC Unit was installed by Mr.
Hoy's contractors shortly thereafter. Hoy Decl. § 5. When Mr. Hoy installed the HVAC
Unit, he relied on the Association’s Board of Directors’ authorization for such work.
Execution of a hold-harmless and indemnification covenant by Mr. Hoy was not made a
condition of the Board of Directors’ approval and the installation of the HVAC Unit was
performed with the full knowledge of the Board of Directors.

If the Association wanted to condition Mr. Hoy's installation énd use of his HVAC
Unit on Mr. Hoy's execution of a hold-harmless and indemnification covenant related to.
the use of his HVAC Unit, then the Association had the obligation to require Mr. Hoy to
execute such a document prior to the Association providing him with authorization to

proceed with the installation of the HVAC Unit.

A condition precedent is an event occurring after the making
of a valid contract which must occur before a right to
immediate performance arises. Koller v. Flerchinger, 73
Wash.2d 857, 860, 441 P.2d 126 (1968); Silverdale Hotel v.
Lomas & Nettleton Co., 36 Wash.App. 762, 770, 677 P.2d
773 (1984). . ..

Whether a provision in a contract is a condition, the
nonfulfilment of which excuses performance,
depends upon the intent of the parties, to be .
ascertained from a fair and reasonable construction of
the language used in the light of all the surrounding

PLAINTIFF TERRY HOY'S MOTION FOR PRELIMINARY BRANDT LAW GROUP
INJUNCTION - 4 1200 FIFTH AVE. SUITE 1950

y . i P SEATTLE, WASHINGTON 98101
W.I\@work\hoy\motlon far preliminary injunction. 17may16.docx Tel: (206) 441-5739 Fax: (206) 298-9115
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cir%mstances. 5 Williston, Contracts (3d ed.) § 663,
p. 127. .

Ross, supra at 236, 391 P.2d 526; accord, Koller, supra, 73
Wash.2d at 860, 441 P.2d 126. Where it is doubtful whether
words create a promise or an express condition, they are
interpreted as creating a promise. Ross, supra.

An intent to create a condition is often revealed by such
phrases and words as ‘“provided that,” “on condition,”
“when," “so that,” “while,” “as soon as,” and “after.”

Jones Assocs., Inc. v. Eastside Properties, Inc., 41 Wn. App. 462, 466-467, 704 P.2d
681 (1985). There is no writing that requires Mr. Hoy to sign a covenant in order to
install his HYAC Unit, and no discussion regarding the execution of a covenant was
ever had prior to the Association’s approval of Mr, Hoy's HVAC Unit installation request.
Hoy Decl. [ 8. Additionally, the language of the June 17, 2015 Association Board of
Directors Meeting minutes contains none of the condifional language stated in the
quote, above. Hoy Decl. [ 4, Exhibit 2 to Hoy Decl. There was no condition precedent
to the installation of the Hoy HVAC Unit.

As a matter of fact, quite the opposite took place. The vote to allow Mr. Hoy to
install the HVAC Unit was three in favor and one against, with the meeting minutes
noting that Mr. Hoy agreed to sign a MOU when it was completed. Board member Bob
Johnson had offered an amendment to the motion to allow installation of the HVAC,
which required the éxecution of the MOU prior to' allowing the installation of the Hoy
HVAC Unit. However, the amendment failed “for Iack of a second.” Hoy Decl. 1 4,
Exhibit 2 to Hoy Decl. As_such, the Association Board of Directors authorized
installation of the Hoy HVAC Unit without a requirement of the execution of any

covenant or any other written document.

PLAINTIFF TERRY HOY'S MOTION FOR PRELIMINARY BRANDT LAW GROUP
INJUNCTION - 5 1200 FIFTH AVE. SUITE 1950

y . - - . SEATTLE, WASHINGTON 98101
wi@workthoy\motion for preliminary injunction.17may16.docx Tel: (206) 441-5739 Fax: (206) 299-9115
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2 Plaintiff Hby Has a Well-Grounded Fear of Immediate Invasion
of His Rights.

Defendant Association, through its attorney, John Burleigh, has conveyed to Mr.
Hoy that it is the Association's intent to remove Mr. Hoy's HVAC Unit unless Mr. Hoy
executes the covenant it has proposed. The January 20, 2017 email from Mr. Burleigh
to Mr. Hoy's attorney, Michael Brandt, contains this imminent threat. Declaration of
Michael D. Brandt (“Brandt Decl.”) § 2; Exhibit 1 to Brandt Decl. The invasion of plaintiff
Hoy's right to continue to use the HVAC Unit that he had installed in June of 2015 is not

speculative; rather it is immediate and substantial.

3. The Defendant’s Action Will Result in Actual, Substantial
Injury to Plaintiff Hoy '

If the Association is allowed to remove the HVAC Unit, Mr. Hoy will be without
the air conditioner that he paid for and the comfort that it provides him in his
condominium unit. Hoy Decl. § 9. The Defendant's action will result in actual,

substantial injury to plaintiff Hoy.

4. The Court Should Balance the Relative Interests of the Parties.

The Court should balance the interests of plaintiff Hoy against the interests of
defendant The 400 Condominium Association. Plaintiff Hoy Had the HVAC Unit
installed in the Hoy Unit in June 2015, over a year and a half ago. Allowing the HVAC
Unit to remain in the Ho.y Unit and on its adjacent Limited Common Area will simply
maintain the stafus quo during the pending acﬁon. There is no need for the remova‘l of
the HVAC Unit from the Hoy Unit. If, after the facts and law a‘re fully evaluated by the
Court, the Court ultimately decides t§ order the removal of the’ HVAC. Unit, the

PLAINTIFF TERRY HOY'S MOTION FOR PRELIMINARY BRANDT LAW GROUP
INJUNCTION - 6 ‘ 1200 FIFTH AVE, SUITE 1950

y ) - S SEATTLE, WASHINGTON 98101
Wi@work\hoy\motion for preliminary (h;uncuon.17may16.docx Tel: (206) 441-5739 Fax: (206) 299-9115
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continued utilization of the HVAC Unit duﬁng the pending action will cause no damage
to the defendant Association or harm anyone else. It will keep in place the use of the
HVAC Unit by Mr. Hoy that he has been using for the last two (2) years, since June
2015.
VI. CONCLUSION

Based upon the above argurﬁent, and the declarations of Terry Hoy and Michael
D. Brandt in support of this motion, plaintiff Terry Hoy respectfully requests that this
Court grant his request for a preliminary injunction. A proposed form of the requested

order for preliminary injunction is submitted with this motion.

ael D. Branidt, WSBA #20901

Dated: May 16, 2017

rney for Plaintiff
Terry Hoy
PLAINTIFF TERRY HOY'S MOTION FOR PRELIMINARY BRANDT LAW GROUP
INJUNCTION -7 1200 FIFTH AVE. SUITE 1950

SEATTLE, WASHINGTON 98101

W:\@work\hoy\motion for preliminary in]uncuon 17may16.docx Tel: (206) 441-5738 Fax: (206) 298-9115
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AND FILED
RECENEEN COURT

JuN -2 200

: N
. PETERSQ
K%%\IAQ COUNTY CLERK

Hearing Date/Time: June 02, 2017/9:00 a.m.
With Oral Argument

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KITSAP

TERRY HOY, an individual,

Plaintiff, NO: 17-2-00867-4
vs. ORDER GRANTING PRELIMINARY
THE 400 CONDOMINIUM INJUNCTION
ASSOCIATION, a Washington | (Rrepesedy

nonprofit corporation,
Defendant.

" [Clerk’s Action Required]

THIS MATTER came before the Court on plaintiff Terry Hoy's motion for a

preliminary injunction against defendant The 400 Condominium Association (the

“Association”) restraining defendant Associatibn from removing Mr. Hoy’s authorized

HVAC Unit unless Mr. Hoy signs a hold-harmless and indemnification covenant to be

recorded against the Hoy Unit regarding the installation of the HVAC Unit.

The Court heard oral argument of counsel for plaintiff Hoy, Michael D. Brandt,

and from John D. Burleigh, attorney for defendant Association. The Court considered

the pleadings filed in this action and the following evidence:

1. The Declaration of Terry Hoy in support of Plaintiff's Motion for Preliminary

=39,

Injunction;
ORDER GRANTING PRELIMINARY INJUNCTION -1 BRANDT LAW GROUP
wa@work\hoylorder granting preliminary injunction.17june01.docx 1200 FIFTH AVE, SUITE 1950

SEATTLE, WASHINGTON 98101
Tel: (206) 441-5739 Fax: (206) 299-9115
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2, The Declaration of Michael ‘D, Brandt in. support of Plaintiff's Motion for
Preliminary Injunction;

3. The Declaration of John D. Burleigh;

4. The Declvaration of Tim Sheppard,

5. | The Declaration of Rob Woutat;

6. The Declaration of Richard Symmes;

7. The Declaration of Roberta Cooper;

8. The Declaration of Bob Johnson;

9. The Declaration of Dale Lindamood: and

10.  The Declaration of Terry Hoy in support of Plaintiff's Strict Reply to
Defendant’s Response to Plaintiff's Motion for Preliminary Injunction.

Based on the argument of counsel and the evidence presented, the Court finds:

1. On January 20, 2017, defendant Assodiation, through its attorney, John D.
Burleigh, wrote to Plaintiff's counsel, Michael D. Brandt, that the Association will remove
Mr. Hoy's HVAC Unit if Mr. Hoy fails to execute a hold-harmless .and indemnification
covenant to be recorded against the Hoy Unit. Mr. Hoy has a well-grounded fear of
immediate invasion of his right to use the HVAC Unit that he had installed in the Hoy
Unit in June 2015 with the Association's approval.

2. Unless defendant Assoc'iation is restrained from removing the HVAC Unit
in the Hoy Unit, Mr. Hoy's rights will be compromised pending a resolution of this
dispute.

For the reasons set forth in the above findings of fact and conclusions of law, It Is

Ordered:
ORDER GRANTING PRELIMINARY INJUNCTION - 2 _ BRANDT LAW GROUP
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1. Plaintiff Terry Hoy's Motion is granted.

2, Defendant‘ The 400 Condominium Association, its agents, employees,
attorneys, and all persons in active concert and participation with it who receive actual
notice of this order, are enjoined from removing the HVAC Unit located in plaintiff Terry
Hoy's condominium unit, commonly known as 400 Washington Ave., Unit 107,
Bremerton, WA 98337, énd on the adjacent Limited Common Element patio designated
for the exclusive use of the Hoy Unit pending a resolution of this action.

3. This order is | 1 AA conditioned upon plaintiff Hoy first giving security

in the amount of $§ 5” for the payment of costs and damages which may be
or

) 7, 2017
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THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR KITSAP

TERRY HOY, an individual, NO. 17-2-00867-4

Plaintiff, THE 400 CONDOMINIUM
vs. ASSOCIATION’S MOTION FOR

SUMMARY JUDGMENT

THE 400 CONDOMINIUM
ASSOCIATION, a Washington nonprofit
corporation,

Defendant.

I. RELIEF REQUESTED

Defendant The 400 Condominium Association (the “Association”) moves for entry of an Order
of Summary Judgment in its favor and against Plaintiff Terry Hoy (“Plaintiff”). Plaintiff claims that
the Association’s Board of Directors (“Board”) breached the duty of care it owes him under RCW
64.34.308 by allowing him to install a heat pump (the “HVAC Unit”) and then by threatening to
remove it unless Plaintiff agreed to certain conditions. Plaintiff then claims that, in the interests of
justice, the Association should be estopped from exercising its powers to remove the HVAC Unit, a
majority of which is installed on Association owned property.

Plaintiff’s claims must fail because Plaintiff cannot prove that the Association breached any
duty owing to Plaintiff, or that Plaintiff suffered any damages as a result of such a breach. Moreover,
the Association has complete authority to revoke any permission it gave to Plaintiff to install the

HVAC Unit at any time. Accordingly, the Court should grant the Association’s Motion for Summary

THE 400 CONDOMINIUM ASSOCIATION’S MOTION FOR LEVY VON BECK COMSTOCK PS.
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THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR KITSAP

TERRY HOY, an individual, NO. 17-2-00867-4

Plaintiff, THE 400 CONDOMINIUM
Vs, ASSOCIATION’S MOTION FOR

SUMMARY JUDGMENT

THE 400 CONDOMINIUM
ASSOCIATION, a Washington nonprofit
corporation,

Defendant.

I.  RELIEF REQUESTED

Defendant The 400 Condominium Association (the “Association”) moves for entry of an Order
of Summary Judgment in its favor and against Plaintiff Terry Hoy (“Plaintiff”). Plaintiff claims that
the Association’s Board of Directors (“Board”) breached the duty of care it owes him under RCW
64.34.308 by allowing him to install a heat pump (the “HVAC Unit”) and then by threatening to
remove it unless Plaintiff agreed to certain conditions. Plaintiff then claims that, in the interests of
justice, the Association should be estopped from exercising its powers to remove the HVAC Unit, a
majority of which is installed on Association owned property.

Plaintiff’s claims must fail because Plaintiff cannot prove that the Association breached any
duty owing to Plaintiff, or that Plaintiff suffered any damages as a result of such a breach. Moreover,
the Association has complete authority to revoke any permission it gave to Plaintiff to install the
HVAC Unit at any time. Accordingly, the Court should grant the Association’s Motion for Summary

THE 400 CONDOMINIUM ASSOCIATION’S MOTION FOR LEVY VON BECK - COMSTOCK PS.
SUMMARY JUDGMENT - | 1200 Fifth Ave., Suite 1850

Seattle, Washington 98101
Main/Fax: 206-626-5444
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Judgment, dismiss Plaintiff’s claims in their entirety, terminate the June 2, 2017 preliminary
injunction, and grant the Association an award of aftomeys’ fees and costs against Plaintiff.

IL  STATEMENT OF FACTS
A, The Parties,

1. The Association was created on April 9, 2007.! It is a Washington non-profit business
comprised of 70 condominium units focated at 400 Washington Avenue in Bremetton, Washington
(the “Property™).? 1t is governed in part by covenants contained in its Condominium Declaration,
which is recorded under Kitsap County Recorder’s File Number 200704090180, with amendments
thereto (the “Declaration”).?

2. Plaintiff is the owner of Unit 107 (the “Unit”) at the Property.*

B. The Dispute: Plaintif’s HVAC Unit,

3. In June 2014, Plaintiff requested that the Board approve his request to install an
HVAC Unit through the wall of his unit and on to his deck.® Plaintiff needed Board approval
because, to install the HVAC Unit, Plaintiff needed to cut through the interior wall of his Unit, cut
through an exterior wall (a Common Element), and run the HVAC Unit through those openings
onto an exterior deck (a Limited Common Element).5 This was the first owner request to install

such an HVAC Unit.’

! Declaration of Tim Sheppard in Support of Defendant’s Motion for Summary Judgment (hereinaRter, “Sheppard

Decl.”), Exhibit A, Declaration, pg. 1.

2.

‘.

4 May 15, 2017 Declaration of Terry [loy in Support of Motion for Preliminary Injunction (hereinafter, “Hoy Decl.”),

2.

3 May 26, 2017 Declaration of Richard Symms (hereinafier, “Symms Decl.”), §3.

¢ Id., 18.

7 Id., §93-4.
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4, The Board denied Plaintiff’s request because of concers about water drainage from
the condenser, and the possible vibration and noise disturbances to adjoining owners.?

5. Plaintiff resubmitted his request the very next month.? Over the next several months,
the Board engaged in a lengthy, arduous process of hiring acoustical engineers, interviewing
homeowners, inspecting proposed units, and reviewing published material to determine a procedure
by which the Association could approve Plaintiff’s or any other HVAC Unit.!0

6. Throughout this process Plaintiff made it clear to the Board that, if the Board
allowed Plaintiff to install the HVAC Unit, Plaintiff would agree to conditions the Board
imposed.!!

7. During this time, not only did Plaintiff become a member of the Board, but he also
started construction to install his HVAC Unit without the Board’s permission.'?

8. At the June 2015 Board meeting, Plaintiff proposed that the Board come up with a
“Memorandum. of Understanding,” but the actual title and content of the agreement was to be
determined by the Board at a later date.!3

9. The Board voted in favor of allowing Plaintiff to continue with the installation of his
HVAC Unit (that he had statted without permission), based on Plaintiff’s repeated promises that he

would sign “any document” the Board proposed.'*

$1d., 3.

9 May 30, 2017 Declaration of Tim Sheppard (hereinafter, “May 30 Sheppard Decl.”), Exhibit C, July 18, 2014 meeting
minutes.

10 See May 30, 2017 Declaration of Dale Lindamood (hereinafter, “Lindamood Decl.”), May 30, 2017 Declaration of
Rob Woutat (hereinafter, “Woutat Decl.”), Symms Decl,, May 30, 2017 Declaration of Bob Johnson (hereinafter,
“Johnson Decl.”), and May 29, 2017 Declaration of Roberta Cooper (hereinafter, “Cooper Decl.”).

" Lindamood Decl,, §45-6; See also, Cooper Decl,, §3; Symms Decl., §13; Woutat Decl,, §5

12 indamood Decl., §7; Symms Decl., 8.

13 May Sheppard Decl., Exhibit D, July 2015 Board Meeting; Cooper Decl., 5.

1 Cooper Decl,, 96; Johnson Decl., 4.
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10.  The Board’s secretary did not record the entire discussion in the meeting minutes as
the discussion of the requisite document the Board would ultimately require Plaintiff to sign was
ongoing and not yet final }*

11, Over the next several months, the Board, including Plaintiff, debated the form and
contents of necessary documents any homeowner, including Plaintiff, must execute in order to be
granted permission to install an HVAC unit through Common Elements and onto a Limited
Common Element.'¢

12.  Plaintiff argued in favor of the document under consideration being in the form of a
Memorandum of Understanding instead of a Covenant.!”

13, Ultimately, a version of a Memorandum of Understanding and a Covenant were
simultaneously adopted by the Board to be reviewed by the Association’s legal counsel (once hired)
— who (when hired) informed the Board that a Covenant more fully protected the Association.'®
The Board sought a second opinion, from a second attorney, who concurred that a Covenant would
better protect the Association.!®

14.  In 2016, the HVAC Covenant and Hold Harmless document was presented to
Plaintiff for signature, but Plaintiff refused to sign the document.?® When it became clear that,
despite Plaintiff’s prior assurances, Plaintiff would only sign a document that met his sole
understanding of his responsibilities and which met his definition of a “Memorandum of

Understanding,” the Board moved forward with a hearing on whether the Plaintiff was in violation

of the Association's governing documents. Several weeks after the hearing the Board continued to

15 Woutat Decl., 16

16 Lindamood Decl., 19. *

714,

18 d

19 Id

24, 911,
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attempt to negotiate a resolution with Plaintiff and presented a Memorandum of Understanding that
contained the Covenant language. Plaintiff rejected this document.?!

15.  The Board ultimately concluded Plaintiff's refusal to sign the required Covenant and
Hold Harmless Agreement or, alternatively, to remove the HVAC Unit from the Limited Common
Element deck left him in violation of the Association's governing documents, Accordingly, the
Board notified Plaintiff that it intended to move forward with its right to remove the HVAC Unit
pursuant to its authority in Declaration.”?

16. Plaintiff filed this lawsuit on or about May 16, 2017, In it, Plaintiff claims that the
Board breached its duty of care to Plaintiff by approving Plaintiff’s installation of the HVAC Unit
without requiring Plaintiff to execute a covenant, and by then threatening to remove the HVAC
Unit unless Plaintiff executed such a covenant. 2 Morcover, Plaintiff claimed that, under the facts
of this case, the Association should be estopped from removing the HVAC Unit.**

II. STATEMENT OF ISSUES

A. Whether the Court should grant the Association’s motion for summary judgment and dismiss
Plaintiff’s claim for breach of a duty of carc under RCW 64.34.308 when (1) Plaintiff cannot
identify any duty owing to Plaintiff the Board supposedly breached, (2) there were reasonable
bases for the Board to make the decisions it made, and (3) Plaintiff cannot show he suffered
any damages as a result of the Board’s alleged breach;

B. Whether the Court should grant the Association’s motion for summary judgment and dismiss

Plaintiff’s promissory estoppel claim when (1) the Association’s governing documents and

21 May 31, 2017 Declaration of John Burleigh (hereinafter, “Burleigh Decl.”), 12, Exhibit A, Proposed Memorandum of
Understanding,

221 indamood Decl., §14, Exhibit A, April 19, 2017 Email to Plaintiff.

23 Dkt. 1, Complaint, §4.3.

2 Dkt, 1, Complaint, §J5.2-5.6.
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RCW 64.34 et seq. give the Association complete, un-waivable authority over Common and
Limited Common Elements through which the HVAC Unit passes, and (2) Plaintiff only had a
revocable license to use the HVAC Unit that the Board could revoke at any time;

C. Whether the Court should terminate the preliminary injunction upon the dismissal of Plaintiff’s
promissory estoppel claim; and

D. Whether the Court should grant the Association an award of fees and costs against Plaintiff for
bringing this action.

III, EVIDENCE RELIED UPON

The Association relies on the Declarations of Tim Sheppard, Roberta Cooper, Richard Symms,
Rob Woutat, John D, Burleigh, Bob Johnson, and Dale Lindamood, with exhibits, already on file with
the Court, an additional Declaration of Tim Sheppard, with exhibits, and on the other pleadings and
documents on file with the Court.

1IV. AUTHORITY AND ARGUMENT

Under CR 56(c), summary judgment is properly granted “if the pleadings, depositions,
answers to interrogatories, and admissions on file, together with the affidavits, if any, show that
there is no genuine issue as to any material fact and that the moving party is entitled to a judgment
as a matter of law.” A moving defendant may satisfy the initial burden by showing that there is an
absence of evidence to support an element essential to the plaintiff's claim?® In response, the
nonmoving party may not rely on the allegations in the pleadings but must set forth specific facts
by affidavit or otherwise that show a genuine issue exists,26 Summary judgment is proper if there is

no genuine issue of material fact and the moving party is cntitled to judgment as a matter of law. 2

25 Las v. Yellow Front Stores, Inc., 66 Wn, App. 196, 198, 831 P.2d 744 (1992).
% Las, 66 Wn., App.at 198,

21 CR 56(c).
THE 400 CONDOMINIUM ASSOCIATION’S MOTION FOR LEVY VONBECK COMSTOCK PS.
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Once the moving party has produced factual evidence showing that it is entitled to judgment
as a matter of law, the burden shifis to the non-moving party to set forth admissible evidence
showing there is a genuine issue of material fact.?® In doing so, the non-moving party may not rest
upon mere allegations or denials, but, rather, must set forth specific facts establishing the need to
conduct a trial.?’

A condominium declaration is not a contract, but rather it is a document that unilaterally
creates a type of real property.® A condominium declaration is like a deed, and a court’s review of
it is a mixed question of law and fact’' The factual issue is the declarant's intent, which are

2 The legal issue is the declaration's legal

discerned from the face of the declaration.
consequences. ™

This case involves the intetpretation of various Association governing documents, including
the Association’s Declaration, and the Association’s powers to modify and control Common and
Limited Common Elements, The Board allowed Plaintiff’s permissive usé of the HVAC Unit, but
only if Plaintiff agreed to certain terms. Plaintiff ultimately reneged on this promise and now claims
he did not agree to such terms.

Even under the facts as Plaintiffs alleges thc;.m, the Board’s authority to regulate the use and
modification of any Common or Limited Common Elements is sufficient to force the removal of
the HVAC Unit at any time.

The undisputed evidence shows that the Board never violated any duty owed to Plaintiff by

permitting the use of the IVAC Unit and then threatening its removal. The Board performed all

® Hash v. Children's Orthopedic Hospital & Medical Center, 110 Wn.2d 912, 915 (1988).

2 CR 56(e).

3 See Bellevue Pac. Ctr, Condo. Owners Ass'n v. Bellevue Pac. Tower Condo. Ass'n, 124 Wn, App. 178, 188 (2004),
W Lake v. Woodcreek Homeowners Ass'n, 169 Wn.2d 516, 526 (2010).

2,
B,
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disputed actions in accordance with its powers under the governing documents and RCW 64.34 et seq,
Moreover, Plaintiff has suffered no damages as a result of this permitted use and threatened removal.

In addition, it was impossible for Plaintiff to acquire irrevocable rights to use Common or
Limited Common Elements for the purposes of using the HVAC Unit. However, this is exactly what
Plaintiff is asking the Court to find. Plaintiffs promissory estoppel claim is a thinly veiled claim for
an easement or ownership interest in Common or Limited Common Elements, which the irrefutable
facts do not support. Plaintiff’s promissory estoppel claim cannot overcome the Board’s un-waivable
authority to revoke Plaintiff’s use of Common and Limited Common Elements for the purposes of the
HVAC Unit at the Board’s discretion.

For these reasons, the Court should grant the Association’s motion for summary judgment in
its entirety,

A. Plaintiff Cannot Prove His Breach of Duty Claim.

By virtue of being tasked with managing the non-profit corporation, the Board availed itself
of the business judgment rule.** The business judgment rule “cautions against courts substituting
their judgment for that of the board of directors, absent evidence of fraud, dishonesty, or
incompetence.”3 “Under the ‘business judgment rule,” corporate management is immunized from
liability in a corporate transaction where (1) the decision to undertake the transaction is within the
power of the corporation and the authority of management, and (2) there is a reasonable basis to

indicate that the transaction was made in good faith,”36

34 Daws v. Cox. 180 Wn. App. 514, 535,325 P.3d 255, 267, review granted, 182 Wn.2d 1008, 345 P.3d 784

(2014), rev'd on other grounds, 183 Wn.2d 269, 351 P.3d 862 (2015).

35 Id

36 Scoft v. Trans—Sys., Inc., 148 Wn.2d 701, 709 (2003) (quoting Nursing Home Bldg. Corp. v. DeHart, 13 Wn. App.

489, 498 (1975)).
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The duty imposed on the Board by RCW 64.34.308(1) is minimal - it only requires the
Board to exercise “ordinary and reasonable care.”

Therefore, to prove his breach of duty claim against the Board, Plaintiff must show that (1)
by permitting and then threatening to remove the HVAC Unit, the Board breached a duty under the
governing documents or relevant statutes, or (2) there is no reasonable basis to indicate that the
Board’s decision to permit and then threaten removal of the HVAC Unit was made in good faith.
Plaintiff will also have to show that he suffered tangible harm from the Board’s decisions. Plaintiff

cannot show any of these things, and therefore Plaintiff’s breach of duty claim must be dismissed.

1. The Board did not Violate any Provision of the Governing Documents or Relevant
RCWs by Permitting Plaintiff to Install the HVAC Unit and By Threatening Its Removal.

Plaintiff has not identified any provision of the governing documents or relevant statutes that

the Board’s decisions supposedly violated. Indeed, Plaintiff cannot identify any such provision
because the governing documents and relevant statutes grant the Board vast authority and discretion to
regulate and control Common and Limited Common Elements. The Board had complete authority to
permit Plaintiff to install the HVAC Unit subject to conditions, and then threaten its removal when
Plaintiff refused to agree to those conditions.

The Declaration defines Common Elements as “all portions of the [Property] other than
Units.™7 A “unit” is a physical portion of the [Property] designated for separate ownership.®® A
Limited Common Element is “a portion of the Common Elements allocated in Article 8 for the
exclusive use of onc or more but fewer than all of the Units.”*

The Declaration states that “the Board may exetcise all powers of the Association, except as

37 Sheppard Decl., Exhibit A, Declaration, Article 1.1.7, “Common Elements.”

3 Id., Exhibit A, Declaration, Article 1,1.34, “Unit.”

¥ Id., Bxhibit A, Declaration, Article 1,1,23, “Limited Common Element.”
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"0 The Association has the

otherwise provided in the Condominium Act, Declaration, or the Bylaws.
power to adopt and amend rules and regulations for the Association;*! regulate the use, maintenance,
repair, replacement, and modification of Common Elements and Limited Common Elements;** grant
easements, leases, licenses, and concessions through or over the Common Elements;* exercise all
other powers that may be exercised in this state by the same type of corporation as the Association;**
and exercise any other powers necessary and proper for the governance and operation of the
Association®> The powers RCW 64.34 et seq. granted to the Board are virtually identical to those in
the Declaration.*s Most importantly, these powets are not waivable.’

These powers provide the Board with ample authority to dictate whether Plaintiff can install
and continuously maintain his HVAC Unit through the Association’s Common and Limited Common
Elements, including the space between the Unit’s interior wall and the Association’s exterior wall, on
the deck outside the Unit, and through the exterior wall at that deck. The Board did not violate any
duty owed to Plaintiff because the Board was authorized to permit Plaintiff to install the HVAC Unit
(the Board may grant licenses and concessions through or over Common Elements), and the Board
was likewise authorized to force the removal of the HVAC Unit from portions of Association owned
property (the Board may regulate the use, maintenance, replacement, and modification of Common
Elements).

There is no provision in the governing documents or RCW 64.34 et seq. that precludes the

Board from terminating a certain use of Common Elements even if the Board previously permitted that

40 Sheppard Decl., Exhibit A, Declaration, Atticle 15.2, “Powers of the Board.”

4 Id,, Exhibit A, Declaration, Article 13.4.1,

42 1d., Exhibit A, Declaration, Article 13.4.6.

43 Id., Exhibit A, Declaration, Article 13.4.9.

44 Id,, Exhibit A, Declaration, Article 13.4.18.

43 Id., Exhibit A, Declaration, Article 13.4.19.

% See RCW 64.34.304.

47 RCW 64.34.030, Sheppard Decl., Exhibit A, Declaration, Article 18.2, “Failure of the Board to Insist on Strict

Performance No Waiver.”
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use. The Board’s grant of permission for Plaintiff to install the HVAC Unit through Common and
Limited Common Elements, and the Board’s threatened removal of that HVAC Unit from those
Elements, were.valid and authorized actions taken pursuant to the governing documents and relevant
RCWSs. Therefore, the Plaintiff cannot show that the Board violated any duty it owed him, and
Plaintiff’s breach of duty claim must be dismissed.

2. There were Reasonable Bases for the Board's Decisions,

It is indisputable that the Board’s decisions to permit installation of the HVAC Unit and
then threaten its removal were made in good faith. Plaintiff initiated his installation of the HVAC
Unit before receiving the Board’s permission. Rather than force Plaintiff to tear out the HVAC
Unit while the Board investigated, the Board got Plaintiff’s promise that he would bind himself to
terms the Board found appropriate once the Board finished its investigation. The Board consulted
multiple attorneys and determined that Plaintiff needed to execute a covenant so that the obligations
and liabilities associated with the HVAC Unit ran with the land and bound future owners of the
Unit.*® Plaintiff refused to execute such a covenant, and so the Board had no choice but to tell
Plaintiff that the Board would remove the HVAC Unit unless Plaintiff signed the covenant. The
Board’s decisions were made in good faith and were reasonable. Therefore, the Board must be
afforded the benefit of the business judgment rule, and the Court must dismiss Plaintiff’s breach of
duty claim.

3. Plaintiff Cannot Prove Damages.

A claim for violation of the Board’s duty to act with ordinary and reasonable care under RCW

64.34,308(1) is analogous to a negligence claim. Plaintiff must prove (1) the existence of a duty, (2) a

breach of that duty, (3) Plaintiff suffered harm, and (4) that this breach was the proximate cause of

48 1 indamood Decl., §9.
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Plaintif’s harm.*’ “The mere danger of future harm, unaccompanied by present damage, will not
support a negligence action.™® “Until a plaintiff suffers appreciable harm as a consequence of
negligence, he cannot establish a cause of action.”!

Here, Plaintiff cannot prove that he suffered any damage as a consequence of the Board’s
permission to install the HVAC Unit and later threat to remove it. A mere threat without action is
insufficient to damage Plaintiff. Plaintiff cannot bring a claim for a breach of a duty of care based on
threats. alone.  Plaintiff must prove actual and appreciable damages resulting from the Board’s
decisions. Plaintiff cannot do so. On the contrary, Plaintiff has only benefited from the Board’s
decisions. Plaintiff took advantage of the Board’s trust, completed installation of the HVAC Unit, and
then refused to agree to the Board’s reasonable terms.

Because Plaintiff cannot prove he has been damaged by the Board’s threatened removal of the
HVAC Unit, the Court must dismiss Plaintiff’s breach of duty claim.

B. Plaintiff’s Promissory Estoppel Claim Must Fail.

Plaintiff claims that, in the interest of justice, the Court must enforce the Board’s grant of
permission and make that grant permanent. In other words, Plaintiff wants this Court to hold that,
whenever a board grants permission to use Common Elements, and someone acts on that permission,
this use cannot be taken away against the wishes of the user. This would amount to an irrevocable right
to.use Common and Limited Common Elements and would abdicate the Association’s ownership of the
Common and Limited Common Elements. In this case, the governing documents and relevant RCWs

strictly precluded Plainti(f from acquiring such an interest in Common and Limited Common Elements.

Therefore, Plaintiff*s promissory estoppel request must be denied.

49 See Schwartz v, Elerding, 166 Wn. App. 608, 615-16 (2012),

0 Gazfia v. Nicholas Jerns Co., 86 Wn. 2d 215, 219 (1975).

St id,
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1. Plaintiff Does Not, and Cannot, Have Irrevocable Rights to Certain Common and
Limited Common Elements.

Plaintiff claims the Board granted him permission to install the HVAC Unit through and on
Common and Limited Common Elements and that the Board cannot now revoke that permission
because Plaintiff relied on it. In essence, Plaintiff is claiming that he has a right to keep his HVAC Unit
installed through Common and Limited Common Elements despite the Board’s absolute authority to
regulate the use of those Elements. For Plaintiff’s claim to succeed, Plaintiff must have either an
easement or ownership interest in the Common and Limited Common Elements through which the
HVAC Unit passes, Without such an interest, Plaintiff would have no right or ability to preclude the
Board from exercising its powers to regulate the use and control of the applicable Common and Limited
Common Elements.

Here, the governing documents and RCW 64.34 et seq. prohibit Plaintiff from acquiring such
an interest. At best, Plaintiff only acquired a license to pass the HVAC Unit through Common and
Limited Common Elements, which the Board was free to revoke at any time,

An agreement to convey common elements or subject them to a security interest
must be evidenced by the execution of an agreement, or ratifications thereof, in the
same manner as a deed, by the requisite number of unit owners.

The association, on behalf of the unit owners, may contract to convey common
elements or subject them to a security interest, but the contract is not enforceable

against the association until approved pursuant to subsections (1) and (2) of [RCW
64.34.348].%3

Any purported convcyance, encumbrance, or other voluntary transfer of
common elements, unless made pursuant to this section, is void.**

An easement is an encumbrance on and interest in land.>® An easement’s express creation

2 RCW 64.34.348(2).
3 RCW 64.34.348(3).

3 RCW 64.34,348(4) (emphasis added).

33 Berg v. Ting, 125 Wn.2d 544, 551 (1995).
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requires conveyance by deed.*

The provisions of RCW 64.34 et seq. “may not be varied by agreement, and rights conferred

by [RCW 64.34. et seq.] may not be watved.”” This includes the Association’s ability to regulate the

use and modification of Common and Limited Common Elements under RCW 64.34.304.5 The

Declaration also contains a non-waiver provision, which precludes the Board from waiving any its
rights under the governing documents unless such a waiver is in writing and signed by the Board. %

It is indisputable that Plaintiff did not receive permission to install the HVAC Unit by recorded
deed or any other written document conveying any interest in Common or Limited Common
Elements.5® At the very least, RCW 64.34.348 and RCW 64.04.010 required a recorded deed to convey
an ownership interest or easement to Plaintiff. Without an ownership interest or easement, Plaintiff
would have no right to use or control Common or Limited Common Elements to use the HVAC Unit,
Because there was no deed, any purported conveyance of ownership interest in or easement through
Common or Limited Common Elements to Plaintiff was yoid under RCW 64.34,348(4). Because
Plaintiff’s interest in the Common and Limited Common Elements cannot be an easement or ownership
interest, Plaintiff, at best, holds only a license to use the Common and Limited Common Elements
through which the HVAC Unit passes.

2. The Board’s Permission for Plaintiff to Install the HVAC Unit was a License that the
Board May Revoke al Any Time,

An easement is a right and a license is a privilege.5'

The practical distinction [between a license and an easement] is that a license exists
at the will of the landowner; it is permissive use, and therefore not wrongful, but it is

% 1d,, RCW 64.04.010, .020.

5TRCW 64.34.030 (emphasis added).

3 See RCW 64.34.304(1).

5% Sheppard Decl., Exhibit A, Declaration, Article 18.2, “Failure of Board to Insist On Strict Performance No Waiver.”
€ Hoy Decl,, J4. Plaintiff claims he received permission (subject to conditions) to install the HVAC Unit was oral

permission at a Board meeting.

¢l |7 William B. Stoebuck and John W. Weaver, Washington Practice: Real Estate § 2.1, at 82 (2d ed.2004)).
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revocable at will. An easement, on the other hand, is not revocable at will, though it

may ha\zle a life that is limited to a stated time or to the duration of some purpose it
6

serves.

A license, unlike an easement, does not convey an interest in land, but authorizes the doing
of acts on the land of another and justifies the doing of an act which would otherwise be considered
trespass.3 “A license differs from an easement in that it is revocable and nonassignable, and does
not exclude possession, either wholly or partially by the owner of the servient tenement.”%*

As stated above, Plaintiff cannot have an easement or ownership interest in the Common and
Limited Common Elements that would give Plaintiff any right to prevent the Board from exerting its
power to regulate the use of those Elements. Any such right would be void because the alleged
conveyance of this right did not comport with RCW 64.34.348’s requirements. Thus, the permission
the Board gave Plaintiff to install his HVAC Unit through Common and Limited Common Elements
can only be a license. The Board may revoke such a license at any time. Therefore, as a matter of law,
the Board had complete discretion to revoke Plaintiff’s use of the Common and Limited Common
Elements in connection with the HVAC Unit. The Board exercised this discretion, and Plaintiff’s
promissory estoppel claim must fail.

To allow Plaintiff’s promissory estoppel claim to be heard at trial, the Court would have to find
that Plaintiff’s promissory estoppel claim (a claim in equity) could somehow overcome the statutory
mandate of RCW 64.34.348(4) (noncompliant conveyances are void), the Board’s power to regulate
Common and Limited Common Elements under RCW 64.34.304, the non-waiver provisions in RCW
64.34.030, and the non-waiver provisions in the Declaration. It is simply impossible for a

promissory estoppel claim to overcome any, let alone all, of these legislative and governing

62 17 William B, Stoebuck and John W, Weaver, Washington Practice: Real Estate § 2.1, at 82 (2d ed.2004)).

3 Bakke v, Columbia Valley Lumber Co,, 49 Wn.2d 165, 170 (1956).

®Id.
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document prohibitions. Therefore, the Court must dismiss Plaintiff’s promissory estoppel claim.
C. The Court Must Terminate the Preliminary Injunction.
Because any claim Plaintiff may have to the Common and Limited Common Elements through
which his HVAC Unit passes is a license that the Board may revoke at any time, the Court must
terminate the June 2, 2017 order granting Plaintiff a preliminary injunction and must hold that the

Association has the power to end the HVAC Unit’s use of any Common or Limited Common
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Elements at any time and at the Association’s complete discretion.
D. The Association is Entitled to Recover Its Attorneys’ Fees and Costs.

RCW 64.34.455 states that

If a declarant or any other person subject to this chapter fails to comply with any

provision hereof or any provision of the declaration or bylaws, any person or class of

persons adversely affected by the failure to comply has a claim for appropriate relief.

The court, in an appropriate case, may award reasonable attorney's fees to the

prevailing party.

Here, Plaintiff installed the HVAC Unit without permission, which violated ’
Declaration Articles 10.5 (Plaintiff cannot alter exterior of the building without Board
approval) and 10.8 (nothing shall be altered or constructed in or removed from Common
Elements without prior written consent of the Board). Plaintiff thereafter refused to remove the
HVAC Unit and brought this lawsuit to prevent the Association from doing so. Plaintiff’s
refusal continued to violate Declaration Atticles 10.5 and 10.8, 7.2 (use of Common Elements
shall be governed by RCW 64.34 et seq., the Declaration, and other governing documents), 8.2
(the Board may adopt rules governing the use of Limited Common Elements), and 13.4
(powers of the Board). Plaintiff’s refusal to abide by the Board’s decisions also violated RCW
64.34.348, 64.34.304, and other provisions of RCW 64.34 enumerated above.

For these violations, which are ongoing, the Court should grant an award of fees and
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costs to the Association.
V.  CONCLUSION

As shown above, there is no question of fact that the Board exercised its authority under the
govering documents and RCW 64. 34 et. seq. when it granted Plaintiff permission to install the
HVAC Unit through Common and Limited Common Elements, and then threatened to remove the
HVAC Unit when Plaintiff refused the Board’s conditions. Plaintiff cannot show that the Board
violated any duty owed to Plaintiff by taking these actions and making these decisions. The business
judgment rule insulates the Board’s decisions, and so there can be no breach of RCW 64.34.304 as a
matter of law. Further, even if Plaintiff could show the Board violated a duty owed to Plaintiff,
Plaintiff cannot show any damage flowing therefrom. Thus, the Court must dismiss Plaintiff’s claim
that the Board breached its duty of care under RCW 64.34.304.

In addition, the Board has absolute authority to regulate the use and modification of Common
and Limited Common Elements. These powers cannot be waived, and for Plaintiff to obtain any
irrevocable right to Common and Limited Common Elements through which the HVAC Unit passes,
the statutes required Plaintiff to receive such an easement or ownecrship interest by recorded deed.
Plaintiff did not receive such a deed, and so Plaintiff only had a license to use those Elements that the
Board could revoke at any time. Therefore, Plaintiff’s promissory estoppel claim must fail, and the
Court must terminate the preliminary injunction,

If the Court determines that not all of Plaintiff’s claims should be dismissed, then the
Association requests that the Court grant an order of partial summary judgment dismissing the
appropriate claims, The Association is entitled to an award of fees and costs arising from Plaintiff’s
violations of the governing documents and relevant RCWs,

A proposed order is submitted herewith.
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DATED this 15" day of December, 2017.
LEVY { VON BECK | COMSTOCK | P.S.

Katie J. Comstock, WSBA No. 40637

Seth E. Chastain, WSBA No. 43066

Attorneys for the 400 Condominium Association
1200 Fifth Ave., Suite 1850

Seattle, WA 98101

206-626-5444

katie@levy-law,com

sechastain@levy-law.com
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CERTIFICATE OF SERVICE
The undersigned certifies under the penalty of petjury under the laws of the State of

Washington that I am now and at all times herein mentioned, a citizen of the United States, a
resident of the State of Washington, over the age of eighteen years, not a party to or interested in the
above-entitled action, and competent to be a witness herein.

On the date given below I caused to be served the foregoing to the following individuals in

the manner indicated:

Michael Brandt O Regular Mail

Brandt Law Group E-Mail/E-service

1200 Fifth Avenue, Suite 1950 Mess'en'gcr/Personal Delivery
Seattle, WA 98101 U Facsimile

mbrandt@brandtlawgroup.com

DATED this 15" day of December, 2017 at Seattle, Washington.

/8 Melissa Caracol

Melissa Caracol, Legal Assistant
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SUPERIOR COURT OF WASHINGTON FOR KITSAP COUNTY

TERRY HOY 17-2-00867-4
NO.
PLAINTIFF/PETITIONER, DECLARATION OF
VS. ELECTRONICALLY RECEIVED
DOCUMENTS

THE 400 CONDOMINIUM ASSOCIATION (DERD)

DEFENDANT/RESPONDENT,

Pursuant to the provisions of GR 17, I declare as follows:

I am the party who received the foregoing electronically transmitted for filing,
My address is: 1517 S. Fawcett St., Suite #100, Tacoma WA 98402,

My phone number is 253-383-1791

The facsimile number where I received the document is 253-272-9359 and or
e~-mail address is tac@abclegal.com.

5. Ihave examined the foregoing document, determined that it consists of Q&
Pages, including this Declaration page.

el e

I certify under the penalty of perjury under the laws of the State of Washington
that the above is true and correct.

Dated: 12/15/17

At Tacoma, Washington. 0%/ i
Signature:

Print Name: Lana Sheldon
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MEMORANDUM OF UNDERSTANDING

Between THE 400 Home Owner’s Association and

Mr./Mrs./Ms. , Unit # )

if approved by THE 400 Home Owner's Association Board of Directors,

Mr./Mrs./Ms.

_agree to the following terms

and conditions for the installation of a Heating Ventilation and Air
Conditioning (HVAC) system:

A

The HVAC installation proposal shall include the measurements and
weight of the outdoor unit. The outdoor unit may not exceed 31 inches
in height or 36 inches in width and 13 inches depth unless otherwise

approved by THE 400 Home Ownet’s Association.

The outdoor unit may not exceed 54 decibels when running at full load
and must have a “Night Time Quiet Mode” feature which will allow it to
run more quietly than normal operation. The unit owner agrees to run
the unit in “Night, Time Quiet Mode" during the months of July and

August between the hours of 9 p.m. and 6 a.m.

The outdoor unit, associated electrical equipment and any piping,
conduits, etc. must be painted a color matching the exterior wall

adjacent to where it will be placed.

All outdoor units must be placed upon a sound absorbing pad designed
for such equipment, and the pad shall not be affixed in any manner to

the limited common area.

Any electrical equipment must be securely mounted to the structure
in the most discrete location possible, and in a professional workman-
like manner, taking every precaution to protect the buildings

envelope from damage.

Any penetration and sealing of an exterior wall for the installation must

be done in a professional manner using high grade sealants.
Memorandum of Understanding

Between THE 400 Home Owner’s Association
EXHIBIT 4
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and Mr./Mrs./Ms. , Unit # .
Page 2

G. All condensation from the HVAC system shall be directed to an inside
plumbing drain. .

H. The installation, including electrical and plumbing must be done by a
licensed, bonded, and insured contractor, The insurance for the
installation contractor shall name THE 400 Home Owner’s Association

as Additional Insured for the purpose of installation.

I.  Any damage resulting from the installation or operation of the HVAC
system will be the sole responsibility of the Owner. Repairs shall be
completed immediately at the Owner’s expense.

J. Final installation shall be approved by ‘a Home Owner's Association
Board of Directors selected Consultant, at the Owner's expense.

K. All costs incurred by the Home Owner’s Association for consulting fee's,
governmental fees, licenses, etc. related to the approval/installation of
an HVAC system shall be the responsibility of the Owner.

L. If, after installation of an HVAC system, a complaint is received by the
Board alleging noise, vibration, or any adverse habitability condition as a
result of the HVAGC system, the Board will investigate. If, by a majority
vote of the Board the allegation is sustained (proven), the Owner shall
be responsible to immediately resolve/fremedy the problem, or remove
the HVAC system and restore the building to its original and approved

condition at their (Owner’s) expense.

M. In the event é Unit with an HVAC system Is sold, the Owner will make

as o
a condition of sale, a requirement that the new Owner enter into this

Memorandum of Understanding as a binding condition of the sale.

Memorandum of Understanding
Between THE 400 Home Owner’s Association

and Mr./Mrs./Ms. , Unit # .
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[ have read and agree to the terms and conditions of this Memorandum
of Understanding: |

Unit Date

Owner
Board Member Board Member Board Member
Board Member Board Member
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CONDOMINIUM DECLARATION
FOR
THE 400, A CONDOMINIUM

THIS DECLARATION is made by BREMERTON PARTNERS, L.L.C.,
a Washington limited liability company (“Declarant”), ’

ARTICLE 1.

DEFINITIONS

1.1. 'WoRrps DEFINED. For the purposes of this Declara
amendments hereto, the following definitions shall ap

1.1.1.  “Allocated Interests” me
Liability, interest in Common Elements and voting
Condominium determined in accordance with the fo
listed in SCHEDULE B,

1.1.2.  “Articles” means the-articles of incorporation for the Association,

i
against a Unit, including, without limitati6n, {a)géneral and special Assessments for |
Common Expenses, (b) charge@xd finepi the Association; (¢) interest and !
late charges on any delinquent ace
attorneys’ fees, incurred by the
delinquent Owner’s account,

Article 13.

16, \*Bylaws” means the bylaws of the Association as they may from
time to ti e ed,
./ “Common Elements” means all portions of the Condominium

1.8, “Common Expenses” means expenditures made by or financial
itics.of the Association including those expenses related to the maintenance, repair,
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and replacement of the Common Elements, including, except as otherwise provided
herein, the Limited Common Elements, including allocations to reserves.

1.1.9.  “Commoun Expense Liability” means the liability for Common
Expenses allocated to each Unit, as set forth in SCHEDULE B.

1.1.10. “Condominium” means The 400, A Condominium, created
under the Declaration and the Survey Map and Plans.

1.L11l. “Condominium Act” means the Washington Cor/d
codified at RCW ch. 64.34, as it may be from time to time amended.

1.1.12. “Convepance” means any transfer of the
including a transfer by deed or by real estate contract.

1.1.13. “Declarant” means Breme ashington
limited lability company, and its successors and assigs

1.1.14. *“Declarant Control” means eclarant or persons
designated by the Declarant to appoint and remove o bers of the Board
pursuant to Article 14,

1.1.15. “Declaration” means this"Condominium Declaration for The
400, A. Condominium, as it may from timeto-ti ¢ amended

1.1.16. “Develgpment Righ aps the rights of the Declarant as

specified in Section 11.1 below.

1.1.17, “Eligip ? means the Mortgagee that has filed with
the secretary of the Associatigrya written, %est that it be given copies of notices of any
. the consent of Mortgagees and shall also mean the
Project Mortgage nitsOwned by the Declarant upon which it has a

Mortgage.

Corporation.

1.21.  “HUD?” means the Department of Housing and Urban
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11.22, “Identifying Number” means the number on the Survey Map and
Plans and as listed in ExaiBIT C, which identifies each Unit in the Condominium.,

1.1.23. “Limited Common Element” means a portion of the Common
Elements allocated in Article 8 for the exclusive use of one or more but fewer than f
the Units.

1.1.24. “Managing Agent” means the person designated by the
under Section 15.3.

1.1.25. “Mortgage” means a mortgage, deed of trust,
contract,

1.1.26. “Mortgagee” means any holder, insurer,
Mortgage on a Unit,

1.1.27. “Notice and Opportunity to
described in Section 15.5.

1.1.28, “Owner” or "Unit Owner” means-the-Déplarant or other petson
who owns a Unit, but does not include any,/person who has arrifiterest in a Unit solely as
security for an obligation.

1,1.29, “Person” means a , corporation, partnership,
limited partnership, limited liability coyipany, governmental subdivision or agency,
or other legal entity. Q

1.1.30. “Project e means Declarant’s lender for construction

of the Condominium, and its
Mortgage secured by Declar.

“Survey Map and Plans” means the survey map and plans filed
ording of this Declaration and any amendments, corrections,

“Transition Date” means the date upon which the period of

De inates as determined in Article 14.
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1.1.34. “Unit” means a physical portion of the Condominium designated
for separate ownership, the boundaries of which are described in Section 6.2 and shown
on the Survey Map and Plans,

1.1.35. “VA’ means the Veterans Administration,
1.2, FORM OF WORDS. The singular form of words shall include th ral

the plural shall include the singular. Masculine, feminine, and gender-neutral pi
shall be used interchangeably.

1.3.  STATUTORY DEFINITIONS. Some of the terms defined ak
defined in the Condominium Act. The definitions in the Declaration are
limit or contradict the definitions in the Condominium Act. If the
or conflict, the definition in the Condominium Act will prevail.

ARTICLE 2,

CREATION OF COND UM

The Declaration and the Condomin
Condominium is created and operated. In
of the Declaration and the Condominium Act,
event of a conflict between the provisions,e

Act provi amework by which the
ent of a conflict between the provisions
e Condominium Act shall prevail. In the

e Pe tion is inconsistent with the
Condominium Act. The creatign.of the Gondgminiugh shall not be impaired, and title to a
Unit and its interest in the Coug? 5 shy

otherwise affected by reason of an i
Map and Plans, or any amend;

dilure of this Declaration, the Survey
gomply with the Condominium Act.

<& TICLE 3.
NE OF CONDOMINIUM

ARTICLE 4.

DESCRIPTION OF REAL PROPERTY

The réal property initially included in the Condominium and submitted to the
ondegiinium Act is described in SCHEDULE A.
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ARTICLE 5.
DESCRIPTION OF BUILDING

The Condominium is comprised of one four-story building of steel and conc
construction comprised of flats and two-story loft Units.

ARTICLE 6.

DESCRIPTION OF UNITS; ALLOCATED INTE

6.1. NUMBER AND IDENTIFICATION OF UNITS. The Condomini
70 Units, The Identifying Number of each Unit is set forth in ScHE :
locations of the Units are shown on the Sutrvey Map and .

6.2, UNIT BOUNDARIES. The boundaries

floors, and ceilings of the Units, and shall include
wallboard, plasterboard, plaster, paneling, tiles, wallpaper, paint, finjshed flooring, and

any other materials constituting any part of the finish reof, provided that the
Unit boundaries shall not include those Common Elements Specified in Article 7, All
spaces, interior partitions, and other fixture provements within the boundaties of a

Unit are a part of the Unit,

6.3.

Utitt in the Condominium, for purposes of Common Expense Liability,
mmon Elements and voting, is determined by dividing the area for each
it as.shown on SCHEDULE B by the total of all such areas.
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ARTICLE 7.

COMMON ELEMENTS

7.1.  DEsCRIPTION. The Common Elements are all pottions of the
Condominium other than the Units, including all portions of the walls, floors or ceiling
which are not a part of or within the Unit boundaries provided in Section 6.2. The
Common Elements also include the entrance lobby, elevators, stairs, cotridor.

bearing wall, bearing column, or any other fixture which lies partially withi
outside the designated boundaries of & Unit which serves more than-ore
portion of a Common Element.

7.2.  USE. Each Owner shall have the right
common with all other Owners and a right of access fra

subjected to a security interest by the Ass
least 80% of the votes in the ASseciatio

Units to which any L@ited ommon E ement is allocated must agree in order to convey
that Limited Compioh Elehgntarsubj t it to a security interest. Any conveyance,
encumbrance, j alSale, et transfer (voluntary or involuntary) of an individual

interest in the Cdmudon Bleme all be void unless the Unit to which that interest is

ARTICLE 8.

LIMITED COMMON ELEMENTS

ESCRIPTION. The Limited Common Elements allocated to each Unit or
e described in SCHEDULE C and are shown on the Survey Map and
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8.2.  Usk, Each Owner shall have the exclusive right to use the Limited
Common Elements allocated or assigned solely to the Owner’s Unit. Notwithstanding
the foregoing, however, the Owners of Units 113 and 114 may use the Unit 115 Deck
LCE and adjacent exterior stairway, and the Owner of Unit 113 may use the Unit 114
Deck LCE, in each case for the purpose of accessing Units 113 and 114 via their extér
entryways. The right to use the Limited Common Elements extends not only to each
Owner of a Unit, but also to the Owner’s servants, tenants, family members an

Limited Common Element was and will be allocated.
request of the Owner or Owners under this Section n such other
period provided by this Declaration, unless the proppsgd reallocatipn does not comply

with the Condominium Act or the Declaration. The fa! dto act upon a
request within such period shall be deemed approval the endment shall be
recorded in the names of the parties and of the Condomi ommon Element may

incorporated into an existing Unit with the ap
Owner of the Unit to which the Limited C
y

of 67% of the Owners, including the
onElement was allocated and the Owner
ment witl/be allocated or incorporated.

an amendment to the Declaration

of the Unit to which the Limited Comm.
Such reallocation or incorporatipq shal

and the Survey Map and Plans,
g;\mm 9,

AND STORAGE

9.1.
more Limited

L AND GE IN Units. Each Unit shall be allocated one or
rking spaces and one storage unit as set forth on the

g of operable passenger motor vehicles and may not be used for
ercial vg

exce s extent gxpressly allowed by rules and regulations adopted by the Board.
y direct that any vehicle or other thing improperly parked or kept in a
any vehicle lacking or displaying a parking permit be removed, and if it
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ARTICLE 10.

PERMITTED USES, MAINTENANCE OF UNITS; CONVEYANCES

10,1, UsE; TIMESHARING PROHIBITED, Except as otherwise provided in
Section 10.2 below, the Units are intended for and restricted to residential use only on
ownership, rental, or lease basis, and for social, recreational, or other reasonab i
normally incident to such use, which may include use as a home office not involvii
of the Unit by nonresident employees or regular visits to the Unit by custo;
Timesharing of Units, as defined in RCW c¢h. 64.36, is prohibited.

10.2. CoMMERCIAL USES. Units 113, 114, 115,116 and
of the Condominium may be used for retail or office uses by the @w
such commercial use is to the extent permissible under applicable
ordinances and subject to the following:

to physical limitations and/or the layout of the
access such Units through the common arga-e

10.2.2. Asign égl a
initially adopted by the Board, Wi p
adversely affect the business of the

ot be changed so as to materially and
uch Unit,

10.2.3. No sugh/Unit s sed for conducting: manufacturing
activities; wholesale etaﬂ es of pyrhographic literature, photographs or movies;
card room; video giC e hall or other similar form of amuserment center;
musical school or i picture theater; massage patlor; laundry;
dry-cleaning, plant jail; hotel, apartment hotel and motel; package
liquor store; y Shops reta pet shop or small animal clinic; work release center,
drug rehabilitat' center orsgeial service agency.

and from
interfere Wi

10.2.5. The Owner of any such Unit shall not allow or permit any
thration or any offensive or obnoxious and continuing noise or any offensive
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nujsance or otherwise to unrcasonably interfere with the safety or comfort of any of the
Owners of other Units,

10.2.6. The Owner of any such Unit shall not use not occupy the Unit nor
do or permit anything to be done thereon in any manner which shall make it impossi
for the Association to carry any required insurance, or which will invalidate or
unreasonably increase the cost thereof or which will cause structural injury to t
building, or which would constitute a public or private nuisance or which will vio
laws, regulations, ordinances or requirements of the federal, state or local
of any other governmental authorities having jurisdictions over the prop

10,2,7. The Owner of any such Unit shall bear the expenses 0
any changes in utility services necessitated by the use of the Unit,

10.2.8. The cost of any trash disposal fo uc it in gkgess of the
average cost of trash disposal for a compatable Unit solely for'residential purposes
shall be directly assessed to the Unit in the Board’s redsonable dis¢rgtion.

So long as the Owner of any such Unit complies with rovnsxo s/of this Declaration
and of appllcable law, such Owner s right to conduct busing d to quiet enjoyment

All leases or rental agreements j oVide that its terms shall be subject in
all respects to the provisions of tHi 4tiqn 2

of the Association and that any fail edendnt to comply with the terms of such
documents, rules, and regulati fault under the lease or rental agreement,

If any lease under this Section does nofcontiin the foregoing provisions, such provisions
shall nevertheless be

tenant by reason .{ i

ences. If any lessee or occupant of a Unit violates

or permits the guests and invitees of any provisions hereof or of the
Bylaws or of the nd regiilations of the Association, and the Board determines that
such violatip peated and that & prior notice to cease has been given, the
Board ma, to the lessee or occupant of the Unit and Owner thereof to

do so after Notice from the Board and an Opportunity to be Heard. The
ave no liability to an Owner or tenant for any eviction made in good faith.

d shall
Th ociation shall have a lien against the Owner’s Unit for any costs incurred by it in
C t&ec iohywith such eviction, including reasonable attorneys’ fees, which may be
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collected and foreclosed by the Association in the same manner as Assessments are
collected and foreclosed under Article 17. Other than as stated in this Section, there is no
restriction on the right of any Owner to lease or otherwise rent his Unit.

10.4. MAINTENANCE OF UNITS, COMMON ELEMENTS, AND LIMITED CO
ELEMENTS, RECORDS. Except as provided below, the Association is responsible for
maintenance, repair, and replacement of the Common Elements and the Limite

rodents and pests, and in good order, condition, and repair and shall do

and painting at any time necessary to maintain the good appearance
Unit.

10.4.1, Each Owner shall be responsib
replacement of any plumbing fixtures, water heaters,
heating equipment which serve only that Unit, whe
addition, each Owner shall be responsible for the maj

or phe maintenance, repair, or
conditioni its; fans, and
ot not locatey in the Unit, In
enance, rephir or replacement of
ated in the Unit;
provided, however, that such maintenance, repair and replacement shall be subject to
oversight by the Association and shall be i
standard to the Condominium, Notwithstan
responsible for periodic washing of the ex windows,

10.4.2. Each Owner s
Elements in a neat, clean and o@rl c
regulations of the Association.

10.4.3. The AXsgGeiation , as 2 Common Expense, provide for the
inspection of any porti 4 Unit or Djmited Common Element, the failure of which to
maintain properly arrage 16 the Common Elements, Limited Common
Elements or another\Uni se-unnéeessary Common Expenses, including, but not

limited to, decK dra d flue, bathtubs, sinks, toilets, hot water tank and
plumbing and'¢lectrita wres. “The Association shall provide at least three days’ notice

Ssociatidn may either require the responsible Owner to make the repair
r to\make the repair or replacement itself and allocate the cost thereof to
Owner. TheMssocjation shall maintain complete records of all inspections, maintenance,
repai replacenfents done by it or its agents or contractors with respect to the
Comimon ents, Limited Common Elements or Units.

The 400 Condominium Declaration page 10
#28B518 18418-002 66m909!.doc PRCIFIC Ny

.
BETiRraLLon Ses Fac S o1.0g 200704090280

£
Co Aud) top

L —

Page 186




10.5. EXTERIOR APPEARANCE. In order to preserve a uniform exterior
appearance for the Condominium, the Board shall provide for the maintenance, repair,
and replacement of the exterior of the building. No Owner may modify or decorate the
exterior of the building, or screens, doors, awnings, or other portions of any Unit visible
from outside the Unit without the prior written consent of the Board or in accordanc
with rules or regulations of the Association. No solar panels, radio or television ante
satellite dishes or other appliances may be installed on the exterior of the buildj
the prior written consent of the Board.

Protected Antenna (as defined by the provisions of 47 CF.R. § 1.A
now exists or is hereafter amended or replaced, or any other fedeta

the installation, maintenance or repair of telecommuic4 ent-désired by an
Owner) (but no other kind of antenna, dish or receivjng devi in Limited Common
Element area allocated to the Owner and limitations set
forth in this Section; provided, however, the Associa bit the installation of a

be installed and maintained, g
workmanlike mannet@d in g
ordinances, rules i
qualified, licen
contract with
shall have no [

e Protected Antenna. Such plans and the installation shall conform with
g and construction practices and shall demonstrate that the installation or
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installation shall not, without the consent of the Board, which it may withhold in its sole
discretion, penetrate the exterior of the building. The Board may have the installation
inspected by a member of the Board, the Managing Agent or its consulting engineer or
architect at such stages as the Board deems prudent, provided such inspections do not
materially delay the installation.

10.6.3. Owner of the Unit benefited by the Protected Antenna
indemnify, defend, and hold the Association and each other Owner harmless fro
liability, cost or expense arising out of or in connection with the Protected
including the cost of repairing any damage to the Building caused by th
presence, use, maintenance, repair or replacement of any Protected Ant
Protected Antenna shall be deemed to be a part of the Unit served by
Antenna and shall not be deemed a Common Element,

tallati

10.6.4. Owner shall install the Protecte 2 in its Unit

10.6.5. The Board may requ
blends in with its surroundings or located in
adverse aesthetic effects, provided that the

the Protected Antenna to be painted so it
icular place or screened to minimize

all be done or kept in any Unit or in
ent that will increase the rate of

ritten consent of the Board. Nothing shall
be done or kept in an i mon Element or Limited Common Element
that will result in thédnecilati indyrance on any part of the property, or that would

10.8. ON OF COMMON AND LIMITED COMMON
ELEMENTS. Usk o mmon Elements and Limited Common Elements shall be

& public view on or from any Unit, Limited Common Element or Common
the prior consent of the Board. The Board may erect, in the Common

ation of signs advertising Units for sale or lease. This Section shall not apply
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to the Declarant who may post such signs on the property as it deems necessary or
appropriate for the sale of Units in the Condominium as long as the Declarant has a Unit

for sale.

10.10. PETs. Domesticated animals or birds (herein referred to as “pets” maf\be
kept in Units subject to rules and regulations adopted by the Board, provided that Ownex
shall not keep more than (i) two dogs or (ii) two cats or (iii) one dog and one cgtd

person’s control or in a carrier. The Board may, after Notice and Opport
Heard, at any time require the removal of any pet which it finds is distur}!
Owners unreasonably, and may exercise this authority for specific pets ¢
pets are permitted to remain.

shelves, or cabinets in a Unit in a manner that will ind

the building,

10,12, OFFENSIVE ACTIVITY, Non

¢ilings, walls,
into the structure of

or offensive activity shall be carried

on in any Unit, Limited Common Element, or C n Element, nor shall anything be

done therein that may be or become an a 0 ance to other Owners, Owrters
shall not permit any condition to exist | , breed, or harbor infectious plant
diseases or noxious insects or véfnin

10,13, TrAsH REM

OVAL.-Ea ghall be responsible for removing all
ni epositing it in proper receptacles,
TANCES.
€

trash or garbage from the U,

connected with any
the operati

o)
h

The Owner of each Unit shall not permit any
focessed, stored, transported, handled, or disposed
er’s Unit or the Condominium. Each Owner shall

h ss the other Owners and the Association from all

yand actions of any kind atising out of or in any way

or discharges of Hazardous Substances or wastes arising from

1
?%Init or the Property by the Owner, tenants, or invitees of the
e term “Hazardous Substance” means any hazardous, toxic, or

Unit, As yséd hereln,
dangerous\substance; waste,

ordinance, rule, regulation, or other law now or hereafter in effect

or material that is or becomes regulated under any federal,
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Compensation and Liability Act (42 U.S.C. § 9601 ef seq.), or under any local or state
rule or regulation. Without limiting the foregoing, Hazardous Substances shall include,
but not be limited to, any substance which after being released into the environment and
upon exposure, ingestion, inhalation, or assimilation, either directly from the environment
or indirectly by ingestion through food chains, will or may reasonably be anticipated(ts
cause death, disease, behavior abnormalities, cancer, and/or genetic abnormalities.

10.15. CONVEYANCE BY OWNERS, NOTICE REQUIRED. The right of an"Owa
to convey the Unit shall not be subject to any right of approval, disapprovs :
ot similar restriction by the Association or the Board, or anyone acting oy
An Owner intending to convey a Unit shall deliver a written notice to the Beaxd, at)lgast
two weeks before closing, specifying () the Unit being sold, (b) the name and address of

notify the purchaser, the title insurance company, and the Age ¢ amnount of
unpaid Assessments and charges outstanding against/he
information is requested. Promptly upon the conveya
shall notify the Association of the date of the conveyg
address. The Association shall notify each insurance

der such policy. At the time of the first

that the new Owner be made a named ins

conveyance of each Unit, every Mortgage, lie, orgther encumbrance affecting that Unit
and any other Unit or Units or real prope:
interest of that Unit in the Common Ele
Unit being conveyed and its undiyided
therefrom by partial release dulyregqrd
insurance from a licensed title ins
encumbrance.

3 .
e;ﬂ?the ommon Elements shall be released
oo 1 A

O ICLE 1.

%TS AND SPECIAL DECLARANT RIGHTS

GHTS, Declarant reserves the Development Right to
its within the Condominium, (b) create Limited Comtmon
se Units and (c) allocate parking spaces and storage areas to

6 long as Declarant owns a Unit: (&) to complete any improvements -
ey Maps and Plans, (b) to maintain sales offices, management offices,

d are for sale by Declarant, in Units owned by Declarant, and in the Common

e
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Elements of the Condominium, (c) to conduct sales events and other activities relating to
the marketing of Units in the Common Elements of the Condominium; (d) to use
easements through the Common Elements for the purpose of making improvements
within the Condominium, and (¢) to elect, appoint, or remove any officer of the
Association or any member of the Board during the period of Declarant Control as
provided by Article 14.

11.3. DECLARANT INSPECTIONS. Declarant shall have the right, but no

Condominium and to determine whether maintenance, repairs or replactm
such improvements are indicated, Declarant shall pay all costs of sych

of entry on, over, under, across and through the propg
to exercise the rights described in this Section,

114. DECLARANT RIGHT TO ATTEND ASSOCI2
MINUTES AND NOTICES. Until December 31, 2010, (a)
attend all meetings of the Board and the A
Declarant notices of such meetings at the sam
the Board or the Association, as the case ma

eclarant’shall have the right to
iation; (b) the Association shall send

¢ notices are given to the members of
opies of minutes of all meetings of
ve the right to inspect the books
and records of the Association a 3ection 13.7. Notices and minutes
shall be given to Declarant in ¢ldrant at the address specified in Section 13.5
or in such other manner as Declat.

11.5. TRANSFER, T
except by instrument gvjdencing the transfer executed by Declarant or Declarant’s

yand of all persons who succeed to any
eslarant Right, are set out in RCW 64.34.316.

ents allocated thereto to effect repairs, improvements, replacements,
sanitation work deemed by the Board 10 be necessary in the performance
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preclude advance notice, the Board shall cause the Unit occupant to be given Notice and
an Opportunity to be Heard as far in advance of entry as is reasonably practicable. Such
entry shall be made with as little inconvenience to Owners and occupants as practicable.
The Board may levy a special Assessment against Owner of the Unit for all or part of the
cost of work that Owner has failed to perform which may be collected and foreclose.

the Association in the same manner as Assessments atre collected and foreclosed unde
Article 17. The Board may require Owners and tenants to furnish duplicate ke e
Units to the Board or the Board’s designated agent.

ARTICLE 13.

OWNERS ASSOCIATION

13.1. FORM OF ASSOCIATION. The Owners of Ugits sh lt an owners
association to be known as The 400 Condominium Ag§oeiation. AssOpiation shall be
organized as a nonprofit corporation, no later than the fate the firgf Unit in the
Condominium is conveyed. The number of Board njembers and qyalifications and

duties of the Board and of the Association shall be gov
Condominium Act, the Declaration, and laws,

13.2. ByrAaws. The Board will adopt s to supplement the Declaration,
provide for the administration of the Associati property, and for other purposes
not incongsistent with the Condomnmuu@D ¢ Declaration.

13.3. QUALIFICATION? l@ ch Owner of a Unit (including the

d shall be entitled to one membership
be considered appurtenant to that

1 be the sole qualification for membership in
be transferred in any way except upon the

transfer of title to ' ang

that if a Unit hgsbeen ld On.gontract, the contract purchaser shall exercise the rights of
3 jation, this Declaration, and the Bylaws, except as

bg the voting representative unless otherwise specified. Any
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13.4.2. Adopt and amend budgets for revenues, expenditures, and
reserves, and impose and collect Common Expenscs and special Assessments from
Owners;

13.4.3. Hire and discharge or contract with Managing Agents and o
employees, agents, and independent contractors;

13.4.4. Institute, defend, or intervene in litigation or administra
proceedings in its own name on behalf of itself or two or more Unit Owne
affecting the Condominium, provided, however, that the approval of O
least 67% of the votes in the Association shall be required before the A
institute, commence or intervene in any litigation or administrative
arbitration, other than litigation or other proceedings against O
delinquent Assessments or for enforcement of the Dcclaranon or
the Association; but Owner approval shall not be require
or administrative proceedings;

13.4.6. Regulate the use, maintenance,
modification of Common Elements and L

epair; Teptacement, and
d Common Elements;

13.4.7. Cause additional impro
Common Elements;

ts to be made as a part of the

13.4.8. Acquire;hold, &nk
Association’s name, right, title, or
property, and arrange for and su

@ vey, and dispose of, in the
/jro gible and intangible personal
ion or improvement to the

2 No structural change shall be made to a Unit
withput the.apprqval of the Owner of that Unit; and

3. The beneﬁcial interest in any property acquired by

roportien-4s their respective interests in the Common Elements and shall
the r be held, sold, leased, mortgaged, or otherwise dealt with as the Board
shall defermine.

The 408 Condominium Declaration page 17
#288513 18418-002 66m909l.doc.
PRCIFIC NW TITLE 200704050180
0370878005 a5 % R’ ¥ o1 %0 Pase: 23 of 68
Karen ts

a
[
i

D A o

Page 193




13.4.9. Grant easements, leases, licenses, and concessions through or
over the Common Elements and petition for or consent to the vacation of streets and
alleys;

13.4.10. Impose and collect any payments, fees, or charges for the us
rental, or operation of the Common Elements and for services provided to Owners;

13.4.11, Acquire and pay for all goods and services reasonably ng
or convenient for the efficient and orderly functioning of the Condomini

13.4.13. Impose and collect reasonable cha
recording of amendments to this Declaration, resale certi

13.4.15. Assign@right 0
Assessments;

ay, t of the Common Expenses, utility services
incd by the Board;

4, ercise any other powers necessary and proper for the
and opetation of the Association.

TATION ANNUAL INSPECTIONS. At least annually, the Association
ondominium inspected by a qualified engineer, architect or other
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replacements of any such improvements are indicated. The inspection shall cover, at a
minimum, the building envelope, including the roof, balconies, terraces, windows and
doors, plumbing lines, storm and sanitary sewer lines and other building systems.
Promptly after completion of the inspection, the Inspector shall prepare a written report of
the inspection to the Board (the “Annual Inspection Report™). Until December 31, 2010,
the Board shall promptly send a copy of each Annual Inspection Report to Declarant

the following address:

Bremerton Partners, L.L.C.
4739 University Way N.E., Suite 1607
Seattle, WA 98105

annet, The Association and the Owners
aindt Declarant or Declatant’s atchitect or
contractor for any damage to the Condom as.adirect result of the Association’s
failure to cause any such repairs or mai eporformed.

13.6. FINANCIAL STAXEMEN
financial records in accordance wi
sufficient detail to enable the A
requirements set forth in RC
reasonably available
agents. Atleasta

ply with the resale certificate
11 financial and other records shall be made

n accordance with generally accepted accountmg
ancial statement shall be audited at least annually by a certified
a member of the Board or an Owner. The financial
statement shall
event within | . following the end of the fiscal year and a copy of such financial

¢ conduct an audit of the books of the Board and Association. Upon
quest of FHLMC, FNMA, HUD or VA, if it is a Mortgagee, the Association
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shall provide such Mortgagee within a reasonable time the financial statement of the
Association for the preceding fiscal year,

13.7. INSPECTION OF CONDOMINIUM DOCUMENTS, BOOKS, AND RECORDS,
The Association shall make available to Owners, Mortgagees, prospective purchase
their prospectlve Mortgagees, and the agents or attorneys of any of them, current copies

reasonable circumstances. The Association may require the requesting
reasonable charge to cover the cost of making the copies.

ARTICLE 14.

DECLARANT CONTRO

14.1. DECLARANT CONTROL UNTIL TRANSKTION DATE.\ Until the Transition
Date, Declarant shall have the right to appoint and regoye all members of the Board,
provided that (a) not later than 60 days after conveyance 0
created to Owners other than Declaraut, a one membe not less than 25% of the
members of the Board must be elected by &agh s other than Declarant and (b) not later
than 60 days after conveyance of 50% of the ) at may be created to Owners other
than Declarant, not less than one-third of
Owners other than Declarant.

the Board must be elected by

14,2, TRANSITION DA%. : . rol of the Association shall terminate
eshal be no later than the earlier of
its that may be created to Owners other
recording of this Declaration, (c) two years
b Jast exercise of a Development Right to create a

(a) 60 days after conveyance
than Declarant, (b) five years

Unit, or (d) the dafe ¢n arantrecords an amendment to this Declaration signed
by Declarant g Prgj gagee pursuant to which Declarant voluntarily
surrenders th% : nt and remove officers and members of the Board. If
Declarant vol s control pursuant to (d) above, Declarant may require that

Declarant Control, specified actions of the Association or
recorded instrument executed by Declarant, be approved by
become effective,

for the duration
the Board, as

Date, Declarant shall deliver to the Association or to the Managing
of the Owners and of the Association held or controlled by Declarant

|
é
E
|
§
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14.3.1. 'The original or a photoeopy of the recorded Declaration and each
amendment to the Declaration;

14.3.2. The certificate of incorporation and a copy of the Articles as filed
with the Secretary of State;

14.3.3. The Bylaws;

14.3.4. The minute books, including all minutes and other
records of the Association;

14.3.9. All tangible personal
Declarant to be the property of the Associati

14.3.10. Except for altefatio
Declarant, the copy of Declara: an.
remodeling of the Condominium,
engineer that the plans and spegi
knowledge and belief, the ac
construction or rcmo@ing 0

resent, to the best of such Person’s
% c1ﬁcat10ns utilized by Declarant in the

14. n
Association;

4.3.14. All original warranties that are still in effect for the Common
y other areas or facilities that the Association has a responsibility to
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all owners’ manuals or instructions furnished to Declarant with respect to installed
equipment or building systems;

14.3.15. A roster of Unit Owners and Eligible Mortgagees and their
addresses and telephone numnbers, if known, as shown on Declarant’s records and th¢\date
of closing of the first sale of each Unit sold by Declarant;

14.3.16. Any leases of the Common Elements or areas and other
which the Association is a party;

14.4. AuDIT OF RECORDS UPON TRANSFER :
Declarant Control, the records of the Association sha as of the date of
transfer by an independent certified public accountant ir ateerdaficé with generally

14.5. TERMINATION OF CONT
entered into before the Board elected p 15.1 takes office, (a) any
management contract, emplo t con f recreational or parking areas or
facilities or (b) any other contract qriease Hetween/the Association and Declarant or an
affiliate of Declarant, ag defined b -34.020(1), may be terminated without
penalty by the Association at i e Board elected pursuant to Section 15.1
takes office upon not Jess th tite to the other party or within such less notice

Whout penalty in the contract or lease. This Section does not apply

to any lease, the tg
size, unless the e

the purpose off the Association to terminate a lease under this !
Section.

ARTICLE 15,

THE BOARD

SELECTION OF THE BOARD AND OFFICERS. Prior to the Transijtion Date,
n or appeintment of members of the Board shall be governed by Section 14.1.
%iays after the Transition Date, Ownets shall elect a Board, a majority of whom
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must be Unit Owners, The number of Board members and their terms of services shall be
specified in the Bylaws. The Board shall elect officets in accordance with the procedutes
provided in the Bylaws, The members of the Board and officers shall take office upon
election. Removal of Board members, and their terms of service shall be as provided in

the Bylaws.

15,2, POWERS OF THE BOARD. Except as provided in this Declaratiop;-the
Bylaws or the Condominium Act, the Board shall at all times act on behalf of the
Association. The Board may exercise all powers of the Association, except s Qtherwise

provided in the Condominium Act, Declaration, or the Bylaws.

15.3. MANAGING AGENT. The Board may contract with a
professional Managing Agent to assist the Board in the managemg
Condominium, and may delegate such of its powers and duties td
it deems to be appropriate, except as limited herein. Ternrimation
management and assumption of self-management by
the provisions of Article 26. Any contract with a M4
longer than one year (but may be renewable by agree
one-year periods) and shall be terminable by the Boz
fee, either (a) for cause, on 30 days’ written notice or (b)wi ause, on not more than
90 days’ written notice.

The Board shall not act on behalf
er that requires the vote or

15.4. LIMITATIONS ON BOARD AUTHO
of the Association to amend this Declar i
approval of the Unit Owners or Eligibl¢ ¥lo: es-pursuant to Article 26, to terminate
the Condominium pursuant to Kﬁie e 2% 0¢ t6 elgct members of the Board or determine
the qualifications, powers, and duties, sy te ffice of members of the Board, The
Board may, in accordance with %l wyfill vacancies in its membership for the
unexpired portion of any ter,

15.5. RIGHTY
Declaration require

N PORTUNITY TO BE HEARD. Whenever this
io e Board be taken after “Notice and Opportunity to
pro shall be observed: The Board shall give written
notice of the propo$pd aetion to alt Owners, Eligible Mortgagees, tenants, or occupants of

representative, to giye/testimony orally, in writing, or both (as specified in the notice),

" “|  be less than five days from the date notice is delivered by the
subj e rules of procedure established by the Board to assure a prompt and
oxderly r tion of the issues., Such evidence shall be considered in making the

cision blft\s*:}l

ecl

1 not bind the Board, The affected person shall be notified of the
in the same manner in which notice of the meeting was given.
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ARTICLE 16.

BUDGET AND ASSESSMENTS

16.1. FISCAL YEAR. The Board may adopt such fiscal year for the Associ
as it deems to be convenient. Unless another year is adopted, the fiscal year will be th
calendar year,

16.2, PREPARATION OF BUDGET. Not less than 30 days before thé
fiscal year the Board shall prepare a budget for the Association for the ¢
preparing its budget the Board shall estimate the Common Expenses of{;a
be paid during the year, make suitable provision for accumulation
amounts reasonably anticipated to be required for operation, mai

into account any surplus or deficit carried over from t
income to the Association.

proposed budget for the Condominium after the Transi

a summary of the budget to all the Owners and shall set & a meeting of the

Owners to consider ratification of the bud &%Qéfss than 14 nor more than 60 days after
etl

mailing of the summary. Unless at that meeti Owners to which a majority of the
votes in the Association are allocated reje eg%e budget is ratified, whether or
psed budgét is rejected or the required

dtified by the Unit Owners shall be continued

notice is not given, the periodic §dget
until such time as the Unit Ownets rati

may prepare a supple@;ntal uiget for Yhe remainder of the year. A supplemental budget
that results in an an
pursuart to Secti

16.5. ESSMENTS. The amounts required by the Association for
Common Expe by the annual budget and any supplemental budgets shall
be divided into-insta 1o be paid each month over the period of time covered by the

budget or sdp get. The monthly Assessment for each Unit is the total of the
Common Expense 'a bility of that Unit times the total monttﬂy mstallment for Common
Expcnses : i

i the first Unit by the Declarant, provided that the Declarant may
encement of Assessments for Common Expenses and pay all actual

ses (but no allocations to reserves).
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16.6. CoMMON EXPENSES. Common Expenses shall include the cost of
operation, maintenance, repair and replacement of the Common Elements and the Limited
Common Elements, the general expenses of the Association, including management and
professional fees and costs, insurance, and any other costs that the Board determines
benefits the Units, Common Expenses shall be allocated to all Unit Ownets in
accordance with their Common Expense Liability.

16,7. CONTRIBUTION TO INITIAL WORKING CAPITAL. In connectlon
closing of the sale of the first Unit and of the sale of each additional Unit,
purchaser shall pay to the Association as a nonrefundable contribution t
working capital fund in an amount equal to two times the estimated mo:
against the Unit, which amount shall not be considered as an advance-pa;
Assessments, On the Transition Date, Declarant shall make such
Units remaining unsold on that date and shall be entitled to be re mz]bursed 50
paid as each such Unit is conveyed. Declarant shall no

up any budget deficits prior to the Transition Date.

16.8. SPECIAL ASSESSMENTS. For those Co nan Ex s which cannot

- BQagd/m/asy levy special

X subject to ratification by Owners

mmon Expense is caused by the
ciation may, after Notice and

e expense against the Owner of

Assessments for such expenses against th
pursuant to Section 16.3. To the extent that
misconduct of an Owner or tenant of any Unit, thi
Opportunity to Be Heard, levy a special it
that Unit, Q

16.9. CREATION OF RES A Q ENTS. The Board shall create reserve

accounts for anticipated expens repairor replacement of the Common Elements and

Limited Common Elements which will ecewy’in the future in order to accumulate

sufficient funds to pags/uch e n they occur. The operation of reserve accounts
res 11 be further govermed by the Bylaws.

requested.
NI
eachOwner shall pay or cause to be paid to the treasurer or designated

cale 0 ch
ag sociation all Assessments against the Unit for that month, Any
smen%x aid by the fifth day of the calendar month for which it is due shall be
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delinquent and subject to late charges, interest charges and collection procedures as
provided in Article 17.

16.12. RECONCILIATION OF ASSESSMENTS TO ACTUAL EXPENSES, The
Association shall establish and maintain its accounts and records in such a manner tha
will enable it to deposit the Assessments for Common Expenses, including allocation, t
reserves, and income to the Association to the account of the appropriate Units
its expenditures from the appropriate accounts, In order that Unit Owners ate ¢0
assessed for the actual cxpenses of the Association, the accounts of the Asg

credited to the benefit of or paid to (or charged to the account of or asse: ‘
Owners of the Units who paid the surplus (or owe the deficit).

16.13. PROCEEDS BELONG TO ASSOCIATION. All Asses
receipts received by the Association on behalf of the C
Association,

any subsequent year, and the monthly Assess amounts establlshed for the preceding
year shall continue until new Assessments gre

16,15, CERTIFICATE OF UNPAIDAS NTS. Upon the request of any Owner
or Mortgagee of a Unit, the Boc@mnll RuPn btificate stating the amount, if any, of
unpaid Assessments charged to th fificate shall be conclusive upon the

certificate in favor of all purc
certificate in good fa% The{Board may bstablish a reasonable fee to be charged to
reimburse it for th i ertificate.

16.16.
reallocated, A§s
accordance witl

LA F ASSESSMENTS. If Common Expense Liabilities are
and anyNhstallment thereof not yet due shall be recalculated in
callocated liabilities.

ARTICLE 17.
N AND COLLECTION OF ASSESSMENTS
SSESSMENTS ARE A LIEN; PRIORITY. The Association has alienona

it ¥or any u aid Assessment levied against a Unit from the time the Assessment is
under this Article shall be prior to all other liens and encumbrances on a Unit
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except (a) liens and encumbrances recorded before the recording of this Declaration; (b) a
Mortgage on the Unit recorded before the date on which the Assessment sought to be
enforced became delinquent, EXCEPT to the extent of Assessments for Common
Expenses, excluding any amounts for capital improvements, based on the periodic
budgets adopted by the Association pursuant to Article 16 which would have becomé Hue
during the six months immediately preceding the date of a sheriffs sale in an action fo
judicial foreclosure by either the Assaciation or a Mortgagee, the date of truste. i
a nonjudicial foreclosure of a Mortgage, or the date of recording of the declaration

Eligible Mortgagee or by a Mortgagee which has given the Association &
for a notice of delinquent Assessments shall be reduced by up to
the extent that such lien priority includes any delinquencies whic
such Mortgagee becomes an Eligible Mortgagee or has given suc!
Association gives such Mortgagee a writien notice of the de
real property taxes and other governmental assessmefts g againgt the Unit.
Recording of this Declaration constitutes record noticd )
Assessments; however, the Association may record a

17.2. LIEN MAY BE FORECLOSED;
under this Article may be enforced judicially
representative in the manner set forth in
set forth in Section 17.3. The Associat{ok
power to purchase the Unit at the/f

; or nonjudicially in the manner
prized representative shall have the

judgment in a judicial foreclo i enod of redempnon shall be Clght months.
Nothing in this Section shall

eption to (b) in Section 17.1, the holder of a
o obtains the right of possession of a Unit
u of foreclosure shall not be liable for any Assessments
due prior to such right of possession. Such unpaid
0 be Common Expenses collectible from all the Owners,
sther purchaser of the Unit, Foreclosure of a Mortgage does
ex,0f personal liability for Assessments accruing against the Unit
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(“Trustee”), to secure the obligations of each Unit Owner (“Grantor”) to the Association
(“Beneficiary”) for the payment of Assessments, Grantor shall retain the right to
possession of Grantor’s Unit so long as Grantor is not in default of an obligation to pay
Assessments. Trustee shall have a power of sale with respect to each Unit, which
becomes operative in the case of a default in a Grantor’s obligation to pay Assessmefats,
The Units are not used principally for agricultural or farming purposes. Ifthe Associati
forecloses its lien nonjudicially pursuant to this Section, it shall not be entitled 46
priority over Mortgages provided in exception (b) of Section 17.1.

17.4. RECEIVER DURING FORECLOSURE. From the time of co
an action by the Association to foreclose a lien for nonpayment of delin LQC
Assessments against a Unit that is not occupied by Owner thereof, ¢ odiati all
be entitled to the appointment of a receiver to collect from the lesgeetherep lti%:b}gor
the Unit as and when due. Ifthe rent is not paid, the receiver ma s ession~of

7 renta) Units is type of

the Unit, refurbish it for rental up to a reasonable standard

cost of the receivership and attorney fees thereof, then(to the cost of kefurbishing the Unit,

and collect rents under this Section, and a rggeiver shall not-be-appointed less than
e Association of the foregoing rights

17.5. ASSESSMENTS ARE PER ON. In addition to constituting a
lien on the Unit, all sums assess{i%by tb?;gs io hargeable to any Unit, including
all charges provided in this Artivlé, shal grsonal obligation of Ownet of the Unit
when the Assessment is made. Suim‘ rpersonal judgment for any delinquent
Assessments shall be maintain %B\s\greclosing or waiving the liens securing
them.

e IEN AND PERSONAL LIABILITY. A lien for unpaid
Assessments ang onalliability Tor payment of Assessments is extinguished unless
liemarspllect the debt are instituted within three years after
solight to be recovered becomes due.

\NR SEVERAL LIABILITY. In addition to constituting a lien on the
Unit and ex¢ vitled in Section 17.2 for a deed in lieu of foreclosure, each
joint and several obligation of Owner or Owners of the Unit to
essed as of the time the Assessment is due. In a voluntary
s tee of a Unit shall be jointly and severally liable with the grantor for

i e§s¢~§sm¢nts against the grantor up to the time of the grantor’s conveyance,

ide to the grantee’s right to recover from the grantor the amounts paid by
g therefor. Suit to recover a personal judgment for any delinquent Assessment
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shall be maintainable in any court of competent jurisdiction without foreclosing or
waving the lien securing such sums.

17.8. LATE CHARGES AND INTEREST ON DELINQUENT ASSESSMENTS. The
Association may from time to time establish reasonable late charges and a rate of intétest
to be charged on all subsequent delinquent Assessments or installments thereof, In th
absence of another established nonusurious rate, delinquent Assessments shall
interest from the date of delinquency at the maximum rate permitted under
RCW 19.52.020 on the date on which the Assessments became delinquen

in suit being commenced or prosecuted to judgment, In addmon
entitled to recover costs and reasonable attorneys’ fees jfity
enforcement of a judgment.

17.10. SEcurITY DEPOSIT. An Ownet wh ag

'%lshal

months’ estimated monthly Assessments,
penalties for nonpayment as are other Assess
separate fund, credited to such Owner, and

1 be collected and shall be subject to
The deposit shall beheldina

and the Board may pursue them,

although not expressed herein, ¢i y or in any order.

% ICLE 18.
{ DECLARATION, BYLAWS,
S AND REGULATIONS

18.1.
comply strictly

TION. Each Owner, the Board, and the Association shall
is Declaration, the Bylaws, and the Rules and Regulations adopted
y be lawfully amended from time to time, and the decisions of

ages, and for injunctive relief, or any or all of them, maintainable
of the Association or by an Owner.

AILURE OF BOARD TO INSIST ON STRICT PERFORMANCE NO WAIVER.
Boatd in any instance to insist upon the strict compliance with this
fan or the Bylaws or the Rules and Regulations, or to exercise any right contained
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in such documents, or to serve any notice or to institute any action, shall not be construed
as a waiver or a relinquishment for the future of any term, covenant, condition, ot
restriction, The receipt by the Board of payment of an Assessment from an Owner, with
knowledge of a breach by Owner, shall not be a waiver of the breach. No waiver by the
Board of any requirement shall be effective unless expressed in writing and signed f6t\the
Board. This Article also extends to Declarant.

18.3. BOARD ENFORCEMENT. The Board has the authority to enforce
Declaration, the Bylaws, and the Rules and Regulations by imposing the r
provided herein, After repeated violations of the Declaration, Bylaws, o
Regulations by an Owner and after an Owner's Right to Notice and Op
Heard, the Board shall have the authority to file an action for damages-a

ARTICLE 19
TORT AND CONTRAC

19.1. DECLARANT LIABILITY. Neither the Assoviati r any Owner except
Declarant is liable for Declarant’s torts in ection with art of the Condominium
which Declarant has the responsibility to n%n. Otherwise, an action alleging a wrong
done by the Association must be brought again: Association and not against any
jon. ¢ wrong by the Association

Association gives Declarant
ﬁ inst the action, Declarant who then
cidtion or to any Owner (a) for all tort
ssociation or that Owner and (b) for all
ed but for a breach of contract, other
jation, IfDeclarant does not defend the action and
jon under this Section, Declarant is also liable
s Teatonable attorneys’ fees, incurred by the
statute of limitations affecting the Association’s right

Owner or any officer or director of the Ags6ei
occurred during any period of Declaran;
reasonable notice of and an op, i
controlled the Association is liablefd

kyrance obtained by the Boérd neither the Association, the Board,
YD eclarant shall be liable for the fa11ure of any utility or other
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inconvenience or discomfort resulting from any action taken to comply with any law,
ordinance, or orders of a governmental authority. No diminution or abatement of
Assessments shall be claimed or allowed for any such utility or service failure, or for such
injury or damage, or for such inconvenience or discomfort.

19.3. NoO PERSONAL LIABILITY, So long as a Board member, Association
committee member, Association officer, Declarant, or Managing Agent has acted

or claimed on account of any act, omission, etror, or negligence of such}

that this Section shall not apply where the consequences of such ac or
negligence is covered by insurance obtained by the Board, Q
ARTICLE 20.

Each Board member, Association committee m
Declarant, and Managing Agent shall be i gociation against all
expenses and liabilities, including attorneys\fees, reasonably incurred by or imposed in
connection with any proceeding to which such may be a party, or in which such
ving held such position, or any

person may become involved, by reason of holding
settlement thereof, whether or not such pefso su¢h position at the time such
expenses or liabjlities are incur@, excepy t zg} t such expenses and liabilities are
covered by any type of insurance xeept cases wherein such person is

e

adjudged guilty of willful misfeasanc ormance of such person’s duties;
provided, that in the event of meptythe indemriification shall apply only when the
Board approves such gtﬂem ot and refmpursement as being for the best interests of the

Association.
\ ARTICLE 21.
INSURANCE

RADREQUIREMENTS, Commencing not later than the time of the
nit to a person other than Declarant, the Association shall
reasonably available, a policy or policies and bonds necessary to

sotiation officer,
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Association’s insurance coverage, All insurance shall be obtained from insurance carriers
that are generally acceptable for similar projects, authorized to do business in the state of
Washington, and meet the specific requirements of FNMA, HUD, VA, and FHLMC
regarding the qualifications of insurance carriers. Notwithstanding any other provisions
herein, the Association shall continuously maintain in effect property, liability, and
fidelity insurance that meet the insurance requirements for condominium projects
established by FNMA, HUD, FHLMC, and VA so long as any of them is a hold

been waived in writing by them. All such insurance policies shall provid
may not be cancelled or substantially reduced without at least 45 days’

first named insured therein.

21.2. PROPERTY INSURANCE; DEDUCTIBLE. The Prope
the minimum and subject to such reasonable deductibl

the interjor partitions, equipment, fixtures, betterments\and improvements in or serving
the Units installed by Declarant or by Unit Owners it anent part of the
Unit and the equipment, fixtures, improvements to the Units-i
personal property of the Association with eed Amount Endorsement” and, of
required by FNMA, FHLMC, HUD or VA, co tion code endorsements, such as a
“Demolition Cost Endorsement,” a “Contjnge ity from Operation of Building
Laws Endorsement,” an “Increased Cos Endorsement,” and such other
endorsements as FNMA or F
be written on an “all in” basis,

or insurance trustee ;@m ifishrance proceeds in trust for Owners and their
Mortgagees, as theirnt . Each Owner and the Owner’s Mortgagee, if
any, shall be benet g olicy in accordance with the interest in the Common
Elements appeq s Unit. Certificates of insurance shall be issued to

loss within O
policy. Each-Owner of\a Upit shall promptly advise the Association in writing of any

betterment of impreys
more.

OMMERCIAL GENERAL LIABILITY INSURANCE. The liability insurance
ipsure the Board, the Association, Owners, Declarant, and Managing
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denying the claim of an Owner because of the negligent acts of the Association or of
another Owner, and shall cover liability of the insureds for property damage, bodily

injury, and death of persons arising out of the operation, maintenance, and use of the
Common Elements, host liquor liability, employers’ liability insurance, automobile
liability insurance, and such other risks as are customarily covered with respect to

residential condominium projects of similar construction, location, and use, The limi
liability shall be in amounts genetally required by Mortgagees for projects of s
construction, location and use, but shall be at least $2,000,000 combined sing]

21.4, INSURANCE TRUSTEE, POWER OF ATTORNEY. The namt
the policies referred to in Section 21.2 and Section 21.3 shall be the Ass

trustee for each of the Owners in accordance with their respective
Common Elements, except as provided in Section 22.2. The ins
made payable to any trustee with which the Associatio i

disbursed first for the repair or restoration of the d
lienholders are not entitled to receive payment of any

trustee or successor trustee des:gnated by the
purpose of purchasmg and maintaining su

releases of liability, the execution of all -‘o f
necessary to accomplish such p ﬁk
P

21.5. ADDITIONALP 10NS. The insurance obtained pursuant to

inthe following provisions and limitations:

21.5.4. Coverage shall not be prejudiced by (a) any act, omission, or
e Owners of Units when such act or neglect is not within the scope of
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Owner’s authority on behalf of the Association, or (b) failure of the Association to
comply with any warranty or condition with regard to any pottion of the premises over
which the Association has no control.

21.5.5. Such policies shall include a waiver of subrogation by the in
as to any and all claims against the Association, the Owner of any Unit, and/or their
respective agents, members of Owner’s household, employees, or lessees, and

21.5.6. A standard mortgagee clause that shall:

21.5.6. 1 Provide that any reference to a mortgs

21,5.6.2. Provide that su
Mortgagee shall not be invalidated by any ac
or any persons undet any of them;

21.5.6.3. Waive any provis
clause by reason of the failure of ortgagee to notl
hazardous use or vacancy, any requi

21.5.6.4. ut affecting any protection
afforded by such mortg; 158, 2 seéds payable under such policy shall
be payable to the Associatiof supayice trustee,

handling funds of,

maintain fidelityNnsurag
responsible fo‘! and
msurance sha[l ange

Mncluding reserve funds, in custody of the Association at
each policy, but, in no event shall the aggregate amount of

tlon does not prevent an Owner from obtaining insutance for the Owner’s own
Owner is encouraged to do so. Regardless of whether an Owner has obtained

ne
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such insurance, the Owner shall be responsible for any damage or loss to the Owner’s
Unit up to the amount of the deductible of the Association’s propetty insurance,

21.8. UsE OF INSURANCE PROCEEDS. Any portion of the Condominium for
which insurance is required under this Article which is damaged or destroyed shall b¢
repaired or replaced promptly by the Association pursuant to Article 22 unless (a) the
Condominium is terminated, (b) repan' or replacement would be illegal under apry-sta

Owner of a Unit or Limited Common Element which will not be rebullt :
it is the Owner of a Unit or has the right to create Units pursuant to Article
rebuild. The cost of repair or replacement in excess of the deductible, ins
and available reserves is a Common Expense for costs related to Comatn
Unit Owner shall be responsible for the amount of the deductible #
loss within the Owner’s Unit, If all of the damaged or destroyed §

Condominium are not repaired or replaced, (i) the ins ce
damagcd Common Elements shall be used to restore

, ocated Interests are
automatically reallocated upon the vote(ay if, thad been condemned under
Atticle 23, and the Association promptlyshall prgpare, execute, and record an

amendment to this Declaration refle theréallocations. Notwithstanding the
provisions of this Section, Art] go the distribution of insurance proceeds if the
Condominium is terminated. -

TICLE 22.

AIR OF DAMAGE TO PROPERTY

22.1.1, The nature and extent of the damage, together with an inventory
vements and property directly affected thereby;
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22.1.2. A reasonably reliable estimate of the cost to repair the damage,
which estimate shall, if reasonably practicable, be based upon two or more firm bids
obtained from licensed contractors;

22.1.3. The expected insurance proceeds, if any, to be available fro
insurance coveting the loss based on the amount paid or initially offered by the insurer;

22.1.4. The amount of the deductible to be paid by a Unit Owne
respect to damage or loss within Owner’s Unit;

22.1.5. The amount of available reserves or other Asso
although the Board is not required to use any reserves or other Associati

22.1.6. The amount, if any, by which the estima
the portion of the deductible to be paid by a Unit Owner

would have to be made against each Unit if the exc
Expense and assessed against all the Units in propotiti
Liabilities,

60 days after the date of darmage, file a proofq
company if the loss is covered by insurance, abide by all terms and conditions of its

written notice describing the dafinge anizifig the initial Board determinations
made under Section 22.1, If the d 4 faterial portion of the Condominium,
the Board shall also send the noti &a&\ag fgagee, and if the damage affects a Unit,
the Board shall send the notic e ee of that Unit. If the Board fails to do so
within the 60-day periad, any Qwner ox Mortgagee may make the determinations required

under Section 22,1 @ tice required under this Section.

22.3.

4 amage shall mean all kinds of damage, whether of slight degree
or total destructior

%‘ .) Substantial Damage shall mean that, in the judgment of the
bgtimated Assessment determined wnder Subsection 22.1.4 for any one Unit
ex of thr€ full fair market value of the Unit before the damage occurred, as
ine e then current assessment for the purpose of real estate taxation.

Boar e
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22.3.3. Repair shall mean restoring the improvements to substantially the
condition they were in before they were damaged, with each Unit, Common Element and
Limited Common Element having substantially the same boundaries as before,
Modifications to conform to applicable governmental rules and regulations or available
means of construction may be made,

22.3.4. Emergency Work shall mean work that the Board dee
reasonably necessary to avoid further damage or substantial diminution in value
improvements and to protect the Owners from liability from the condition of th

22.4.1. The Board shall promptly repair the dam dx the avai
insurance proceeds therefor as provided in Section 21.8. If the cgst of repajr 2dg’the
ce eeds and
all impode ASsegSments

22.4. EXECUTION OF REPAIRS,

amount of the deductible to be paid by a Unit Owner, ¢ d};rereterzd i
available reserves or other Association funds, the Bo

22,42, The Board shall have the authori 0Oy architects and
engineers, advertise for bids, let contracts %:ractors and others, and take such other
c

action as is reasonably necessary to make th irs. Contracts for the repair work shall
be awarded when the Board, by means of insurahce proceeds and sufficient Assessments,
has provided for paying the cost, The Bo4 sy authoxize the insurance carrier to make

the repairs if the Board is satisfied that be done satisfactorily, and if such
authorization does not contrave@any i

22.43. TheBoa -intd a written agreement with a reputable
that will act as an insurance trustee to
s 1 excess of $50,000, or collect the insurance

adjust and settle any ¢laim fof ¢asualt
i is Article,

proceeds and carry royIsions

22.5. STANTIAL. If the damage as determined under
Subsection 22(3Q j stantial, the provisions of this Section shall apply.
itherthe Board or the requisite number of bwners, within
15 days afte ired under Section 22.2 has been given, may but shall not be
required tg ¢ al Owners’ meeting in accordance with Section 13.4 and the

5:2. Except for emergency work, no repaits shall be commenced until
the 1 period and until after the conclusion of the special meeting if such a
) meetiny is called within the 15 days.
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22.5.3. A decision to not repair or rebuild may be made in accordance
with Section 21.8,

22.6. SUBSTANTIAL DAMAGE. If the damage determined under
Subsection 22,3.2 is substantial, the provisions of this Section shall apply.

the date of damage, call a special Owners’ meeting to consider repaiting the d

the Board fails to do so within the 60-day period, then notwithstanding the provisions o
Section 13.4 and the Bylaws, any Owner or first Mortgagee of a Unit m

22.6.1. The Board shall promptly, and in all events within 60 (2;; afte
aag

conduct the meeting.

22.6.2. Except for emergency work, no repairs s until

the conclusion of the special Owners’ meeting.

22.6.3. At the special meeting, the fi consent reqiirements will

apply:

22.6,3.1, Owners shall b
the damage in accordance with the original plan
the total voting power of the Condomi
including every Owner of a Unit wh
Unit to which a Limited Common Elem:
have given their written consent naf to™e

22' 6I 3! 2.
required to elect to rebui
original plan,

Failure to conduct the special meeting provided for
6 I w1thm 90 days after the date of damage shall be deemed

.5.3 or 22.6.3 not to repair the damage, the Board may nevertheless
of the insurance proceeds and common funds as the Board deems
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grading the real property), and the remaining funds, if any, and the property shall
thereafter be held and distributed as provided in Section 21.8.

ARTICLE 23,

CONDEMNATION

0

23,1, CONSEQUENCES OF CONDEMNATION; NOTICES. If any Uni ortl
thereof or the Common Elements or Limited Common Elements or any pﬁ;\%
made the subject matter of any condemnation or eminent domain proce '@
otherwise sought to be acquired by a condemning authotity, notice of thgpgzﬁ edi
proposed acquisition shall promptly be given to each Owner and to-§ 0
Mortgage and the provisions of this Article shall apply.

23.2. POWER OF ATTORNEY. Each Owner Soei as attorney-
in-fact for the purpose of representing Owners in co e€dings and
negotiations, settlements, and agreements with the condemning authqrity for acquisition
of Common Elements ot any patt thereof from the ¢ rity. The Board may
appoint a trustee to act on behalf of the Owners in ¢ g foregoing functions in
lieu of the Association. Should the Association not act, bas ﬂﬁwir right to act
pursuant to this Section, the affected Owne individually or jointly act on their own
behalf.

acquited by condemnation, or if
e Unit Owner with a remnant of a
Unit that may not practically or
Declaration, the award must compe for the Owner’s Unit and its appurtenant
not any Common Elements are acquired.

it shall be paid to Owner or lienholder of the

provides, that Uni
Units in proportig

ATION OF PART OF A UNIT. Except as provided in Section 23.3,
iired by condemnation, the award must compensate the Unit Owner
dlue of the Unit and its appurtenant interest in the Common

er or not any Common Elements are acquired. The proceeds from the
warded to the Unit Owner shall be paid to Owner or lienholders of the
their 1iiterests may appear. Upon acquisition, unless the decree otherwise

K% that the Unit’s Allocated Interests are reduced in propottion to the reduction
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in the size of the Unit and (b) the portion of the Allocated Interests divested from the
partially acquired Unit are automatically reallocated to that Unit and the remaining Units
in proportion to the respective Allocated Intetests of those Units before the taking, with
the partially acquired Unit participating in the reallocation on the basis of its reduced
Allocated Interests.

23.5. CONDEMNATION OF COMMON ELEMENT OR LIMITED COMMQ
ELEMENT. If part of the Common Elements is acquired by condemnation, the porti
the award attributable to the Common Elements taken shall be paid to Owg
their respective interests in the Common Elements, or to lienholders, as tHe
may appear. Any portion of the award attributable to the acqulsltton of a
Common Element must be equally divided among the Owners of i

as their interests may appear. If the Board determines that a part
the Common Elements diminished with respect to oth
to that Owner’s Unit, as the case may be.

23,6, RECONSTRUCTION AND REPAIR, Any re fon and repair
necessitated by condemnation shall be go by the procedures specified in Article 22.

edsement in and through each other Unit
and the Common Elements ited on Elements for all support elements and
utility, wiring, heat, and servicq elemexits) and for reasonable access thereto, as required

H E\n . To the extent not provided by the definition of “Unit”
eC minium Act, each Unit and all Common Elements and
Limited Comm hereby declared to have an easement over all adjoining

Units and Co

ent; provided, however, that in no event shall a valid easement for

rod nt be created in favor of a Unit if the encroachment was caused by the willful

The #00 Condominium Declaration page 40
#288513 18418-002 66m909!.doc

PACIFIC NW TITLE - 2007@4090180

{o F
82%372%7"05” - page 46 of 60

i IllllllrllllllllllT (T

Page 216




act with full knowledge of Owner. The encroachments described in this Section shall not
be construed to be encumbrances affecting the marketability of title to any Unit.

24.3. EASEMENTS RESERVED BY DECLARANT. Declarant reserves an easement
over, across, and through the Common Elements and Limited Common Elements oftthe
Condominium for the purposes of completing any unfinished Units or other

improvements, exhibiting and preparing Units for sale, making repairs require W
to any contract of sale, and discharging Declarant’s obligations ot exercising
Development Rights or Special Declarant Rights. This Section 24,3 may ered or

amended without the written consent of the Declaraat.

24.4. UTILITY EASEMENTS GRANTED BY DECLARANT, De¢

25.1. SUBDIVISION OF UNITS.
or legal proceedings, except as @vide

25.1.1. AnOwner opase stbdividing a Unit by submitting the
proposa] in writing to the Bo er Owners and Mortgagees of Units to be
subdivided or combmed Sugh, proposelo bdivide must also be given to every first
. The proposal must include complete plans

. ey Mép.and Plans which amendments shall be executed by
Owner of the { ¢ be St dxv upon approval pursuant to Subsection 25.1,2, and

which amendmbe amdentifying number to each Unit created, and reallocate the
Allocated Interests apd labxh ies formerly allocated to the subdivided Unit to the new
Units in any,rea er prescribed by Owner of the subdivided Unit, Owner of
the Unit tq dyided shall bear all costs of the subdivision.

approved in writing by all Owners and Mortgagees of the Unit to be
Board and 51% of Eligible Mortgagees
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25.2. MINOR ALTERATIONS; HARD SURFACE FLOORING. No Unit may be
altered in any way except in accordance with this Article, An Owner may make any
improvements or alterations to the Owner’s Unit that do not affect the structural integrity
or acoustical properties of the building or the plumbing, mechanical or electrical systems

is dlrectly above another Unit from carpeting to hard surface flooring without
written approval of the Board. In connection with change from carpet to hard s

25.3. ADJOINING UNITS. After acquiring an adjommg
of any ad_]Olnlllg Unit, an Owner may, w1th approval 0 '

under this Section shall be submitted to the Bo d shall include the plans and
specifications for the proposed removal o

alteration of one or more Units }
approve an Owner’s request under

1 by the Board. The Board shall
Qi within 30 days of receipt of plans and
does not comply with Section 25.3 or
@ropcrties of the building or the plumbing,
other Unit or the Common Elements or
lessens the suppo ondominium, The Board may require, at
Owner’s expen ficat] by an architect or engineer prior to giving its approval.
The failure of act a request within such period shall be deemed
eB ay establish reasonable hours and conditions for

ithin

mechanical or elecm@ syste servin

Article, ng it may proceed according to the proposed plans and
specificati d that the Board may in its discretion require that the Board
admdnj or that provisions for the protection of other Units or Common
E t reasonable deadlines for completion of the work be inserted in the
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25.6. RELOCATION OF BOUNDARIES—ADJOINING UNITS. The boundaries
between adjoining Units may only be relocated by an amendment to the Declaration,
pursuant to Article 26, upon application to the Board by Owners of those Units, If
Owners of the adjoining Units have specified a reallocation between their Units of their
Allocated Interests, the application must state the proposed reallocations. Unless th
Board determines within 30 days that the reallocations are unreasonable, the Associat
shall prepare an amendment that identifies the Units involved, states the reallog4ti i
executed by the Unit Owners, contains words of conveyance between them,
recorded in the name of the grantor and the grantee, The Association sha
record survey maps or plans complying with the requirements of RCW 64.
necessary to show the altered boundaries between adjoining Units and thwi
and identifying numbers. Owner or Qwners benefited by a reallocation

it
boundaries shall bear all costs associated therewith in proportion fq }
to each such Unit as determined by the Board or as Owners of suK yree.

ARTICLE 26

AMENDMENT OF DECLARATION, § YM D PLANS,
ARTICLES, OR BYL

26.1, PROCEDURES, Except in cas
Declarant under the Declaration or the Condomini
Map and Plans, the Articles, and the Byl
of Owners, as specified in thlS Article,
Declaration or the Survey Map@d Pl s, or the Bylaws to the Board, A

endments that may be executed by
Act, the Declaration, the Survey

deration. If an amendment is proposed
' he Assoclatlon, then, 1rrespect1ve of

7 Notice of 2 meeting at which an amendment is to
be considered $ of the proposed amendment, Amendments may be
adopted at a mectifgroltheyssot ation or by wntten consent of the requ1s1te number of

he real property records of Kitsap County, The amendment shall
bei afie of the Condominium and shall contain a cross-reference by
ts shall be prepared, executed, recorded, and certified on behalf of the
ion by any officer of the Association designated for that purpose or, in the
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absence of designation, by the president of the Association. No action to challenge the
validity of an amendment adopted by the Association pursuant to this Article may be
brought more than one year after the amendment is recorded. An amendment to the
Articles shall be effective upon filing the amendment with the Secretary of State. An
amendment to the Bylaws shall be effective upon adoption.

26.2. PERCENTAGES OF CONSENT REQUIRED. Except as provided i

26.2.1. The consent of Owners holding at least 6
Association and the consent of Eligible Mortgagees of Units to
votes of Units subject to Mortgages held by Eligible M

establish, provide for, govern, or regulate any of the
(b) Assessments, Assessment liens, or subordination
maintenance, repair, or replacement of the Common Ele :

maintenance and repair of any portion of tl(\G%?dominium; (e) rights to use Common
Elements and Limited Common Elements; %}\r gcation of interests in Common
Elements or Limited Common Elements opri Muse; (g) redefinition of any Unit

0041 ents or Limited Common

(>4

Condominium or the addition, annéxati itHdrawal of property to or from the
Condominium; (j) hazard or fidetityinsurange requirements; (k) imposition of any
restrictions on leasing of Units; itiodt of any restriction on the right of an Owner
to sell or transfer a U@}; (m)% t of self-management of the Condominium

n

after professional a, thas-beefy fequired by HUD, FNMA, VA, FELMC, or

other similar ag gﬁ jonrof by an Eligible Mortgagee; (n) restoration or repair

(after damage brpa nde jon) in a manner other than specified in the

Declaration or e and Plans; or (0) any provisions that are for the express
st

benefit of holde ages.

2. amendment that creates or increases Development Rights or
Special Dgclarant Rights, increases the number of Units, or the uses to which any Unit is
restricted shall requjre/the vote or agreement of the Owner of each Unit particularly

T Declarant owns a Unit or has the rights to exercise any
Rights or Special Declarant Rights) and Owners having at least 90% of the

Asgociation other than Declarant, and Project Mortgagee.
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26.2.3. Inaddition to the foregoing tequirements, the consent of
Declarant and the Project Mortgagee shall be required for any amendment to
Section 11.4, Section 13.5, Section 13.7, Section 14,1, Section 14.2, Section 15.2,
Section 19.2, Section 19.3 or Article 20 relating to Declarant.

26.2.4. All other amendments shall be adopted if consented to by 67

26.2.5. An Eligible Mortgagee who receives a written req es’_’cﬁeo}r’lsent

to an amendment who does not deliver or post to the requesting party a ndg
within 30 days shall be deemed to have consented to such request.
APPLAY; ( VA,
Declaration, Articles,
ate.
‘may restrict, eliminate, or otherwise modify any right gta Project Mortgagee
without the consent of Project Mortgagee.

Owners.

26.2.6. If the Condominium has received a proje
the approval of the VA will be required for any amendment to th
Bylaws, or Survey Map and Plans adopted prior to the Trans

ARTICLE

27.1. AcCTION REQUIRED,

Condominium may be terminated only eement of Owners of Units to which at least
80% of the votes in the Assogiation ja&l ted and with the consent of Eligible
5

Mortgagees of Units @Nhic at least 51% of the votes of Units subject to Mortgages
and in accordance with the Condominium Act.
e/zih €6qives a written request to consent to termination who does

questiny party a negative response within 30 days shall be

An Eligible Mo

uch request, provided the request was delivered by certified
requested,

amended, shall govetty the termination of the Condominium, including, but not limited to,
the dispositio real property in the Condominium and the distribution of proceeds
frofry the sale of that real property.
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ARTICLE 28.
NOTICES

28.1. ForM AND DELIVERY OF NOTICE. Unless provided otherwise in this
Declaration, all notices given under the provisions of this Declaration or the Bylaws
rules or regulations of the Association shall be in writing and may be delivered either
personally or by mail. If delivery is made by mail, the notice shall be deemed t§ Trave
been delivered upon being deposited in the United States mail, first class, postage
prepaid, addressed to the person entitled to such notice at the most recent 2
to the Board. Notice to Owner of any Unit shall be sufficient if mailed te
other mailing address has been given to the Board. Mailing addresses ma
notice in writing to the Board. Notices to the Board shall be given toDeelark
Transition Date, and thereafter shall be given to the president or

S0 aryof
Association.

that the Eligible Mortgagee withdraws the req the Mortgage held, insured, or
guaranteed by the Eligible Mortgagee is s
Mortgagee timely written notice of (a)
Survey Map and Plans effectin,

exclusive casement rights, if am%$
Common Elements or the hablllty

ndment of this Declaration or
undaries of any Unit and (2) the

y Unit, (3) the interest in the
Ek&penses of any Unit, (4) the number of
it, or (5) the purposes to which a Unit or the
proposed termination of condominium status,
on Elements, or termination of professional
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ARTICLE 29,
SEVERABILITY
The provisions of this Declaration shall be independent and severable, and tife

unenforceability of any one provision shall not affect the enforceability of any other
provision, if the remaining provision or provisions comply with the Condominjam-Agt.

ARTICLE 30.
EFFECTIVE DATE

This Declaration shall take effect upon recording,

ARTICLE 31,
REFERENCE TO SURVEY AND PLANS

The Survey Map and Plans were filed with the R Kitsap County,
Washington, simu(léaneously with the reco of this Declaration under Recording

No. 0 0 ,in Volum of Condominiums, pages

through 54 .

The ¥09 Condominium Declaration page 47
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IN WITNESS WHEREOF, Declarant herein, hereby executcs this jnstrument under
its seal by and through its duly authorized officers, this « ﬂz\ day of b_g;”u( , 2007.

DECLARANT:

BREMERTON PARTNERS, L.L.C,,
a Washington limited liability comp

” iz‘:‘“?/——%%ﬁ%r Q
>\

STATE OF {RAcAHNETON
ss.
COUNTY OF ¥4 T5AP
On this day personally appeared before me€ iz ¢ _,tome known to be
the LePrenairve of BREMERT RTNERS, L.L.C., the Washington
0

limited liability company that executed the for instrument, and acknowledged such
instrument to be the free and voluntary ac g(%% uch limited liability company, for
th
G1VEN UNDER MY HAND AND.OF IC

the uses and purposes therein mentlone Q ted that he was duly authorized
DSEAL this 4™ dayof
AP AL /7

to execute such instrument,
. m\"‘\"\'\ ~ M# C{—ml\’\cw

r/\\,\:\\'_\’\.\'\x\‘:\'xx;\'\

Prmted Name SKIRABENLYY [, BT iVAN]
NOTARY PUBLIC in and for the State of /A UNGTEN ,
residing at_SXWNERDAUS,  wdfx
My Commission Expires ___ \D-1“1~Sen &
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SCHEDULE A

DESCRIPTION OF REAL PROPERTY IN CONDOMINIUM
PARCEL 1

Parcel A:

LOTS 1,2 AND 3, BLOCK 4, TOWN OF BREMERTON, ACCO,
TO PLAT RECORDED IN VOLUME 2 OF PLATS, PAGE 30,
KITSAP COUNTY, WASHINGTON;

TOGETHER WITH VACATED ALLEY ADJOINING;
ALSO

THAT PORTION OF UPLAND AND TIDEL,
THE EAST SIDE OF ALLEY IN FRONT OF SAID LOT.
BLOCK 4, SAID TIDELANDS BEING A PORTION OF
TIDE LANDS, AS PER PLAT THEREOF,

3,
MERTON

Parcel B:

LOTS 4 AND THE SOUTH HALF T 5, BLOCK 4, TOWN OF
BREMERTON, ACCORDING TO PLA CORDED IN VOLUME 2
OF PLATS, PAGE 30, IN KITS ASHINGTON;
TOGETHER WITH VACATELY AL JOINING;

ALSO &

THAT PORTION OF GO

OT 3, SECTION 13,

AST, WM, IN KITSAP

G EASTERLY OF THE EASTERLY
BETWEEN THE SOUTHERLY
THE NORTHERLY LINE OF THE
EXTENDED BLOCK 4, TOWN OF

ST CLASS TIDELANDS ADJOINING.

ALF OF LOT 5, ALL OF LOT 6, BLOCK 4, TOWN OF
, ACCORDING TO PLAT RECORDED IN VOLUME 2

The 409 Condominium Declaration Schedule A
#2885137 18418-002 66m909!.doc
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ALSO THAT PORTION OF GOVERNMENT LOT 3, SECTION 13,
TOWNSHIP 24 NORTH, RANGE 1 EAST, W.M., IN KITSAP
COUNTY, WASHINGTON, LYING EASTERLY OF THE EASTERLY
LINE OF VACATED ALLEY AND BETWEEN THE SOUTHERLY
LINE OF THE NORTH HALF OF LOT 5, EXTENDED, AND THE
NORTHERLY LINE OF LOT 6, EXTENDED, BLOCK 4, TOWN OF
BREMERTON;

TOGETHER WITH FIRST CLASS TIDELANDS ADJOINING,

PARCEL 3

LOT 7 AND THE SOUTH ONE-HALF OF LOT 8, BLOCK 4
OF BREMERTON, ACCORDING TO PLAT RECORDEY
VOLUME 2 OF PLATS, PAGE 30, IN KITSAP COUNT

TOWNSHIP 24 NORTH, RANGE 1 EAST,
COUNTY, WASHINGTON;

AND TOGETHER WITH FIRST

SS TIDELANDS ADJOINING,

LYING EASTERLY OF THE EAS OF THE VACATED ALLEY
IN BLOCK 4, TOWN OF BREMERTO CORDING TO PLAT
RECORDED IN VOLUME 2 OF 30, IN KITSAP
COUNTY, WASHINGTON, A ¥ OF THE INNER
HARBOR LINE AND EBTWE TH LINE OF LOT 9 AND

THE SOUTH LINE OF L BL { SAID ADDITION,
EXTENDED EASTE R HARBOR LINE.

PARCEL 4
THE NOR AND ALL OF LOT 9, BLOCK 4,
TOWN CCORDING TO PLAT RECORDED IN
VOLU GE 30, IN KITSAP COUNTY,
WAS O ETHER WITH PORTION OF THE VACATED
ALLEY YING BETWEEN THE NORTH AND SOUTH
L 0 EXTENDED, WHICH UPON VACATION
A PERATION OF LAW.
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SCHEDULE B
UNIT DATA, ALLOCATED INTERESTS, PARKING AND STORAGE

A

Unit Unit Area Allocated Parking Storaye

Unit Data! Level (Sq. Ft.)? Interests’ Space /\ué\

101 3BR, 2BA, OFP 1 1,401 1.97% 219220 20 ]

102 1BR, 1BA, OFP 1 792 1.12% 108 /7~ TN\ 06 b

103 2BR, 2BA, IFP 1 1,298 1.83% 147148, \ 4%

104 2BR, 7BA, IFP 1 1,729 2.44% 13 NL_ 9

105 2BR, 2BA, OFP 1 1,159 1.64% V145086 Ok ~.16

106 1BR, IBA, OFP ) 870 123% (I 1062 \ »

107 2BR, 2BA, OFP 1 1,159 164%, \|\237/119} ) }

108 2BR, 2BA, [FP 1 L9 |/ aah Dy’ 38

109 2BR, 2BA, IFP ] 1,208 |/ / 1.83% '\ 1497150 15

110 IBR, IBA, OFP 1 792 L\ L1z | 107 23

1 1BR, IBA, OFP 1 792 |\ \L12% / 105 27

12 2BR, 2BA, OFP 1 1,322 g Y 110158 19

13 1BR, 2BA, OFP 1,2 M40 1.60% 213 22

114 1BR, 2BA, OFP 12 0 1.60% 214 21

115 IBR, 2BA, OFP 12 LI4ON N 1.60% 215 28

116 IBR, 2BA, OFP 1,2 L N N1L60% 235 29

117 IBR, 2BA, OFP 12 L/ uden O Y e0% 236 30

2004 IBR, IBA, OFP & \D [l I 9% 221 n/a
200 IBR, 1BA, OFP 2 O s/l asw 22 o/a

201 {BR, [BA, OFP PN 1.12% 234 2

202 IBR,IBAOFP | /2~ | N m 1.12% 134 35

203 28R, 2BAAFP | { L2 N\ 1208 1.83% 151/152 7

204 28R, 2P~ \ . [/ / 1729 2.44% 128/129 2

205 2BR, iB)(,V RN N IV 1,159 1.64% 153/154 9

There is-ne mosrage-within the Condominium,
s :y;:\ﬁe as set forth in the Survey Map and Plans, Actual square footages may vary from

quare fo s used in advertising materials which are based on good-faith architectural estimates,

{ See Sectian 6.4 for method of calculation. Applies to voting, Common Expense Liability and interest in
oh Elements Sore percentages may be rounded so that the total is 100%.
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Unit Unit Area Allocated Parking Storage
Unit Data! Level (Sq. Ft.! Intercsts® Space Unit
206 1BR, 1BA, OFP 2 870 1.23% 135 33
207 2BR, ZBA, OFP 2 1,159 1.64% 2297230 10
208 2BR, 2BA, IFP 2 1,729 2.44% 212211 s3 \
209 2BR, 2BA, IFP 2 1,298 1.83% 132/133 8\ \
210 IBR, 1BA, OFP 2 792 1.12% 228 3\
211 IBR, 1BA, OFP 2 792 1.12% 233 37
212A {BR, IBA, OFP 2 659 93% 29 /7~ ™\ \Wa >
212 IBR, 1BA, OFP 2 534 75% 58 \ \nk
300A 1BR, 1BA, OFP 3 659 93% 100NN
300 1BR, 1BA, OFP 3 534 5% " —13N\ K N
301 IBR, {BA, OFP 3 792 L12% (1 157\ 3
302 IBR, |BA, OFP 3 792 % A\ 102 )/ 44
303 2BR, 2BA, IFP 3 28 | /S Ew NI 5
304 2BR, BA, IFP 3 1,729 |/ /[ 244%  {\1550156 41
305 2BR, 2BA, OFP 3 19 L\ reaw V1427143 1
306 {BR, IBA, OFP 3 870 [\ N23% [{/ 136 32
307 2BR, 2BA, OFP 3 1,159 Nt 2071208 12
308 2BR, 2BA, IFP 3 N 2.44% 115/116 40
309 2BR, 2BA, IFP 3 1,298 1.83% 124/216H 6
310 IBR, 1BA, OFP 3 792 1.12% 201 47
311 {BR, 1BA, OFP 3 /g, INOL12% 144 48
3124 IBR, 1BA, OFP 3 [ [ A . 93% 2231224 25
312 IBR, IBA, OFP Gy [\O [ )\ 5w 218 a
313 1BR, 1BA, OFP 3 { \ova’/ 87% 137 n/a
314 IBR, 1BA, OFP 3— R\ 817 87% 238 e
315 1BR, 1BAOFP | /A~ | N\ b3 87% 139 nla
316 BR,IBAAFP | (L3 N\ ei3 | 8% 138 wa
317 IBR, IBAOER~] \ . /613 87% 101 54
400 | 2BR,4BA,0Fp 3 1,322 1.87% 2272170 18
401 ERBA, 0fR | N\ 792 112% 104 49
402 IBRVBX,OFR h 3 792 112% 200 50
403 28R, 2BAIFP N 4 1,298 1.83% 111112 3
404 2BR_2BANPR | 4 1,729 2.44% 1201127 #
405V 2BR.2BA, PP 4 1,159 1.64% 231/232 13
406 [|[ 1BR, 1D%, OFP 4 870 1.23% 203 31
407___\ “BR, 2BA, OFP 4 1,159 1.64% 209210 14
405 —5BA, IFP 4 1,729 2.44% 117/118 42
(49 S\ >2BR, 2BA, IFP 4 1,298 1.83% 130/131 4
04\\0 "NER, IBA, OFP 4 792 1.12% 140 51
IBR, 1BA, OFP 4 792 L12% 141 52

\\>
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Unit Unit Area Allocated Parking Storage
Unit Data' Level (Sq. FL) Interests® Space Unit
412 2BR, 2BA, OFP 4 1,322 1.87% 205/206 17
413 IBR, 1BA, OFP 4 613 87% 239 /R
414 1BR, IBA, OFP 4 613 | .81% 240 e \
415 iBR, IBA, OFP 4 613 7% 204 o/a\ \
416 1BR, 1BA, OFP 4 613 87% 241 N\
117 IBR, [BA, OFP 4 613 87% 242 53

TotaL: 70,817 100.00% 7R

AN

AN
X
NS
o\@

he ¥0p Condominium Declaration
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SCHEDULE C
LIMITED COMMON ELEMENTS

1. Patio or deck adjacent to the Unit as shown on the Survey Map and P

2. Parking space(s) allocated on SCHEDULE B and shown on the ey

and Plans

3. Storage unit allocated on SCHEDULE B and shown on the nd
Plans.

4, Any fixtures or equipment serving only one Unit.

5. East plaza at R1 level for the benefit

The Y0P Condominium Declaration Schedule C
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With Oral Argument
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. T RUUNT Yo &
THAY 18 5§ q‘
TR W or ;.‘He ing Date/Time: May 26, 2017/9:00 a.m.

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KITSAP

TERRY HOY, an individual, 19 2 00867 4
Plaintiff, NO:
vs. DECLARATION OF TERRY HOY IN
SUPPORT OF MOTION FOR
THE 400 CONDOMINIUM | por) \MINARY INJUNCTION

ASSOCIATION, a Washington
nonprofit corporation,

Defendant.

[, Terry Hoy, declare as follows:

1. | am the Plaintiff in this action, know the contents of this Declaration to be
true based on my personal knowledge, and make this Declaration for the purpose of
obtaining a Preliminary Injunction against defendant The 400 Condominium Association
(the “Assaociation”).

2. | am the owner of the property commonly known as 400 Washington Ave.,
Unit 107, Bremerton, WA 98337 (the "Hoy Unit") located within The 400 condominium
complex.

3. On or around July 20, 2014, in accordance with the Condominium

Declaration for The 400, A Condominium (“Declaration”), | submitted a request to the

DECLARATION OF TERRY HOY IN SUPPQORT OF MOTION BRAFNFDT LVAEWS((JBIROUP
FOR PRELIMINARY INJUNCTION -1 1200 FIFTH AVE. SUITE 1950

) i ; imi SEATTLE, WASHINGTON 98101
W:\@work\hoy\declaration of terry hoy.motion for preliminary Tel: (206) 441-5739 Fax: (206) 209-9115

injunction,17may16.docx
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Association's Board of Directors seeking approval for the installation of a heat pump
(“HVAC Unit") in the Hoy Unit that would require access and alteration to the Common
Element wall adjacent to the Hoy Unit, with an outside HVAC unit installed on the
Limited Common Element patio designated for the exclusive use of the Hoy Unit. Atrue
and correct copy of the July 14, 2014 HVAC installation request (without the noted
enclosures) is attached to this declaration as Exhibit 1.

4, On June 17, 2015, at an Association Board of Directors Meeting, | was
provided with authorization by the Association’s Board of Directors to install the HVAC
Unit, with the understanding that the Board would draft a Memorandum of
Understanding (“MOU") that would be signed at a later date. A true and correct copy of
the June 17, 2015 Board meeting minutes is attached to this declaration as Exhibit 2.

5. The HVAC Unit was installed by my contractors shortly thereafter.

6. Over many months, the MOU was revised and discussed with me.
Contrary to the agreement that | had made with the Association’s Board of Directors,
the Association presented me with a covenant to execute. No reasonable explanation
was provided to me for the Association's decision to chan'ge the form of the agreement
from a MOU to a covenant. True and correct copies of board meeting minutes dated
July 15, 2015, September 16, 2015, September 21, 2016, and October 19, 2016 that
detail the discussions related to the MOU and covenant are attached to this declaration
as Exhibits 3, 4, 5, and 6, respectively. In addition, three (3) draft versions of the MOU
and a letter from the Association to me, dated December 14, 2016, with the attached

covenant, are attached to this declaration as Exhibits 7 and 8, respectively.

DECLARATION OF TERRY HOY IN SUPPORT OF MOTION BRANDT LAW GROUP

FOR PRELIMINARY INJUNCTION - 2 1200 FIFTH AVE. SUITE 1950

, ; SEATTLE, WASHINGTON 98101
m%.vg:( }'}‘,’%L"ﬁ%‘i{iﬂf” of tey hoymotion for pralminary Tel: (206) 441-5739 Fax; (206) 289-9115
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7. The Association's Board of Directors is now threatening the immediate
removal of my approved HVAC Unit unless | sign the covenant to be recorded against
the Hoy Unit regarding the installation of the HVAC Unit.

8. There is no writing that.required me to sign a covenant in order to install
my HVAC Unit, and no discussion regarding the execution of a covenant was ever had
prior to the Association"'s approval.of my HVAC Unit installation request.

9. If the Association is allowed to remove the HVAC Unit, 1 will be without the
heat pump/air conditioner that | paid for and without the comfort. that it provides me in
my condominium unit.

{ swear under penalty of perjury under the laws of the State of Washington that
the foregoing is true and correct. |

Dated: May 15, 2017 in Bremerton, Washington.

R s &

Terry Hoy

DECLARATION OF TERRY HOY IN SUPPORT OF MOTION BRANDT LAW GROUP

.|| FOR PRELIMINARY INJUNCTION -3 1200 FIFTH AVE. SUITE 1850

SEATTLE, WASHINGTON 98101

, . B 017-
C:\Users\Terry\Documents\SelfiHouse Condo « Brem\Legal - My\Cavenanti2017 Tel: (206) 441-5739 Fax: (206) 209-9115

05-15  Court\declaration of terry hoyimotion  for  preliminary
ininnetinn 17mavif dony :
. Page 20
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145 Bloomington Ave, Apt 212.
Bremerton, WA 983124004
July 14, 2014

HOA Board/Property Manager
400 Washington Ave, Unit 100
Bremerton, WA 98337

Dear HOA Board//Property Manager,

! will be the new owner of Condominium 107. | would like to make a few
maodifications to Condominium 107.

it has no Air Conditioning. With temperatures in the high 80's and 90's, | request the
HOA permission and authorization for me to install a Daikin Ductless Heat Pump (or
equivalent) in Condominium 107. Most of the work will be inside

the Condominium. The scope of the project is:

1. It will use the 240 volt living room heater power (heater will be
removed). The wire will run in a conduit along the Ceiling molding of the

interior wall.

2. The exterior heat pump unit (Daikin 3MXS24) will be mounted on the
outside Patio next to the living room window that opens. This is farthest from
any bedroom of my neighbors. Maximum decibel is 52 which is the noise level
of an average home (see attachment Daikin Quiet Rating). In quiet mode it is
about 49 decibel (normal library naise level). Neighboring Condominiums
should not be able to hear its operation with their windows closed (narmal on
hot days for units with air conditioning). With their windows open, the sound
they will hear (right next to the open window) is that of a quite fan (maybe 40
decibels). HVAC technology has gone a long ways in super quiet operation.

. A larger unit was installed on the floor at my place of work. With the windows
open | had to listen right next to the window nearest the outdoor unit before |

could hear it working.

-~

3. Tubs from the heat pump will run along the bottom of the patic and a hole
will be cut to allow it to enter the interior of the Condominium (see diagram and

installation attachments).

. 4. Interior units (Daikin FTXS9LVJ) will be installed in the bedrooms and living
room along the exterior facing wall. The maximum decibel is 35 which is
cornsidered very quiet (whisper level talking).

Page 1 of 2

EXHIBIT 1.
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5. All modifications should not adversely affect the noise deadening properties
of exterior walls, interior walls, or ceillings. The improvement should enhance
the valte of the condominium which in turns enhance the value of the
surrounding condominiums and enhance the value of the 400 Condominiums

as a whole.

6. As 1 understand it this will be the first add-on HAVAC for the 400
Condominiums. This will be this would be a great pilot to show case how to
" do this kind of project for other Condominiums in the 400 Condominiums. The

installation is expected to take one day.

! would also like to remove some of the handicap alterations made by Mr. Anderson.
All modifications should not adversely affect the noise deadening properties of
exterior walls, interior walis, or ceilings. This will involve:

1. Moving electric switches higher to standard ievel of reach.

2. Install interior doors.

3. Remove handicap hand hold in bath rooms.
a. Guest Bathroom — Replace tub surround
b. Master Bathroom:
1) Repiace Shower Basin
2) Replace Shower surround N
3) install Sliding Shower Doors

4. Restore 2" Bedroom Closet
5. Remove ceiling chair track. Repair ceiling.

6. Repaint the condominium.

Sincerely,

6 Enclosures
1 — Quiet Rating - ‘
2 - Unit 107 HVAC Placement Diagram
3 — 3MXS24JVJU Installation Manual
4 — 3MXS24JVJU - NON-DUCTED - SDS
5 -- Proposal
6 — Dankin Submital

Page 2 of 2
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DECLARATION OF SERVICE

The undersigned certifies under penalty of perjury, under the laws of the State of
Washington, that on this date | caused to be served in the manner indicated a copy of the
Brief of Appellant upon the following person(s):

Katie J. Comstock, WSBA #40637 [ 1 Via e-mail

Seth E. Chastain, WSBA #43066 [ ] Via U.S. mail

Levy Von Beck Comstock P.S. [ 1 Via legal messenger
1200 Fifth Ave., Suite 1850 [X] Via e-service portal
Seattle, WA 98101

Tel. 206.626.5444

sechastain@levy-law.com

Attorney for Defendant

The 400 Condominium Association

] Via e-mail

] Via U.S. mail

] Via legal messenger
X] Via e-service portal

John D. Burleigh, WSBA #38767 [
Burleigh Law, PLLC [
3202 Harborview Dr. [
Gig Harbor, WA 98335 [
Tel. 253.292.3844

iohn@burleighlegal.com

Attorney for Defendants
The 400 Condominium Association

SIGNED in Seattle, Washington on _ Mg 2| 2018

J
nualh

Legal Assistant to Michagt/D. Brandt

CERTIFICATE OF SERVICE -1 BRANDT LAW GROUP

Wi\@work\hoy\appeal\proof of service.docx 1200 FIFTH AVE. SUITE 1950
SEATTLE, WASHINGTON 98101
Tel: (206) 441-5739 Fax: (206) 299-9115
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