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I. ARGUMENT 

Issues of material fact remain to be tried by the trier of fact, 

and the Association is not entitled to a judgment as a matter of law 

on either party's version of the facts. 

A. Issues of Material Fact Remain to be Tried. 

Issues of material fact remain to be determined by the trier of 

fact. Although the Association attempted to make its arguments as 

though there are no issues of material fact, each of the arguments is 

dependent on one or more such issues. The Association asserts the 

following several times: 

(1) Mr. Hoy began installation of his HVAC before approval;1 

(2) Mr. Hoy agreed to sign any document and that the 

installation approval was contingent upon conditions yet to be 

determined;2 

(3) Mr. Hoy was not a pre-existing owner of an approved 

HVAC when the Board created the covenant requirement for owners 

intending to install an HVAC.3 

1 Brief of Respondent, pages 6 and 7. 
2 Brief of Respondent, pages 2, 6, 7, 9, 13, 24, 32, and 33. 
3 Brief of Respondent, pages 3, 23, 26, and 32. 
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Each of these arguments was contradicted by both Mr. Hoy and the 

Board's own meeting minutes.4 The Association's arguments and 

defenses hinge on these issues of material fact, which have yet to 

be tried by a trier of fact. 

1. The Board-Approved Installation of Mr. Hoy's HVAC 

Before it was Installed. 

The Association claims Mr. Hoy began installation of his 

HVAC System before he received approval for such installation. 5 Mr. 

Hoy and the Association meeting minutes contradict this claim. The 

June 17, 2015 meeting minutes evidence the approval of the 

installation of the HVAC System and state that the installation is 

scheduled for June 26, 2015.6 This is an issue of material fact on 

which the Association depends. 

2. The Board-Approved Installation Only Required that 

Mr. Hoy Sign a Memorandum of Understanding. 

The Association claims that Mr. Hoy agreed to "sign any 

document" and agreed to any "conditions yet to be determined."7 

This claim creates issues of material fact, as Mr. Hoy and the 

4 Appendix A, CP 305-306; and Appendix B, CP 317-318. 
5 Brief of Respondent, pages 6, and 7. 
6 Appendix A, CP 305-306; and Appendix B, CP 317-318. 
7 Brief of Respondent, pages 2, 6, 7, 9, 13, 24, 32, and 33. 
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Association meeting minutes indicate that the approval only required 

that Mr. Hoy sign a MOU ("Memorandum Of Understanding"). 8 A 

month after approving Mr. Hoy's installation, the Board adopted the 

HVAC Rule, including a requirement to sign an MOU, which still 

needed to be finalized. 9 At the time that the rule was created, the 

required document was an MOU, which needed finalization, not a 

covenant or some other document yet to be determined. 

The Association claims that Mr. Hoy would not sign the 

covenant because it did not meet his requirements of an MOU.10 

However, the Association's own brief states that the Board 

eventually wrote both an MOU and a Covenant for review by an 

attorney. 11 The Association recognized that there is a significant 

difference between the two documents and sought legal advice 

regarding which of these documents should be used. The 

Association then asked Mr. Hoy to sign not what the Association 

recognized as an MOU, but rather to sign a Covenant. 12 The 

covenant was not just a different document to be signed by Mr. Hoy, 

8 Appendix B, CP 317-318. 
9 Appendix C, CP 319-320. 
10 Brief of Respondent page 8. 
11 Brief of Respondent, pages 7-8; and Appendix D, CP 273. 
12 Appendix E, CP 330-337. 
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but, additionally, to be recorded against his property, binding and 

burdening it and taking some portion of Mr. Hoy's bundle of property 

rights. 13 This was not a condition of the original installation approval, 

and to argue that it was creates an issue of material fact. 

3. Mr. Hoy was One of Several Existing Owners of 

Approved HV ACs when the Association Demanded 

that He Sign a Covenant. 

The Association acknowledges that the Board decided to 

"require that any owner intending to install an HVAC unit would need 

to execute a covenant."14 If the Association agrees with the facts as 

presented by Mr. Hoy, then all of the owners with existing air 

conditioners are in the same position regarding the covenant as Mr. 

Hoy. Mr. Hoy's HVAC was installed much more recently, but the 

timing that is determinative is when the covenant was created and 

imposed. The question is whether Mr. Hoy's HVAC was approved 

and installed before the covenant was required, not how long before 

the covenant was required. 

The Board approved the installation of Mr. Hoy's HVAC on 

June 17, 2015, with his agreement to sign an MOU, and Mr. Hoy's 

13 Appendix E, CP 330-337. 
14 Brief of Respondent, page 32, emphasis added. 
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HVAC was installed on or about June 26, 2015.15 The first mention 

of a Covenant in the Association meeting minutes was more than a 

year later, in September 2016. 16 The Board first presented the 

Covenant to Mr. Hoy for signature on or about December 14, 2016, 

almost eighteen (18) months after the installation of the Hoy HVAC 

System was approved and completed. 17 The Association 

acknowledges that there are other Unit Owners with air conditioning 

units that pre-date the covenant requirement, and that those Unit 

Owners were not required to sign a covenant. 18 Any argument from 

the Association that Mr. Hoy was not one of several owners of 

approved air conditioners and the only one required to sign a 

covenant, creates an issue of material fact as to when the covenant 

requirement was first established. 

The Association claims that requiring Mr. Hoy to sign a 

covenant is in the interest of the Association and other owners. 

However, the other air conditioners in the condominium are much 

older and located on the roof, posing a greater risk to the building 

15 Appendix A, CP 305-306. 
16 Appendix G, CP 324-326. 
17 Appendix E; CP 333-337. 
18 Brief of Respondent, pages 25-26. 
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and the Association. Yet the Unit Owners of the older air 

conditioners were not required to sign a covenant. 19 It is not in the 

interest of the Association to sing le out one owner to sign a covenant. 

And it is not in the interest of the owners to start the practice of 

requiring owners to encumber their properties with covenants 

recorded against them. 

8. RCW 64.34 and the Declaration Create and Regulate the 

Property Rights of Owners and the Powers of the 

Association and Board. 

1. The Declaration is Like a Deed and Creates a Type of 

Real Property. 

The Association acknowledges that the "condominium 

declaration is not a contract, but rather it is a document that 

unilaterally creates a type of real property."20 The Association 

correctly cites RCW 64.34.304, stating that the Association does not 

have the power to convey Common Elements ("CE") or Limited 

Common Elements ("LCE") without approval "by the requisite 

number of unit owners," and acknowledges that an easement's 

creation requires conveyance by deed.21 

19 Brief of Respondent, pages 25-26. 
20 Brief of Respondent, page 17. 
21 Brief of Respondent, page 34. 
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2. The Declaration Gave Mr. Hoy A Permanent Right to 

Use the Common Elements and Limited Common 

Elements. 

The Association incorrectly asserts that because it cannot convey 

ownership or an easement without the approval of the owners, Mr. 

Hoy's right to use the CE and LCE must be a license, which is 

revocable by the Board.22 Mr. Hoy does not claim a grant, easement, 

or license from the Board. The Declaration itself deeded Mr. Hoy the 

permanent right to use the CE and LCE and limited the Board's 

powers to approve or disapprove alterations and regulate the use of 

the CE and LCE. 

Article 7, Section 2 states in pertinent part: 

7.2 Use. Each Owner shall have the right to use the 

Common Elements ... The right to use the Common 

Elements, including the Limited Common Elements, 

shall be governed by the provisions of the Condominium 

Act, this Declaration, the Bylaws, and the rules and 

regulations of the Association.23 

Article 8, Section 2 states, in pertinent part: 

8.2. Use. Each Owner shall have the exclusive right to 

use the Limited Common Elements allocated or 

assigned solely to the Owner's Unit. ... The Board may 

22 Brief of Respondent, page 33, 36, 39. 
23 Appendix F, CP 182 
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adopt rules and regulations governing the use of the 

Limited Common Elements.24 

Article 10, Section 8 states, in pertinent part: 

10.8. Use or Alternation of Common and Limited 

Common Elements. Use of the Common Elements 

and Limited Common Elements shall be subject to the 

provisions of this Declaration and the rules and 

regulations of the Board. Nothing shall be altered or 

constructed in or removed from any Common Element 

or Limited Common Element without the prior written 

consent of the Board.25 

Mr. Hoy obtained Board approval for the alterations to install his 

HVAC, as written in the meeting minutes, and has used his HVAC in 

compliance with the Board's rules and regulations. 

The Association incorrectly asserts that Mr. Hoy is trying to 

exclude other owners from their rights to use the CE and LCE.26 

However, the Declaration specifically provided Mr. Hoy exclusive 

right to use the LCE deck attached to his unit, which also excludes 

other owners from the CE wall between his personal unit and his 

exclusively used LCE. The CE wall can only be reached from Mr. 

Hoy's unit or the LCE deck, which Mr. Hoy has the exclusive right to 

24 Appendix F, CP 183. 
25 Appendix F, CP 188. 
26 Brief of Respondent, page 38. 
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use. Mr. Hoy has exclusive use of these elements under the same 

Declaration which limits the Board's power to merely regulation of 

the use. It is the Association, not Mr. Hoy, that is attempting to grab 

more than it is due.27 

3. The Declaration Provides Specific Powers to the 

Association and the Board. 

The Association incorrectly claims that RCW 64.34 and the 

Declaration give it power to "take any action" that is not specifically 

prohibited.28 However, RCW 64.34.304 provides specific powers by 

which the Declaration provides specific powers to the Association. 

Article 13, section 4 of the Declaration states, in pertinent part: 

13.4 Powers of the Association. In addition to 

those actions authorized elsewhere in the 

Declaration, the Association shall have the power to: 

13.4.1. Adopt and amend the Bylaws and the rules 

and regulations for the condominium; 

* * * 

13.4.6. Regulate the use maintenance, repair, 

replacement, and modification of Common 

Elements and Limited Common Elements; 

* 

27 Appendix F, CP 182-183, CP 188. 
28 Brief of Respondent, pages 20-21. 

* * 
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13.4.17. Exercise any other powers conferred, by 

this Declaration or the Bylaws; 

13.4.18. Exercise all other powers that may be 

exercised in this state by the same type of 

corporation as the Association; and 

13.4.19. Exercise any other powers necessary and 

proper for the governance and operation of the 

Association. 29 

As stated in 13.4.17 - 13.4.19, the Association has all powers 

conveyed to it in the Declaration and Bylaws, all powers that may be 

exercised by other condominium owners' associations, and other 

powers "necessary and proper for the governance and operation of 

the Association."30 The Association has vast, but not unlimited, 

powers. The Association has not cited anything in the Declaration, 

Bylaws, or powers of other condominium owners' associations which 

empowers it to alter the property rights of the unit owners without 

their permission, or place conditions on the right to use CE and LCE 

rather than just regulating that use. It cannot be "necessary and 

proper for the governance and operation of the Association," to 

assert powers reserved for the owners by both RCW 64.34 and the 

Declaration. 

29 Appendix F, CP 194. 
30 Appendix F, CP 194. 
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The Association has specific powers affecting the property 

rights of individual unit owners set out by RCW 64.34.364 and the 

Declaration. The statute and the Declaration both provide (a) that as 

of the assessment due date, the Association has a lien for any past 

due assessments which may be foreclosed judicially or nonjudicially; 

(b) that the Board may convey or encumber CE with approval of a 

super majority of the owners; and (c) that the Board may approve the 

reallocation of LCE by an amendment to the Declaration with 

approval of a super-majority of unit owners, including the owner of 

the unit affected. 

(a) The Association has a lien on any unit for unpaid 
assessments. 

RCW 64.34.364 states in pertinent part: 

RCW 64.34.364. Lien for assessments. 

The association has a lien on a unit for any unpaid 

assessments levied against a unit from the time the 

assessment is due.31 

And Article 17, Section 1 of the Declaration states, in pertinent part: 

17.1. Assessments are a lien; Priority. The 

Association has a lien on a Unit for any unpaid 

31 Appendix I, RCW 64.34.364. 
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Assessment levied against a Unit from the time the 

Assessment is due ... 32 

RCW 64.34 and the Declaration give the Association a lien on units 

with past due assessments, but do not give the Association or the 

Board the power to create liens. 

(b) The Board may convey or encumber CE only with 

approval of a super majority of the owners. 

RCW 64.34.304 states, in pertinent part: 

RCW 64.34.304. Unit owners' association -

Powers. 

(1)(h) Acquire, hold, encumber, and convey in its 

own name any right, title, or interest to real or 

personal property, but common elements may be 

conveyed or subjected to a security interest only 

pursuant to RCW 64.34.348 ... 33 

RCW 64.34.348 states in pertinent part: 

RCW 64.34.348. Common elements -

Conveyance - Encumbrance Portions of the 

common elements which are not necessary for the 

habitability of a unit may be conveyed or subjected 

to a security interest by the association if the owners 

of units to which at least eighty percent of the votes 

in the association are allocated ... agree to that 

action; but all the owners of units to which any 

limited common element is allocated must agree in 

order to convey that limited common element or 

32 Appendix F, CP 202. 
33 Appendix H, RCW 64.34.304 
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subject it to a security interest. The declaration may 

specify a smaller percentage, but no less than sixty­

seven percent ... 

Any purported conveyance, encumbrance, or other 

voluntary transfer of common elements, unless 

made pursuant to this section, is void. 

A conveyance or encumbrance of common 

elements pursuant to this section shall not deprive 

any unit of its right of access and support.34 

Article 7 of the Declaration also provides that the Association 

may alter property rights as to the CE and LCE only with approval of 

a super-majority. Article 7 states, in pertinent part: 

7.3 Conveyance or Encumbrance of Common 

Elements. Portions of the Common Elements not 

necessary for habitability of a Unit may be conveyed 

or subjected to a security interest by the Association 

if approved by the Owners having at least 80% of 

the votes in the Association ... 35 

(c) The Board may only approve the reallocation of LCE by an 

amendment to the Declaration with approval of a super-majority 

of unit owners, including the owner of the unit affected. 

Article 8 of the Declaration provides that LCE may be 

reallocated between units only at the unit owners' request and with 

the Board's approval. Incorporating a CE into an LCE or an LCE into 

34 Appendix J, RCW 64.34.348, Emphasis added. 
35 Appendix F, CP 182. 
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a unit requires approval of that unit owner and a super-majority of the 

unit owners. 

8.3 Reallocation. A limited Common Element may 

be reallocated between Units only with the approval 

of the Board and by an amendment to the 

Declaration executed by the Owners and Eligible 

Mortgagees of the Units to which the Limited 

Common Element was and will be allocated. The 

Board shall approve the requests ... within 30 days 

. . . A Common Element may be reallocated as a 

Limited Common Element, or a Limited Common 

Element may be incorporated into an existing Unit 

with the approval of 67% of the Owners, including 

the Owner of the Unit. .. 36 

No part of RCW 64.34 or the Declaration gives the Association the 

power to alter owners' property rights without permission of the 

owners. 

4. The Board Has the Power to Regulate the Use of CE 

and LCE, Not to Create Conditions Determining 

Whether or Not a Unit Owner May Use the CE And 

LCE; the Board Has No Power to Alter Property Rights 

Without the Owners' Approval. 

The Association wrongly asserts that Mr. Hoy argues his 

HVAC use of the CE and LCE "is not a use subject to the 

Association's regulatory powers."37 Mr. Hoy acknowledges that the 

36 Appendix F, CP 183. 
37 Brief of Respondent, page 22. 
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Board may regulate use of an HVAC through the CE wall. But 

requiring the execution of a covenant to be recorded against his 

- property is not regulating HVAC use. It is not an "exercise of its lawful 

powers. 38 It is not "necessary and proper for the governance and 

operation of the Association."39 It is an attempt to go around the 

super-majority requirements of RCW 64.34.348, RCW 64.34.304, 

and the Declaration and wrest property rights from individual owners 

one at a time. 

The Association acknowledges that the Declaration is like a 

deed, creating property rights and that the Declaration, RCW 

64.34.348, and RCW 64.34.304 do not permit it to change the 

property rights regarding CE and LCE without approval of a super­

majority of the owners. 40 The Board cannot now claim that it has no 

power to alter the property rights of the Association without approval 

of the owners, but that it can alter the property rights of individual unit 

owners of its own accord. 

The Board has no power to alter any of the property rights 

created by the Declaration. Under RCW 64.34, the Declaration 

38 Brief of Respondent, page 22. 
39 Appendix F, CP 194. 
40 Brief of Respondent, page 34. 
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creates property rights, specifies how those rights may be altered, 

and provides the rules for amending the Declaration itself. It does 

not allow the Board to change an owner's property rights or to require 

an owner to change their own property rights. The Declaration does 

not even allow a majority of owners to alter property rights or make 

amendments. It requires a super majority of 67% of owners to alter 

property rights and make amendments to the Declaration. 

Regarding amendments, the Declaration states, in pertinent part: 

Article 26. Amendment of Declaration, Survey 

Map and Plans, Articles, or Bylaws 

26.1. Procedures. Except in cases of amendments 

that may be executed by Declarant under the 

Declaration or the Condominium Act, the 

Declaration, the Survey Map and Plans, the Articles, 

and the Bylaws may be amended only by vote or 

agreement of Owners, as specified in this Article 

* * * 

26.2.1. The consent of Owners holding at least 67% 

of the votes in the Association ... shall be required to 

materially amend any provisions of the Declaration, 

the Survey Map and Plans, the Articles, or the 

Bylaws, or to add any material provisions 

thereto ... 41 

41 Appendix F, CP 220. 
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RCW 64.34 and the Declaration create the property rights and 

the powers of the Association. The Association has the power to 

approve or disapprove modifications to the CE and LCE; and to 

regulate the use of those portions of the condominium property. 

RCW 64.34 and the Declaration do not allow the Association to alter 

owners' property rights without permission of the owners. 

C. The Board Breached its Duty of Ordinary and Reasonable 

Care and is Not Protected by the Business Judgment Rule. 

The Association argues that it is protected by the Business 

Judgment rule and that Mr. Hoy must show a separate breach of law 

or governing documents to show the Board breached the duty of 

ordinary and reasonable care. This is incorrect. 

The Association notes that "corporate judgment is immunized 

from liability in a corporate transaction where (1) the decision to 

undertake the transaction is within the power of the corporation and 

the authority of management, and (2) there is a reasonable basis to 

indicate that the transaction was made in good faith."42 The Board 

lacks both required elements. The Board has the power to approve 

or disapprove modifications of CE and LCE and to regulate use, not 

42 Brief of Respondent pg. 15, citing Scott v. Trans-Sys., Inc. 
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to decide who can and cannot use the CE or LCE, or to revoke the 

right to use, or to change property rights without approval of a super­

majority of unit owners.43 These are all determined by the 

Declaration, as shown above. There is also no reasonable basis 

indicating it was a good faith decision to require an owner of an 

approved HVAC unit to further bind his property; or to require it of 

only one owner of an existing HVAC. If the Association asserts that 

its original approval was contingent upon the covenant, or anything 

more than Mr. Hoy signing a Memorandum of Understanding 

("MOU"), Mr. Hoy and the Association meeting minutes conflict with 

the assertion, creating an issue of material fact. 

The Association claims that under the Business Judgment Rule, 

Board decisions need not be reasonable.44 However, whether the 

Court considers other states' law or not, "ordinary and reasonable 

care" is required of all Association boards of directors under 

Washington law. Mr. Hoy need not show a breach of another law or 

Association requirement to show a breach of the duty of ordinary and 

reasonable care, although they exist. This duty exists in Washington 

43 Appendix F, CP 182-183, CP 188. 
44 Brief of Respondent, pages 30-31. 

18 



law independent of other regulations. RCW 64.34.308 states in 

pertinent part: 

(1) Except as provided in the declaration, the 

bylaws, subsection (2) of this section, or other 

provisions of this chapter, the board of directors 

shall act in all instances on behalf of the 

association. In the performance of their duties, 

the officers and members of the board of 

directors are required to exercise: .. . (b) if 

elected by the unit owners, ordinary and 

reasonable care.45 

The Association incorrectly asserts that its decision to impose 

a covenant was reasonable as a matter of law. To make that 

argument, however, they must dispute an issue of material fact. The 

Association argues: 

Hoy also knew that his use of the HVAC Unit would 

be subject to conditions the Association had yet to 

determine. There was nothing unreasonable about 

the Association's decision. Hoy cannot turn his 

permissive use of the Association's Common and 

Limited Common Elements into an irrevocable right 

just because he opposes the Association's 

conditions of use. 46 

45 Appendix K, RCW 64.34.308 
46 Brief of Respondent, pages 32-33. 
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This argument necessarily asserts that the installation approval was 

contingent on "conditions the Association had yet to determine," 

rather than only an MOU which was almost complete and did not 

require recording against Mr. Hoy's property. 

This issue of material fact alone is enough to overturn the 

summary judgment. However, the Association's argument is also 

incorrect as to the law, as the Board does not allow permissive use, 

but rather approves modifications to CE and LCE allowing 

installation and then regulates use. This was not regulation, but an 

attempt to retroactively create new requirements for the approved 

and completed installation, which alters Mr. Hoy's property rights 

without owner approval. 

D. Promissory Estoppal Prevents Respondent from 

Retroactively Altering Installation Requirements. 

The Association incorrectly asserts that Mr. Hoy's Promissory 

Estoppel Claim requires that he be given irrevocable rights and 

eliminates the Board's right to regulate use of the CE and LCE. 

Owners must obtain Board approval to modify the CE and LCE to 

install a HVAC. The Board approved Mr. Hoy's installation in June 

2015, as stated above. Regarding continued use of the HVAC, an 

20 



owner's right to use CE and LCE is provided by the Declaration and 

is not revocable by the Board, but the Board has authority to regulate 

that use.47 Mr. Hoy does not dispute that the Board has the power 

to regulate the use of the CE and LCE. The Board may regulate the 

use of HVAC units on CE and LCE. It may require noise suppression 

and moisture control, limit use to a quiet mode during certain hours 

of operation, specify the size of the opening allowed in the CE, 

require maintenance, and other elements of use. And it has done 

so. Mr. Hoy recognizes that he must comply with the use regulations 

or they will be enforced according to the Declaration. 

However, the Association is not arguing that Mr. Hoy's actual use 

of the HVAC on the LCE and through the CE is in violation of any of 

the regulations. The Board has not cited any specific rule which was 

in place and which Mr. Hoy violated. Rather, the Association's Board 

threatened to revoke the approved and completed installation of the 

HVAC itself unless Mr. Hoy signed a covenant to be recorded against 

his Property.48 This demand does not regulate the actual use of the 

CE or LCE. It is an attempt to retroactively change the installation 

47 Appendix F, CP 182-183. 
48 Appendix D, CP 277-278; and Appendix E, CP 333-337. 
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requirements and wrest property rights from Mr. Hoy against the 

super-majority requirements of RCW 64.34 and the Declaration. To 

argue it is not a retroactive change, the Association must dispute the 

facts of the installation requirement, creating an issue of material 

fact. 

E. Mr. Hoy has Asserted Damages. 

Mr. Hoy paid for the HVAC unit and paid the contractor to install 

it. Mr. Hoy also had the contractor make changes to his Unit for the 

installation.49 These costs, as well as any costs to repair the CE wall, 

LCE deck, and Mr. Hoy's condo, if he is required to remove the 

HVAC, are more than sufficient to show damages. Mr. Hoy has 

asserted in the Complaint that any damages would be proven at the 

trial of this matter.50 

II. CONCLUSION 

Issues of material fact remain to be determined by the trier of fact, 

including whether the HVAC installation was approved before it was 

installed, the original requirements of the installation approval, and 

whether Mr. Hoy was one of several owners of existing HVAC units 

49 Appendix L, CP 313. 
so Appendix M, CP 7. 
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when he alone was required to execute a covenant against his 

Property. These, and other issues stated above, are material to both 

Mr. Hoy's breach of duty of ordinary and reasonable care claim and 

his promissory estoppel claim. 

The Association Declaration provides Mr. Hoy, and all owners, 

the irrevocable right to use the Common Elements and Limited 

Common Elements, while limiting the Board to approving 

modifications and regulating use. The Board's insistence on Mr. Hoy 

executing a covenant against Mr. Hoy's Property is not regulation of 

use, but an attempt to retroactively add a requirement to an HVAC 

installation more than a year after approval and completion of the 

installation and wrest property rights from a unit owner without 

approval of a super-majority of owners, as required by the 

Declaration. 

The Board has no authority to alter Mr. Hoy's property rights. All 

means of altering property rights must be approved by the owners 

themselves. A requirement to execute a covenant against an 

owner's property can only be instituted by an amendment to the 

Declaration. The Declaration can only be amended by a super-
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majority of the owners. The Board does not possess this authority 

and the Declaration has not been amended. 

The Board breached its duty of ordinary and reasonable care 

and is not protected by the Business Judgment Rule, as it is not 

within its power to retroactively alter the installation requirements or 

implement a covenant execution requirement altering property rights; 

the attempt to force a covenant requirement on only one owner, was 

made in bad faith. Either of these is sufficient to disqualify the 

Association from protection under the Business Judgment Rule, and 

the Association fails regarding both of these elements. Mr. Hoy's 

promissory estoppel claim should also stand, as neither of these 

claims requires a grant, easement, or license. 

If Mr. Hoy prevails in this appeal, this Court should award him 

his attorneys' fees and expenses for the appeal. 

The trial court Order on Summary Judgment should be 

overruled, Terry Hoy should be awarded his attorneys' fees and 

costs for this appeal, and the matter should be remanded to the 

Superior Court for further action consistent with the rulings of this 

Court. 
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Dated: July 20, 2018 

Respectfully Submitted, 

BRANDT LAW GROUP 

M'chael D. Bran , 
ttorney for Appellant 
erry Hoy 
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The· 400 Board of Directors 
Meeting Minutes June 17, 2015 

Board Members in Attendance: Bob Johnson, President, Terry Hoy, Co-Director Robert Rabe, Secretary, 
Roberta Cooper, Treasurer, Karen Osborn, Vice-President, 
Also Attending: Karen Yoder, Gary Yoder, Lucas Yoder, Facilities Managers; Tim Sheppard, Property 
Manager, Tenants: Tim McCarthy, Sue Gordon. Not in attendance: Dale Lindamood, Co-Director 

The meeting was called to order at 6:04 p.m. 

Treasurers Report 
• (Attached); read and approved. 

Property Manager's Report 
• Workman's pass key has been made, allowing access to common area for contractors. 

Facilities Manager's Report 
• Flyers posted asking residents to refrain from slamming doors. 
• Construction work on Washington Ave has affected the building. We have a liaison between the 

construction company and the city to assist with any problems arising as a result of the construction. 
• Welcome packets. 15 owners, one renter and one management company have not turned in packets. Tim 

Sheppard will send letters and fines to these individuals. 
• The security camera computer has been purchased and is running. Facilities Managers are working with 

the security company to get the security updates into the computer. 
• The installation of the lighting on the north end stairs is complete. 
• The gym treadmill rollers replacement has been completed and the treadmill no longer squeaks. 
• External doors will be professionally adjusted since some are not closing correctly. 
• The HOA needs a policy in place for the Facilities Managers for call-outs by tenants and owners when 

it's not HOA business. The board decided that unless it's a life or safety issue, the tenant/owner must 
deal with the issue. A fee will be assessed for other calls in the amount of $50 per call. For example, an 
owner/tenant not having their key. Fee will be paid to the Facilities Managers. 

• Facilities Managers submitted recycling guidelines to be posted at the recycle bins. Approved. 
• Carpeting in Pl and P2 lobbies has been scheduled for July, 2015. Bob Johnson asked that the 

replacement of the carpets for the entire first floor be completed, as well as the painting of the base 
boards, and refurbishing of the doors. Tim Sheppard will contact the vendors who have previously given 
us bids so that this can be completed. 

Old Business 
• Tim Sheppard reported that, based on the recent testing, (see attached report) the yellow brass fixtures in 

The 400 have high zinc content. The higher the zinc content, the faster the potential exists that the brass 
fitting will degrade. In a separate test of the fixtures last year, the fittings showed some signs of physical 
degradation, but no indication of failure or potential failure. Tim will pursue having our water tested for 
hardness. 

• Head Pump/AC Installation Owner Feedback/Final Vote 
o Bob Johnson summarized the history of the issue. (See previous months' HOA meeting minutes.) 

Tim will draft a Memo of Understanding (MOU) for any tenant who wishes to install a unit. A 
motion was made to have Terry Hoy sign the MOU before his scheduled installation on June 26, 
if available was approved. If not yet available, Terry has agreed to sign the MOU when 
available. A Motion was made to approve Mr. Hoy's request for installation of the HVAC system 
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even if the MOU has not been completed. Bob Johnson offered an amendment to the Motion, 
authorizing approval of the request contingent upon the completion of the MOU. The 
amendment failed for lack of a second. The vote to approve the installation was 3 for and 1 
against. 

• Extension of security fence on south end of building to be installed in mid-July. 
• Installation of charging stations in garage tabled. 
• Water heater replacement. 

o Heaters are at the end of their warranty. Per Facilities Managers a free audit can be conducted of 
the water heaters by Ecova, contracted by PSE. A rebate can be had if we do the audit. 50% of 
the owners have to agree to the replacement in order to get the rebate. Motion to proceed with 
the audit passed. 

• Motorcycle Parking 
o Tim Sheppard was asked to consult an attorney regarding this issue. Report is attached. Tim 

McCarthy's attorney disagrees with the attached report. A motorcycle parking area can't 
reasonably interfere with a tenant's ability to egress to his parking space(s). The matter is not 
closed in his mind. Can a common element area be used day after day as long as the owner of the 
vehicle resides here? 

o Bob Johnson asked whether we should restripe the angle of the motorcycle area stripes on Pl 
since it is a common element area. 

o Motion to have Tim Sheppard check with some striping contractors for options for three spaces 
that don't impede the circulation of traffic on Pl. 

• New Business. 
o Motion to retain Law Firm for Condo Business passed. Tim Sheppard will pursue this. 
o Smoking Violation Letter. A draft of the letter wa,s submitted by Tim Sheppard. (attached) 

Motion to send letter passed. 
o Facebook Page for the 400. Karen Osborn will maintain the page. Posts to the page will be 

locked out. Motion to start the page passed. 
o Dryer Vent Billing Issue - Venting system is working well. The contractor suggested we check 

the system again next year to assess annual dust/lint build-up. At that point, we can determine the 
future frequency of cleaning. There are 70 individual ducts (One for each unit) that must be 
cleaned and as previously motioned and passed, each owner will pay for the cleaning. 

o Landscaping Contractor Issues. The planting of begonias in the heat in the sun on Washington 
Ave. by the landscaper was a bad idea. They are dying and require shade and cool. The plants in 
the Narrows Lounge are also not being water regularly and are looking droopy. Tim will talk to 
the landscaper. Tim will send the landscaper's contract to the board members for review for 
possible change of landscaper. Lucas Yoder feels that the current landscaper is not doing a good 
job. 

Next meeting, July 15, at 6 p.m. 
Meeting adjourned at 8:55 p.m. 

Robert Rabe, Secretary 
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The 400 Board of Directors 

Meeting Minutes June 17~ 2015 

Board Members in Attendance: Bob Johnson, President, Teny Hoy, Co-Director Robert Rabe, Secretary, 
Roberta Cooper, Treasurer, Karen Osbo1n. Vice-President, 
Also Attending: Karen Yoder, Gary Yoder, Lucas Yoder, Facilities Managers; Tim Sheppard, Property 
Manager, Tenants: Tim McCarthy, Sue Gordon. Not in attendance: Dale Lindamood, Co-Director 

The meeting was called to order at 6:04 p.m. 

Treasurers Report 
• (Attached); read and approved. 

Property Manager's Report 
• Worlanan's pass key has been made, allowing access to common ai·ea for contractors. 

Facilities Manager's Report 
• Flyers posted asking l'esidents to refrain from slamming doors. 
• Construction work on Washington Ave has affected the building. We have a liaison between the 

construction company and the city to assist with any problems arising as a result of the construction, 
• Welcome packets. 15 owners, one rente1· and one management company have not turned in packets, Tim 

Sheppard will send letters and fines to these individuals. 
• The security camera computer has been purchased and is running. Facilities Managers are working with 

the security company to get the security updates into the computer. 
• The installation of the lighting on the north end stairs is complete. 
• The gym treadmill rollers replacement has been completed and the treadmill no longer squeaks. 
• External doors will be professionally adjusted since some are not closing correctly, 
• The HOA needs a policy in place for the Facilities Managers for call"outs by tenants and owners when 

it1s not HOA business, The board decided that unless it's a life or safety issue, the tena11t/owner must 
deal with the issue. A fee will be assessed fol' other calls in the amount of $50 per call. For example, an 
owner/tenant not having theh' key, Fee will be paid to the Facilities Managers. 

• Facilities Managers submitted recycling guidelines to be posted at the recycle bins. Approved. 
• Carpeting in Pl and P2 lobbies has been scheduled for July, 2015. Bob Johnson asked that the 

replacement of the crupets for the entire first floor be completed, as well as the painting of the base 
boards, and refurbishing of the doors. Tim Sheppard will contact the vendors who have previously given 
us bids so that this can be completed, 

Old Business 
• Tim Sheppard reported that, based on the recent testing, (see attached report) the yellow brass :fixtures in 

The 400 have high zinc content. The higher the zinc content, the faster the potential exists that the brass 
fitting will degrade. In a separate test of the fixtures last year, the fittings showed some signs of physical 
degradation, but no indication of failure or potential failure, Tim will pursue having our water tested for 
hardness. 

• Head Pump/ AC Installation Owner Feedback/Final Vote 
o Bob Johnson summarized the history of the issue. (See previous months• HOA meeting minutes.) 

Tim will draft a Memo of Understanding (MOU) for any tenant who wishes to i11stall a unit. A 
motion was made to have Teny Hoy sign the MOU before his scheduled iruitallation on June 26, 
if available was approved. If not yet available, Terry has agreed to sign the MOU when 
available. A Motion was made to approve Mr. Hoy's request for installation of the IN AC system 
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even if the MOU has not been completed. Bob Johnson offered an amendment io the Motion, 
authorizing approval of the request contingent upon the completion of the MOU, The 
amendment failed for lack of a second. The vote to approve the installation was 3 for and 1 
against, 

• Extension of secW'ity fence on south end of building to be installed in mid~July. 
• Installation of charging stations in garage tabled. 
o Water heater 1·eplacement. 

o Heaters are at the end of their warranty, Per Facilities Managers a free audit can be conducted of 
the water heaters by Bcova, contracted by PSE. A rebate can be had if we do the audit. 50% of 
the owners have to agree to the replacement in order to get the rebate. Motion to proceed with 
the audit passed. 

o Motorcycle Parking 
o Tim Sheppard was asked to consult an attorney regarcling this issue, Report is attached. Tim 

McCarthy's attorney disagrees with the attached report. A motorcycle parking area can't 
reasonably interfere with a tenant's ability to egress to his parking space(s), The matter is not 
closed in his mind, Can a common element area be used day after day as long as the owner of the 
vehicle resides here? 

o Bob Johnson asked whether we should restdpe the angle of ihe motorcycle area stripes on Pl 
since it is a common element area. 

o Motion to have Tim Sheppard check with some striping contractors for options for -three spaces 
that don't impede -the circulation of traffic on Pl. 

• New Business. 
o Motion to retain Law Finn for Condo Business passed. Tim Sheppard will pursue this. 
o Smoking Violation Letter. A draft of the letter was submitted by Tim Sheppard. (attached) 

Motion to send letter passed. 
o Facebook Page for the 400. Karen Osborn will maintain the page, Posts to the page will be 

locked out. Motion to start the page passed. 
o Dryer Vent Billing Issue - Venting system is working well. The contractor suggested we check 

the system again next year to assess annual dust/lint build-up. At that point, we can determine the 
future frequency of cleaning. There are 70 individual ducts (One for each unit) that must be 
cleaned and as previously motioned and passed, each owner will pay for the cleaning. 

o Landscaping Contractor Issues. The planting of begonias in the heat in the sun on Washington 
Ave. by the landscaper was a bad idea. They are dying and require shade and cool. The plants in 
the Narrows Lounge are also not being water regularly and are looking droopy. Tim will talk to 
the landscaper. Tim will send the landscaper's contract to ihe board members for review for 
possible change of landscaper. Lucas Yoder feels that the current landscaper is not doing a good 
job. 

Next meeting, July 15, at 6 p.m, 
Meeting adjourned at 8:55 p.m. 

Robert Rabe, Secretary 
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The 400 Board of Directors 
Meeting Minutes July 15, 2015 
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Board Members in Attendance: Bob Johnson - President, Terry Hoy - Co-Director, Roberta Cooper -
Treasurer, Karen Osborn - Vice-President, Dale Lindamood - Co-Director, 
Also Attending: Karen Yoder, Gary Yoder, Lucas Yoder, Facilities Managers; Tim Sheppard, Property 
Manager, Resident- Tom Golinski 

Tlte meetittg was called to order at 6:00 p.m. 

BOARD MEMBER REPLACEMENT 
• Robert Rabe resigned. Karen Osborn agreed to finish out his term as Secretary for the year. She will not 

rnn for a Board position again at the end of this term. 
• Dale Lindamood nominated Terry Hoy to take over as Vice-Pres. Motion made, unanimously carried. 
• Tom Golinski was nominated to be Co-Director for the rest of the year. Motion made, unanimously 

carried. 
• Results of all: Terry Hoy, Vice-Pres., Karen Osborn, Secretaey and Tom Golinski, Co-Director with 

Dale Lindamood. 

JUNE MINUTES 
• June 17 minutes were approved, The minutes were posted to the website on 7 /22/15 by Karen Osborn. 

TREASURER'S REPORT 
• The report was 1·ead and approved, (Attached) 

PROPERTY MANAGER'S REPORT 
• Tim Sheppard had nothing to report. 

FACILITIES MANAGER'S REPORT 
• The1·e will be new recycle containers in the Pl Garage, They will include one each for: Batteries, Printer 

Ink Cartridges, light bulbs, and plastic bags. An informational notice will be mailed to all residents. 
• Another extension for the chain link fence on the South end of the building was installed on 7/15/15. 
• A resident ( owner) called Chico Towing to have a car towed that was in theil' spot. They could not come 

out to tow as there was a new law passed in 2013, The HOA must.fill out a form giving authorization for 
owners or renters to have someone towed, When the tow driver comes to pick up the ca1~ there is a form 
that the tow driver will provide, to be signed by the owner at the time of towing. If a car is towed in 
error, the resident is l'esponsible for the fee. A motion was made to forward the form to Chico Towing 
by Tim Sheppard. Seconded and passed. 

OLD BUSINESS 
• BVAC Rule Adopt/011/MOU-Tim" We need to finalize the MOU as it was not done at the last board 

meeting. Each item was discussed and Tim Sheppard will make the changes and send it out, Karen made 
a motion to accept the changes, Robert seconded, unanimously carried. The HVAC Rule was adopted 
and the MOUrequh:es finalization. 

• Carpel and Paint - The elevators and their lobbies were instaHed with carpet squares. There was some 
mismatching thereby making large stripes noticeable. Karen will contact Floor Decorators to see what 
can be done to change to a more acceptable look. 

o The first floor carpet replacement bids were in. AmerJcan Floors had the lowest bid. Floor 
Decorators did not include the removal of the baseboards. These bids were for tiles and not 
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broadloom carpet. We will go to Floor Decorators to get more samples for a broadloom carpet to 
use. Who would like to go to the store and pick out some samples to bring to the next board 
meeting? Karen Osborn and Dale Lindamood volunteered to meet Karen Yoder there. Date and 
time to be determined. 

• Amendment to two-week minimum 1·ule - It would 1·equire a 90% approval by all owners for a change. 
We can't tell people how to use their units. We need to change the declaration. Tom Golinsld said we 
need to set rules recommending that owners not rent their units for less than two weeks. It would require 
a survey of the membership. Terry and Tim will create a short survey. 

o Water Heater Audit- Puget Sound Energy has a company that provides an audit. We need more people 
to volunteer for an audit. Karen Osborn offered her two units, 311 and 413 to be audited. Tim Sheppard 
chose Silve1·dale Plumbing to do the audit and give us bids and make recommendations on options that 
might be available. 

• Motorcycle Parking Options - Tim McCal'llty Attomey 's Leiter -We have decided to get rid of the 
motorcycle parking by Mr. McCruthy's parking spot on Pl, however it will take some time. We will try 
to make room on P2 for them, Maybe get a hanging bicycle rack and tum it the other way so the rack is 
against the West wall and not the North wall. We have a sign up list for all, but owners will win over 
renters. Tim Sheppard is checking on a company also to restripe the garage parking spots. We will not 
allow any additional motorcycles to park until we get this ironed out, We did discuss moving some of 
the bicycles to underneath the stairwells, however we know from past year's boards, we cannot put bikes 
underneath the stairwells due to Fire Department Stairwell Codes. 

• NEW BUSINESS-
o Bflilding Insflrance- We have a insurance rating company coming to the building to audit our 

building so the insurance company that we use wm sufficiently cover anything listed in the 
policy. Tim will send us a copy of that report. The auditor will be coming on 7/27/15. 

o Tltere was a co11rtyal'd fire. Lucas reported it. It was not on our property but did bum up a 
sprinkler head. There was an issue with calling the fire department but the city workers did not 
want that to happen as "it would cause a mess on the street out front and block traffic." 

o Landscaping- We pay $800 a month for services and they do not seem to be doing the job 
properly or in a timely manner, We will explore options for a replacement company. Tim 
Sheppard will send a new contract to the current company with including a new scope of work 
outlining what we expect. 

o Rule 12,5 and Declal'atlon 7,2- It seems that these two items contradict each other. Tim 
Sheppard will run it by our attorney. 

o Multiple move ins. - Lucas brought up that some of the property managers want four hours to 
have their tenants move in so that two could move in on the same day. The end result of the 
discussion is that the procedure will stay as is with one move per day. 

o Budget- We are in the black. 
• ROUNDTABLE 

o Roberta asked if we had Earthqual<e Insurance. She said when she bought her condo, she was 
told there was this type of insurance included on the building. Clarification, no, we don't have 
any, and never have had earthquake insurance. Should we bring it up at the annual meeting? Yes. 

o Kru·en Osborn reported that the floor in front of the stove in 413 is hot. Yes, the weather has been 
hot but there is no sun hitting that spot as she blocked the windows. 

o Clarification of Bob, Tom and Roberta,s telephone numbel's were given. 

Next meeting, September 16, at 6 p.m. 
Meeting adjourned at 9:45 p.m. 
Respectfully submitted by Karen Osborn, Secretary 
Rev.: 9/17/15 ko 
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8. At th~ time Mr. Hoy and I joined tho Hoard in 2015, the fkr.trd had ~gun 

the ardumt!l t.ask of marshaling facts and figures relevant to making an infrmncd dt1.:hion1 

pursuant to Mr. l toy's potition1 whcthur lo allow posH;on!-itructiun I 1VA<' or .air 

conditioning in the building and" if so, under what circumstancci;, and with what rxilici(..~ 

and protocols in place to fully protect tJ1c A~sodation ~ • the pm~clion <ii the 

Association being the purpose of the Board, and of each Direct<ir. 

9. The Board, including Mr. Hoy, debated lht.: form und content-, of 

m .. -ccssary document..'! for any homeowner, inclu<.ling Mr, Hoy. who .in!)1alled a :-.cparatc­

HV AC unit. Mr. Hoy argued in favor of the document under consideration being in the 

fom\ of a Memorandum ofUnderstandinginstcad of a Covenant Ultimutely, a version of 

a Memorandum of Understanding AND a Covenant were simultaneously adopted by the 

Board to be reviewed by the t\Jisociation's legal counsel (once hired) -·•who (when 

hired) infonned the Board that a CovcnMtmorc fully protects the Association. This &1.me 

quc~lion -··· Covenant versus u Memorandum of tJn<lisrstauding - was again put lo the 

Association's subsequent (and current) legal counliel. who agreed with the attorney who 

had dr.:tl\ed' it initially. This second attomcy recommended no changes to the Covenant as 

written, persuasively explained the rationale in support <Jf bis conclusi<>n, and why a 

Memorandum of Understanding was inadequate. 

to. At difterent times during this process. Mr. Hoy urgucd that NO separate 

At,treetnent was needed;-- since there were exisling Declaration provisions and Rules and 

l 

OECL/\RATlON Of l>ALU LINDAMOOD - 3 LEV'!' \ION8fCK COMSTOCt< P 
11110 F1tth A.v4J., Sutu: ts, 
\qalllc, Wu.~bio1:tun ~!!II.I 

\foinll lll(, 20<,-626-.54-t 
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Regulations which addressed AC Units al TI1e 400. Howevet, it was the Board·s 

conclusion these provisions only addressed those air condi(ioning units installed by the 

developer during original construction and did nol addt-css AC units which a unit owner 

would seek to install on a limited common element pursuant to the approval of the Board. 

,. 

11. Jn 2016, The 400 Condominium Association HVAC Covenant and Hold 

Harmless document was brought to fruition. Mr. Hoy was stiH on the Board when it \a,,·as 

presented to him for signature, which he declined and refusl!d to provide, and also 

refused to remove the HV AC unit from his patio. 

12. The Board was sympathetic to Mr. Hoy's arguments. It was summer, it 

was hot. Mr. Hoy seemed genuinely t0 suffer with the heat; he was accepted as and 

presumed to be a man of his word. and with an affirmative duty toward the Association; 

the interior work had already been done, and he was under pressure to allow the workers 

to complete the job. 

13. Installation of the exterior INAC was probably completed the day 

following that June, 2015 Board meeting, in an unfortunate location that cannot bl! 

aligned with unit'i: ·on higher elevations. 

14. On March 30, 2017, the Board conductl:!<l a hearing on whcLhcr the Board 

would enter Mr. Hoy's unit lo remove the HVAC unit. Mr. Hoy was provided notice. 

and opportunity to be heard prior to the Board's hearing. IBtimatcly, the Board uecided 

to take steps to remove Mr. Hoy's unit. Attached as Exhibit A is a true and correct copy 

DECJ..,ARA TION OF DALE LINDAMOOD - 4 LEVY VON BECK COMSTOCK PS. 

1 lOO 1:1fth AM, .. Suit1l 111511 
Si:a11k-. \\'a,,;hln!,lltlR 9311)1 

Main Tu,: 206--6~o-S4-I-I 

----------·--- ·-----··--· ·--- ---·------------·---···. - . - ·-· 
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of my e .. mail dated April 19, 2017, to Mr. Hoy detailing tho Board's findings at this 

·•Jlearing. · 

t DBCLARE UNDER PENALTY OF PERJURY UNDER THE I ,A WS OF THH 
' , 

STATE OF WASHIN01'0N THAT THE FOREGOlNG IS TR UH ANf) CORRECT. 
' .,,; ' 

:DATED thi~dily of May) 2011 at~nu/i:/t~[t. a_bd,1 ,, 1,;ff'll~ 

~ Jii2ii-dar}<(OL_ 
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Katie Comstock 

From: 
Sent: 
To: 
Cc: 
Subject: 

Mr.Hoy: 

•.ii ,-, 
·~, 

Dale Lindamood <dlindamood2002@yahoo.com> 
Wednesday, April 19, 2017 6:04 PM 
Terry Hoy 
John Burleigh; Tim Sheppard; Roberta Cooper; Leif Bentsen 
04-19-2017 The 400 HVAC / Post-Hearing BOARD DECISION 

Article 12 of The 400 Association Condominium Declaration authorizes the Association and its agents or 
employees to enter any Unit and the Limited Common Elements allocated thereto to perform necessary 
work that an Owner has failed to perform, or to prevent damage to the Common elements or to another 
Unit, afte1· giving Notice and an Opportunity to be Heard in advance of such entry as is reasonably 
practicable; to require such Owner to furnish duplicate keys to their Units to the Board or the Bonni's 
designated agent; to levy a special Assessment against the Owner of the Unit for all costs of work that 
Owner has failed to perform; and to collect and foreclose such Assessment by the Association in the same 
manner as Assessments are collected and foreclosed uncler Article 17. 

Article 15.5 of the Declaration sets out the 1>rocedure to be observed on any occasion when the 
Declaration requires an action of the Boa1·d be taken after 'Notice and Opportunity to be Heard, 
including written notice of the proposed action to all persons whose interest would be significantly 
affected; a general statement of the p1·oposed action; the date, time, and place of the hearing (not less 
than five days from the date notice is delive1·ed by the Board) and affording the affected person the l'ight, 
personally or by a rep1·esentative, to give testimony orally, in writing, or both (as specified in the notice), 
subject to reasonable rules of procedure established by the Board to assure a prompt and orderly 
resolution of the issues; and to provide timely Notification of the Board's determination thereafter, All 
evidence presented at the hearing is to be considered by the Board in maldng its decision, but shall not 
bind the Board. 

In the present matter, pursuant to the requisite Notice under Articles 12 and 15.5 of the Declaration, a 
closed Article 15.5 Opportunity to be Heard was held, convening at 6:00 PM on Ma1·ch 30, 2017, in the 
Lounge of The 400 Condominium. The subject of the hearing was the Board's intention to effect an 
Article 12 Entry to remove an HVAC exterior unit from the Limited Common Element allocated to Unit 
# 107, as had been previously ordered for refusal to sign the Association's now completed HVAC 
Covenant and Hold Harmless Agreement, At the Heal'ing, you were represented by your attorney, 
Michael Brandt, who spoke for you, and his legal assistant. 

The time previously established by which the Boa1·d's Decision must be delivered to you is April 19, 
2017. 

Accordingly: 

THE BOARD OF DIRECTORS OF THE 400 ASSOCIATION has determined, after due conside1·ation 
of the p1•esentation of your attomey at the March 30, 2017 Article 15.5 Hearing, that the prior decision of 
the Board finding you in violation of the Declaration of Condominium is justified based on your failure to 

1 
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·t1 ·., 
execute the Covenant and.~old Harmless Agreement or, alternatively, to remove the HVAC external unit 
from the Limited Commo;ij Element allocated to Unit 107-and, therefore, an Article 12 Entry Action is to 
ensue as soon as is practi~ble. 

Article 12 further provides that such entry be made with as little inconvenience to Owners and occupants 
as practicable, except in cases of great emergency that preclude advance notice. Accordingly, please 
promptly provide duplicate keys to the Property Manager or Facilities Manager's office, as may be 
needed to effect the peaceable enh-y and removal of the HV AC external unit from your Limited Common 
Area, and a list of dates and times when it will be most convenient to you and any other occupants of Unit 
107 for entry by the Association to perform this work. 

Very truly yours, 

BOARD OF DIRECTORS, THE 400 CONDOMINIUM ASSOCIATION 

2 
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MEMORANDUM OF UNDERSTANDING 

Between THE 400 Home Owner's Association and 

Mr./Mrs./Ms .. ____________ , Unit# ___ . 

If approved by THE 400 Home Owner's Association Board of Directors, 
Mr./Mrs./Ms. ___________ agree to the following terms 

and conditions for the installation of a Heating Ventilation and Air 
Conditioning (HVAC) system: 

A. The HVAC installation proposal shall include the measurements and 
weight of the outdoor unit. The outdoor unit may not exceed 31 inches 
in height or 36 inches in width and 13 inches depth unless otherwise 
approved by THE 400 Home Owner's Association. 

B. The outdoor unit may not exceed 54 decibels when running at full load 
and must have a "Night Time Quiet Maden feature which will allow it to 
run more quietly than normal operation. The unit owner agrees to run 
the unit in 11Night Time Quiet Mode" during the months of.July and 
August between the hours of 9 p.m. and 6 a.m. 

C. The outdoor unit, associated electrical equipment and any piping, 
conduits, etc. must be painted a color matching the exterior wall 
adjacent to where it will be placed. 

D. All outdoor units must be placed upon a sound absorbing pad designed 
for such equipment, and the pad shall not be affixed in any manner to 
the limited common area. 

E. Any electrical equipment must be securely mounted to the structure 
in the most discrete location possible, and in a professional workman~ 
like manner, taking every precaution to protect the buildings 
envelope from damage. 

F. Any penetration and sealing of an exterior wall for the installation must 
be done in a professional manner using high grade sealants. 

Memorandum of Understanding 
Between THE 400 Home Owner's Association 

EXHIBIT , 

Page 330 



I r ' ot 

and Mr./Mrs./Ms. _______ , Unit# __ _ 
Page2 

G. All condensation from the HVAC system shall be directed to an inside 
plumbing drain. 

H. The installation, including electrical and plumbing must be done by a 
licensed, bonded, and insured contractor. The insurance for the 
installation contractor shall name THE 400 Home Owner's Association 
as Additional Insured for the purpose of installation. 

I. Any damage resulting from the installation or operation of the HVAC 
system will be the sole responsibility of the Owner. Repairs shall be 
completed immediately at the Owner's expense. 

J. Final installation shall be approved by a Home Owner's Association 
Board of Directors selected Consultant, at the Owner's expense. 

K. All costs incurred by the Home Owner's Association for consulting fee's, 
governmental fees, licenses, etc. related to the approval/installation of 
an HVAC system shall be the responsibility of the Owner. 

L. If, after installation of an HVAC system, a complaint is received by the 
Board alleging noise, vibration, or any adverse habitability condition as a 
result of the HVAC system, the Board will investigate. If, by a majority 
vote of the Board the allegation is sustained (proven), the Owner shall 
be responsible to immediately resolve/remedy the problem, or remove 
the HVAC system and restore the building to its original and approved 
condition at their (Owner's) expense. 

M. In the event a Unit with an HVAC system is sold, the Owner will make 
as 

a condition of sale, a requirement that the new Owner enter into this 
Memorandum of Understanding as a binding condition of the sale. 

Memorandum of Understanding 
Between THE 400 Home Owner's Association 

and Mr./Mrs./Ms. _______ , Unit# __ _ 
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I have read and agree to the terms and conditions of this Memorandum 
of Understanding: 

Owner Unit Date 

Board Member Board Member Board Member 

Board Member Board Member 
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BRADLEY 
SCOTT!:!!! 
COMMERCIAL ASAI.. asTATS 

Dec~mber 3,4, 2016 

Mr. Terry Hoy 
400'WF1shlngton Av1:1nµe, #107 
Bre.1nerto1v WA 98$(i6 

Re: HVAC Installation J);greement 

Dear Mr, Hoy: 
"?"" ...... __ ~ ,.. , ... , • •• .. ..-'- ...... -..---------~ ...... f'I ..... _,...... ... .....,.........,,_ ..... , • .,......,..._..,_, ... --.c...- -"'-..... .: ... -___... .... -,_---'-"'-,.I 

As Yt?U are aware; th~ B6ard h11;i:~;nt~ ~pp~J~ad;·final·v-;;i;n ·of the covenatit addresslnft th~ 
Installation of HVAC equlpmen~ Installed by you In the limited common area of the Association and asked 
that I send ltto yout' attention for executloh, 

Pre«se sign. the fetter In the-i:ires~nce of a N()tary Public so that the do~ument may. be nofarJzad as required 
ancf tetorn the notarlzecl document tb my attention. 

tf you )Uould /Ike, you Qre welcome to make an ai:;poh1tment to come ta my office ilnd·our staff can notarize 
tlie d9cument· at no oost. 

Once.you ha.va dellv~rect the notarlze.d coven'1nt it will rte s,gned byt~e Assoc.latlon Pre~ldent.and agatn 
notatlied. A <>OPY of the fully executed documeht will be returned to you for your records, 

Alternately, both you and the Association President may appear slmultaneouslyat tnY office and we·cao 
have the document fully executed and copies provided at th~'t time. 

Tharik yoµ very m_uch for your attention. 

Be$t Reg~!.~s, 

·~··· 
Tim Sh~ppard 
Property Manager 

" I-"/'• -- f o ~u 

cc: The 400 Cot1~Q!t]lt)lum Association, Board of Ofredtor.s­
encl.: HVAC oovenanf · 

zfoo WA!UU!N AVENUR•• sl!l~ 450 • l'3~RTOlf, w,w.llNm'ON 9~1-11t!1 • !~Ii~> 4#~~ • 1:'.A?C (slio) 479-S;t?!I .. {soQ> 4791>903 

--------------. ....-.........,Erta/Jliilml1979 . 

i:. EXHIBIT 0 
¥,:; .'\· 1~11v❖1•1••N•'fll 1,•ll• t•l •• . , 
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AF'l'EllltECORl>lNG lUO'.I'OltN lfO: 
BURLB{OH LAW, PLLG! 
3202 J-Ia,rborview Prive, Ste 201 
Gig I.f~bor, WA 98235 

CO:vENAN'J.' AND HOLJ) llARlY,ILESS 

Gl'alliQ~l Terry Hoy 
... __ ,......._,.,:,._....,.._ .. ,__,.. ,.. .... ~~~,:- ... ---···-..;.-...:1 .... :-4,,.~,-:.- :,. ....... ,! ..... :,.._,-'), ____ ..,__,_......, ___ .... ......-----· -.:t ... ,.,__.. ..... ,\--==--,.-.:::, ____ .....,.__ --=-·---~ _ .... i-

:Oenefitted Parcel 
Lcgnl D.e.scl'iption: 

BurdenedPa1rcel 
· l.iegal Description; 

Tax Parcel llll 

The 400 Condominium Association 

P'ffi~ LOTS 1~9, DLK.4, AND Jil'N GOVLOT 3, S13, '1'2itN, lU:E, 
T.OWN .Q.FlJREMER:'r<>N1 KITSAP COUN'.l'Y 

'QNlT 107, THE 1100; A CONl>OlWNIUM1 AS IWCORDll!D IN 
V'O~~ 8 Qf CQNDO~, . PAGES ~3-o5, 
.INCLUSJNE, l7NJ>:EJl AlID.l'rOR'S FIL~ NO. 2007040,9~_l81, 
AND AS AMENDEJ> lN VOLUME 8 OF CONllOMINUMS, 
).) A(tli!~ 8() -t ~4, INCLUSIVE, lJN.Oli'iJl .AUDITOR'S FILE NO. 
2907.0fi1204521 J\CCORDING TO T~ DEpL~TlON 
T.IIER.EOF RECORDED UND:ER AUDITOR'S Ji'ILE NO, 
2.00'704090180, AND AMENDED UN.DER AUDITOR'S F1LE 
NO. ·200706120453, JmCORDS OJ.c Kl'l'SAP' COUNTY, 
WASIDNGTON. . . . 

s179.ou9 .. 1-01h<rooo (Ullit-107) 

TERR Y·HOY, (l1erelna'.ftet refer.reg, tq !Jif'the "1'0WNER.''); •foi-_nftd• 0111lfs owh beha:1:1:' lilld',tbal of 
his hr,lrs, t,x:ecutol's, personal rep.t<',$entatives, successors, funa11ts, agents, _emplQYllel!, 'C011traotors, subcontµtctorn, 
J1Witees, · licensees, admiulstra!ors and assigns, jointly -and severally obvenant with THE 400 
CONDPMINIOM A.fi$0C!A'.fl9N1 (li~.relna:fter referred to as the c'ASSOOIATION")', ~ Washingt.on non-: 
profit co.rpor~lion. ai;id its mempe.q;. s°l.]C~essors and assigns, as follows: 

This Coveuant 11hall blttd and bur~~.n the followlng rea1 proP.\l~, wfilo]r j~ ,ownec1 by _O~R, is 
comm.only knoWii aa Unit 107 ilt The 400 C1mdonlinium, (hereinafter referred to· as the "Urut"), artd 
legajly desodbed. ~: 

UNlT f97, +f~ 4([0, A CQN.~DMJ}!JUM.,A..S RECQROED IN V0LUMB 8 OF 
CONDOMINIUMS, PAGES 43-55, INCLUSIVE, UNDBR APJ)ITOR'S FILE 

-1-
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NO, 200104090181> AND AS AMENDED lN VOLUMB 8 OF 
CONDOMJNUMS, PAGES 80 .- 84> INCLUSIVE, UNPEI{ AUDITOR'S FILE 
NO. 200706120452, ACGORDJNG TO T.1:tE PECLA.RATIOj:11 THEREOF 
REQQlU)ED UNPER. AUDIT.OR.ts FILE NO. 200704090180, AND 
A.MENDED UNDER. AUDITOR'S FlLE NO, 200706120453 • .ItBCORDS OF 
KITSAP COUNTY, WASH.JNGTON'. . . 

Thill, Covenant shall b1;1ne~t the real property commonly described as The 400, A Condominium. 

(hereinafter i:eferre.d to as th'e "Condo1nin1um"), a c9JJdqmlnium Intended for 1-esfdentfal IUld commercial 
use aocording,to the SUl:vey Map and Plans ]'(lcorded 1n Volume B·ofCondominiums, pages 43 through 55, 

inclu.sbtt'l, records of Kitsap County, Washington, under Auditor's No, 200704090181, and acpording to 

tlte Cori1fomlnlum Declaration recotdeil oil .A,prll 9, 2007, under .Kitsap County Auditor's No, 
200704Q9Q180, and amendments thereto reoorded in the· records· of KU~ap Qow1ty, Sta'te of Washington 
(hereinafter .r~ferred to flS the "Deolaratlon"). 

- ·• ·· .. - ·· · - ·ow~R"sriliTI''nave·w:e l'.lgor·«r·pe1'.f6.trlrc-ettfth'fiwork.mthl'1l!lte"""cerrat{f;modi,lreatio11S'1:o-th~b---· - ..... 

Conpptniniu~ (f\ereinafter seferred to as the "Wol'lf'), as ·deaorlbed and limited on: Exhibit A which is 
Jtttactied heretq and incorporated herein by l'ererence. 

OWNER, at lifg sole e1>-1ens\l, shall maintain and keep ill good repair aqd ~nl)w from tlm~ ~o time 
ail coxnpon~1its oftbe V{otlc, OWNER shall also pay any increased maintenance lllld/01· lnsuranc~ -costs 
oh~rg~able to the .ASSOCIATION attributed to the Work. 

In perfor.tnlng the' Woi14 OVJ:NEX{ shall empl9y coq.tt:actors who, prl9r to 9ommenolng wor){, shalt 

watve all lien riglits they may otherwise have .against the ASSOCIATION, and who shall provide to the 

ASSOCJATION satlstacfoty· eyldei!oe that they are contractors licensed by the State of Wasllington1 that 

they ell.UY the necessru.y pond ~1~ insu1:ance req_uJred by tlie State.<?f Washingto111 and that their workers are 
qoYered biY workers' compensation. 

Notwithstanding the lrnp.rove.mfints by OWNER allo\ved under tbts. Cov.enal).t, aoy C-qmmon 
Element affected by the W<?rl< shall not b~ conslde~-ed ~o be a part of tho Unif or of the Limited Common 
Element appmte.qant thereto, bµt ~bE!!( b~ ;used at1d oecupJed solely by virtue of a license granted by the 
Bcial'd of Directors of the .A:SSOClATION. OWNER shall be responsible for a11y an~ all damages which 
may be done to t11" Common Elements or any otlter pat'l oftbe Condominium by OWNER or his agents 
and contt•agtors in <ionne~tion With, or which might otherwise result from, the Work. 

If:oWNER ,fulls ~o perform promp~y l\.n4 fluty any .o:l:,llgati9ns lu:tposed _by This ,C.ove11,11n1., 
lfl.cluding tho.requirements for noise and v1bration levels, the ASSOCIATION may. a;fter.ii 9.bt.alns an 

· acoustic eng!nee(•'s investigation and written i'l'lpo1t dooum<mtip~ the noise and/or vit,.mtton Jexels 

eliliutatlng :frofn the Work, either revoke this lfoense, demand that OWNER unmediately perform 

O~R.•s ob1igsttlons1 or P,erform OWNER.1s obligntions, aftf1eASSOGIATr0N's sole discretion, Afiy 

and all jtmounts el{!)endtld py tJt~ 4$SOCIATION to in1~tigate pnd doo~1ent nolse nnd/or'vibro.t!on 
le1ets, afld/or petfonn any Dov,:nant!..hnposed obli_ga.tions, and/or -reyoke this Coven~t, ~ball be the full 
cost l'esptmtdbillty of the OWNER, shalJ constitute a lien on the Unit payable by OWNER, nnd shall bQ. 

colteotlljle by the ASSOCIATI.O"N iti thti'same nlatiner as an asses!lment pursuant to Article 17 of the 

beol!U'tlg<>Q atJ.4auy amend,!iten1s tl1ereto, 

Nbtbfu:g herein shall be cqnstrued as flll alteratlon to or am~ndt.nent oftbe Cow.man Elements or 

-2.: 
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l;,iroited C.01111non Elements desorlbed in the Declaration. Nor shall anything herein be CO'rl$tt'tted t~ 
t5reo1ude the ASS.OtIATION's right to demand tliat OWNER rem6ve, at OWNER's sole cost and 

expense, the Work, if deemed necessary, in the ASSOCJA TIOWs s9Ie di~cretlon in order for the 

ASSOCIATION to oariyont any of its covenanted Common Elementm¢ntenance1 repafr, Ol'replacement 

duties inciudlng deck resmfaclng. This CoV'enant is intended only tP set fbrth the rights and 

responsibHitles oftbe pattlf:11 hereto ln relqtlon to tlils speoitlo Work, 

To the flllle.st e&tent pe.rmitted by law, OWNER shall fodemnify a11d hold harmless tµe 

ASSOCIA".fION from and agains~ lil.l claims, damages, liabillty1 los~es anµ expenses (in(?ludlug but not 

limited to attorney's fees, expended by the ASSOGIATlON to defend ag;itl,)St any claim and/~r to prove 

its right to indemnity un~er this Covenant), arlsh1g · directly or indirectly out of or incident to the 

consl:J:uctlon, existence, use, maintenance or cottdltion of the Wo1'k. This fodeJII.Illty obll&ation·shatl npply 

r~gardless of whether or not suoh Jiablllty is caul!ed in part by the ASSOCIATION> Jts agents or 
employees 01· anotbru· ASSOCIATION member, but sJ1all not apply in oases whel'e the liability bi caused 

by tl{e ·sQ1e negligence 01· willful misoondUct of the ASSOCIATION. 
••t-. • f•f'- o .. ...,. -•h-•.-,,,-~~,,...,,-,,_._.,.._..••-\ :.,., I O ,.__.._., -..,:t.,_-;.,-....__ ..... ~..._,.;:.,. .o-t""", ~•-- '"'" - ,.,._, 

The b~i:len- and benefit o.f tllis Covenant are inh;lnded to attach and b'eoome appl.Ui-e.uant to the 

r~al propei.iy dl}Sydbed .Ip iWs Covenant anil, to be binding upon each party to thlll Covenant and tlieir 

respective successors, Ile1fs and ~sslgns, Tb.is Covenant shall run wltp tJ1e land al)d shall ~e etrlbrceablo by 

the A.SSOClATl0N on behalf ofits members, or by any member pll-l'tiouJar1)'.' aggrieved, 

If either "Of the part!~ to tbia Covenant infrin~ or omit to pen01m any of the co'venants1 
9011ditlons or :1estrfoti~ coµtalned in 1his Covenant, .p.nd legal actiop is necessary to enforce this 
Covenaut br l\llY of its ter111$., then the party or parties faking such action and prevalUng therein, lnoludlng 

theft· heirs,_ BUOcessors, admfnistrators, executors or assigns, shall be entitled to their costs and actual and 

reasonable attoP,1ey's fees fo enforce this Covenant or its terms, whether such fees and costs are incurred 

before 1itjg11tion1 dur1ng li~gation 11.ll.d trlat, 01· 911 appeal. 

DATEDthis. ___ d.ayof,___ _____ '---' 20_ • 

STAT.13 OFW ABHINO'l:'ON 

cot.JN1Y OF KITSAP 

) 
) $5 

) 

. TJ:m 400 CON»OMl'.NroMASSOCJATION 

--------~--_._Signeq] 
------~---.._.,. rintNarcre] 
___________ .,-'tle] 

lhereby c.ertlfy thatr Jwow-0r have sa\itfu.oto1y 1Wfde1'ce tha; · 
is the person whi:1 ~pveaMd before .me~ and. said person Mkp.owledgecl thl\t 1).e/she ~gned this lnstrwnent, 

·aud on Qa.th stated that he/she is' authorlzed to execute· the instrument aud acknQw1edged: it as the. 

Frcslde!}t of. 'rltl) 400-Oondominium Assoc~tion to :b~ 11te free and V'ollllltacy act of such 'party fo1· tlie 

u11e11 nnd pUJ:pOSes ru.entio]!edJn tjlls instrument. 

Dated thls. ___ day of,....._ ______ ~20_. 
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---~-------__.SlanldJ 
___________ ---,,tMNPhtcJ 

No1acy Xlublio in a:nd for the State of 
Washington~ 1·esidin:gat ____ ~--~ 
My appolntrneute]'ph-es _______ _ 

'l'Jl'.nllY .lIOY, :U.Nlt 1.07 

--------~------'SiJ:llcdJ 

------,---,-------__.,MntNOIII~ 

OwnerofUh!t 107 
............ _ .... -••-' ........ •~"'- ·-·,,,_,...... l'"•~.a1••·· .. .., ... ,\.,_~,·· y, ... "•t.•• ··- ...... - ..... _ ... ,, ...... , ........... , ... _ ···- ..... 

ST.ATE OF WASHINGTON 

COUNTY OF KITSAP 

) 
) s.s 
) 

l hereby certify that I know 01· l1ave satisfabtory evidenoethat _______ 1~ .the P!)l1!0l1 

'Yho ap12earetl before-me, and said petson acknowledged that l1e signed this instrument and ~oknoWJedged 
it to bQ Iiis fi'e~ Md voluntary aol ib.r the uses aud purposes mentioned in this instrument. 

Patedthls ____ day of._~ _____ _, .20_., 

____________ .. ~ 

-,--...,...._-.....,..---------ilnlNOZfl•I 
Notary Publio fn and for the State or 
Washington, residing at _______ _ 
Nfy appolntmentexpires _______ _ 

-4~ 
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When Recorded, Return to. 

PACIFIC NW TITLE 
Oeolarabon Reo Fee: $ 91 00 200704090180 
04/09/2007 02:35 PM 

tti111n l!!OIIIU i!l~
1

~11iim ~1111 ij~umittl!I Illa 111111,m 111111111 MtaG 

HILLIS CLARK MARTIN & PETERSON, P.S. 
Attention: Steven R. Rovig 
500 Galland Building 
1221 Second A venue 
Seattle, WA 98101-2925 

Grantor: 

Grantee: 

Legal Description (abbreviated): 
0 Additional on: SCHBD 

...;;;.,;;;.c.-;....~_;:_;:;_ ....... 

Assessor's Tax Parcel ID#: 

-3, 13,I ,- I 

0 - 008,3718-004-005-0004 
-0002 3718-004-008-0001 
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CONDOMINIUM DECLARATION 
FOR 

THE 400, A CONDOMINIUM 

THIS DECLARATION is made by BREMERTON PARTNERS, L.L.C., 
a Washington limited liability company ("Declarant"). 

ARTICLE 1. ("\ 

DEFINITIONS ~ 
1.1. WORDS DEFINED, For the purposes of this Decla~: 

amendments hereto, the following definitions shall ap . ~ 

1.1.1. ''Allocated Interests" me e allocati f Common Expense 
Liability, interest in Common Elements and voting o each of the 'ts in the 
Condominium detennined in accordance with the for in Section 6.4 and as 
listed in SCHEDULE B. ' 

1.1.2. · les of incorporation for the Association. 

' laws" means the bylaws of the Association as they may from 
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and replacement of the Common Elements, including, except as otherwise provided 
herein, the Limited Common Elements, including allocations to reserves. 

1.1.9. "Common Expense Li«bility11 means the liability for Common 
Expenses allocated to each Unit, as set forth in SCHEDULE B. 

1.1.10. "Condomi11ium 11 means The 400, A Condominium, er 
under the Declaration and the Survey Map and Plans. 

1.1.11. "Condominium Act" means the Washington Co 
codified at RCW ch. 64.34, as it may be from time to time amended. 

Corporation. 

.1.21. "HUD" means the Department of Housing and Urban 

PACIFIC NW TITLE 200704090180 
OeclaratJon Rec Fee:$ 91,00 
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1.1.22. "Identifying Number" means the number on the Survey Map and 
Plans and as listed in EXHIBIT C, which identifies each Unit in the Condominium. 

1.1.23. "Limited Common Element" means a portion of the Common 
Elements allocated in Article 8 for the exclusive use of one or more but fewer than f 
the Units. 

1.1.24. "Managing Agent" means the person designated by ilie 
under Section 15.3. 

1.1.25. "Mortgage" means a mortgage, deed of trust, 
contract. 

1.1.26, 
Mortgage on a Unit. 

1.1.28. "Owner" or "Unit Owner" m 
who owns a Unit, but does not include an~ rson who has 

e arant or other person 
· terest in a Unit solely as 

security for an obligation. 

, corporation, partnership, 1.1.29. "Perso11" means 
limited partnership, limited liability co o emmental subdivision or agency, 
or other legal entity. • 

1.1.30. "Project Mor.tmw 

of the Condominium, and its suCJce.st 
Mortgage secured by Declar 
owned by the Deel 

of the Declar 
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1,1.34. "U11it" means a physical portion of the Condominium designated 
for separate ownership, the boundaries of which are described in Section 6.2 and shown 
on the Survey Map and Plans. 

1.1.35. "VA"means the Veterans Administration. 

1.2. FORM OF WORDS. The singular form of words shall include th 
the plural shall include the singular. Masculine, feminine, and gender-neutral pr:Oll.1ElUJJl~ 
shall be used interchangeably, 

1.3. STATUTORY DEFINITIONS, Some of the terms defined o are al o 
defined in the Condominium Act. The definitions in the Declarag· o n 
limit or contradict the definitions in the Condominium Act. If th ~ c 
or conflict, the definition in the Condominium Act will prevail. ~ 

ARTICLE 2. 

CREATION OF COND 

The Declaration and the Condomin · Act proviuc. -..:tt.,...-, amework by which the 
Condominium is created and operated. In ent of a conflict between the provisions 
of the Declaration and the Condominium Act, e ondominium Act shall prevail. In the 
event of a conflict between the provisions c ation and the Bylaws, the 
Declaration shall prevail except to the e nt cl tion is inconsistent with the 
Condominium Act. The creati~ofth o m shall not be impaired, and title to a 
Unit and its interest in the Comnr6 le e t sh I not be rendered unmarketable or 
otherwise affected by reason of an· · 'fi 1lure of this Declaration, the Survey 
Map and Plans, or any amen~e~ comply with the Condominium Act. 

• ~TICLE3. 

~ OF CONDOMINIUM 

The na e C inium created by this Declaration and the Survey Map 
and Plans is The .:JO , ondominium. 

~ ARTICLE4. 

~ DESCRIPTION OF REAL PROPERTY 

The re property initially included in the Condominium and submitted to the 
' ium Act is described in SCHBDULE A. 
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ARTICLE 5. 

DESCRIPTION OF BUILDING 

The Condominium is comprised of one four-stocy building of steel and cone e 
construction comprised of flats and two-story loft Units. 

ARTICLE 6. 

DESCRIPTION OF UNITS; ALLOCATED INTE 

6,3. 

6,3,2. 
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ARTICLE 7. 

COMMON ELEMENTS 

7.1. DESCRIPTION. The Common Elements are all portions of the 
Condominium other than the Units, including all portions of the walls, floors or ceilin s 
which are not a part of or within the Unit boundaries provided in Section 6.2. 
Common Elements also include the entrance lobby, elevators, stairs, corridor 
circulation areas, amenity spaces, plaza areas, walkways and similar facilit1eirW1ttt1ltl 
Condominium. The Common Elements also include any chute, flue, d , 
bearing wall, bearing column, or any other fixture which lies partially w1 · d P. 
outside the designated boundaries of a Unit which serves more g r 
portion of a Common Element. ~ 

7.2. USE, Each Owner shall have the right se e ~ ments in 
common with all other Owners and a right of access m the O ~ t across the 
Common Elements to the public streets. The right t se the Com n Elements extends 
not only to each Owner, but also to his agents, serv tenants, f: ly members, 
invitees, and licensees. The right to use the Common le ents · uding the Limited 
Common Elements, shall be governed by t · prov1s1ons o,-....c..v. .. ,ndominium Act, this 
Declaration, the Bylaws, and the rules and ations of the Association. 

7.3. CONVEYANCEORENCUMB CE OMMONELEMENTS, Portions of 
the Common Elements not necessary fo.., ..... ~~1r bi · of a Unit may be conveyed or 
subjected to a security interest b,R_the oci ~i proved by the Owners having at 
least 80% of the votes in the A~c· tio , i c udi 80% of the votes excluding votes 
held by the Declarant or an affiliate cl an as defined in the Condominium Act) 
and the consent of Eligible Mo a es its to which are allocated at least 51 % of the 
votes of Units subject to Mo ges he b ligible Mortgagees. All of the Owners of 
Units to which any ~ted o on E e ent is allocated must agree in order to convey 
that Limited Co E e n r · t it to a security interest. Any conveyance, 
encumbrance, j er ansfer (voluntary or involuntary) of an individual 
interest in the all be void unless the Unit to which that interest is 
allocated is als 

ARTICLES. 

Lll\fiTED COMMON ELEMENTS 

• SCR.IPTION. The Limited Common Elements allocated to each Unit or 
't e described in SCHEDULE C and are shown on the Survey Map and 
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8.2. USE, Each Owner shall have the exclusive right to use the Limited 
Common Elements allocated or assigned solely to the Owner's Unit. Notwithstanding 
the foregoing, however, the Owners of Units 113 and 114 may use the Unit 115 Deck 
LCE and adjacent exterior staiiway, and the Owner of Unit 113 may use the Unit 114 
Deck LCE, in each case for the purpose of accessing Units 113 and 114 via their ext · r 
entryways. The right to use the Limited Common Elements extends not only to each 
Owner of a Unit, but also to the Owner's servants~ tenants, family members an 
and, in the case of Units 113 through 117, inclusive, their customers and/or clients, 
Board may adopt rules and regulations governing the use of the Limited C 
Elements. 

8.3. REALLOCATION, A Limited Common Element may; e--re l a 
between Units only with the approval of the Board and by an am 
Declaration executed by the Owners and Eligible Mortgagees of 
Limited Common Element was and will be allocated. e ard ~-·----=:c.c-

request of the Owner or Owners under ihis Section m 30 days nr--w:u-m 

period provided by this Declaration, unless the prop s d reallocat 
with the Condominium Act or the Declaration. The a lure of the 
request within such period shall be deemed approval t ere . T 
recorded in the names of the parties and of e Condomi · ommon Element may 
be reallocated as a Limited Common Elem , r a Limited Common Element may be 
incorporated into an existing Unit with the ap of 67% of the Owners, including the 

Such reallocation or incorporati~ shal r c an amendment to the Declaration 

Owner of the Unit to which the Limited~on e ent was allocated and the Owner 
of the Unit to which the Limited Comm~w e allocated or incorporated. 

and the Survey Map and Plan~ ~LE 

9

• 

• ~ANDSTORAGE 

9.1. G ~ ~GE IN UNITS, Each Unit shall be allocated one or 
Gro100.0JrN~~king spaces and one storage unit as set forth on the 

~u·~-...F NG SPACES, Parking spaces within the Condominium are to 
e par · n of operable passenger motor vehicles and may not be used for 
ercial hicles, trailers, or recreational vehicles, or for other purposes 

e _______ ,?··-pres sly allowed by rules and regulations adopted by the Board. 
y 1rect that any vehicle or other thing improperly parked or kept in a 

ng spa any vehicle lacking or displaying a parking permit be removed, and if it 
oved the Board may cause it to be removed at the risk and cost of the owner 
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ARTICLE 10, 

PERMITTED USES, MAINTENANCE OF UNITS; CONVEYANCES 

10.1. USE; TIMESHARING PROHIBITED, Except as otherwise provided in 
Section 10.2 below, the Units are intended for and restricted to residential use only on 
ownership, rental, or lease basis, and for social, recreational, or other reasonab ti itf s 
normally incident to such use, which may include use as a home office not involvm 
of the Unit by nonresident employees or regular visits to the Unit by custo ......... ".,r ients. 
Timesharing of Units, as defined in RCW ch. 64.36, is prohibited. 

10.2. COMMERCIAL USES. Units 113, 114, 115, 116 and 
of the Condominiwn may be used for retail or office uses by the 
such commercial use is to the extent permissible under applicabl 
ordinances and subject to the following: 

10.2.1. Such commercial uses must 
Owners as determined by the Board in the exercise reasonab 
Customers or clients of any business operating from s c 
entry of the Unit exclusively; provided, ho ever, that an .,.....,...,..,ustomers or clients who 
are persons with disabilities or who are ot · e incapable of accessing such Units due 
to physical limitations and/or the layout of the · ays and entrances to such Units may 
access such Units through the common ar djacent to such Units. 

10.2.2. A sign m y be ce o e terior subject to the Signage Policy 

adversely affect the business of the er uch Unit, 

10.2.3. No su ruts sed for conducting: manufacturing 
etail es of p ographic literature, photographs or movies; 
e~ hall or other similar fonn of amusement center; 
· · ul~cl1 · picture theater; massage parlor; laundry; 
r c ~)n plant; jail; hotel, apartment hotel and motel; package 
y o · reta pet shop or small animal clinic; work release center, 

c ter o o ial service agency. 

delivery or shipment of merchandise, supplies, and fixtures to 
such t shall be accomplished in a manner that shall not unreasonably 
the q e enjoyment or the security of the other Units. 

10.2.5. The Owner of any such Unit shall not allow or permit any 
t' uing · tion or any offensive or obnoxious and continuing noise or any offensive 

or ~~ ious and continuing odor to emanate from the Unit into any other Unit, nor shall 
t Own r llow or pennit any machine or other installation therein to constitute a 
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nuisance or otherwise to unreasonably intelfel'e with the safety or comfort of any of the 
Owners of other Units. 

10.2.6. The Owner of any such Unit shall not use nor occupy the Unit nor 
do or pennit anything to be done thereon in any manner which shall make it impossi 
for the Association to carry any required insurance, or which will invalidate or 
unreasonably increase the cost thereof or which will cause structural injury to t 
building, or which would constitute a public or private nuisance or which will v10 

laws, regulations, ordinances or requirements of the federal, state or local go31:eJJJLme 
of any other governmental authodties having jurisdictions over the prop 

10,2.7. The Owner of any such Unit shall bear the ex~s · o 
any changes in utility services necessitated by the use of the Unit~g 

10,2.8, The cost of any trash disposal fo uc it in ess of the 
average cost of trash disposal for a comparable Unit so ely for 1 e tal purposes 
shall be directly assessed to the Unit in the Board's e sonable di r tion. 

So long as the Owner of any such Unit complies wit t 
and of applicable law, such Owner's right to conduct b · e 
of, such Unit shall not be denied or unreas bly conditione . 

10.3. LEASING. No lease or r o 't ay be less than the entire Unit. 
All leases or rental agreements foi; the 'ts s all p ide that its terms shall be subject in 
all respects to the provisions of ttfi~ar ti 11 the Bylaws and rules and regulations 
of the Association and that any fail o nt to comply with the terms of such 
documents, rules, and regula · all fault under the lease or rental agreement. 
If any lease under this Sectio oes no c ntain the foregoing provisions, such provisions 
shall nevertheless b ~~d e part o the lease and binding upon the Owner and the 
tenant by reason e' s is Declaration. All leases and rental agreements 
shall be in writ' 1es a eases and rental agreements shall be delivered to the 
Association b fi e cy ences. If any lessee or oocupant of a Unit violates 

Bylaws or of the dreg ations of the Association, and the Board determines that 
or permits the · la: ~-on b 1 uests and invitees of any provisions hereof or of the 

such violati a be peated and that a prior notice to cease has been given, the 
Board ma 1ve no ·c to the lessee or occupant of the Unit and Owner thereof to 
forthwith e e such v olations, and if the violation is thereafter repeated, the Board shall 
have u o · , o behalf and at the expense of Owner, to evict the tenant or occupant 
if e a· to o so after Notice from the Board and an Opportunity to be Heard. The 

d shall no liability to an Owner or tenant for any eviction made in good faith. 
ociation shall have a lien against the Owner's Unit for any costs incurred by it in 

with such eviction, including reasonable attorneys' fees, which may be 
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collected and foreclosed by the Association in the same manner as Assessments are 

collected and foreclosed under Article 17. Other than as stated in this Section, there is no 

restriction on the right of any Owner to lease or otherwise rent bis Unit. 

10.4. MAINTENANCE OF UNITS, COMMON ELEMENTS, AND LIMITED Co 

ELEMENTS, RECORDS. Except as provided below, the Association is responsible for 
maintenance, repair, and replacement of the Common Elements and the LimiteS;K;Q!Jruri:Qn, 

Elements, and each Owner is responsible for maintenance, repair and replace:men 

Owner's Unit. Each Owner shall, at Owner's sole expense, keep the interr-· ._.__... •. ..._ 

and its equipment, appliances, and appurtenances in a clean and sanitarx nditio 

rodents and pests, and in good order, condition, and repair and shall do 
and painting at any time necessary to maintain the good appearance 

Unit. (\' 

10.4,1, Each Owner shall be responsib o he ~~ , repair, or 

replacement of any plumbing fixtures, water heaters, ' con itionin · , fans, and 

heating equipment which serve only that Unit, whe or not loci in the Unit, In 
addition, each Owner shall be responsible for them · enance, rep i or replacement of 

any windows or doors which serve only that Unit, wH or no ated in the Unit; 

provided, however, that such maintenance, repair and re aceme shall be subject to 

oversight by the Association and shall be · tent with the quality, materials and finish 

standard to the Condominium. Notwithstan e foregoing, the Association shall be 

responsible for periodic washing of the ex ' r o windows. 

10.4.2, Each Owners ke,eytl\e1 spective Limited Common 

Elements in a neat, clean and o~r~c i 1~ m accordance with any rules and 
regulations of the Association. 

10.4.3. The s oc1atio , as a Common Expense, provide for the 

inspection of any por)~n of nit or D' ited Common Element, the failure of which to 

Elements or anot U · s ecessary Common Expenses, including, but not 
maintain properly 93/c~ e e Common Elements, Limited Common 

limited to, de k ra , rep d flue, bathtubs, sinks, toilets, hot water tank and 

plwnbing and [,;;;vi.u..,,;>.J. es. he Association shall provide at least three days' notice 

to the occupant Unit shall specify in the notice what items are to be inspected 

and a time for in · on. If the inspection discloses the need for repair or 

replaceme ~ci · n may either require the responsible Owner to make the repair 
or replace nt or t ake the repair or replacement itself and allocate the cost thereof to 

Owner. T e ssoc· ton shall maintain complete records of all inspections, maintenance, 

r c ents done by it or its agents or contractors with respect to the 
ents, Limited Common Elements or Units. 

Condominium Declaration 
/8418-002 66m909t.doo 

Page 186 

page 10 



10.5, EXTERIOR APPEARANCE. In order to preserve a uniform exterior 
appearance for the Condominium, the Board shall provide for the maintenance. repair, 
and replacement of the exterior of the building. No Owner may modify or decorate the 
exterior of the building, or screens, doors, awnings, or other portions of any Unit visible 
from outside the Unit without the prior written consent of the Board or in accordanc 
with rules or regulations of the Association. No solar panels, radio or television ante 
satellite dishes or other appliances may be installed on the exterior of the build' ,~-,AU·lJ.l,\Jµ~\ 

the prior written consent of the Board. 

10.6. PROTECTED ANTENNAS. An Owner may not install an aru1epna, 
other receiving device in or on any portion of the Common Elements or 
Elements, except as provided in this Section. Each Owner shall haV, 
Protected Antenna (as defined by the provisions of 47 C.F.R. § 1 ,.,""'-rr,<('r,"''"' 
now exists or is hereafter amended or replaced, or any other fede , 
code, rule or regulation that pre-empts, prohibits or li · res icti onditions to, 
the installation, maintenance or repair of telecomm tions equi.omemr-6esired by an 
Owner) (but no other kind of antenna, dish or recei device) 'n Limited Common 
Element area allocated to the Owner's Unit, subject o e conditio and limitations set 
fo1th in this Section; provided, however, the Associa n · it the installation of a 
Protected Antennae by Owners if the Asso ·ation provide .... -.... ... =nial antenna system that 
complies with the FCC Rule or any other l , dinance, rule or regulation that permits 
such prohibition. If the provisions of this Sec · n nflict with ariy applicable federal, 
state or local law, ordinance, rule or reg~· ili e s of such law, ordinance, rule or 
regulation shall prevail, but the conditio 1J 'ta set forth in this Section shall be 
enforced to the maximum exten(?ermi a . , 

10.6.1. Owner pro~· a Protected Antenna shall be deemed 
to warrant to the Association a a ee a he Protected Antenna for Owner's Unit will 
be installed and maintained, wner' o ost and expense, in a diligent and 
workmanlike manne~d in c rdanc 'th all applicable federal, state and local laws, 
ordinances, rules re · o otected Antenna shall be installed by a 
qualified, licen-"''ll-lJ'"' on actor to install any Protected Antenna under a 
contract with e · ch e ntractor acknowledges and agrees that the contractor 
shall have no · n 't espect to any property other than the Unit of Owner. 
Owner shall del ch contract to the Association. 

·or to installing any Protected Antenna, Owner proposing the 
hall de ·v r reasonable evidence to the Board that any applicable warranty 

ed result of the installation or presence of the Protected Antenna. 
u~= o the Board a copy of any plans and specifications for the 

latio o e Protected Antenna. Such plans and the installation shall conform with 
nginee · g and construction practices and shall demonstrate that the installation or 

ce will not adversely affect the building or any Unit. In particular, the 
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installation shall not, without the consent of the Board, which it may withhold in its sole 
discretion, penetrate the exterior of the building. The Board may have the installation 
inspected by a member of the Board, the Managing Agent or its consulting engineer or 
architect at such stages as the Board deems prudent, provided such inspections do not 
materially delay the installation. 

10.6.3. Owner of the Unit benefited by the Protected Antenna 
indemnify, defend, and hold the Association and each other Owner harmless fro 
liability, cost or expense arising out of or in conuection with the Protected~ 
including the cost of repairing any damage to the Building caused by th tallat1 , 
presence, use, maintenance, repair or replacement of any Protected Ant The 
Protected Antenna shall be deemed to be a part of the Unit served b 
Antenna and shall not be deemed a Common Element, 

~rnt{!:nml\.ce • ely · in its Unit 
, • .a.u..._._..,... not ex.tend 

. The Protected 

10.6.5. The Board may re u· the Protected Antenna to be painted so it 
blends in with its surroundings or located in · cular place or screened to minimize 
adverse aesthetic effects, provided that the st o · ting or screen is not unreasonably 
expensive in relationship to the cost oft t te nna and the painting, location 
or screening does not interfere with rec . ot~ 

10. 7. EFFECT ON INS~~thini, all be done or kept in any Unit or in 
any Common Element or Limit ent that will increase the rate of 
insurance on the property wit e P, 'o . itten consent of the Board. Nothing shall 
be done or kept in an nit o any on Element or Limited Common Element 
that will result in tl,16~~la: · f i ance on any part of the property, or that would 
be in violation of n 

10.8. L RA N OF COMMON AND LIMITED COMMON 
e C n Elements and Limited Common Elements shall be 
n fthis Declaration and the rules and regulations of the Board. 

'J2•4-~ .. "" e onstructed in or removed from any Common Element or 
e ent without the prior written consent of the Board . 

• Except as set forth in Section 10.2, no sign of any kind shall be 
e public view on or from any Unit, Limited Common Element or Common 

ent wi the prior consent of the Board. The Board may erect, in the Common 
, a master directory listing Units that are for sale or lease or may regulate the 

ation of signs advertising Units for sale or lease. This Section shall not apply 
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to the Declarant who may post such signs on the property as it deems necessary or 
appropriate for the sale of Units in the Condominium as long as the Declarant has a Unit 
for sale. 

10.10. PETS. Domesticated animals or birds (herein referred to as "pets" m 
kept in Units subject to rules and regulations adopted by the Board, provided that 0 
shall not keep more than (i) two dogs or (ii) two cats or (iii) one dog and one c · 
Unit. Pets are not allowed on any Common Elements unless they are on a leas 
person's control or in a carrier. The Board may, after Notice and Opport · o 
Heard, at any time require the removal of any pet which it finds is distur g othe 
Owners unreasonably, and may exercise this authority for specific pets e 
pets are permitted to remain, 

10.11. QUIET ENJOYMENT, OFFENSIVE ACTIVITY. No ~1 erm' 
anything to be done or kept in the Owner's Unit, Limit~eor)lllti.OJJ~ , or 
Common Elements which would interfere with the ri of quiet en Uj<J.!!l,<,IU of the other 
residents of the Condominium. In particular, louds e ers for so systems shall not be 
rigidly attached to a party wall with another Unit or ched to the c ilings, walls, 
shelves, or cabinets in a Unit in a manner that will in c :vibrati into the structure of 
the building. 

10,12, OFFENSIVE ACTIVITY, Noa· ~r offensive activity shall be carried 
on in any Unit, Limited Common Element, or C n Element, nor shall anything be 
done therein that may be or become an a o ance to other Owners. Owners 
shall not permit any condition to exist 'J~ , breed, or harbor infectious plant 
diseases or noxious insects or •in U 

10.13. TRASH REMOVA ~~ shall be responsible for removing all 
trash or garbage from the Uni J;~ it in proper receptacles. 

t e.__ge e recessed, stored, transported, handled, or disposed 

~

TAN • The Owner of each Unit shall not pennit any 

of on, under, i o h the.__~ er's Unit or the Condominium. Each Owner shall 
indemnify, de eu1.1,✓U¥JLU o haim..1 ss the other Owners and the Association from all 
fines, suits, pro s, cl · , and actions of any kind arising out of or in any way 
connected with y 1 or 1scharges of Hazardous Substances or wastes arising from 
the operati ~~ nit or the Property by the Owner, tenants, or invitees of the 
Unit. As s d here , e term "Hazardous Substance" means any hazardous, toxic, or 
dangerous stance aste, or material that is or becomes regulated under any federal, 
state c e ordinance, rule, regulation, or other law now or hereafter in effect 
pe · t nv1ronmental protection, contamination, or cleanup, including without 
r tion an s bstance, waste, or material that now or hereafter is designated as a 

us Substance" under the Comprehensive Environmental Response, 
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Compensation and Liability Act (42 U.S.C, § 9601 et seq.), or under any local or state 
rule or regulation. Without limiting the foregoing, Hazardous Substances shall include, 
but not be limited to, any substance which after being released into the environment and 
upon exposure, ingestion, inhalation, or assimilation, either directly from the environment 
or indirectly by ingestion through food chains, will or may reasonably be anticipate t 
cause death, disease, behavior abnormalities, cancer, and/or genetic abnormalities. 

10.15. CONVEYANCE BY OWNERS, NOTICE REQUIRED. The right of an 
to convey the Unit shall not be subject to any right of approval, disapprov 
or similar restriction by the Association or the Board, or anyone acting o 
An Owner intending to convey a Unit shall deliver a written notice to ~--,~ ~ 
two weeks before closing, specifying (a) the Unit being sold, (b) the ............ .A.,,.,. 

the purchaser, of the closing agent, and of the title insurance com 1 g e 
purchaser's interest, and ( c) the estimated closing date. The Boa d shall ha the n t to 
notify the purchaser, the title insurance company, and eclo ing t of amount of 
unpaid Assessments and charges outstanding against Unit, wheu • ..,,e-u,--uot such 
infonnation is requested. Promptly upon the conve ce of a U e new Unit Owner 
shall notify the Association of the date of the conve e and the t Owner's name and 
address. The Association shall notify each insurance any t t as issued an 
insurance policy under Article 21 of the name and addres ew Owner and request 
~~~O~~~a~ed~--•~~~~~M~~~~~ 

conveyance of each Unit, every Mortgage, lie , o ther encumbrance affecting that Unit 
and any other Unit or Units or real prope , er the percentage of undivided 
interest of that Unit in the Common Ele nfS) s I o aid and satisfied of record or the 
Unit being conveyed and its un~ided ere6Jlltt\the ommon Elements shall be released 

therefrom by partial release dul~~rd r ~ chaser of that Unit shall receive title 
insurance from a licensed title ins c co against such Mortgage, lien, or other 

encumbrance. (? ~ 
• ~CLEU. · 

T.,...., ... ,......,..,.,1~s AND SPECIAL DECLARANT RIGHTS 

11.1. GHTS, Declarant reserves the Development Right to 
(a) create up to a to 70 'ts within the Condominium, (b) create Limited Common 

Elements a~en t t se Units and (c) allocate parking spaces and storage areas to 
Units as ited on Elements pursuant to Article 9. 

• L DECLARANT RIGHTS. Declarant reserves the following Special 
· li o long as Declarant owns a Unit: (a) to complete any improvements 

on ey Maps and Plans, (b) to maintain sales offices, management offices, 
and ex erior signs advertising the Condominiwn, and models in Units that are not 

dare for sale by Declarant, in Units owned by Declarant, and in the Common 
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Elements of the Condominium, (c) to conduct sales events and other activities relating to 
the marketing of Units in the Common Elements of the Condominium; (d) to use 
easements through the Common Elements for the purpose of making improvements 
within the Condominium, and (e) to elect, appoint, or remove any officer of the 
Association or any member of the Board during the period ofDeclarant Control as 
provided by Article 14. 

11,3. DECLARANT INSPECTIONS. Declarant shall have the right, but no 
obligation, to conduct inspections and tests from time to time of all or any 
Condominium in order to ascertain the physical condition of the improv 
Condominium and to determine whether maintenance, repairs or replac 
such improvements are indicated, Declarant shall pay all costs of st:1r_n..-1nq·n!'!r. 

tests made pursuant to this Section, shall restore the affected port' o 
condition immediately prior thereto, and shall indemnify the Ass 'ation 
any affected Units from any damage resulting there-fro e lar t all 
of entry on, over, under, across and through the prop as may be 
to exercise the rights described in this Section. 

11,4. DECLARANT RIGHT TO ATTEND Ass cyN ION 

MINUTES AND NOTICES, Until December 31, 2010, (a)"l:) ar shall have the right to 
attend all meetings of the Board and the A 'ation; (b) the Association shall send 
Declarant notices of such meetings at the sam e notices are given to the members of 
the Board or the Association, as the case m opies of minutes of all meetings of 
the Board and the Association; and (c) I..Je1~~l~ ve the right to inspect the books 
and records of the Association aR.furth ro 1 e i ection 13.7. Notices and minutes 
shall be given to Declarant in wilil~to e 1 ran t the address specified in Section 13.5 
or in such other manner as Declar s 1 s e · , 

11.5. TRANSFER, T g ts s · ed in this Article shall not be transferred 
except by i.nstrumentP4denc n the tra er executed by Declarant or Declaranfs 
successor and the t tisf'e~ in Kitsap County, The rights and liabilities of 
the parties involv c a an , and of all persons who succeed to any 
Development i t r ecia arant Right, are set out in RCW 64.34.316. , 

ARTICLE 12. 

~ YFORREPAIRORMAINTENANCE 

he ~ n and its agents or employees may enter any Unit and the Limited 
allocated thereto to effect repairs, improvements, replacements, 

tenan sanitation work deemed by the Board to be necessary in the perfonnance 
ties, to clo necessary work that Owner has failed to perfonn, or to prevent damage 

on Elements or to another Unit. Except in cases of great emergency that 
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preclude advance notice, the Board shall cause the Unit occupant to be given Notice and 
an Opportunity to be Heard as far in advance of entry as is reasonably practicable. Such 
entry shall be made with as little inconvenience to Owners and occupants as practicable. 
The Board may levy a special Assessment against Owner of the Unit for all or part of the 
cost of work that Owner has failed to perform which may be collected and foreclose 
the Association in the same manner as Assessments are collected and foreclosed unde 
Article 17. Tue Board may require Owners and tenants to furnish duplicate ke 
Units to the Board or the Board's designated agent. 

ARTICLE 13, 

OWNERS ASSOCIATION 

13.1. FORM OF ASSOCIATION. The Owners of 

13.2. BYLA ws. The Board will adopt s to supplement the Declaration, 
provide for the administration ofthe

1

:~ an property, and for other purposes 
not inconsistent with the Condomini=\)c/~ ec aration. 

13,3, QUALIFICATION~ RAN ~ ach Owner of a Unit (including the 
Declarant) shall be a member of the s d shall be entitled to one membership 
for each Unit owned, which """"'="'Lshi be considered appurtenant to that 
member's Unit. Ownership f Unit I e the sole qualification for membership in 
the Association. A hers · hall be transferred in any way except upon the 
transfer of title to U o to the transferee of title to the Unit, provided 
that if a Unit h c tract, the contract purchaser shall exercise the rights of 
Owner for p o..'v'Yt'-th~ sso · ion, this Declaration, and the Bylaws, except as 
hereinafter lirm the voting representative unless otherwise specified. Any 
attempt to make p sfer shall be void. Any transfer of title to a Unit shall 
operate aut ~·c t sfer the membership in the Association to the new Owner. 

13 4. Pow OF THE AssocIA TION. In addition to those actions authorized 
elsew i ration, the Association shall have the power to: 

Adopt and amend the Bylaws and the rules and regulations for the 
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13,4.2. Adopt and amend budgets for revenues, expenditures, and 
reserves, and impose and collect Common Expenses and special Assessments from 
Owners; 

13,4,3. Hire and discharge or contract with Managing Agents and o 
employees, agents, and independent contractors; 

13.4.4, Institute, defend, or intervene in litigation or administra 
proceedings in its own name on behalf of itself or two or more Unit Owne.,.~ ~ ......... ,~ .... ...,, 
affecting the Condominium, provided, however, that the approval of 0 
least 67% of the votes in the Association shall be required before the A c· tion a 
institute, commence or intervene in any litigation or administrative ,Pffi e ·c· ding 
arbitration, other than litigation or other proceedings against O etS1o o ec · 
delinquent Assessments or for enforcement of the Declaration or les and e lati s of 
the Association; but Owner approval shall not be requi nt o ch litigation 
or administrative proceedings; 

13.4,5. Make contracts, borrow mo e 

13.4.6. Regulate the use, maintenance, air, e acement, and 
modification of Common Elements and L' d Common Elements; 

13.4.7. ts to be made as a part of the 
Common Elements; 

.4.8, , No structural change shall be made to a Unit 
with p of the Owner of that Unit; and 

~ The beneficial interest in any property acquired by ~QQllldo pursuant to this Section shall be owned by the Owners in the same 
s their respective interests in the Common Elements and shall 

r be held, sold, leased, mortgaged, or otherwise dealt with as the Board 
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13.4.9. Grant easements, leases, licenses, and concessions through or 
over the Comn1on Elements and petition for or consent to the vacation of streets and 
alleys; 

13.4.10. Impose and collect any payments, fees, or charges for the us , 
rental, or operation of the Common Elements and for services provided to Owners; 

13.4.12, Impose and collect charges for late payment of 
further provided in Article 17 and, after Notice and an Opportunity t 
Board or by such representative designated by the Board and in aoco:ramice 
procedures as provided in this Declaration, the Bylaws, or rules n regula · o a 
by the Board, levy reasonable fines in accordance with tabli d schedule 
thereof adopted by the Board and furnished to the 0 
Declaration, the Bylaws, and rules and regulations o 

13.4,13. Impose and collect reasonabl c 
recording of amendments to this Declaration, resale ce · 
RCW 64.34.425, and statements ofunpai essments; 

Assessments; 

er powers conferred, by this Declaration or the 
Bylaws; 

~ • ercise any other powers necessary and proper for the 
goveman ~ · on of the Association. 

• S IA TION ANNUAL INSPECTIONS, At least annually, the Association 
ondominium inspected by a qualified engineer, architect or other 

ed pro ional ("Inspector") in order to ascertain the physical condition of the 
e ents in the Condominium and to determine whether maintenance, repairs or 
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replacements of any such improvements are indicated. The inspection shall cover, at a 
minimum, the building envelope, including the roof, balconies, terraces, windows and 
doors, plumbing lines, storm and sanitary sewer lines and other building systems. 
Promptly after completion of the inspection, the Inspector shall prepare a written report of 
the inspection to the Board (the "Annual Inspection Re.port"). Until December 31, 0, 
the Board shall promptly send a copy of each Annual Inspection Report to Declarant 
the following address: 

Bremerton Partners, L.L.C. 
4739 University Way N.E., Suite 1607 
Seattle, WA 98105 

The Association shall cause any necessary main nee cribed in each Annual 
Inspection Report to be completed in a ti anner. The Association and the Owners 
shall be deemed to have waived any claim ag · Deolarant or Declarant's architect or 
contractor for any damage to the Condom' • 'rect result of the Association's 
failure to cause any such repairs or m · e ormed. 

13.6. FINANCIAL STA~IEN ~ DS. The Association shall keep 
financial records in accordance wi ~r~~pted accounting principles and in 

requirements set forth in RC , 4.4 . I financial and other records shall be made 
sufficient detail to enable the A~' a~~ ply with the resale certificate 

reasonably available ex i ation b ny Unit Owner and the Owner's authorized 
agents. At least <ll¼''''¥1-''.YtS ,,.pe s cia ·o shall prepare, or cause to be prepared, a 
financial stateme t · n accordance with generally accepted accounting 
principles. T tement shall be audited at least annually by a certified 
public accoun~a✓n,.,· a ro her of the Board or an Owner. The financial 
statement shall ~~~v...,,1-1 1 time for the Association's annual meeting and in any 
event within 1 owing the end of the fiscal year and a copy of such financial 
statement en ... ,.........,. s t t eclarant for each year through 2010. Any Mortgagee will, 
upon requ t, be en "t d to receive the annual financial statement within 120 days 
following end o t e fiscal year. The Board, or persons having 35% of the voting 
po · o 1e so · tion, may require that an audit of the Association and management 
bo s be e nted at any special meeting. An Owner, at his expense, may at any 

s able tt conduct an audit of the books of the Board and Association. Upon 
guest of FHLMC, FNMA, HUD or VA, if it is a Mortgagee, the Association 
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shall provide such Mortgagee within a reasonable time the financial statement of the 
Association for the preceding fiscal year. 

13,7, INSPECTION OF CONDOMINIUM DOCUMENTS, BOOKS, AND RECORDS. 
The Association shall make available to Owners, Mortgagees, prospective purchase 
their prospective Mortgagees, and the agents or attorneys of any of them, current cop1 s 
of this Declaration, the Articles, the Bylaws, the rules and regulations of the A · tio 
and other books, records, and financial statements of the Association. "Availab e 
mean available for inspection upon request, during normal business hoursnother 
reasonable circumstances. The Association may require the requesting to p 
reasonable charge to cover the cost of making the copies. . 

/Qj ARTICLE 14. 

DECLARANT CONTRO 

14.1. DECLARANT CONTROL UNTIL TRA s TION DATE, ntil the Transition 
Date, Declarant shall have the right to appoint and r :ve all me b rs of the Board, 
provided that (a) not later than 60 days after conveyan o O o e Units that may be 
created to Owners other than Declarant, at~one memoe not less than 25% of the 
members of the Board must be elected by s other than Declarant and (b) not later 
than 60 days after conveyance of 50% of the · s at may be created to Owners other 
than Declarant, not less than one-third of e the Board must be elected by 
Owners other than Declarant. 

14,2, TRANSITION DAQ, ol of the Association shall terminate 
on the Transition Date. The Transit1 be no later than the earlier of 
(a) 60 days after conveyance a O of ·ts that may be created to Owners other 
than Declarant, (b) five years a r the a e recording of this Declaration, (c) two years 
after the last convei of a ·t or ast exercise of a Development Right to create a 
Unit, or ( d) the da e n ~ records an amendment to this Declaration signed 
by Declarant ] r ~ec agee pursuant to which Declarant voluntarily 
surrenders the ri h er a nt and remove officers and members of the Board. If 
Declarant vol ~-surr s control pursuant to (d) above, Declarant may require that 
for the duration riod Declarant Control, specified actions of the Association or 
the Board, es · e · recorded instrument executed by Declarant, be approved by 
Declarant ore ecome effective. 

"M.c,.'-A,(IL-"1\NT,S TRANSFER OF ASSOCIATION CONTROL. Within 60 days 
ate, Declarant shall deliver to the Association or to the Managing 

of the Owners and of the Association held or controlled by Declarant 
ot limited to, the following: 
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14.3.1. The original or a photocopy of the recorded Declaration and each 
amendment to the Declaration; 

14,3,2, The certificate of incorporation and a copy of the Articles as filed 
with the Secretary of State; 

14.3.3. The Bylaws; 

14.3,6. Resignations of officers and members of 
required to resign because Declarant is required to relin · 

14.3.8. 

14.3.9. All tangible personal ,....,...,.,...,.r" of the Association, represented by 
Declarant to be the property of the Associ · · n ntory of the property; 

14.3,10. Except fQr alte a io ~ 't done by a Unit Owner other than 

remodeling of the Condominium, · ce i ofDeclarant or a licensed architect or 
Declarant, the copy ofDeclarattt¼~ pee cations utilized in the construction or 

engineer that the plans and spe · 1c 'o Pzesent, to the best of such Person's 
knowledge and belief, the ac plans 1p'ecifications utilized by Declarant in the 
construction or remo~ng o e Con inium; 

14. . ~~ cies or copies thereof for the Condominium and the 
Association; "'--~ 

f any certificates of occupancy that may have been issued 

~ Any other permits issued by governmental bodies applicable to 
the Condo ~ rce on the Transition Date; 

.3.14. All original warranties that are still in effect for the Common 
ents, o other areas or facilities that the Association has a responsibility to 
ta· and repair, from the contractor, subcontractors, suppliers, and manufacturers and ,, 
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all owners' manuals or instructions furnished to Declarant with respect to installed 
equipment or building systems; 

14.3.15. A roster of Unit Owners and Eligible Mortgagees and their 
addresses and telephone numbers, if known, as shown on Declarant's records and th 
of closing of the first sale of each Unit sold by Declarant; 

Declarant Control, the records of the Association sh l 
transfer by an independent certified public accountant 
accepted auditing standards unless the 0 
elect to waive the audit. The costs of the au ·t 

ARTICLE 15. 

THE BOARD 

• SELECTION OF THE BOARD AND OFFICERS. Prior to the Transition Date, 
~tii nor a ntment of members of the Board shall be governed by Section 14.1. 
'ithi days after the Transition Date, Owners shall elect a Board, a majority of whom 
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must be Unit Owners. The number of Board members and their terms of services shall be 
specified in the Bylaws. The Board shall elect officers in accordance with the procedures 
provided in the Bylaws. The members of the Board and officers shall take office upon 
election. Removal of Board members, and their terms of service shall be as provided in 
the Bylaws. 

15.2. POWERS OF THE BOARD. Except as provided in this Declaratio , e 
Bylaws or the Condominium Act, the Board shall at all times act on behalf of e 
Association. The Board may exercise all powers of the Association, ex~e w 
provided in the Condominium Act, Declaration, or the Bylaws. 

15.3. MANAGING AGENT. The Board may contract with ~i 
professional Managing Agent to assist the Board in the managem 1-Qp~a · n fthe 
Condominium, and may delegate such of its powers and duties t e Man nng A t as 
it deems to be appropriate, except as limited herein. T · 'on of\orofesfi6nal 
management and assumption of self-management by Associati~ subject to 
the provisions of Article 26. Any contract with a M aging Age s all have a tenn no 
longer than one year (but may be renewable by agre nt of the p rt es for successive 
one-year periods) and shall be terminable by the Bo · hout ent of a termination 
fee, either (a) for cause, on 30 days' written notice or (b · o ause, on not more than 
90 days' written notice. ~ 

15.4. LIMITATIONS ON BoARHA HO T The Board shall not act on behalf 
of the Association to amend this Declar ~• ~ er that requires the vote or 
approval of the Unit Owners or Eligibl o e ursuant to Article 26, to terminate 
the Condominium pursuant to ~c e 2 o el members of the Board or determine 
the qualifications, powers, and dut~~e ffice of members of the Board. The 
Board may, in accordance wiyth ~ w 1 vacancies in its membership for the 
unexpired portion of any ter . 

15.5. RI a o C N PORTUNITY To BE HEARD, Whenever this 
Declaration requi s io e Board be taken after ''Notice and Opportunity to 
be Heard," the lo shall be observed: The Board shall give written 
notice of the o to a Owners, Eligible Mortgagees, tenants, or occupants of 
Units whose int s e ignificantly affected by the proposed action. The notice 
shall include a ner s tement of the proposed action and the date, time, and place of 
the hearin all be less than five days from the date notice is delivered by the 
Board. A t e hean g the affected person shall have the right, personally or by a 
representa · to gi e stimony orally, in writing, or both (as specified in the notice), 
sub· e na rules of procedure established by the Board to assure a prompt and 
or e y r ~ut~n of the issues. Such evidence shall be considered in making the 

ci · on but sllldl not bind the Board. The affected person shall be notified of the 
· 'n the same manner in which notice of the meeting was given. 
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ARTICLE 16. 

BUDGET AND ASSESSMENTS 

16.1. FISCAL YEAR, The Board may adopt such fiscal year for the Associ ' 
as it deems to be convenient. Unless another year is adopted, the fiscal year will be tH 
calendar year, 

16.2. PREPARATION OF BUDGET. Not less than 30 days before e 
fiscal year the Board shall prepare a budget for the Association for the cp ng yea 
preparing its budget the Board shall estimate the Common Expenses oflh soci 
be paid during the year, make suitable provision for accumulation o 
amounts reasonably anticipated to be required for operation, mai 
replacement of the Common Elements and the Limited Common 
into account any surplus or deficit carried over from th,..,,,_,.,.,,..:ain 
income to the Association. 
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16.6. COMMON EXPENSES. Common Expenses shall include the cost of 
operation, maintenance, repair and replacement of the Common Elements and the Limited 
Common Elements, the general expenses of the Association, including management and 
professional fees and costs, insurance, and any other costs that the Board detennines 
benefits the Units. Common Expenses shall be allocated to all Unit Owners in 
accordance with their Common Expense Liability. 

16.7. CONTRIBUTION TO INITIAL WORKING CAPITAL. In connection 
closing of the sale of the first Unit and of the sale of each additional Unit, 
purchaser shall pay to the Association as a nonrefundable contribution t initi 
working capital fund in an amount equal to two times the estimated mo t4ly, sses 
against the Unit, which amount shall not be considered as an advan~lffilbIJ.! o: 
Assessments. On the Transition Date, Declarant shall make such,t,.·7J:t-.... ;,,,:;, .. 01:t1 111 lb 
Units remaining unsold on that date and shall be entitled to be re bursed 
paid as each such Unit is conveyed. Declarant shall no se yo -----·-...;_;;, 

up any budget deficits prior to the Transition Date. 
fund to defray any of its expenses, reserve con1:ributi , o:]constr · 

16.8, SPECIAL ASSESSMENTS. For those Co ~E~J s which cannot 
reasonably be calculated and paid on a monthly basis, th ~ay levy special 
Assessments for such expenses against th · , subject to ratification by Owners 
pursuant to Section 16.3. To the extent that mmon Expense is caused by the 
misconduct of an Owner or tenant of an~· th oiation may, after Notice and 
Opportunity to Be Heard, levy a special ~ e expense against the Owner of 
that Unit. () I J\i 

16.9. CREATION OF RES~~ ENTS, The Board shall create reserve 
accounts for anticipated expens r a or replacement of the Common Elements and 
Limited Common Elements ·c will c in the future in order to accumulate 
sufficient funds to paysµch e nses n they occur. The operation of reserve accounts 
and Assessments fi r:its~eto 11 be further governed by the Bylaws. 

16.10. T E ENTS. The Board shall notify each Owner in writing 
of the amount e no gen al and special Assessments to be paid for the Owner's 
Unit and shall copie o all budgets on which the general and special Assessments 
are based. Th l furnish the same information to an Owner's Mortgagee if so 
requested. 

PAY T OF MONTHLY ASSESSMENTS, On or before the first day of each 
c wner shall pay or cause to be paid to the treasurer or designated 

o ciation all Assessments against the Unit for that month. Any 
sme aid by the fifth day of the calendar month for which it is due shall be 
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delinquent and subject to late charges, interest charges and collection procedures as 
provided in Article 17. 

16.12, RECONCILIATION OF ASSESSMENTS TO ACTUAL EXPENSES, The 
Association shall establish and maintain its accounts and records in such a manner a: 
will enable it to deposit the Assessments for Common Expenses, including allocation 
reserves, and h1come to the Association to the account of the appropriate Units 
its expenditures from the appropriate accounts. In order that Unit Owners are co 
assessed for the actual expenses of the Association, the accounts of the As · 1 

be reconciled at least annually; and any surpluses (or deficits) in the ace ts sha 
credited to the benefit of or paid to (or charged to the account of or asse 
Owners of the Units who paid the surplus (or owe the deficit). 

16.13. PROCEEDS BELONG TO AsSOClATION. All Asses ~ ther 
receipts received by the Association on behalf of the C · · ~~~ ng to the 
Association. 

16.14. FAJLURE TO ASSESS, Any failure by t Board or t e Association to make 
the budgets and Assessments hereunder before the ex i · on of ~ ear for the ensuing 
year shall not be deemed a waiver or modification in an s ect the provisions of this 
Declaration, or a release of Owners from t e bligation to pay Assessments during that or 
any subsequent year, and the monthly Assess e amounts established for the preceding 
year shall continue until new Assessments ed. 

16.15. CERTIFICATE OF UNPA ~SSESSM1~S. Upon the request of any Owner 
or Mortgagee of a Unit, the Bo~will "--'···'L'Ja c 'ficate stating the amount, if any, of 
unpaid Assessments charged to th · 'ficate shall be conclusive upon the 
Board and the Association as to1_,mi:N1rool:imo such indebtedness on the date of the 
certificate in favor of all pure ers anU,J.~•nul.ilagees of the Unit who rely on the 
certificate in good faijh,_ The ard ma stablish a reasonable fee to be charged to 
reimburse it for th ~ ~a · ertificate. 

16.16, , .. ,...,,"',,,...,.._,-. LA F ASSESSMENTS, If Common Expense Liabilities are 
n s.._a.11~a?- 'nstallment thereof not yet due shall be recalculated in 
ealloc~ liabilities. 

SSESSMENTS ARE A LIEN; PRIORITY. The Association has a lien on a 
r any aid Assessment levied against a Unit from the time the Assessment is 

· under this Article shall be prior to all other liens and encwnbrances on a Unit 
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except (a) liens and encumbrances recorded before the recording of this Declaration; (b) a 
Mortgage on the Unit recorded before the date on which the Assessment sought to be 
enforced became delinquent, EXCEPT to the extent of Assessments for Common 
Expenses, excluding any amounts for capital improvements, based on the periodic 
budgets adopted by the Association pursuant to Article 16 which would have becom 
during the six months immediately preceding the date of a sheriffs sale in an action fo 
judicial foreclosure by either the Association or a Mortgagee, the date oftruste 
a nonjudicial foreclosure of a Mortgage, or the date of recording of the declaration 
forfeiture in a proceeding by the vendor under a real estate contract, provi e t e 
priority of the Association's lien against Units encumbered by aMortga eld by n 
Eligible Mortgagee or by a Mortgagee which has given the Association a: · est 
for a notice of delinquent Assessments shall be reduced by up to ti1J:eelrtte1Qtn:S... to 
the extent that such lien priority includes any delinquencies whic 
such Mortgagee becomes an Eligible Mortgagee or has given sue 
Association gives such Mortgagee a written notice of 
real property taxes and other governmental assessme 
Recording of this Declaration constitutes record not c and perfec ·o of the lien for 
Assessments; however, the Association may record n tice of cla' oflien for 
Assessments in the real property records of Kitsap Co r ording shall not 
constitute the written notice of delinquenci o a Mortgage-=-n-ed to above. 

AL FORECLOSURE, The lien arising 
Wlder this Article may be enforced judici ociation or its authorized 
representative in the manner set forth in c . 1. , or nonjudicially in the manner 
set forth in Section 17.3. The ~ocia o o ~ 'zed representative shall have the 
power to purchase the Unit at th'e1i cl e~y d to acquire, hold, lease, mortgage, 
or convey the same. Upon an expre iv 1 e complaint of any right to a deficiency 
judgment in a judicial foreclo tio , eriod of redemption shall be eight months. 
Nothing in this Section shall hibit A ociation from taking a deed in lieu of 
foreclosure, Except ~rovi in the eption to (b) in Section 17.1, the holder of a 
Mortgage or other ch~ · o obtains the right of possession of a Unit 
through foreclo o e · ·~ of foreclosure shall not be liable for any Assessments 
or installment er bee n:wdue prior to such right of possession. Such unpaid 
Assessments s e dee o be Common Expenses collectible from all the Owners, 
including such Mt>mam.<ee or er purchaser of the Unit. Foreclosure of a Mortgage does 
not relieve t".,...,"""""" of personal liability for Assessments accruing against the Unit 
prior to th h sa e. 

ICIAL FORECLOSURE. A lien arising Wlder this Article may be 
&t,i.:-~·-;u~-o 1ally in the manner set forth in RCW ch. 61.24 for nonjudicial 

losur e s of trust. For the purpose of preserving the Association's nonjudicial 
ure op on, this Declaration shall be considered to create a grant of each Unit in 

ific Northwest Title Insurance Company, or its successors or assigns 
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("Trustee"), to secure the obligations of each Unit Owner ("Granter,,) to the Association 
("Beneficiary") for the payment of Assessments. Grantor shall retain the right to 
possession of Grantor's Unit so long as Grantor is not in default of an obligation to pay 
Assessments. Trustee shall have a power of sale with respect to each Unit, which 
becomes operative in the case ofa default in a Grantor's obligation to pay Assessm t . 
The Units are not used principally for agricultural or fanning purposes. If the Associa · 
forecloses its lien nonjudicially pursuant to this Section, it shall not be entitled o 
priority over Mortgages provided in exception (b) of Section 17.1. 

17 .4. RECEIVER DURING FORECLOSURE. From the time of co 
an action by the Association to foreclose a lien for nonpayment of delin 
Assessments against a Unit that is not occupied by Owner thereof, t 
be entitled to the appointment of a receiver to collect from the Jes 
the Unit as and when due. If the rent is not paid, the receiver ma 
the Unit, refurbish it for rental up to a reasonable stan 
Condominium, rent the Unit or pennit its rental to ot 

then to applicable charges, then to costs, fees, and c 
then to the payment of the delinquent Assessments. 

17.5. ASSESSMENTS ARE PERtt I ON. In addition to constituting a 
lien on the Unit, all sums assessM by t e s/~o hargeable to any Unit, including 
all charges provided in this Article,~~~ anal obligation of Owner of the Unit 
when the Assessment is made. Sui ~~r sonal judgment for any delinquent 
Assessments shall be maintainy·~ reclosing or waiving the liens securing 
them. 

17.6. 1 N AND PERSONAL LIABILITY. A lien for unpaid 
Assessments an o · 01 · for payment of Assessments is extinguished unless 
proceedings t e fo lie r Hect the debt are instituted within three years after 
the amount of so ght to be recovered becomes due. 

SEVERAL LIABILITY. In addition to constituting a lien on the 
v1 in Section 17.2 for a deed in lieu of foreclosure, each 

joint and several obligation of Owner or Owners of the Unit to 
which the e are essed as of the time the Assessment is due. In a voluntary 

E 
tee of a Unit shall be jointly and severally liable with the granter for 

pai sments against the granter up to the time of the grantor's conveyance, 
t preJ e to the grantee's right to recover from the grantor the amounts paid by 

e therefor. Suit to recover a personal judgment for any delinquent Assessment 
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shall be maintainable in any court of competent jurisdiction without foreclosing or 
waving the lien securing such sums. 

17,8, LATE CHARGES AND INTEREST ON DELINQUENT ASSESSMENTS, The 
Association may from time to time establish reasonable late charges and a rate of in 
to be charged on all subsequent delinquent Assessments or installments thereof. In 
absence of another established nonusurious rate, delinquent Assessments shall 
interest from the date of delinquency at the maximum rate pe1mitted under 
RCW 19.52.020 on the date on which the Assessments became delinquen 

17.9. RECOVERY OF A'ITORNEYS' FEES AND COSTS. The As ci tion sh 
entitled to recover any costs and reasonable attorneys' fees incurred~ · 
the collection of delinquent Assessments, whether or not such col eotioINlct'v1 · s 
in suit being commenced or prosecuted to judgment. In addition t e Asso i 
entitled to recover costs and reasonable attorneys' fees· · apµ, 
enforcement of a judgment. 

17.10. SECURITY DEPOSIT, An Owner wh 11 been deli q ent in paying his 
monthly Assessments for three of the five preceding o s may required by the 
Board, from time to time, to make and maintain a secun e os· ot in excess of three 
months' estimated monthly Assessments, ·$ shall be collected and shall be subject to 
penalties for nonpayment as are other Assess l!ten . The deposit shall be held in a 
separate fund, credited to such Owner, and ay r orted to at any time when such 
Owner is l O days or more delinquent in a · se nts. 

17.11. REMEDIES CU~ATIV (~ ies provided herein are cumulative 
and the Board may pursue them, ~~~edies that may be available under law 
although not expressed herein, · ~-1.,~ y or in any order. 

6 ICLE18, 
Ft>~ DECLARATION,BYLAWS, 
~~ SANDREGULATIONS 

TS o ION. Each Ownet·, the Board, and the Association shall 18.1. 
comply strictly ¥ .... ,-• ...,.· Dec ation, the Bylaws, and the Rules and Regulations adopted 
pursuant ther..,..-,.--.._" tfi y be lawfully amended from time to time, and the decisions of 
the Board. om ly with any of the foregoing shall be grounds for an action to 

ages, and for injunctive relief, or any or all of them, maintainable 
--~~·---r- of the Association or by an Owner. 

AILURE OF BOARD TO INSIST ON STRICT PERFORMANCE NOW AlVER, 
ilure o Board in any instance to insist upon the strict compliance with this 

· n or the Bylaws or the Rules and Regulations, or to exercise any right contained 
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in such documents, or to serve any notice or to institute any action, shall not be construed 
as a waiver or a relinquishment for the future of any tenn, covenant, condition, or 
restriction. The receipt by the Board of payment of an Assessment from an Owner, with 
knowledge of a breach by Owner, shall not be a waiver of the breach. No waiver by the 
Board of any requirement shall be effective Wlless expressed in writing and signed :6 he 
Board. This Article also extends to Declarant. 

18.3. BOARD ENFORCEMENT. The Board has the authority to enforce 
Declaration, the Bylaws, and the Rules and Regulations by imposing the r 
provided herein, After repeated violations of the Declaration, Bylaws, o 
Regulations by an Owner and after an Owner's Right to Notice and Op 'ty to 
Heard, the Board shall have the authority to file an action for damyd · 
relief, including in a proper case, removal of the Owner from the ~ 't 
authority to pursue any and all remedies available in law or equi . ~ 

ARTICLE19 
TORT AND CONTRAC 

19.1. DECLARANT LIABILITY. Neither the~ 0 • ' r any Owner except 
Declarant is liable for Declarant's torts in ection with art of the Condominium 
which Declarant has the responsibility tom ' ·n. Otherwise, an action alleging a wrong 
done by the Association must be brought again Association and not against any 
Owner or any officer or director of the A oc1 · on. e wrong by the Association 

reasonable notice of and an opR<'$lni t n grunst the action, Declarant who then 
occurred during any period of Declaran on~ <Ufu Association gives Declarant 

controlled the Association is lia61e~t1s c· · on or to any Owner (a) for all tmt 
losses not covered by insurance s ssociation or that Owner and (b) for all 
costs that the Association wo hav · n ed but for a breach of contract, other 
wrongful act, or omisJl.!on by t e Asso · a; ion, If Declarant does not defend the action and 
is detennined to be fab1e o e ssoc · t on under this Section, Declarant is also liable 
for all litigation e p n , · sonable attorneys' fees, incurred by the 
Association in efi nse. statute of limitations affecting the Association's right 
of action und is to until the period of Declarant Control tenninates. An 
Owner is not pr 'nging an action contemplated by this Section because he 
or she is a Unit am mber or officer of the Association. 

Condominium Declaration 
18418-002 66111909/,doc, 
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inconvenience or discomfort resulting from any action taken to comply with any law, 
ordinance, or orders of a governmental authority. No diminution or abatement of 
Assessments shall be claimed or allowed for any such utility or service failure, or for such 
injw:y or damage, or for such inconvenience or discomfort. 

19.3. No PERSONAL LIABILITV. So long as a Board member, Association 
committee member, Association officer, Declarant, or Managing Agent has act · 
faith, without willful or intentional misconduct, upon the basis of such informatio 
then possessed by such person, no such person shall be personally liable t 
to any other person, including the Association, for any damage, loss, or udice 
or claimed on account of any act, omission, error, or negligence of such ~~ n, pr 
that this Section shall not apply where the consequences of suchg a· :sio 
negligence is covered by insurance obtained by the Board. C) 

ARTICLE 20. 

INDEMNIFICA 

Each Board member, Association committee m.em1oei;,-,A,:SS ciation officer, 
Declarant, and Managing Agent shall be i nified by the sociation against all 
expenses and liabilities, including attorneys e reasonably incurred by or imposed in 
connection with any proceeding to which such may be a party, or in which such 
person may become involved, by reasolno ~g ving held such position, or any 
settlement thereof, whether or not such sot] su h position at the time such 
expenses or liabilities are inc~, exc t e t such expenses and liabilities are 
covered by any type of insurance • xce t cases wherein such person is 
adjudged guilty of willful misfea c · e ormance of such person's duties; 
provided, that in the event of me , indemnification shall apply only when the 
Board approves such ~ttlem n and re ursement as being for the best interests of the 
Association. ~ ~ ~ 

"'-~ ARTICLE 21. 

INSURANCE 

i; EQUIREMENTS. Commencing not later than the time of the 
nit to a person other than Declarant, the Association shall 

ext reasdnably available, a policy or policies and bonds necessary to 
f(!eJa-;lpt0JU~~msurance, (b) commercial general liability insurance, (c) fidelity 

orkers' compensation insurance to the extent required by applicable laws, 
ectors' ii officers' liability insurance, and (t) such other insurance as the Board 
a isable. The Board shall review at least annually the adequacy of the 
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Association's insurance coverage. All insurance shall be obtained from insurance carriers 
that are general1y acceptable for similar projects, authorized to do business in the state of 
Washington, and meet the specific requirements of FNMA, HUD, VA, and FHLMC 
regarding the qualifications of insurance carriers. Notwithstanding any other provisions 
herein, the Association shall continuously maintain in effect property, liability, and 
fidelity insW'ance that meet the insurance requirements for condominium projects 
established by FNMA, ffiJD, FHLMC, and VA so long as any of them is a hol e 
Mortgage or Owner of a Unit, except to the extent such coverage is not available or 
been waived in writing by them. All such insurance policies shall providMr:1BI:-<!oV1er:age 
may not be cancelled or substantially reduced without at least 45 days' writte 
notice (10 days for cancellation for nonpayment of premium) to the Assa ·a· n as 
first named insured therein. g 

21.2. PROPERTY INSURANCE; DEDUCTIBLE. Toe prop ins sha , at 
the minimum and subject to such reasonable deductibl s Bo~ ermine, 
provide all risk or special cause of loss coverage in ount eq full 
replacement cost of the Common Elements, the Lim d Common ments, the Units, 
the interior partitions, equipment, fixtures, bettenne t nd impro~ ents in or serving 
the Units installed by Declarant or by Unit Owners in as anent part of the 
Unit and the equipment, fixtures, improve nts to the Un' · led by Declarant, and 
personal property of the Association with eed Amount Endorsement" and, of 
required by FNMA, FHLMC, HUD or VA, co tion code endorsements, such as a 
"Demolition Cost Endorsement," a "Cont' t L 1 · from Operation of Building 
Laws Endorsement," an "Increased Cos s ct1 Endorsement," and such other 
endorsements as FNMA or FID)4C de s e e and are available. The policy shall 
be written on an "all in" basis. "R{e§sli y h 11 vide a separate loss payable 
endorsement in favor of the Mortga e e 't. In the discretion of the Board, the 
policy may include loss due to u 'fference in conditions) coverage and 
coverage for improvements o ettenn n s 1 stalled by the Unit Owners. The Association 
or insurance trustee ~ , s hold i ranee proceeds in trust for Owners and their 
Mortgagees, as th r n . Each Owner and the Owner's Mortgagee, if 
any, shall be be olicy in accordance with the interest in the Common 
Elements app o e O 's Unit. Certificates of insurance shall be issued to 
each Owner an on request. Unit Owner shall be responsible for damage or 
loss within O 't up the amount of the deductible under the Association's 
policy. Eac",M~,. .. o it shall promptly advise the Association in writing of any 
bettermen 9~ ent intended as a pennanent part of the Unit costing $5,000 or 
more. \..~ 

MERCIAL GENERAL LIABILITY INSURANCE. The liability insurance 
rage s · ure the Board, the Association, Owners, Declarant, and Managing 

and co er all of the Common Elements in the Condominium with a "Severability 
ndorsement" or equivalent coverage that would preclude the insurer from 
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denying the claim of an Owner because of the negligent acts of the Association or of 
another Owner, and shall cover liability of the insureds for property damage, bodily 
injury, and death of persons arising out of the operation, maintenance, and use of the 
Common Elements, host liquor liability, employers' liability insurance, automobile 
liability insurance, and such other risks as are customarily covered with respect to 
residential condominium projects of similar construction, location, and use, The limi 
liability shall be in amounts generally required by Mortgagees for projects of st·,, ..... ·.•---­
construction, location and use, but shall be at least $2,000,000 combined sin le lim · 
bodily injury and property damage per occurrence and $4,000,000 general,,a~~~ 

21.4. INSURANCE TRUSTEE, POWER OF ATIORNEY, The nam 
the policies referred to in Section 21.2 and Section 21.3 shall be the 
trustee for each of the Owners in accordance with their respectiv 
Common Elements, except as provided in Section 22.2. The ins 
made payable to any trustee with which the Associatio n e int""' ___ ""=--·.,.--
agreement, or any successor trustee, who shall have usive auth r 
losses under the policies. Subject to the provisions f Section 21. , e proceeds must be 
disbursed first for the repair or restoration of the d ed prope , nd Unit Owners and 
lienholders are not entitled to receive payment of any · of roceeds unless there 
is a surplus of proceeds after the property h been compli;:;nU¥-,wµaired or restored or the 
Condominium is terminated. Each Owner 'nts the Association, any insurance, 
trustee or successor trustee designated by the 'ation, as attorney-in-fact for the 
purpose of purchasing and maintaining su ' ur c including the collection and 
appropriate disposition of the proceeds eo , ne iation of losses and execution of 
releases of liability, the executi~of all c ens d the perfo1mance of all other acts 
necessary to accomplish such purp~~~-

21.5. ADDITIONALg P'.!Y ~ IONS. The insurance obtained pursuant to 
Section 21.2 and Section 21. nalf co in e following provisions .and limitations: 

21. • ()Wcl,~ is an insured person under the policy with 
respect to liabili · · ill1> t r's interest in the Common Elements or 

t e s 'atio . 

Sue licies shall not provide for contribution by or assessment 
15 ome a lien on the property superior to the lien of a first 

21.5.4. Coverage shall not be prejudiced by (a) any act, omission, or 
e Owners of Units when such act or neglect is not within the scope of 
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Owner's authority on behalf of the Association, or (b) failure of the Association to 
comply with any warranty or condition with regard to any portion of the premises over 
which the Association has no control. 

21.5.5. Such policies shall include a waiver of subrogation by the in 
as to any and all claims against the Association, the Owner of any Unit, and/or their 
respective agents, members of Owner's household, employees, or lessees, and 
defenses based upon co•insurance or upon invalidity arising from the acts of the 1 

21.5.6, A standard mortgagee clause that shall: 

21.5.6.1. 

21.5.6.4. P 1de , i ut affecting any protection 
afforded by such mortg~ cla s • p els payable under such policy shall 

be payable to the Associaii~ath · ce trustee. 

21.6. FIDELITY INSU , e quired fidelity insurance shall afford 
coverage to protect against d onest a o the part of officers, directors, trustees, and 
employees of the A ·ation all o r persons who handle or are responsible for 
handling funds of o a · · te --.;._-_,~e Association. The Managing Agent shall 
maintain fideli · officers, employees, and agents who handle or who are 
responsible fo ~~"<a ds r administered by, the Association. All such fidelity 
insurance shal s iation as an obligee and shall be not less than the 
estimated maxi els, eluding reserve funds, in custody of the Association at 
any time du · te o each policy, but, in no event shall the aggregate amount of 
insurance less three months' aggregate Assessments. The policy shall contain 
waivers o a y defe s based upon the exclusion of persons who serve without 

att .... ,.. _ _,,_,J.y definition ofHemployee" or similar expression. 

WNERS' INDIVIDUAL INSURANCE, An insurance policy issued to the 
· tion does not prevent an Owner from obtaining insurance for the Owner's own 

Owner is encouraged to do so. Regardless of whether an Owner has obtained 
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such insurance, the Owner shall be responsible for any damage or loss to the Owner's 
Unit up to the amount of the deductible of the Association's property insurance. 

21.8. USE OF INSURANCE PROCEEDS. Any portion of the Condominium for 
which insurance is required under this Article which is damaged or destroyed shall 
repaired or replaced promptly by the Association pursuant to Article 22 unless (a) the 
Condominium is terminated, (b) repair or replacement would be illegal under te 
local health or safety statute or ordinance, or (c) 80% of the Unit Owners, incluuu11.,........, 
Owner of a Unit or Limited Common Element which will not be rebuilt WJ'-1-.),,,A~u,·>{I 

it is the Owner of a Unit or has the right to create Units pursuant to Arti 
rebuild. The cost of repair or replacement in excess of the deductible, i 
and available reserves is a Common Expense for costs related to Co 
Unit Owner shall be responsible for the amount of the deductible 
loss within the Owner's Unit, If all of the damaged or destroyed 
Condominium are not repaired or replaced, (i) the ins-r-==--v· ,..,._,""'"~ 
damaged Common Elements shall be used to restore damaged e 
compatible with the remainder of the Condominium ( i) the insur e proceeds 
attributable to Units and Limited Common Elements 'ch are no r built shall be 
distributed to the Owners of those Units and the Own he · to which those 
Limited Common Elements were allocated or to lienhol,'-'1.1~~ eir interests may 
appear; and (iii) the remainder of the proce s all be distributed to all the Unit Owners 
or lienholders, as their interests may appear, in r ortion to the interest in Common 
Elements appertaining to the Owner's Un', ep ovided in Section 22.2. If the 
Unit Owners vote not to rebuild any Un' , a · 's ocated Interests are 
automatically reallocated upon~ vote a if · d been condemned under 
Article 23, and the Association pro~l s a pr are, execute, and record an 
amendment to this Declaration refle 'n th e ocations. Notwithstanding the 
provisions of this Section, Art~go r the distribution of insurance proceeds if the 
Condominium is terminated, 

• 
~ ~ TlCLE22 . 

.vn.i·~,;J:J.!Jh\N~ AIR OF DAMAGE TO PROPERTY 

OARD DETERMINATION. In the event of damage to any 
to portion of a Unit or its Limited Common Elements, 
es covered by the Association's insurance policy, the Board shall 
ents within 60 days after the date of damage, make the following 

espect thereto, employing such advice as the Board deems 

22.1.1, The nature and extent of the damage, together with an inventory 
vements and property directly affected thereby; 
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22.1.2. A reasonably reliable estimate of the cost to repair the damage, 
which estimate shall, if reasonably practicable, be based upon two or more firm bids 
obtained from licensed contractors; 

22.1.3. The expected insurance proceeds, if any, to be available fro 
insurance covering the loss based on the amount paid or initially offered by the insur 

22.1.4. The amount of the deductible to be paid by a Unit Owne 
respect to damage or loss within Owner's Unit; 

22.1.5. The amount of available reserves or other Asso 'at 
although the Board is not required to use any reserves or other Assoc· · on 'l.UIIBN"....-du 

22, 1.6. The amount, if any, by which the estima 
the portion of the deductible to be paid by a Unit Owieer .-e,ff3ycte 
and available reserves or other Association funds, an elil'D.ount 
would have to be made against each Unit if the exc cost were 
Expense and assessed against all the Units in propo · n to their C 
Liabilities. 

22.2. NOTICE OF DAMAGE. The ard shall promp y, and in all events within 
60 days after the date of damage, file a proo ss statement with the insurance 
company if the loss is covered by insurance, an · e by all terms and conditions of its 
insurance policies, unless the Board dete, · e ·t · not be in the best interest of the 
Association to file a proof of loss. The ar en provide each Owner with a 
written notice describing the d~ge ...... ~,p~r,,.,•u<UJi · g the initial Board determinations 
made under Section 22.1. If the d~e af e aterial portion of the Condominium, 
the Board shall also send the no· a gagee, and if the damage affects a Unit, 
the Board shall send the notic e ee of that Unit. If the Board fails to do so 
within the 60~day per· d, an wner o ortgagee may make the determinations required 
under Section 22. l ~-e tice uired under this Section. 

22,3, ONS, AGE, SUBSTANTIAL DAMAGE, REPAIR, EMERGENCY 

1 'cle: · 

or total des ~o 

22,3. . Substantial Damage shall mean that, in the judgment of the 
t ssessment determined under Subsection 22.1.4 for any one Unit 

e full fair market value of the Unit before the damage occurred, as 
e then current assessment for the purpose of real estate taxation. 
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22.3.3. Repair shall mean restoring the improvements to substantially the 
condition they were in before they were damaged, with each Unit, Common Element and 
Limited Common Element having substantially the same boundaries as before. 
Modifications to confonn to applicable governmental rules and regulations or available 
means of construction may be made. 

22.3.4. Emergency Work shall mean work that the Board dee 
reasonably necessary to avoid further damage or substantial diminution in value 
improvements and to protect the Owners from liability from the condition 

22.4. EXECUTION OF REPAIRS. 

22,4.2. The Board shall have the autho • rn--,,,,mn,,oy architects and 
engineers, advertise for bids, let contracts 5ntractors and o ers, and take such other 
action as is reasonably necessary to make th e ~·rs. Contracts for the repair work shall 
be awarded when the Board, by means ofinsura e oceeds and sufficient Assessments, 
has provided for paying the cost. The Bv~-'41112';} a o 'ze the insurance carrier to make 
the repairs ifth.e Board is satisfied that w r be done satisfactorily, and if such 
authorization does not contrav~any · ce agreement or requirement of law. 

22,4.3, The Boa ~nt~ o a written agreement with a reputable 
financial institution, trust, or J:~ that will act as an insurance trustee to 
adjust and settle any aim fo asualt s m excess of $50,000, or collect the insurance 
proceeds and carry .,..,u.,u.... is Article. 

22.5. 

ithe he Board or the requisite number of Owners, within 
c e ired under Section 22.2 has been given, may but shall not be 

required t 11 as 'al wners' meeting in accordance with Section 13.4 and the 
Bylaws to d cide w e er to repair the damage. 

. .2. Except for emergency work, no repairs shall be commenced until 
period and until after the conclusion of the special meeting if such a 
is called within the 15 days. 
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22.5.3. A decision to not repair or rebuild may be made in accordance 
with Section 21.8. 

22.6, SUBSTANTIAL DAMAGE, If the damage determined under 
Subsection 22.3.2 is substantial, the provisions of this Section shall apply. 

22,6.1. The Board shall promptly, and in all events within 60 ga.¥S,.afte 
the date of damage, call a special Owners' meeting to consider repairing the damag 
the Board fails to do so within the 60-day period, then notwithstanding theeVl ~-ns o 
Section 13.4 and the Bylaws, any Owner or first Mortgagee of a Unit m all an 
conduct the meeting. 

22.6.2. Except for emergency work, no repairs so n_eed._ until 
the conclusion of the special Owners' meeting. V 

apply: 
22.6.3. At the special meeting, the fi" 11"""""nv conse r · ements will 

22.6.3.1. Owners shall b e elected to repair 
the damage in accordance with the original planrN.111res11H1rwners of at least 80% of 
the total voting power of the Cond · nium other than at held by Declarant, 
including every Owner of a Unit wli '11 not be rebuilt and every Owner of a 
Unit to which a Limited Common Elem t ich will not be rebuilt is allocated, 
have given their written consent damage. · 

consent of all Owners will be 
th a plan that is different from the 

2,6, . . Failure to conduct the special meeting provided for 
unde s cti .6.1 within 90 days after the date of damage shall be deemed 
a ~ ecis'on to repair the damage in accordance with the original plan. 

22. ~ OF DECISION NOT TO REPAIR. In the event of a decision under 
.S.3 or 22.6.3 not to repair the damage, the Board may nevertheless 

d so of the insurance proceeds and common funds as the Board deems 
bly ne ssary for emergency work (which emergency work may include but is not 

limited to removal of the damaged improvements and clearing, filling, and 
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grading the real property), and the remaining funds, if any, and the property shall 
thereafter be held and distributed as provided in Section 21.8. 

ARTICLE 23. 

CONDEMNATION 

23,1, CONSEQUENCES OF CONDEMNATION; NOTICES, If any U(fi f-PQ.rtlo 
thereof or the Common Elements or Limited Common Elements or any p 'ofNhet- of is 
made the subject matter of any condemnation or eminent domain proce · or is 
otherwise sought to be acquired by a condemning authority, notice of the o ed' or 

Mortgage and the provisions of this Article shall apply. 

23.2. POWER OF A TIORNEY. Each Owner i the s . as attorney-
in-fact for the purpose ofrepresenting Owners in co mnation p ee gs and 
negotiations, settlements, and agreements with the c demning au h rity for acquisition 
of Common Elements or any part thereof from the c mning au rity. The Board may 
appoint a trustee to act on behalf of the Owners inc e oregoing functions in 
lieu of the Association. Should the Associ · on not act, bas their right to act 
pursuant to this Section, the affected Owne individually or jointly act on their own 
behalf. 

part of a Unit is acquired by COQ-d~mna · , e vi e Unit Owner with a remnant of a 
23.3. CONDEMNATION OF AU 'ij 't acquired by condemnation, or if 

Unit that may not practically or¼, ly e ed r any purpose permitted by this 
Declaration, the award must com t or the Owner's Unit and its appurtenant 
interest in the Common Elem"-""'-'.,het not any Common Elements are acquired. 
Tue proceeds from the cond ation 't shall be paid to Owner or lienholder of the 
Unit as their interes a:~p e . Up acquisition, unless the decree otherwise 
provides, that Uni A l '<._al( d e s are automatically reallocated to the remaining 
Units in propo · o e r~~oifye Allocated Interests of those Units before the taking, 
and the Assoc a o omptlyprepare, execute, and record an amendment to this 
Declaration re f the a cations. Any remnant of a Unit remaining after part of a 
Unit is taken un r ecti is thereafter a Common Element. 

MN TION OF PART OF A UNIT. Except as provided in Section 23.3, 
ired by condemnation, the award must compensate the Unit Owner 
ue of the Unit and its appurtenant interest in the Common 

or not any Common Elements are acquired. The proceeds from the 
o emna warded to the Unit Owner shall be paid to Owner or lienholders of the 

their mterests may appear. Upon acquisition, unless the decree otherwise 
that the Unit's Allocated Interests are reduced in proportion to the reduction 
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in the size of the Unit and (b) the portion of the Allocated Interests divested from the 
partially acquired Unit are automatically reallocated to that Unit and the remaining Units 
in proportion to the respective Allocated Interests of those Units before the taking, with 
the partially acquired Unit participating in the reallocation on the basis of its reduced 
Allocated Interests. 

23.5. CONDEMNATION OF COMMON ELEMENT OR LIMITED COMMO 
ELEMENT. If part of the Common Elements is acquired by condemnation, the po · 
the award attributable to the Common Elements taken shall be paid to O e 
their respective interests in the Common Elements, or to lienholders, as 
may appear, Any portion of the award attributable to the acquisition of 
Common Element must be equally divided among the Owners of · •vs.,, ........ that 
Limited Common Element was allocated at the time of the acqui ·~· n, o to ie o rs, 
as their interests may appear. If the Board detennines that a part lar O 's inte st in 
the Common Elements diminished with respect to otb rs, a sition of a 
Common Element, the Declaration may be amended o djust that e Common 
Expense Liability allocation, or to remove the alloc i n of a Lim e Common Element 
to that Owner's Unit, as the case may be. 

23,6. RECONSTRUCTION AND REPAIR. Any re . on and repair 
necessitated by condemnation shall be go~ the procedures specified in Article 22. 

A~~~ • E E 

24.1. IN GENERAL. Each~~ ement in and through each other Unit 
and the Common Elements · eft.te~on Elements for all support elements and 
utility, wiring, heat, a d serv· eleme ana for reasonable access thereto, as required 
to effectuate and co · e ro e opera i n of the Condominium. 

24.2. 1r.-.,:t;,ftiA~H ~ml, To the extent not provided by the definition of"Unit'' 
in the Declara i · e Con miniwn Act, each Unit and all Common Elements and 
Limited Comm hereby declared to have an easement over all adjoining 
Units and Co n Lunt cl Common Elements for the purpose of accommodating 

e chment as a result of engineering errors, construction, 
reconstruc n, re 'r se ement, shifting, or movement of any portion of the property, 
or any oth r imilar a se, and any encroachment due to building overhang or projection. 
There 11 · sements for the maintenance of the encroaching Units and 
Co ... ,,...-• .._"_ • ..,m and Limited Common Elements so long as the encroachments shall 

r· hts and obligations of Owners shall not be altered in any way by the 
ent; provided, however, that in no event shall a valid easement for 
nt be created in favor of a Unit if the encroachment was caused by the willful 
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act with full knowledge of Owner. The encroachments described in this Section shall not 
be construed to be encumbrances affecting the marketability of title to any Unit. 

24.3. EASEMENTS RESERVED BY DECLARANT, Declarant reserves an easement 
over, across, and through the Common Elements and Limited Common Elements 0£ t e 
Condominium for the purposes of completing any unfinished Units or other 
improvements, exhibiting and preparing Units for sale, making repairs requireCVP·\lr.Sl!latit 
to any contract of sale, and discharging Declarant's obligations or exercising 
Development Rights or Special Declarant Rights. This Section 24.3 may • red or 
amended without the written consent of the Declarant. 

24.4. UTILITY EASEMENTS GRANTED BY DECLARANT, D_,--~•---· 
each company or municipality providing utility services to the Co ~3· · o o 
Owners of Units in the Condominium an easement for the install ton, con 
maintenance, repair, and reconstruction of all utilities s 1 the do · · 
Owners, including, without limitation, such utility se · es as gas, 'tary sewer, 
storm sewer, electricity, cable television, and teleph , and an e e ent for access over 
and under the Common Elements of the Condomini to the utili ervice facilities, 

ART~E25. 

PROCEDURES FOR SUBDIVI OR ALTERING UNITS 

25,1, SUBDIVISION OF UNITS, ' 11 e subdivided either by agreement 
or legal proceedings, except as ':Yvide · A f e. 

25.1.1. An Owner~se bdividing a Unit by submitting the 
proposal in writing to the Bo to er Owners and Mortgagees of Units to be 
subdivided or combined. Su h propos o bdivide must also be given to every first 
Mortgagee of any U t · n the domi · . The proposal must include complete plans 
and specifications ac~h · subdivision and proposed amendments of this 
Declaration an ey'M~~ Plans whi.ch amendments shall be executed by 
Owner of the t ~:ilidi~~ upon approval pursuant to Subsection 25 .1.2, and 
which amendm s ssig · entifying number to each Unit created, and reallocate the 
Allocated Intere s iabih 'es formerly allocated to the subdivided Unit to the new 
Units in an§b er prescribed by Owner of the subdivided Unit, Owner of 
the Unit t sul5 ·y ed shall bear all costs of the subdivision. 

• A proposal that contemplates subdivision of a Unit will be 
ace P, a roved in writing by all Owners and Mortgagees of the Unit to be 

ivide , oard and 51% of Eligible Mortgagees 
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25.2. MINOR ALTERATIONS; IIARD SURFACE FLOORING. No Unit may be 
altered in any way except in accordance with this Article. An Owner may make any 
improvements or alterations to the Owner's Unit that do not affect the structural integrity 
or acoustical properties of the building or the plumbing, mechanical or electrical systems 
serving another Unit or the Common Elements, or lessen the support of any portion he 
Condominium, but an Owner may not change the flooring in any portion of the Unit a 
is directly above another Unit from carpeting to hard surface flooring without · 
written approval of the Board. In connection with change from carpet to hard 
flooring, the Board may condition its approval upon the installation of an 
subtlooring material and/or coverage of certain floor areas with carpet. 
not change the appearance of the Common Elements or the exterior appe a e of 
without permission of the Association pursuant to the procedures o e · n ~ 

25.3. ADJOINING UNITS. After acquiring an adjoining . ~ . oinin 
of any adjoining Unit, an Owner may, with approval o e ard. ~ 
Section 25 .4, remove or alter any intervening partiti r create ane1-nll'M-1merein, even if 
the partition in whole or in part is a Common Elem n if those ac o not adversely 
affect the structural integrity or acoustical properties o the buildin r the plumbing, 
mechanical or electrical systems serving another Unit ~ n Elements or lessen 
the support of any portion of the Condom· 'um. Remova......,=-=..-11tions or creation of 
apertures under this subsection is not a rel · n of boundaries. Owner's proposal to act 
under this Section shall be submitted to the Bo d shall include the plans and 
specifications for the proposed removal o ati . 

o al that contemplates substantial 
pr v. 1 by the Board. The Board shall 

ect' n · 1in 30 days of receipt of plans and 
1 n__,does not comply with Section 25.3 or 

:-properties of the building or the plumbing, 
other Unit or the Common Elements or 

ondominium. The Board may require, at 
by an architect or engineer prior to giving its approval. 

act a request within such period shall be deemed 
ay establish reasonable hours and conditions for 
'ts. 

S 
DU AFTER APPROVAL, Upon approval of a proposal under this 

wner · g it may proceed according to the proposed plans and 
, rov· d that the Board may in its discretion require that the Board 

the-.:wcll:k'or that provisions for the protection of other Units or Common 
treasonable deadlines for completion of the work be inserted in the 

cts for work. The changes in the Survey Map Plans and Declaration shall be 
o ecord as amendments thereto. 
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25.6. RELOCATION OF BOUNDARIES-ADJOINING UNITS. The boundaries 
between adjoining Units may only be relocated by an amendment to the Declaration, 
pursuant to Article 26, upon application to the Board by Owners of those Units. If 
Owners of the adjoining Units have specified a reallocation between their Units of their 
Allocated Interests, the application must state the proposed reallocations. Unless th 
Board detennines within 30 days that the reallocations are unreasonable, the Associat 
shall prepare an amendment that identifies the Units involved, states the reallo,Q!li'rorus..._ 
executed by the Unit Owners, contains words of conveyance between them, and is 
recorded in the name of the grantor and the grantee. The Association sha · d 
record survey maps or plans complying with the requirements ofRCW . 4.232 ) 
necessary to show the altered boundaries between adjoining Units and ili · · en 
and identifying numbers. Owner or Owners benefited by a realloc · n 't 
boundaries shall bear all costs associated therewith in proportion[~·~e 
to each such Unit as detennined by the Board or as Owners ofsu~r e. 

ARTICLE26 

AMENDMENT OF DECLARATION, S 
ARTICLES, OR BYL~•s----

DPLANS, 

26.1. endments that may be executed by 
Declarant under the Declaration or the Condom1 Act, the Declaration, the Survey 
Map and Plans, the Articles, and the Byl,c,;~...,_•m~e- nded only by vote or agreement 
of Owners, as specified in this Article. 0 ~term propose amendments to this 
Declaration or the Survey Map~ Pl t e fut s, or the Bylaws to the Board. A 
majority of the members of the Bo~y a proposed amendment to be submitted 
to the members of the Associati r e· c 1deration. Ifan amendment is proposed 
by Owners with 20% or more o vo · he Association, then, irrespective of 
whether the Board co Q_Ul'S t e prop d amendment, it shall be submitted to the 
members of the As iat' --=-"~-r-ideration at their next regular or special meeting 
for which timely o · C'""'™r.."'f"" • Notice of a meeting at which an amendment is to 
be considered l of the proposed amendment. Amendments may be 
adopted at a w\,,.;b,Wll,f sso 'ation or by written consent of the requisite number of 
persons entitle e, a tice has been given to all persons (including Eligible 
Mortgagees) entitle ceive notices. Upon the adoption of an amendment and the 
obtaining e ss onsents of Eligible Mortgagees as provided below, 
amend.me t to the aration or the Survey Map and Plans will become effective when it 
is recorde o filed · he real property records of Kitsap County. The amendment shall 

~

i e 1 e e of the Condominium and shall contain a cross-reference by 
re ain ber to the Declaration and each previously recorded amendment thereto. 

amen ts shall be prepared, executed, recorded, and certified on behalf of the 
ss i · on by any officer of the Association designated for that purpose or, in the 
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absence of designation, by the president of the Association. No action to challenge the 
validity of an amendment adopted by the Association pursuant to this Article may be 
brought more than one year after the amendment is recorded. An amendment to the 
Articles shall be effective upon filing the amendment with the Secretary of State. An 
amendment to the Bylaws shall be effective upon adoption. 

26.2~ PERCENTAGES OF CONSENT REQUIRED. Except as provided i 
in connection with the exercise of Development Rights by Declarant or in Artie e 
Article 23 in the case of damage or condemnation of the property, the per ~f 
consent of Owners and Mortgagees required for adoption of amendmen t the 
Declaration, the Survey Map and Plans, the Articles, and the Bylaws ar s Hows 

26.2,1. The consent of Owners holding at least 6 
Association and the consent of Eligible Mortgagees of Units to 
votes of Units subject to Mortgages held by Eligible Mn...tt1~es e 
required to materially amend any provisions of the D c ation, the !"Nl1vPJirM 

Plans, the Articles, or the Bylaws, or to add any mat r al provisio s ereto, which 
establish, provide for, govern, or regulate any of the o lowing (a) o ing rights; 
(b) Assessments, Assessment liens, or subordination h lien , ) reserves for 
maintenance, repair, or replacement of the Common Ele ts· responsibility for 
maintenance and repair of any portion oft '<-. t):.( ndominium; (e) rights to use Common 
Elements and Limited Common Elements; (f)'r ocation of interests in Common 
Elements or Limited Common Elements o · ts eir use; (g) redefinition of any Unit 
boundaries; (h) convertibility of Units i, .. ,.,,_v,.,,_,.. .... ,on ents or Limited Common 
Elements, Common Elements o~Limit d Co · ments into Units or Common 

Condominium or the addition, ann · n, l drawal of property to or from the 
Condominium; G) hazard or fi · in e requirements; (k) imposition of any 

Elements into Limited Commo~l~; i ex sion or contraction of the 

restrictions on leasing of Uni · (1) im i of any restriction on the right of an Owner 
to sell or transfer a U~ (ro) ablis e t of self-management of the Condominium 
after professional m~nt a equired by HUD, FNMA, VA, FHLMC, or 
other similar ag 90rp~~~ r y an Eligible Mortgagee; (n) restoration or repair 
(after damage a i n~e~on) in a manner other than specified in the 
Declaration or e Lit ana Plans; or ( o) any provisions that are for the express 
benefit of holde st itgages. 

amendment that creates or increases Development Rights or 
ts, increases the number of Units, or the uses to which any Unit is 
the vote or agreement of the Owner of each Unit particularly 

• ._. .......... .,f Declarant owns a Unit or has the rights to exercise any 
-•~"'"'ights or Special Declarant Rights) and Owners having at least 90% of the 

ociation other than Declarant, and Project Mortgagee. 
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26.2.3. In addition to the foregoing requirements, the consent of 
Declarant and the Project Mortgagee shall be required for any amendment to 
Section 11.4, Section 13.5, Section 13.7, Section 14.1, Section 14.2, Section 15.2, 
Section 19 .2, Section 19 .3 or Article 20 relating to Declarant. 

26.2.4. All other amendments shall be adopted if consented to by 67 
Owners. 

26.2.5, An Eligible Mortgagee who receives a written r~q~s ton nsent 
to an amendment who does not deliver or post to the requesting party a n ative ~~pnse 
within 30 days shall be deemed to have consented to such request. 

' 
26.2.6. If the Condominium has received a proje ~ fr ~ lJ e VA, 

the approval of the VA will be required for any amendment to th eclara ·o , Arti s, 
Bylaws, or Survey Map and Plans adopted prior to the · · ion e. 

26.3. LIMITATIONS ON AMENDMENTS. N y restrict, eliminate, 
or otherwise modify any Development Right or Spe i Declarant · t provided in this 
Declaration without the consent ofDeclarant and Pro·e .-,,..,_ . ..,,...r,...,e and no amendment 
may restrict, eliminate, or otherwise modify any right g te oject Mortgagee 
without the consent of Project Mortgagee.~ 

ART~~ 

T~,\TI Ou OMINIUM 

27.1. ACTION REQUIRED~,p P, vided in Article 22 and Article 23, the 
Condominium may be termina o ly eement of Owners of Units to which at least 
80% of the votes in the Asso 1 ion a~l ted and with the consent of Eligible 
Mortgagees of Units ~hie a least 5 /J° of the votes of Units subject to Mortgages 
held by Eligible ga &: ar ed and in accordance with the Condominium Act. 
An Eligible Mo ~Ii e ives a written request to consent to tennination who does 
not deliver or <\.9t ~ e que ·n party a negative response within 30 days shall be 
deemed to hav ~consente t uch request, provided the request was delivered by certified 
or registered m , rec · requested. 

27. . .....~ ...... 1"M ' UM ACT GOVERNS. The provisions of the Condominium Act 
relating to t nninati n of a condominium contained in RCW 64.34.268, as it may be 
amended, a:~ the termination of the Condominium, including, but not limited to, 
the u-.,,u....i.,,., real property in the Condominium and the distribution of proceeds 
fr that real property. 
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ARTICLE 28. 
NOTICES 

28.1. FORM AND DELIVERY OF NOTICE. Unless provided otherwise in this 
Declaration, all notices given under the provisions of this Declaration or the Bylaws o 
rules or regulations of the Association shall be in writing and may be delivered either 
personally or by mail. If delivery is made by mail, the notice shall be deemed 
been delivered upon being deposited in the United States mail, first class, pos e 
prepaid, addressed to the person entitled to such notice at the most recent t~own 
to the Board. Notice to Owner of any Unit shall be sufficient if mailed t e Uni · o 
other mailing address has been given to the Board. Mailing addresses m ch d by 
notice in writing to the Board. Notices to the Board shall be given ueeJ.aJran1t the 
Transition Date, and thereafter shall be given to the president or ~ e 
Association. ~ 

28.2, NOTICES TO ELIGIBLE MORTGAGEE , n Eligibla.""nrn,ngee is a 
Mortgagee that has filed with the secretary of the B d a written uest that it be given 
copies of the notices listed below and shall also me e Project gagees with respect 
to Units owned by Declarant upon which it has a MOui,.,= ....... Th uest must state the 
name and address of the Eligible Mortgage and the Iden · · umber or address of the 
Unit on which it has (or insures or guarant Mortgage. Until such time thereafter 
that the Eligible Mortgagee withdraws the req the Mortgage held, insured, or 
guaranteed by the Eligible Mortgagee is s · ard shall send to the Eligible 
Mortgagee timely written notice of (a) r o ndment of this Declaration or 
Survey Map and Plans effectin~chan in t e undaries of any Unit and (2) the 
exclusive easement rights, if any(ap1~n n to y Unit, (3) the interest in the 
Common Elements or the liability to n penses of any Unit, ( 4) the number of 
votes in the Association alloca arr · or (5) the purposes to which a Unit or the 
Common Elements are restri a; (b) pr posed termination of condominium status, 
transfer or mortgage ~y p f the on Elements, or termination of professional 
management of th on · i y condemnation loss or casualty loss that affects 
a material porti iruum or that affects any Unit on which an Eligible 
Mortgagee h o age, any delinquency that has continued for 60 days in the 
payment of As rges owed by an Owner of a Unit on which an Eligible 
Mortgagee had ll,..n,ftor=ge; any lapse, cancellation, or material modification of any 

· in by the Association pursuant to Article 21; (f) any proposed 
g · e e consent of a specified percentage of Eligible Mortgagees 

· s Dec tion, the Articles or Bylaws; and (g) any proposed special 
,f\ "'"''"'"'""'e ental budget. 
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ARTICLE 29. 

SEVERABILITY 

The provisions of this Declaration shall be independent and severable, and t e 
unenforceability of any one provision shall not affect the enforceability of any other 
provision, if the remaining provision or provisions comply with the Condomi ·om ct. 

ARTICLE 30. 

EFFECTIVE DATE 

This Declaration shall talce effect upon recording. 

REFERENCE TO SURVEY s 

Toe Survey Map and Plans were filed with the R r e Kitsap County, 
W ashin~on, simu~aneously with the reco 1 

No. Do, (..l':I oq OISll , in Vol um 
of this Declaration under Recording 

of Condominiums, pages !:J..5.. 
through--25_. 
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IN WITNESS WHEREOF, Declarant herein, hereby executes this · strument \Ulder 
its seal by and through its duly authorized officers, this t.tfl, day of /,,,/, 2007. 

COUNTY OF¼ !'$A(.> 

DECLARANT: 

BREMERTON PARTNERS, L.L.C., 
a Washington limited liability comp 

} ss. 

page48 
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SCHEDULE A 

DESCRIPTION OF REAL PROPERTY IN CONDOMINIUM 

PARCEL! 

Parcel A: 

LOTS 1, 2 AND 3, BLOCK 4, TOWN OF BREMERTON, ACCO 
TO PLAT RECORDED IN VOLUME 2 OF PLATS, PAGE 30, 
KITSAP COUNTY, WASHINGTON; 

ST CLASS TIDELANDS ADJOINING. 

ALF OF LOT 5, ALL OF LOT 6, BLOCK 4, TOWN OF 
.J.,!~'-qYJ..CS,U,.J-'<Jjl'I, ACCORDING TO PLAT RECORDED IN VOLUME 2 

, AGE 30, IN KITSAP COUNTY, WASHINGTON; 
R WITI-I VACA TED ALLEY ADJOINING; 

Schedule A 
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ALSO THAT PORTION OF GOVERNMENT LOT 3, SECTION 13, 
TOWNSHIP 24 NORTH, RANGE 1 EAST, W.M., IN KITSAP 
COUNTY, WASHINGTON, LYING EASTERLY OF TIIE EASTERLY 
LINE OF VACATED ALLEY AND BETWEEN THE SOUTI-IERL Y 
LINE OF THE NORTH HALF OF LOT 5, EXTENDED, AND THE 
NORTHBRL Y LINE OF LOT 6, EXTENDED, BLOCK 4, TOWN OF 
BREMERTON; 

TOGETHER WITH FIRST CLASS TIDELANDS ADJOINING. 

PARCEL3 

LOT 7 AND THE SOUTH ONE-HALF OF LOT 8, BLOCK 
OF BREMERTON, ACCORDING TO PLAT RECORD ~ 
VOLUME 2 OF PLATS, PAGE 30, IN KITSAP COUN , 
WASHINGTON; TOGETHER WITH TIIA T P N Y AC 
ALLEY ADJOINING; 

AND THAT PORTION OF GOVERNMEN 
TOWNSHIP 24 NOR1H, RANGE 1 EAST, 
COUNTY, WASHINGTON; 

AND TOGETHER WITH FIRST 
LYING EASTERLY OF TIIE BAS 

SS TIDELANDS ADJOINING, 
OF THE VACATED ALLEY 

CORDING TO PLAT IN BLOCK 4, TOWN OF BREME TO 
RECORDED 1N VOLUME 2 OE 
COUNTY, WASHINGTON, A 
HARBOR LINE AND $wE 

30, IN KITSAP 
Y OF THE INNER 

THE SOUTH LINE OF L~~ 
EXTENDED BASTE :,v~ 

TH LINE OF LOT 9 AND 
, SAID ADDITION, 
R HARBOR LINE. 

PARCEL4 

AND ALL OF LOT 9, BLOCK 4, 
,...,_,,,...._,.. ...... ,..._ ... ).c,"'l.:'t--, acCORDING TO PLAT RECORDED 1N 

A GE 30, IN KITSAP COUNTY, 
ET R WITH PORTION OF THE VACATED 

YING BETWEEN THE NORTH AND SOITTH 
EXTENDED, WHICH UPON VACATION 
PERATIONOFLAW. 
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SCHEDULED 

UNIT DATA, ALLOCATED INTERESTS, PARKING AND STORAGE 
(\ 

Unit Unit Area Allocated Parking 
Sto~ Unit Data1 Level (Sq, Ft.)2 Inleresls3 Space ~ 

101 JBR. 2BA, OFP I 1.401 1.97% 219/220,---r---._ 20----
102 lBR, IBA. OFP I 792 1.12% IOIJ I "'1?6 
103 2BR. 2BA, IFP I 1,298 1.83% 14itf1'43- '14~ 
104 2BR, 2BA IFP I 1 729 2.44% I 13/.lf4s. "-.. _,) 'J9 
10S 2BR. 2BA, OFP 1 1,159 1.64% /.US(!¾"' , ~16 
106 lBR, IBA OFP 1 870 1.23% l f 10611~ \ "-.3sl 
107 2BR, 2BA, OFP I 1 159 1..64!¼ \ \_237/119fl } 1 
108 2BR.2BA tFP I 1729 /%.<WYo l"-.._Wfw' 38 
109 2BR, 2BA lFP I 1 298 I I t.83% <r\ 149/150 15 
110 I BR, IBA, OFP 1 792 I \ 1.12% \ \ 107 23 
Ill JBR, IBA. OFP l 792 \ "-t.12% / 105 27 
112 2BR, 2BA. OFP 1 1,322 "-t.~ ,,v 110/158 19 
113 !DR, 2BA. OFP 12 lt-l4o 1.60% 213 22 
114 IBR,2BA OPP 1,2 f;140"-. 1.60% 214 21 
115 !BR. 2BA. OFP 1,2 1, l 40""'" I"-. 1.60% 215 28 
116 !BR, 2BA OFP I 2 /J-t~ ~ "'1.60% 235 29 
117 !BR, 2BA. OFP 1,2 ( / 1,L40"--."' "- V 1.60% 236 30 

200A !BR. IBA, OFP & \) l6i9 l 1--/ .93% 221 n/a 
200 !BR, IBA OFP 2 ('-- l 5'3,1,/ / .75% 222 n/a 
201 !BR. !BA, OPP ,2-.._' ,"-. )9r' 1.12% 234 24 
202 IBR IBA OPP /c A" 192 1.12% 134 35 
203 2BR,2BAAFP I t 2 i\ \ I 298 1.83% 151/152 7 
204 2BR 2ru ~p,,.._ '),_ JI 1729 2.44% 128/129 2 
205 2BR, 28) ,, QFP"-. ""2'--V 1159 1.64% 153/154 9 

(0;~~ 
1 Legend: 

BR- .~'v 

There · ~a t n the Condominium. 

re fo are as set forth in the Survey Map and Plans. Actual square footages may vary from 
guare fa s used in advertising materials which are based on good-faith architectural estimates. 

6.4 for method of calculation. Applies to voting, Common Expense Liability and interest in 
o Elements Some percentages may be rounded so that the total is l00%. 
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~ - ~ - - -- --·------

Unit Unit Area Allocated Parking Storage 
Unit Data' Level (Sq, Ft,)2 lntercsts3 Space Unit 

206 IBR. lBA OFP 2 870 1.23% 135 33 
207 2BR 2BA OFP 2 1,159 1.64% 229/230 to. 

208 2BR.2BA IFP 2 1,729 2.44% 212/211 h\ 
209 2BR 2BA lFP 2 1 298 1.83% 132/133 8\ \ 
210 IBR, IBA, OFP 2 792 1.12% 228 ----~, \ 
211 IBR. lBA OFP 2 792 1.12% 233 ,,,-- --...... 37------

212A lBR. IBA. OPP 2 659 93% 22'fr "')tla I) 
212 !BR. lBA OFP 2 534 .75% nt; \ \n..,_ 

JOOA !BR IBA OPP 3 6S9 .93% 109'-,._ "- _____.,/ ll a 

300 lBR, !BA, OFP 3 534 .75% V .......---103"-._ " ~ "'-n!a 
301 lBR, lBA, OPP 3 792 1.12% { ( 1571t\ \ '--....,_4) 

302 !BR. IBA OFP 3 792 .l-:-1-2%, \ \. 102}} 44 

303 2BR, 2BA, lFP 3 1 298 / /483% l"'-1237(:ul s 
304 2BR. 2BA. lFP 3 1.729 I I 2.44% r\ 155/156 41 

305 2BR, 2BA, OFP 3 1,159 \ \ 1.64% \ \i421143 11 

306 I BR. !BA, OFP 3 870 \ "-l23% I 136 32 

307 2BR 2BA OFP 3 1,159 "-1..6~ / V 207/208 12 

308 2BR, 2BA !PP 3 (1;1,29 2.44% 115/116 40 

309 2BR. 2BA, IFP 3 1;148'--....,_ 1.83% 124/216H 6 

310 IBR, lBA, OFP 3 792'--....,_ I'-.. 1.12% 201 47 

311 lBR. lBA, OFP 3 / ,,..-:/9):...._ I"-")1,12% 144 48 

I f 659"-- " -
223/224 312A IBR, IBA, OPP 3 I'-- .93% 25 

312 IBR !BA, OFP <3> \) /s,a4 ) f-.,1 .75% 218 n/a 

313 IBR, IBA, OPP 3 ('--. ,WI .87% 137 n/a 

314 IBR. IBA, OFP .,J---._ "- """ ~ .87% 238 n/a 

315 lBR tBA OFP I~ A"" )13 ,87% 139 n/a 

316 lBR lBA.AlFP ! \ 3 \ \ 613 .87% 138 n/a 

317 IBR, l~'epp,,..._ \ )-.__ 'I I 613 .87% 101 54 

400 2BR fof\. OFP"'- _.............._4'- / 
1322 1.87% 227/217H 18 

401 tBRttB'A. ok ............... ~ 792 1.12% 104 49 

402 ll3R\_~ OFR. "I"- ~ 792 1.12% 202 50 

403 . 2Blt.2B~IFP ' ["-. )4 1,298 1.83% 111/112 3 

404 2BR.2BA'NFR 4 1,729 2.44% 120/127 43 

405 / ,,.,... "rt-A~ 0~ 4 1.159 1.64% 231/232 13 

406 { ( lBR, 1th,. 'oFP 4 870 1.23% 203 31 

407 \ ~BR, 2BA,,opp 4 1.159 1.64% 209/210 14 

4~ "wb"M IFP 4 1.729 2.44% 117/118 42 

I ef9 ""- ""'2RR 2BA. IFP 4 1,298 1.83% 130/131 4 

<.. "Ao ~fl, IBA,OPP 4 792 1.12% 140 51 

I'- '.rw"--....,_ IBR !BA.OPP 4 792 1.12% 141 52 

~v 
The O Condominium Declaration Schedule B-2 
1128 51 18418-002 66m909/.doc. 
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Unit Unit Area Allocated Parking Stor11ie 
Unit Data 1 Level (Sq. Ft.)1 Interests3 Space Unit 

412 2BR 2BA OFP 4 1,322 1.87% 205/206 17 
413 lBR. IBA. OFP 4 613 .87% 239 n/a 

414 IBR IBA, OFP 4 613 .87% 240 ik\ 
415 lBR lBA,OFP 4 613 .87% 204 n!a\ \ 
416 IBR. IBA OFP 4 613 ,87% 241 (_____ ~ \ \ 

417 lBR, !BA, OPP 4 613 .87% 242 ~~ ,,--...__~ 
TOTAL: 70,817 100.00% f I" "'-'\ I) 

~~ 
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1. 

2. 

3. 

4. 

s. 

SCHEDULEC 

LIMITED COMMON ELEMENTS 

Patio or deck adjacent to the Unit as shown on the Survey Map and Pl . 

Parking space(s) allocated on SCHEDULE Band shown onle ey 
and Plans 

Storage unit allocated on SCHEDULE Band shown on the M 
Plans. 

Any fixtures or equipment serving only one Unit. 

East plaza at Rl level for the benefit 

Sched11/eC 
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The 400 Board of Directors Meeting 
The 400 Lounge 

Wednesday, September 21, 2016 "' 6:00 PM 

Minutes 

Present: Dale Lindamood, Terry Hoy, Leif Bentsen, Rob Woutat, Roberta Cooper 

Property Manager: Tim Sheppard; Facllltles Manager: Gary & Karen Yoder 

1) Meeting Called to Order- Dale Lindamood called the meeting to order at 6:00 pm 

2) Report of the Secretary- Leif Bentsen moved to approve the minutes of the monthly July 

20th meeting and the August 19, 2016 Special Meeting, Motion passed 

3) Report of the Treasurer - Roberta Cooper presented the monthly financial report 

4) Property Manager Report -Tim Sheppard reported that the sink in unit 208 had backed up 

due to the activities in another unit. ·A plumber was called in who cleaned out the pipes. It was 

noted that sink lines should be cleaned out every couple of years. 

S) Facilities Manager Report - l(aren and Gary Yoder 

Garage Cleaning: Yoders said the annual garage cleaning Is In progress. Pl was finished. One 

person complained about short notice. Board felt there was plenty of advanced notice, but also 

discussed using different forms of media for tasks impacting building wide: Email notice 20 days 

out, post a 'dated' flyer on doors leading Into Pl, P2 and near mall boxes. Five to 10 days out, 

written notice Is distributed to all units In building. 

Window Scratched- Window scratched during previous cleaning has been taken care of by 

window cleaning company to the satisfaction of the unit owner. 

Security Cameras-All cameras are now In place and working. 

Outdoor Benches-All have received their annual teak oll application. 

New Television -The new TV has been Installed In the theater room. Old projector has been 

sold. Still have projection screen. Yoders wlll look Into donating It to a school. 

Homeless- "No Camping" signs provided by the city have been posted In the North Plaza. One 

remaining sign will be placed under the "overhang'' where the North Plaza connects to the 

walkway on the east side of the bulldlng. · · 

Fans -Additional fans have been purchased and placed In the library, lounge, and training 

room. 

EXHIBIT 5 
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Fire Extinguishers - It has been recommended that fire extinguishers be replaced. Currently 
waiting on bids, 

6) Old Business 
Account signatures - Dale, Roberta, and Leif will meet Tim at 10:00, September 30th at the 
Chase Bank to sign signature cards at Chase and f(ltsap Bank. 

landscape - Time for Fall planting. Roberta will consult with her committee in re possible plants 
for fall colors. Brief discussion over Irrigation system. Tim will get bid from Danson 
Landscaping, Tim Shepard said the front hose bib was not of the type that prevents backflow. 

Paint/Carpets -Tim will contact Merit Construction in re possible Interior designer to help with 
color and carpet selection. Robert Woutat, Roberta, and Dale wlll serve as the selection 
committee. 

Rodent Control -A sixth mouse was martyred last week in unit 311. Since then, there has been 
no activity on the four residential floors. Bait boxes will be placed at possible entry points 
within Pl and P2 parking areas. 

Motorcycle Parking - A letter approved on Monday, September 19, 2017 was mailed to the 
McCarthy's attorney, formally withdrawing the board from settlement negotiations. President 
Dale Lindamood Indicated that the letter sent to Todd Blodgett, opposing counsel on a 
potential motorcycle-parking lawsuit, The letter reiterated the status of the matter as closed -
the Board's last best offer had been withdrawn after being rejected In its entirety - of which 
Mr. Blodgett was a/ready aware, having been so notified in timely manner by former 
Association attorney Michelle Eln. Accordingly, he must either drop the matter or file the 
complaint. Leif will create a schematic showing possible parking locations for motorcycles on 
P2, 

Water Heater Replacement- Leff moved that we proceed with tentative timellne that was 
shared between board members three weeks ago. Motion passed. During discussion, board 
agreed that a two option approach was best: Option 1, provide opportunity for owners to 
make a group purchase; option 2, owner can purchase and install Individually, providing owner 
met certain criteria. Tim will seek out plumber to provide estimated costs based on purchase 
size, Leif and Tim will work together to get appropriate Information to all owners according to 
timellne. 

7) New Business 
Declaration Review- Board discussed attorney's review and recommendations to update The 
400 Declaration. Based on those recommendations, Dale moved to have attorney prepare 
amendments to the Declaration. Motion passed, Updating Declaration will require a vote by 
the Association. 
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Special Meeting of Owners - November 16, 2016 Is the tentative date for the 400 Condo 
Owners Association (COA) meeting. The agenda may Include the following: 2017 Budget; 
Gas/Water Metering; HVAC for Individual Units; Earthquake Insurance; Relocation of 
Motorcycle Parking; Deck Resurfacing; and Water Heater & Washing Machine Hose 
Replacement. 

Budget-Tim presented draft budget for 2017. There are some nuances the board must 
consider between now and the next meeting; the possibility of a $15k carry over and the 
Impact of the Minol contract being dropped. 

Mino/ Sub-metering for Gas, Water & Sewage - Legal counsel has advised that the current sub­
metering used to monitor gas, water and sewage Is In conflict with the Declaration and needs 
to be dropped. Tim wfll contact legal counsel for recommendations In re the gap In payment 
that will occur when Mlnol 1s dropped and the COA bllls individual owners based on the 
percentage of their ownership, Once the board has clarity, owners will be sent Information 
directly about the change. It was motioned and passed that Tim Shepard will check to ensure if 
any legal notices are required for change of utility billing calculation 

HVAC- Board discussed the merits (or lack of) covenant, declaration, or MOU protecting the 
association from llablllty; and ensuring any associated costs, Including maintenance, of an HVAC 
system installed in a Limited Common Element are entirely the 'owners' and all future 'owners.' 
Dale moved to have Tl m contact John Burleigh for a more detailed explanation of what a 
covenant can provide that a declaration provision would be deficient In. And can those Items 
be addressed by a MOU. Terry abstained. Motion passed. 

Leif moved the meeting be adjourned, Motion passed. Meeting adjourned at 8:55 pm. 
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7/19/2018 RCW 64.34.304: Unit owners' association-Powers. 

RCW 64.34.304 Unit owners' association-Powers. 

(1) Except as provided in subsection (2) of this section, and subject to the provisions of the 

declaration, the association may: 

(a) Adopt and amend bylaws, rules, and regulations; 

(b) Adopt and amend budgets for revenues, expenditures, and reserves, and impose and collect 

assessments for common expenses from unit owners; 

(c) Hire and discharge or contract with managing agents and other employees, agents, and 

independent contractors; 

(d) Institute, defend, or intervene in litigation or administrative proceedings in its own name on 

behalf of itself or two or more unit owners on matters affecting the condominium; 

(e) Make contracts and incur liabilities; 

(f) Regulate the use, maintenance, repair, replacement, and modification of common elements; 

(g) Cause additional improvements to be made as a part of the common elements; 

(h) Acquire, hold, encumber, and convey in its own name any right, title, or interest to real or 

personal property, but common elements may be conveyed or subjected to a security interest only 

pursuant to RCW 64.34.348; 

(i) Grant easements, leases, licenses, and concessions through or over the common elements 

and petition for or consent to the vacation of streets and alleys; 

U) Impose and collect any payments, fees, or charges for the use, rental, or operation of the 

common elements, other than limited common elements described in RCW 64.34.204 (2) and (4 ), and 

for services provided to unit owners; 

(k) Impose and collect charges for late payment of assessments pursuant to RCW 64.34.364(13) 

and, after notice and an opportunity to be heard by the board of directors or by such representative 

designated by the board of directors and in accordance with such procedures as provided in the 

declaration or bylaws or rules and regulations adopted by the board of directors, levy reasonable fines in 

accordance with a previously established schedule thereof adopted by the board of directors and 

furnished to the owners for violations of the declaration, bylaws, and rules and regulations of the 

association; 
(I) Impose and collect reasonable charges for the preparation and recording of amendments to 

the declaration, resale certificates required by RCW 64.34.425, and statements of unpaid assessments; 

(m) Provide for the indemnification of its officers and board of directors and maintain directors' 

and officers' liability insurance; 

(n) Assign its right to future income, including the right to receive common expense assessments, 

but only to the extent the declaration provides; 

(o) Join in a petition for the establishment of a parking and business improvement area, 

participate in the ratepayers' board or other advisory body set up by the legislative authority for operation 

of a parking and business improvement area, and pay special assessments levied by the legislative 

authority on a parking and business improvement area encompassing the condominium property for 

activities and projects which benefit the condominium directly or indirectly; 

(p) Establish and administer a reserve account as described in RCW 64.34.380; 

(q) Prepare a reserve study as described in RCW 64.34.380; 

(r) Exercise any other powers conferred by the declaration or bylaws; 

(s) Exercise all other powers that may be exercised in this state by the same type of corporation 

as the association; and 

(t) Exercise any other powers necessary and proper for the governance and operation of the 

association. 

(2) The declaration may not impose limitations on the power of the association to deal with the 

declarant which are more restrictive than the limitations imposed on the power of the association to deal 

with other persons. 

[ 2008 C 115 § 9; 1993 C 429 § 11; 1990 C 166 § 3; 1989 C 43 § 3-102.] 

http://app.leg.wa.gov/RCW/default.aspx?cite=64.34.304 
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7/19/2018 RCW 64.34.304: Unit owners' association-Powers. 

NOTES: 

Effective date-1990 c 166: See note following RCW 64.34.020. 
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7/19/2018 RCW 64.34.364: Lien for assessments. 

RCW 64.34.364 Lien for assessments. 

(1) The association has a lien on a unit for any unpaid assessments levied against a unit from the 

time the assessment is due. 

(2) A lien under this section shall be prior to all other liens and encumbrances on a unit except: 

(a) Liens and encumbrances recorded before the recording of the declaration; (b) a mortgage on the unit 

recorded before the date on which the assessment sought to be enforced became delinquent; and (c) 

liens for real property taxes and other governmental assessments or charges against the unit. A lien 

under this section is not subject to the provisions of chapter 6.13 RCW. 

(3) Except as provided in subsections (4) and (5) of this section, the lien shall also be prior to the 

mortgages described in subsection (2)(b) of this section to the extent of assessments for common 

expenses, excluding any amounts for capital improvements, based on the periodic budget adopted by 

the association pursuant to RCW 64.34.360(1) which would have become due during the six months 

immediately preceding the date of a sheriff's sale in an action for judicial foreclosure by either the 

association or a mortgagee, the date of a trustee's sale in a nonjudicial foreclosure by a mortgagee, or 

the date of recording of the declaration of forfeiture in a proceeding by the vendor under a real estate 

contract. 
(4) The priority of the association's lien against units encumbered by a mortgage held by an 

eligible mortgagee or by a mortgagee which has given the association a written request for a notice of 

delinquent assessments shall be reduced by up to three months if and to the extent that the lien priority 

under subsection (3) of this section includes delinquencies which relate to a period after such holder 

becomes an eligible mortgagee or has given such notice and before the association gives the holder a 

written notice of the delinquency. This subsection does not affect the priority of mechanics' or material 

suppliers' liens, or the priority of liens for other assessments made by the association. 

(5) If the association forecloses its lien under this section nonjudicially pursuant to chapter 61.24 

RCW, as provided by subsection (9) of this section, the association shall not be entitled to the lien priority 

provided for under subsection (3) of this section. 

(6) Unless the declaration otherwise provides, if two or more associations have liens for 

assessments created at any time on the same real estate, those liens have equal priority. 

(7) Recording of the declaration constitutes record notice and perfection of the lien for 

assessments. While no further recording of any claim of lien for assessment under this section shall be 

required to perfect the association's lien, the association may record a notice of claim of lien for 

assessments under this section in the real property records of any county in which the condominium is 

located. Such recording shall not constitute the written notice of delinquency to a mortgagee referred to 

in subsection (2) of this section. 

(8) A lien for unpaid assessments and the personal liability for payment of assessments is 

extinguished unless proceedings to enforce the lien or collect the debt are instituted within three years 

after the amount of the assessments sought to be recovered becomes due. 

(9) The lien arising under this section may be enforced judicially by the association or its 

authorized representative in the manner set forth in chapter 61.12 RCW. The lien arising under this 

section may be enforced nonjudicially in the manner set forth in chapter 61.24 RCW for nonjudicial 

foreclosure of deeds of trust if the declaration (a) contains a grant of the condominium in trust to a 

trustee qualified under RCW 61.24.010 to secure the obligations of the unit owners to the association for 

the payment of assessments, (b) contains a power of sale, (c) provides in its terms that the units are not 

used principally for agricultural or farming purposes, and (d) provides that the power of sale is operative 

in the case of a default in the obligation to pay assessments. The association or its authorized 

representative shall have the power, unless prohibited by the declaration, to purchase the unit at the 

foreclosure sale and to acquire, hold, lease, mortgage, or convey the same. Upon an express waiver in 

the complaint of any right to a deficiency judgment in a judicial foreclosure action, the period of 

redemption shall be eight months. Nothing in this section shall prohibit an association from taking a deed 

in lieu of foreclosure. 

http://app.le~.wa.gov/RCW/default.aspx?cite=64.34.364 
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( 10) From the time of commencement of an action by the association to foreclose a lien for 

nonpayment of delinquent assessments against a unit that is not occupied by the owner thereof, the 

association shall be entitled to the appointment of a receiver to collect from the lessee thereof the rent 

for the unit as and when due. If the rental is not paid, the receiver may obtain possession of the unit, 

refurbish it for rental up to a reasonable standard for rental units in this type of condominium, rent the 

unit or permit its rental to others, and apply the rents first to the cost of the receivership and attorneys' 

fees thereof, then to the cost of refurbishing the unit, then to applicable charges, then to costs, fees, and 

charges of the foreclosure action, and then to the payment of the delinquent assessments. Only a 

receiver may take possession and collect rents under this subsection, and a receiver shall not be 

appointed less than ninety days after the delinquency. The exercise by the association of the foregoing 

rights shall not affect the priority of preexisting liens on the unit. 

(11) Except as provided in subsection (3) of this section, the holder of a mortgage or other 

purchaser of a unit who obtains the right of possession of the unit through foreclosure shall not be liable 

for assessments or installments thereof that became due prior to such right of possession. Such unpaid 

assessments shall be deemed to be common expenses collectible from all the unit owners, including 

such mortgagee or other purchaser of the unit. Foreclosure of a mortgage does not relieve the prior 

owner of personal liability for assessments accruing against the unit prior to the date of such sale as 

provided in this subsection. 

( 12) In addition to constituting a lien on the unit, each assessment shall be the joint and several 

obligation of the owner or owners of the unit to which the same are assessed as of the time the 

assessment is due. In a voluntary conveyance, the grantee of a unit shall be jointly and severally liable 

with the granter for all unpaid assessments against the granter up to the time of the grantor's 

conveyance, without prejudice to the grantee's right to recover from the granter the amounts paid by the 

grantee therefor. Suit to recover a personal judgment for any delinquent assessment shall be 

maintainable in any court of competent jurisdiction without foreclosing or waiving the lien securing such 

sums. 
(13) The association may from time to time establish reasonable late charges and a rate of 

interest to be charged on all subsequent delinquent assessments or installments thereof. In the absence 

of another established nonusurious rate, delinquent assessments shall bear interest from the date of 

delinquency at the maximum rate permitted under RCW 19.52.020 on the date on which the 

assessments became delinquent. 

(14) The association shall be entitled to recover any costs and reasonable attorneys' fees 

incurred in connection with the collection of delinquent assessments, whether or not such collection 

activities result in suit being commenced or prosecuted to judgment. In addition, the association shall be 

entitled to recover costs and reasonable attorneys' fees if it prevails on appeal and in the enforcement of 

a judgment. 
(15) The association upon written request shall furnish to a unit owner or a mortgagee a 

statement signed by an officer or authorized agent of the association setting forth the amount of unpaid 

assessments against that unit. The statement shall be furnished within fifteen days after receipt of the 

request and is binding on the association, the board of directors, and every unit owner, unless and to the 

extent known by the recipient to be false. 

(16) To the extent not inconsistent with this section, the declaration may provide for such 

additional remedies for collection of assessments as may be permitted by law. 

[ 2013 C 23 § 175; 1990 C 166 § 6; 1989 C 43 § 3-117.] 

NOTES: 

Effective date-1990 c 166: See note following RCW 64.34.020. 
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RCW 64.34.348 Common elements-Conveyance-Encumbrance. 

(1) Portions of the common elements which are not necessary for the habitability of a unit may be 

conveyed or subjected to a security interest by the association if the owners of units to which at least 

eighty percent of the votes in the association are allocated, including eighty percent of the votes 

allocated to units not owned by a declarant or an affiliate of a declarant, or any larger percentage the 

declaration specifies, agree to that action; but all the owners of units to which any limited common 

element is allocated must agree in order to convey that limited common element or subject it to a 

security interest. The declaration may specify a smaller percentage, but not less than sixty-seven 

percent of the votes not held by a declarant or an affiliate of a declarant, only if all of the units are 

restricted exclusively to nonresidential uses. Proceeds of the sale or financing are an asset of the 

association. The declaration may provide for a special allocation or distribution of the proceeds of the 

sale or refinancing of a limited common element. 

(2) An agreement to convey common elements or subject them to a security interest must be 

evidenced by the execution of an agreement, or ratifications thereof, in the same manner as a deed, by 

the requisite number of unit owners. The agreement must specify a date after which the agreement will 

be void unless recorded before that date. The agreement and all ratifications thereof must be recorded in 

every county in which a portion of the condominium is situated and is effective only upon recording. 

(3) The association, on behalf of the unit owners, may contract to convey common elements or 

subject them to a security interest, but the contract is not enforceable against the association until 

approved pursuant to subsections (1) and (2) of this section. Thereafter, the association has all powers 

necessary and appropriate to effect the conveyance or encumbrance, including the power to execute 

deeds or other instruments. 
(4) Any purported conveyance, encumbrance, or other voluntary transfer of common elements, 

unless made pursuant to this section, is void. 

(5) A conveyance or encumbrance of common elements pursuant to this section shall not deprive 

any unit of its rights of access and support. 

(6) A conveyance or encumbrance of common elements pursuant to this section shall not affect 

the priority or validity of preexisting encumbrances. 

[1989 C 43 § 3-113.] 
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RCW 64.34.308 Board of directors and officers. 

(1) Except as provided in the declaration, the bylaws, subsection (2) of this section, or other 

provisions of this chapter, the board of directors shall act in all instances on behalf of the association. In 

the performance of their duties, the officers and members of the board of directors are required to 

exercise: (a) If appointed by the declarant, the care required of fiduciaries of the unit owners; or (b) if 

elected by the unit owners, ordinary and reasonable care. 

(2) The board of directors shall not act on behalf of the association to amend the declaration in 

any manner that requires the vote or approval of the unit owners pursuant to RCW 64.34.264, to 

terminate the condominium pursuant to RCW 64.34.268, or to elect members of the board of directors or 

determine the qualifications, powers, and duties, or terms of office of members of the board of directors 

pursuant to subsection (7) of this section; but the board of directors may fill vacancies in its membership 

for the unexpired portion of any term. 

(3) Within thirty days after adoption of any proposed budget for the condominium, the board of 

directors shall provide a summary of the budget to all the unit owners and shall set a date for a meeting 

of the unit owners to consider ratification of the budget not less than fourteen nor more than sixty days 

after mailing of the summary. Unless at that meeting the owners of units to which a majority of the votes 

in the association are allocated or any larger percentage specified in the declaration reject the budget, 

the budget is ratified, whether or not a quorum is present. In the event the proposed budget is rejected or 

the required notice is not given, the periodic budget last ratified by the unit owners shall be continued 

until such time as the unit owners ratify a subsequent budget proposed by the board of directors. 

(4) As part of the summary of the budget provided to all unit owners, the board of directors shall 

disclose to the unit owners: 

(a) The current amount of regular assessments budgeted for contribution to the reserve account, 

the recommended contribution rate from the reserve study, and the funding plan upon which the 

recommended contribution rate is based; 

(b) If additional regular or special assessments are scheduled to be imposed, the date the 

assessments are due, the amount of the assessments per each unit per month or year, and the purpose 

of the assessments; 
(c) Based upon the most recent reserve study and other information, whether currently projected 

reserve account balances will be sufficient at the end of each year to meet the association's obligation 

for major maintenance, repair, or replacement of reserve components during the next thirty years; 

(d) If reserve account balances are not projected to be sufficient, what additional assessments 

may be necessary to ensure that sufficient reserve account funds will be available each year during the 

next thirty years, the approximate dates assessments may be due, and the amount of the assessments 

per unit per month or year; 

(e) The estimated amount recommended in the reserve account at the end of the current fiscal 

year based on the most recent reserve study, the projected reserve account cash balance at the end of 

the current fiscal year, and the percent funded at the date of the latest reserve study; 

(f) The estimated amount recommended in the reserve account based upon the most recent 

reserve study at the end of each of the next five budget years, the projected reserve account cash 

balance in each of those years, and the projected percent funded for each of those years; and 

(g) If the funding plan approved by the association is implemented, the projected reserve account 

cash balance in each of the next five budget years and the percent funded for each of those years. 

(5)(a) Subject to subsection (6) of this section, the declaration may provide for a period of 

declarant control of the association, during which period a declarant, or persons designated by the 

declarant, may: (i) Appoint and remove the officers and members of the board of directors; or (ii) veto or 

approve a proposed action of the board or association. A declarant's failure to veto or approve such 

proposed action in writing within thirty days after receipt of written notice of the proposed action shall be 

deemed approval by the declarant. 

(b) Regardless of the period provided in the declaration, a period of declarant control terminates 

no later than the earlier of: (i) Sixty days after conveyance of seventy-five percent of the units which may 

http://app.leg.wa.gov/RCW/default.aspx?cite=64.34,308 
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be created to unit owners other than a declarant; (ii) two years after the last conveyance or transfer of 

record of a unit except as security for a debt; (iii) two years after any development right to add new units 

was last exercised; or (iv) the date on which the declarant records an amendment to the declaration 

pursuant to which the declarant voluntarily surrenders the right to further appoint and remove officers 

and members of the board of directors. A declarant may voluntarily surrender the right to appoint and 

remove officers and members of the board of directors before termination of that period pursuant to (i), 

(ii), and (iii) of this subsection (5)(b ), but in that event the declarant may require, for the duration of the 

period of declarant control, that specified actions of the association or board of directors, as described in 

a recorded instrument executed by the declarant, be approved by the declarant before they become 

effective. 
(6) Not later than sixty days after conveyance of twenty-five percent of the units which may be 

created to unit owners other than a declarant, at least one member and not less than twenty-five percent 

of the members of the board of directors must be elected by unit owners other than the declarant. Not 

later than sixty days after conveyance of fifty percent of the units which may be created to unit owners 

other than a declarant, not less than thirty-three and one-third percent of the members of the board of 

directors must be elected by unit owners other than the declarant. 

(7) Within thirty days after the termination of any period of declarant control, the unit owners shall 

elect a board of directors of at least three members, at least a majority of whom must be unit owners. 

The number of directors need not exceed the number of units then in the condominium. The board of 

directors shall elect the officers. Such members of the board of directors and officers shall take office 

upon election. 
(8) Notwithstanding any provision of the declaration or bylaws to the contrary, the unit owners, by 

a two-thirds vote of the voting power in the association present and entitled to vote at any meeting of the 

unit owners at which a quorum is present, may remove any member of the board of directors with or 

without cause, other than a member appointed by the declarant. The declarant may not remove any 

member of the board of directors elected by the unit owners. Prior to the termination of the period of 

declarant control, the unit owners, other than the declarant, may remove by a two-thirds vote, any 

director elected by the unit owners. 

[ 2011 C 189 § 2; 1992 C 220 § 15; 1989 C 43 § 3-103.] 

NOTES: 

Effective date-2011 c 189: See note following RCW 64.38.065. 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF KITSAP 

TERRY HOY, an individual, 

Plaintiff, 

vs. 

THE 400 CONDOMINIUM 
ASSOCIATION, a Washington 
nonprofit corporation, 

Defendant. 

I, Terry Hoy, declare as follows: 

NO: l7- 2- a? Rl,7-'-/ 
QECLARATION OF TERRY HOY IN 
SUPPORT OF MOTION FOR 
PRELIMINARY INJUNCTION 

1. I am the Plalntiff In this action, know the contents of this Declaration to be 

18 true based on my personal knowledge, and make this Declaration for the purpose of 

19 obtaining a Preliminary Injunction against defendant The 400 Condominium Association 

20 (the "Association"). 

21 2. I am the owner of the property commonly known as 400 Washington Ave., 
22 

Unit 107, Bremerton, WA 98337 (the "Hoy Unit") located within The 400 condominium 
23 

complex. 
24 

25 3. On or around July 20, 2014, in accordance with the Condominium 

26 Declaration for The 400, A Condominium ("Declaration"), I submitted a request to the 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

Association's Board of Directors seeking approval for the installation of a heat pump 

("HVAC Unit") in the Hoy Unit that would require access and alteration to the Common 

Element wall adjacent to the Hoy Unit, with an outside HVAC unit installed on the 

Limited Common Element patio designated for the exclusive use of the Hoy Unit. A true 

and correct copy of the July 14, 2014 HVAC Installation request (without the noted 

enclosures) is attached to this declaration as Exhibit 1. 

4. On June 17, 2015, at an Association Board of Directors Meeting, I was 

provided with authorization by the Association's Board of Directors to install the HVAC 

Unit, with the understanding that the Board woul~ draft .a Memorandum of 

Understanding ("MOU") that would be signed at a later date. A true and correct copy of 

12 the June 17, 2015 Board meeting minutes is attached to this declaration as Exhibit 2. 

13 

14 

15 

16 

17 

5. The HVAC Unit was installed by my contractors shortly thereafter. 

6. Over many months, the MOU was revised and discussed with me. 

Contrary to the agreement that I had made with the Association's Board of Directors, 

the Association presented me with a covenant to execute. No reasonable explanation 

18 was provided to me for the Association's decision to change the form of the agreement 

19 from a MOU to a covenant. True and correct copies of board meeting minutes dated 

20 July 15, 2015, September 16, 2015, September 21, 2016, and October 19, 2016 that 

21 

22 

23 

24 

26 

26 

detail the discussions related to the MOU and covenant are attached to this declaration 

as Exhibits 3, 4, 5, and 6, respectively. In addition, three (3) draft versions of the MOU 

and a letter from the Association to me, dated December 14, 2016, with the attached 

covenant, are attached to this declaration as Exhibits 7 and 8, respectively. 
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1 
7. The Association's Board of Directors Is now threatening the immediate 

2 
removal of my approved HVAC Unit unless I sign the covenant to be recorded against 

3 the Hoy Unit regarding the installation of the 'HVAC Unit. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

8. There is no writing that required me to sign a covenant in order to Install 

my HVAC Unit, and no qiscusslon regarding the execution of a covenant was ever had 

prior to the Association's approvaLof my HVAC Unit installation request. 

9. If the Association is allowed to remove the HVAC Unit, I will be without the 

heat pump/air conditioner that I paid for and without the comfort that It provides me in 

my condominium unit. 

I swear under penalty of perjury under the laws of the State of Washington that 

the foregoing is true and correct. 

Dated:· May 15, 2017 in Bremerton, Washington. 

Terry Hoy 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF KITSAP 

TERRY HOY, an individual, 

Plaintiff, 

vs. 

THE 400 CONDOMINIUM 
ASSOCIATION, a Washington 
nonprofit corporation, 

Defendant. 

1', 2 00867 ~ 
NO: 

SUMMONS 

THE STATE OF WASHINGTON TO: The 400 Condominium Association 

1. A lawsuit has been started against you in the above-entitled court by the 

Plaintiff. 

2. Plaintiff's claims are stated in the written Complaint, a copy of which is 

served upon you with this Summons, 

3, In order to defend against this lawsuit, you must respond to the Complaint 

by stating your defense in writing, and by serving a copy upon the undersigned attorney 

for the Plaintiff within twenty (20) days after the service of this Summons, excluding the 

day of service (if served within the State of Washington) or within sixty (60) days after 

service of this Summons (if served outside the State of Washington), or a default 

SUMMONS-1 
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1 

2 

3 

judgment may be entered against you without notice. A default judgment is one where 

the Plaintiff may be entitled to what he asks for because you have not responded. 

4. If you serve a notice of appearance on the undersigned attorney, you are 

4 entitled to notice before a default judgment may be entered. 

5 

6 

7 

8 

9 

10 

11 

5. If not previously filed, you may demand that the Plaintiff file this lawsuit 

with the court. If you do so, your demand must be in writing and must be served upon 

the undersigned attorney. Within fourteen (14) days after you serve your demand, the . 
Plaintiff must file this lawsuit with the court, or the service on you of this Summons and 

Complaint will be void. 

6. If you wish to seek the advice of an attorney in this matter, you should do 

12 so promptly so that your written response, if any, may be served on time. 

13 

14 
7. This Summons is issued pursuant to Rule 4 of the Superior Court Civil 

Rules of the State of Washington. 
15 

16 Dated: May 16, 2017 

17 BRANDT LAW GROUP 

18 

19 

20 

21 

22 

23 

24 

25 

26 

SUMMONS ~2 
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I, 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF KITSAP 

TERRY HOY, an individual, 

Plaintiff, 

vs. 

THE 400 CONDOMINIUM 
ASSOCIATION, a Washington 
nonprofit corporation, 

Defendant. 

11
, 2 0 0 8 6 ~·1 ~ 

NO: 

COMPLAINT 

15 Plaintiff Terry Hoy, for the causes of action against the Defendant, alleges as 

16 follows: 

17 

I. JURISDICTION 
18 

19 1.1 This Court has jurisdiction pursuant to RCW 2.08.010 because equitable 

20 relief is requested and legal relief in excess of three hundred dollars ($300.00) is 

21 requested. 

22 

II. PARTIES AND VENUE 
23 

24 2.1 Plaintiff Terry Hoy was, at all times material hereto, an individual and a 

25 resident of Bremerton, Kitsap County, Washington. 

26 

COMPLAINT • 1 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

2.2 Defendant The 400 Condominium Association ("Association") is a 

Washington non-profit corporation established by the recording of the Condominium 

Declaration for The 400, a Condominium ("Declaration") under Kitsap County Auditor's 

No. 200704090180, and any amendments thereto, with its principal place of business 

located in Bremerton, Kitsap County, Washington. 

2.3 The underlying real property in this litigation is located in Bremerton, 

Kitsap County, Washington. 

2.4 Venue is proper fn Kitsap County, Washington because the real property 

1 o underlying this dispute is located in Kitsap County, Washington and the Defendant's 

11 principal place of business is located in Kitsap County, Washington. 

12 

13 

14 

Ill. FACTUAL BACKGROUND 

3.1 Plaintiff Terry Hoy is the owner of the property commonly known as 400 

15 Washington Ave., Unit 107, Bremerton, WA 98337 (the "Hoy Unit") located within The 

16 400 condominium complex. By way of his ownership interest in the Hoy Unit, plaintiff 

17 Hoy is afforded all rights and benefits provided in the Declaration. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

3.2 On or around July 20, 2014, in accordance with the Declaration, Mr. Hoy 

submitted a request to the Association seeking approval to install a heat pump ("HVAC 

Unit") in the Hoy Unit that would require access and alteration to the Common Element 

wall adjacent to the Hoy Unit, with an outside HVAC unit installed on the Limited 

Common Element patio designated for the exclusive use of the Hoy Unit. 

3.3 On June 17, 2015, at an Association Board of Directors Meeting, Mr. Hoy 

was provided with authorization by the Association's Board of Directors to install the 

HVAC Unit, with the understanding that the Association would draft a Memorandum of 

COMPLAINT • 2 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Understanding ("MOU") that would be signed at a later date. The HVAC Unit was 

installed by Mr. Hoy's contractors shortly thereafter. 

3.4 Tim Sheppard, the Association's property manager, was to draft the MOU 

after the Board of Directors meeting. Over many months, the MOU was revised and 

discussed with Mr. Hoy. Contrary to the agreement that Mr. Hoy had made with the 

Association's Board of Directors, Mr. Sheppard presented .Mr. Hoy with a covenant to 

execute. No reasonable explanation was provided to Mr. Hoy for the Association's 

decision to change the form of the agreement from a MOU to a covenant to be recorded 

against the Hoy Unit. 

3.5 The Association's Board of Directors is now threatening the immediate 

removal of Mr. Hoy's approved HVAC Unit, unless Mr. Hoy willingly signs a hold­

harmless and indemnification covenant to be recorded against the Hoy Unit regarding 

the installation of the HVAC Unit. 

IV. FIRST CAUSE OF ACTION 
(Breach of Duty of Ordinary and Reasonable Care) 

4.1 Paragraphs 1.1 to 3.5 are incorporated herein by this reference. 

4.2 The Board of Directors of defendant Association failed to use ordinary and 

reasonable care by approving the Hoy installation the HVAC Unit installation in June 

2015, without requiring Mr. Hoy to execute a hold harmless and indemnification 

covenant at the time of the installation, and now, one and a half years later, demanding 

that Mr. Hoy execute a hold harmless and indemnification covenant under threat of 

removal of the Hoy HVAC Unit. 
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1 
4.3 The Board of Directors' threat that Mr. Hoy now execute a hold harmless 

2 and indemnification covenant or risk having his HVAC Unit removed constitutes a 

3 breach of its duty of ordinary and reasonable care, pursuant to RCW 64.34.308. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

4.4 As a result of the Association's conduct, plaintiff Terry Hoy has been 

damaged, as specified in the demand below. 

V. SECOND CAUSE OF ACTION 
(Promissory Estoppel) 

5.1 Paragraphs 1.1 to 4.4 are incorporated herein by this reference. 

5.2 On June 17, 2015, the Association's Board of Directors Meeting granted 

Mr. Hoy authorization to install the HVAC Unit in and around the Hoy Unit, including the 

installation of an outside HVAC unit to be installed on the Limited Common Element 

patio designated for the exclusive use of the Hoy Unit. 

5.3 Defendant Association should reasonably have expected the granting of 

16 the authorization to cause plaintiff Hoy to change his position; 

17 

18 

19 

20 

21 

22 

23 

5.4 Plaintiff Hoy actually did change his position by having the HVAC Unit 

installed; 

5.5 When plaintiff Hoy changed his position, he was justifiably relying upon 

defendant Association's granting of the authorization for the installation of the HVAC 

Unit; and 

5.6 Injustice can be avoided only by enforcement of defendant Association's 

24 granting of the authorization for the installation of the HVAC Unit. 

25 

26 
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VI. DEMAND FOR RELIEF 

Plaintiff Terry Hoy prays for judgment against defendant The 400 Condominium 

Association as follows: 

1. 

2. 

3. 

For principal damages to be proven at trial; 

For consequential damages to be proven at trial; 

For a permanent injunction preventing the Association from removing the 

Hoy HVAC Unit; 

4. 

64.34.455; 

4. 

5. 

For reasonable attorneys' fees and costs of suit, pursuant to RCW 

For post-judgment interest; and 

For such other relief as the Court deems just and equitable. 

Dated: May 16, 2017 
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Hearing Dateffime: May 26, 2017/9:00 a.m. 
With Oral Argument 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND. FOR THE COUNtY OF KITSAP 

TERRY HOY, an individual, 

Plaintiff, NO: 

vs. 

THE 400 CONDOMINIUM 

PLAINTIFF TERRY HOY'S MOTION 
FOR PRELIMINARY INJUNCTION 

ASSOCIATION, a Washington 
nonprofit corporation, 

Defendant. 

,. RELIEF REQUESTED 

Plaintiff Terry Hoy requests, pursuant to RCW 7.40.020 and CR 65, that the 

Court issue a preliminary infunction preventing defenda~t The 400 Condominium 

Association ("The 400") from removing Mr. Hoy's authorized HVAC Unit unless Mr. Hoy 

signs a hold-harmless and indemnification covenant to be recorded against the Hoy Unit 

regarding the installation ofthe HVAC Unit. 

II. EVIDENCE RELIED UPON 

This motion is based on the pleadings filed in this action and the declarations of 

Terry Hoy and Michael D. Brandt. 

PLAINTIFF TERRY HOY'S MOTION FOR PRELIMINARY 
INJUNCTION - 1 
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DECLARATION OF SERVICE 

The undersigned certifies under penalty of perjury, under the laws of the State of 

Washington, that on this date I caused to be served in the manner indicated a copy of the 

Reply Brief of Appellant upon the following person(s): 

Katie J. Comstock, WSBA #40637 
Seth E. Chastain, WSBA #43066 
Levy Von Beck Comstock P.S. 
1200 Fifth Ave., Suite 1850 
Seattle, WA 98101 
Tel. 206.626.5444 
sechastain@levy-law.com 
Attorney for Defendant 
The 400 Condominium Association 

John D. Burleigh, WSBA #38767 
Burleigh Law, PLLC 
3202 Harborview Dr. 
Gig Harbor, WA 98335 
Tel. 253.292.3844 
john@burleighlegal.com 
Attorney for Defendants 
The 400 Condominium Association 

[ ] Via e-mail 
[ ] Via U.S. mail 
[ ] Via legal messenger 
[X] Via e-service portal 

[ ] Via e-mail 
[ ] Via U.S. mail 
[ ] Via legal messenger 
[X] Via e-service portal 

SIGNED in Seattle, Washington on Jy\7) ZO , 2018 
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