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l ARGUMENT

Issues of material fact remain to be tried by the trier of fact,
and the Association is not entitled to a judgment as a matter of law

on either party’s version of the facts.

A. Issues of Material Fact Remain to be Tried.

Issues of material fact remain to be determined by the trier of
fact. Although the Association attempted to make its arguments as
though there are no issues of material fact, each of the arguments is
dependent on one or more such issues. The Association asserts the
following several times:

(1) Mr. Hoy began installation of his HVAC before approval;’

(2) Mr. Hoy agreed to sign any document and that the
installation approval was contingent upon conditions yet to be
determined;?

(3) Mr. Hoy was not a pre-existing owner of an approved
HVAC when the Board created the covenant requirement for owners

intending to install an HVAC.3

1 Brief of Respondent, pages 6 and 7.
2 Brief of Respondent, pages 2, 6, 7, 9, 13, 24, 32, and 33.
3 Brief of Respondent, pages 3, 23, 26, and 32.
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Each of these arguments was contradicted by both Mr. Hoy and the
Board’s own meeting minutes.* The Association’s arguments and
defenses hinge on these issues of material fact, which have yet to
be tried by a trier of fact.

1. The Board-Approved Installation of Mr. Hoy’s HVAC
Before it was Installed.

The Association claims Mr. Hoy began installation of his
HVAC System before he received approval for such installation.5 Mr.
Hoy and the Association meeting minutes contradict this claim. The
June 17, 2015 meeting minutes evidence the approval of the
installation of the HVAC System and state that the installation is
scheduled for June 26, 2015.6 This is an issue of material fact on
which the Association depends.

2. The Board-Approved Installation Only Required that
Mr. Hoy Sign a Memorandum of Understanding.

The Association claims that Mr. Hoy agreed to “sign any
document” and agreed to any “conditions yet to be determined.”

This claim creates issues of material fact, as Mr. Hoy and the

4 Appendix A, CP 305-306; and Appendix B, CP 317-318.

s Brief of Respondent, pages 6, and 7.

§ Appendix A, CP 305-306; and Appendix B, CP 317-318.

7 Brief of Respondent, pages 2, 6, 7, 9, 13, 24, 32, and 33.
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Association meeting minutes indicate that the approval only required
that Mr. Hoy sign a MOU (“Memorandum Of Understanding”).® A
month after approving Mr. Hoy’s installation, the Board adopted the
HVAC Rule, including a requirement to sign an MOU, which still
needed to be finalized.® At the time that the rule was created, the
required document was an MOU, which needed finalization, not a
covenant or some other document yet to be determined.

The Association claims that Mr. Hoy would not sign the
covenant because it did not meet his requirements of an MOU.™
However, the Association’s own brief states that the Board
eventually wrote both an MOU and a Covenant for review by an
attorney.! The Association recognized that there is a significant
difference between the two documents and sought legal advice
regarding which of these documents should be used. The
Association then asked Mr. Hoy to sign not what the Association
recognized as an MOU, but rather to sign a Covenant.'? The

covenant was not just a different document to be signed by Mr. Hoy,

8 Appendix B, CP 317-318.
° Appendix C, CP 319-320.
10 Brief of Respondent page 8.
11 Brief of Respondent, pages 7-8; and Appendix D, CP 273.
12 Appendix E, CP 330-337.
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but, additionally, to be recorded against his property, binding and
burdening it and taking some portion of Mr. Hoy's bundle of property
rights.!® This was not a condition of the original installation approval,
and to argue that it was creates an issue of material fact.

3. Mr. Hoy was One of Several Existing Owners of
Approved HVACs when the Association Demanded
that He Sign a Covenant.

The Association acknowledges that the Board decided to
“require that any owner intending to install an HVAC unit would need
to execute a covenant.”'* If the Association agrees with the facts as
presented by Mr. Hoy, then all of the owners with existing air
conditioners are in the same position regarding the covenant as Mr.
Hoy. Mr. Hoy’s HVAC was installed much more recently, but the
timing that is determinative is when the covenant was created and
imposed. The question is whether Mr. Hoy's HVAC was approved
and installed before the covenant was required, not how long before
the covenant was required.

The Board approved the installation of Mr. Hoy's HVAC on

June 17, 2015, with his agreement to sign an MOU, and Mr. Hoy's

3 Appendix E, CP 330-337.
14 Brief of Respondent, page 32, emphasis added.




HVAC was installed on or about June 26, 2015.15 The first mention
of a Covenant in the Association meeting minutes was more than a
year later, in September 2016.® The Board first presented the
Covenant to Mr. Hoy for signature on or about December 14, 2016,
almost eighteen (18) months after the installation of the Hoy HVAC
System was approved and completed.'?  The Association
acknowledges that there are other Unit Owners with air conditioning
units that pre-date the covenant requirement, and that those Unit
Owners were not required to sign a covenant.’® Any argument from
the Association that Mr. Hoy was not one of several owners of
approved air conditioners and the only one required to sign a
covenant, creates an issue of material fact as to when the covenant
requirement was first established.

The Association claims that requiring Mr. Hoy to sign a
covenant is in the interest of the Association and other owners.
However, the other air conditioners in the condominium are much

older and located on the roof, posing a greater risk to the building

15 Appendix A, CP 305-306.
16 Appendix G, CP 324-326.
7 Appendix E; CP 333-337.
18 Brief of Respondent, pages 25-26.
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and the Association. Yet the Unit Owners of the older air
conditioners were not required to sign a covenant.'® It is not in the
interest of the Association to single out one owner to sign a covenant.
And it is not in the interest of the owners to start the practice of
requiring owners to encumber their properties with covenants
recorded against them.
B. RCW 64.34 and the Declaration Create and Regulate the
Property Rights of Owners and the Powers of the

Association and Board.

1. The Declaration is Like a Deed and Creates a Type of
Real Property.

The Association acknowledges that the “condominium
declaration is not a contract, but rather it is a document that
unilaterally creates a type of real property.”® The Association
correctly cites RCW 64.34.304, stating that the Association does not
have the power to convey Common Elements (“CE") or Limited
Common Elements (“LCE”) without approval “by the requisite
number of unit owners,” and acknowledges that an easement’s

creation requires conveyance by deed.?!

19 Brief of Respondent, pages 25-26. |
20 Brief of Respondent, page 17.
21 Brief of Respondent, page 34.




2. The Declaration Gave Mr. Hoy A Permanent Right to
Use the Common Elements and Limited Common
Elements.

The Association incorrectly asserts that because it cannot convey
ownership or an easement without the approval of the owners, Mr.
Hoy's right to use the CE and LCE must be a license, which is
revocable by the Board.?? Mr. Hoy does not claim a grant, easement,
or license from the Board. The Declaration itself deeded Mr. Hoy the
permanent right to use the CE and LCE and limited the Board’s
powers to approve or disapprove alterations and regulate the use of

the CE and LCE.

Article 7, Section 2 states in pertinent part:

7.2 Use. Each Owner shall have the right to use the
Common Elements . . . The right to use the Common
Elements, including the Limited Common Elements,
shall be governed by the provisions of the Condominium
Act, this Declaration, the Bylaws, and the rules and
regulations of the Association.?®

Article 8, Section 2 states, in pertinent part:

8.2. Use. Each Owner shall have the exclusive right to
use the Limited Common Elements allocated or
assigned solely to the Owner’s Unit. . .. The Board may

22 Brief of Respondent, page 33, 36, 39.
23 Appendix F, CP 182
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adopt rules and regulations governing the use of the
Limited Common Elements.?*

Article 10, Section 8 states, in pertinent part:

10.8. Use or Alternation of Common and Limited
Common Elements. Use of the Common Elements
and Limited Common Elements shall be subject to the
provisions of this Declaration and the rules and
regulations of the Board. Nothing shall be altered or
constructed in or removed from any Common Element
or Limited Common Element without the prior written
consent of the Board.?

Mr. Hoy obtained Board approval for the alterations to install his
HVAC, as written in the meeting minutes, and has used his HVAC in
compliance with the Board’s rules and regulations.

The Association incorrectly asserts that Mr. Hoy is trying to
exclude other owners from their rights to use the CE and LCE.?®
However, the Declaration specifically provided Mr. Hoy exclusive
right to use the LCE deck attached to his unit, which also excludes
other owners from the CE wall between his personal unit and his
exclusively used LCE. The CE wall can only be reached from Mr.

Hoy’s unit or the LCE deck, which Mr. Hoy has the exclusive right to

24 Appendix F, CP 183.
s Appendix F, CP 188.
2 Brief of Respondent, page 38.




use. Mr. Hoy has exclusive use of these elements under the same
Declaration which limits the Board’s power to merely regulation of
the use. It is the Association, not Mr. Hoy, that is attempting to grab
more than it is due.?’

3. The Declaration Provides Specific Powers to the
Association and the Board.

The Association incorrectly claims that RCW 64.34 and the
Declaration give it power to “take any action” that is not specifically
prohibited.?® However, RCW 64.34.304 provides specific powers by
which the Declaration provides specific powers to the Association.

Article 13, section 4 of the Declaration states, in pertinent part:

13.4 Powers of the Association. In addition to
those actions authorized elsewhere in the
Declaration, the Association shall have the power to:

13.4.1. Adopt and amend the Bylaws and the rules
and regulations for the condominium;

* * *

13.4.6. Regulate the use maintenance, repair,
replacement, and modification of Common
Elements and Limited Common Elements;

* * *

27 Appendix F, CP 182-183, CP 188.
2 Brief of Respondent, pages 20-21.
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13.4.17. Exercise any other powers conferred, by
this Declaration or the Bylaws;

13.4.18. Exercise all other powers that may be
exercised in this state by the same type of
corporation as the Association; and

13.4.19. Exercise any other powers necessary and
proper for the governance and operation of the
Association.?

As stated in 13.4.17 - 13.4.19, the Association has all powers
conveyed to it in the Declaration and Bylaws, all powers that may be
exercised by other condominium owners’ associations, and other
powers “necessary and proper for the governance and operation of
the Association.”® The Association has vast, but not unlimited,
powers. The Association has not cited anything in the Declaration,
Bylaws, or powers of other condominium owners’ associations which
empowers it to alter the property rights of the unit owners without
their permission, or place conditions on the right to use CE and LCE
rather than just regulating that use. It cannot be “necessary and
proper for the governance and operation of the Association,” to
assert powers reserved for the owners by both RCW 64.34 and the

Declaration.

2 Appendix F, CP 194.
30 Appendix F, CP 194,
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The Association has specific powers affecting the property
rights of individual unit owners set out by RCW 64.34.364 and the
Declaration. The statute and the Declaration both provide (a) that as
of the assessment due date, the Association has a lien for any past
due assessments which may be foreclosed judicially or nonjudicially;
(b) that the Board may convey or encumber CE with approval of a
super majority of the owners; and (c) that the Board may approve the
reallocation of LCE by an amendment to the Declaration with
approval of a super-majority of unit owners, including the owner of
the unit affected.

(a) The Association has a lien on any unit for unpaid
assessments.

RCW 64.34.364 states in pertinent part:
RCW 64.34.364. Lien for assessments.

The association has a lien on a unit for any unpaid
assessments levied against a unit from the time the
assessment is due.®!

And Article 17, Section 1 of the Declaration states, in pertinent part:

17.1. Assessments are a lien; Priority. The
Association has a lien on a Unit for any unpaid

31 Appendix |, RCW 64.34.364.
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Assessment levied against a Unit from the time the
Assessment is due...*2

RCW 64.34 and the Declaration give the Association a lien on units
with past due assessments, but do not give the Association or the

Board the power to create liens.

(b) The Board may convey or encumber CE only with
approval of a super majority of the owners.

RCW 64.34.304 states, in pertinent part:

RCW 64.34.304. Unit owners’ association —
Powers.

(1)(h) Acquire, hold, encumber, and convey in its
own name any right, title, or interest to real or
personal property, but common elements may be
conveyed or subjected to a security interest only
pursuant to RCW 64.34.348...%°

RCW 64.34.348 states in pertinent part:

RCW 64.34.348. Common elements -
Conveyance - Encumbrance Portions of the
common elements which are not necessary for the
habitability of a unit may be conveyed or subjected
to a security interest by the association if the owners
of units to which at least eighty percent of the votes
in the association are allocated ... agree to that
action; but all the owners of units to which any
limited common element is allocated must agree in
order to convey that limited common element or

32 Appendix F, CP 202,
33 Appendix H, RCW 64.34.304
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subject it to a security interest. The declaration may
specify a smaller percentage, but no less than sixty-
seven percent...

Any purported conveyance, encumbrance, or other
voluntary transfer of common elements, unless
made pursuant to this section, is void.

A conveyance or encumbrance of common
elements pursuant to this section shall not deprive
any unit of its right of access and support.>*

Article 7 of the Declaration also provides that the Association
may alter property rights as to the CE and LCE only with approval of

a super-majority. Article 7 states, in pertinent part:

7.3 Conveyance or Encumbrance of Common
Elements. Portions of the Common Elements not
necessary for habitability of a Unit may be conveyed
or subjected to a security interest by the Association
if approved by the Owners having at least 80% of
the votes in the Association...3®

(c) The Board may only approve the reallocation of LCE by an
amendment to the Declaration with approval of a super-majority
of unit owners, including the owner of the unit affected.

Article 8 of the Declaration provides that LCE may be
reallocated between units only at the unit owners’ request and with

the Board’s approval. Incorporating a CE into an LCE or an LCE into

34 Appendix J, RCW 64.34.348, Emphasis added.
35 Appendix F, CP 182.
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a unit requires approval of that unit owner and a super-majority of the

unit owners.

8.3 Reallocation. A limited Common Element may
be reallocated between Units only with the approval
of the Board and by an amendment to the
Declaration executed by the Owners and Eligible
Mortgagees of the Units to which the Limited
Common Element was and will be allocated. The
Board shall approve the requests... within 30 days
... A Common Element may be reallocated as a
Limited Common Element, or a Limited Common
Element may be incorporated into an existing Unit
with the approval of 67% of the Owners, including
the Owner of the Unit...%®

No part of RCW 64.34 or the Declaration gives the Association the
power to alter owners’ property rights without permission of the

owners.

4. The Board Has the Power to Regulate the Use of CE
and LCE, Not to Create Conditions Determining
Whether or Not a Unit Owner May Use the CE And
LCE; the Board Has No Power to Alter Property Rights
Without the Owners’ Approval.

The Association wrongly asserts that Mr. Hoy argues his
HVAC use of the CE and LCE “is not a use subject to the

Association’s regulatory powers.”®” Mr. Hoy acknowledges that the

3 Appendix F, CP 183.
37 Brief of Respondent, page 22.
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Board may regulate use of an HVAC through the CE wall. But
requiring the execution of a covenant to be recorded against his
" property is not reguléting HVAC use. ltis notan “exercise of its lawful
powers.?® It is not “necessary and proper for the governance and
operation of the Association.”? It is an attempt to go around the
super-majority requirements of RCW 64.34.348, RCW 64.34.304,
and the Declaration and wrest property rights from individual owners
one at a time.

The Association acknowledges that the Declaration is like a
deed, creating property rights and that the Declaration, RCW
64.34.348, and RCW 64.34.304 do not permit it to change the
property rights regarding CE and LCE without approval of a super-
majority of the owners.#? The Board cannot now claim that it has no
power to alter the property rights of the Association without approval
of the owners, but that it can alter the property rights of individual unit
owners of its own accord.

The Board has no power to alter any of the property rights

created by the Declaration. Under RCW 64.34, the Declaration

38 Brief of Respondent, page 22.
3 Appendix F, CP 194.
“ Brief of Respondent, page 34.
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creates property rights, specifies how those rights may be altered,
and provides the rules for amending the Declaration itself. 1t does
not allow the Board to change an owner’s property rights or to require
an owner to change their own property rights. The Declaration does
not even allow a majority of owners to alter property rights or make
amendments. It requires a super majority of 67% of owners to alter
property rights and make amendments to the Declaration.

Regarding amendments, the Declaration states, in pertinent part:

Article 26. Amendment of Declaration, Survey
Map and Plans, Articles, or Bylaws

26.1. Procedures. Exceptin cases of amendments
that may be executed by Declarant under the
Declaration or the Condominium Act, the
Declaration, the Survey Map and Plans, the Articles,
and the Bylaws may be amended only by vote or
agreement of Owners, as specified in this Article

*® *® *

26.2.1. The consent of Owners holding at least 67%
of the votes in the Association...shall be required to
materially amend any provisions of the Declaration,
the Survey Map and Plans, the Articles, or the
Bylaws, or to add any material provisions
thereto...*!

4 Appendix F, CP 220.
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RCW 64.34 and the Declaration create the property rights and
the powers of the Association. The Association has the power to
approve or disapprove modifications to the CE and LCE; and to
regulate the use of those portions of the condominium property.
RCW 64.34 and the Declaration do not allow the Association to alter

owners’ property rights without permission of the owners.

C. The Board Breached its Duty of Ordinary and Reasonable
Care and is Not Protected by the Business Judgment Rule.

The Association argues that it is protected by the Business
Judgment rule and that Mr. Hoy must show a separate breach of law
or governing documents to show the Board breached the duty of
ordinary and reasonable care. This is incorrect.

The Association notes that “corporate judgment is immunized
from liability in a corporate transaction where (1) the decision to
undertake the transaction is within the power of the corporation and
the authority of management, and (2) there is a reasonable basis to
indicate that the transaction was made in good faith.”? The Board
lacks both required elements. The Board has the power to approve

or disapprove modifications of CE and LCE and to regulate use, not

42 Brief of Respondent pg. 15, citing Scott v. Trans-Sys., Inc.
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to decide who can and cannot use the CE or LCE, or to revoke the
right to use, or to change property rights without approval of a super-
majority of unit owners.* These are all determined by the
Declaration, as shown above. There is also no reasonable basis
indicating it was a good faith decision to require an owner of an
approved HVAC unit to further bind his property; or to require it of
only one owner of an existing HVAC. If the Association asserts that
its original approval was contingent upon the covenant, or anything
more than Mr. Hoy signing a Memorandum of Understanding
(“MOU"), Mr. Hoy and the Association meeting minutes conflict with
the assertion, creating an issue of material fact.

The Association claims that under the Business Judgment Rule,
Board decisions need not be reasonable.** However, whether the
Court considers other states’ law or not, “ordinary and reasonable
care” is required of all Association boards of directors under
Washington law. Mr. Hoy need not show a breach of another law or
Association requirement to show a breach of the duty of ordinary and

reasonable care, although they exist. This duty exists in Washington

43 Appendix F, CP 182-183, CP 188.
44 Brief of Respondent, pages 30-31.
18




law independent of other regulations. RCW 64.34.308 states in

pertinent part:

(1) Except as provided in the declaration, the
bylaws, subsection (2) of this section, or other
provisions of this chapter, the board of directors
shall act in all instances on behalf of the
association. In the performance of their duties,
the officers and members of the board of
directors are required to exercise: ... (b) if
elected by the unit owners, ordinary and
reasonable care.*

The Association incorrectly asserts that its decision to impose
a covenant was reasonable as a matter of law. To make that
argument, however, they must dispute an issue of material fact. The

Association argues:

Hoy also knew that his use of the HVAC Unit would
be subject to conditions the Association had yet to
determine. There was nothing unreasonable about
the Association’s decision. Hoy cannot turn his
permissive use of the Association’s Common and
Limited Common Elements into an irrevocable right
just because he opposes the Association’s
conditions of use. “®

4 Appendix K, RCW 64.34.308
% Brief of Respondent, pages 32-33.
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This argument necessarily asserts that the installation approval was
contingent on “conditions the Association had yet to determine,”
rather than only an MOU which was almost complete and did not
require recording against Mr. Hoy’s property.

This issue of material fact alone is enough to overturn the
summary judgment. However, the Association’s argument is also
incorrect as to the law, as the Board does not allow permissive use,
but rather approves modifications to CE and LCE allowing
installation and then regulates use. This was not regulation, but an
attempt to retroactively create new requirements for the approved
and completed installation, which alters Mr. Hoy's property rights
without owner approval.

D. Promissory Estoppel Prevents Respondent from
Retroactively Altering Installation Requirements.

The Association incorrectly asserts that Mr. Hoy’s Promissory
Estoppel Claim requires that he be given irrevocable rights and
eliminates the Board's right to regulate use of the CE and LCE.
Owners must obtain Board approval to modify the CE and LCE to
install a HYAC. The Board approved Mr. Hoy's installation in June

2015, as stated above. Regarding continued use of the HVAC, an
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owner's right to use CE and LCE is provided by the Declaration and
is not revocable by the Board, but the Board has authority to regulate
that use.#” Mr. Hoy does not dispute that the Board has the power
to regulate the use of the CE and LCE. The Board may regulate the
use of HVAC units on CE and LCE. It may require noise suppression
and moisture control, limit use to a quiet mode during certain hours
of operation, specify the size of the opening allowed in the CE,
require maintenance, and other elements of use. And it has done
so0. Mr. Hoy recognizes that he must comply with the use regulations
or they will be enforced according to the Declaration.

However, the Association is not arguing that Mr. Hoy’s actual use
of the HVAC on the LCE and through the CE is in violation of any of
the regulations. The Board has not cited any specific rule which was
in place and which Mr. Hoy violated. Rather, the Association’s Board
threatened to revoke the approved and completed installation of the
HVAC itself unless Mr. Hoy signed a covenantto be recorded against
his Property.#¢ This demand does not regulate the actual use of the

CE or LCE. It is an attempt to retroactively change the installation

47 Appendix F, CP 182-183.
48 Appendix D, CP 277-278; and Appendix E, CP 333-337.
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requirements and wrest property rights from Mr. Hoy against the
super-majority requirements of RCW 64.34 and the Declaration. To
argue it is not a retroactive change, the Association must dispute the
facts of the installation requirement, creating an issue of material
fact.

E. Mr. Hoy has Asserted Damages.

Mr. Hoy paid for the HVAC unit and paid the contractor to install
it. Mr. Hoy also had the contractor make changes to his Unit for the
installation.® These costs, as well as any costs to repair the CE wall,
LCE deck, and Mr. Hoy's condo, if he is required to remove the
HVAC, are more than sufficient to show damages. Mr. Hoy has
asserted in the Complaint that any damages would be proven at the
trial of this matter.%°

II. CONCLUSION

lssues of material fact remain to be determined by the trier of fact,
including whether the HVAC installation was approved before it was
installed, the original requirements of the installation approval, and

whether Mr. Hoy was one of several owners of existing HVAC units

42 Appendix L, CP 313.
50 Appendix M, CP 7.
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when he alone was required to execute a covenant against his
Property. These, and other issues stated above, are material to both
Mr. Hoy's breach of duty of ordinary and reasonable care claim and
his promissory estoppel claim.

The Association Declaration provides Mr. Hoy, and all owners,
the irrevocable right to use the Common Elements and Limited
Common Elements, while limiting the Board to approving
modifications and regulating use. The Board’s insistence on Mr. Hoy
executing a covenant against Mr. Hoy's Property is not regulation of
use, but an attempt to retroactively add a requirement to an HVAC
installation more than a year after approval and completion of the
installation and wrest property rights from a unit owner without
approval of a super-majority of owners, as required by the
Declaration.

The Board has no authority to alter Mr. Hoy's property rights. All
means of altering property rights must be approved by the owners
themselves. A requirement to execute a covenant against an
owner's property can only be instituted by an amendment to the

Declaration. The Declaration can only be amended by a super-
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majority of the owners. The Board does not possess this authority
and the Declaration has not been amended.

The Board breached its duty of ordinary and reasonable care
and is not protected by the Business Judgment Rule, as it is not
within its power to retroactively alter the installation requirements or
implement a covenant execution requirement altering property rights;
the attempt to force a covenant requirement on only one owner, was
made in bad faith. Either of these is sufficient to disqualify the
Association from protection under the Business Judgment Rule, and
the Association fails regarding both of these elements. Mr. Hoy's
promissory estoppel claim should also stand, as neither of these
claims requires a grant, easement, or license.

If Mr. Hoy prevails in this appeal, this Court should award him
his attorneys’ fees and expenses for the appeal.

The trial court Order on Summary Judgment should be
overruled, Terry Hoy should be awarded his attorneys’' fees and
costs for this appeal, and the matter should be remanded to the
Superior Court for further action consistent with the rulings of this

Court.
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Dated: July 20, 2018

Respectfully Submitted,

BRANDT LAW GROUP

Mithael D. Brandt-"SBA #20901
ttorney for Appellant
erry Hoy
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Support of Motion for Preliminary
Injunction, Exhibit 2

Appendix C | Declaration of Terry Hoy in CP 319-320
Support of Motion for Preliminary
Injunction, Exhibit 3

Appendix D | Declaration of Dale Lindamood, CP 271-278
Exhibit A

Appendix E | Declaration of Terry Hoy in CP 330-337
Support of Motion for Preliminary
Injunction, Exhibits 7 and 8

Appendix F | Declaration of Tim Sheppard in CP 171-230
Support of Defendant's Motion for
Summary Judgment, Exhibits A-D

Appendix G | Declaration of Terry Hoy in CP 324-326
Support of Motion for Preliminary
Injunction, Exhibit 5

Appendix H | RCW 64.34.304

Appendix | | RCW 64.34.364

Appendix J | RCW 64.34.348

Appendix K | RCW 64.34.308

Appendix L | Declaration of Terry Hoy in CP 312-314
Support of Motion for Preliminary
Injunction

Appendix M | Summons and Complaint CP 1-7
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B The 400 Board of Directors
The 100 | Meeting Minutes June 17, 2015

Board Members in Attendance: Bob Johnson, President, Terry Hoy, Co-Director Robert Rabe, Secretary,
Roberta Cooper, Treasurer, Karen Osborn, Vice-President,

Also Attending: Karen Yoder, Gary Yoder, Lucas Yoder, Facilities Managers; Tim Sheppard, Property
Manager, Tenants: Tim McCarthy, Sue Gordon. Not in attendance: Dale Lindamood, Co-Director

The meeting was called to order at 6:04 p.m.

Treasurers Report
o (Attached); read and approved.

Property Manager’s Report

o Workman's pass key has been made, allowing access to common area for contractors.

Facilities Manager’s Report
e Flyers posted asking residents to refrain from slamming doors.

¢ Construction work on Washington Ave has affected the building. We have a liaison between the
construction company and the city to assist with any problems arising as a result of the construction.

o Welcome packets. 15 owners, one renter and one management company have not turned in packets. Tim
Sheppard will send letters and fines to these individuals.

o The security camera computer has been purchased and is running. Facilities Managers are working with

the security company to get the security updates into the computer.

The installation of the lighting on the north end stairs is complete.

The gym treadmill rollers replacement has been completed and the treadmill no longer squeaks.

External doors will be professionally adjusted since some are not closing correctly.

The HOA needs a policy in place for the Facilities Managers for call-outs by tenants and owners when

it's not HOA business. The board decided that unless it's a life or safety issue, the tenant/owner must

deal with the issue. A fee will be assessed for other calls in the amount of $50 per call. For example, an
owner/tenant not having their key. Fee will be paid to the Facilities Managers.

o Facilities Managers submitted recycling guidelines to be posted at the recycle bins. Approved.

o Carpeting in P1 and P2 lobbies has been scheduled for July, 2015. Bob Johnson asked that the
replacement of the carpets for the entire first floor be completed, as well as the painting of the base
boards, and refurbishing of the doors. Tim Sheppard will contact the vendors who have previously given
us bids so that this can be completed.

Old Business
o Tim Sheppard reported that, based on the recent testing, (see attached report) the yellow brass fixtures in
The 400 have high zinc content. The higher the zinc content, the faster the potential exists that the brass
fitting will degrade, In a separate test of the fixtures last year, the fittings showed some signs of physical
degradation, but no indication of failure or potential failure. Tim will pursue having our water tested for
hardness.
¢ Head Pump/AC Installation Owner Feedback/Final Vote
o Bob Johnson summarized the history of the issue. (See previous months' HOA meeting minutes.)
Tim will draft a Memo of Understanding (MOU) for any tenant who wishes to install a unit. A
motion was made to have Terry Hoy sign the MOU before his scheduled installation on June 26,
if available was approved. If not yet available, Terry has agreed to sign the MOU when
available. A Motion was made to approve Mr. Hoy's request for installation of the HVAC system
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even if the MOU has not been completed. Bob Johnson offered an amendment to the Motion,
authorizing approval of the request contingent upon the completion of the MOU. The
amendment failed for lack of a second. The vote to approve the installation was 3 for and 1
against.

» Extension of security fence on south end of building to be installed in mid-July.
o Installation of charging stations in garage tabled.
Water heater replacement.
o Heaters are at the end of their warranty. Per Facilities Managers a free audit can be conducted of

the water heaters by Ecova, contracted by PSE. A rebate can be had if we do the audit. 50% of
the owners have to agree to the replacement in order to get the rebate. Motion to proceed with
the audit passed.

» Motorcycle Parking
o Tim Sheppard was asked to consult an attorney regarding this issue. Report is attached. Tim

McCarthy's attorney disagrees with the attached report. A motorcycle parking area can't
reasonably interfere with a tenant’s ability to egress to his parking space(s). The matter is not
closed in his mind. Can a common element area be used day after day as long as the owner of the
vehicle resides here?

Bob Johnson asked whether we should restripe the angle of the motorcycle area stripes on P1
since it is a common element area.

Motion to have Tim Sheppard check with some striping contractors for options for three spaces
that don't impede the circulation of traffic on P1,

e New Business.

(o]
o

(o]

o

Motion to retain Law Firm for Condo Business passed. Tim Sheppard will pursue this.
Smoking Violation Letter. A draft of the letter was submitted by Tim Sheppard. (attached)
Motion to send letter passed.

Facebook Page for the 400. Karen Osborn will maintain the page. Posts to the page will be
locked out, Motion to start the page passed.

Dryer Vent Billing Issue - Venting system is working well. The contractor suggested we check
the system again next year to assess annual dust/lint build-up. At that point, we can determine the
future frequency of cleaning. There are 70 individual ducts (One for each unit) that must be
cleaned and as previously motioned and passed, each owner will pay for the cleaning.
Landscaping Contractor Issues. The planting of begonias in the heat in the sun on Washington
Ave. by the landscaper was a bad idea. They are dying and require shade and cool. The plants in
the Narrows Lounge are also not being water regularly and are looking droopy. Tim will talk to
the landscaper. Tim will send the landscaper's contract to the board members for review for
possible change of landscaper, Lucas Yoder feels that the current landscaper is not doing a good
job.

Next meeting, July 15, at 6 p.m.
Meeting adjourned at 8:55 p.m.

Robert Rabe, Secretary
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The 400
Aftet Doy ioti o ) P e, WA ‘
Board Members in Attendance: Bob Johnson, President, Terry Hoy, Co-Director Robert Rabe, Secretary,

Roberta Cooper, Treasurer, Karen Osborn, Vice-President,
Also Attending: Karen Yoder, Gary Yoder, Lucas Yoder, Facilities Managers; Tim Sheppard, Property

Manager, Tenants: Tim McCarthy, Sue Gordon. Not in attendance: Dale Lindamood, Co-Ditector

The 400 Board of Directors
Meeting Minutes June 17, 2015

The meeting was called to order at 6:04 p.m,

Treasurers Report

»

(Attached); read and approved.

Property Manager’s Report

s Workman's pass key has been made, allowing access to common area for contractors.

Facilities Manager’s Report

[ ]
[ ]

Flyers posted asking residents to refrain from slamming doors.

Construction work on Washington Ave has affected the building. We have a liaison between the
construction company and the city to assist with any problems arising as a result of the construction,
Welcome packets. 15 owners, one renter and one management company have not turned in packets. Tim
Sheppard will send letters and fines to these individuals.

The security camera computer has been purchased and is running. Facilities Managers are wotking with
the security company to get the security updates into the computer.

The installation of the lighting on the north end stairs is complete.

The gym treadmill rollers replacement has been completed and the treadmill no longer squeaks.
External doors will be professionally adjusted since some are not closing cortectly.

The HOA. needs a policy in place for the Facilities Managets for call-outs by tenants and owners when
it's not HOA business. The board decided that unless it's a life or safety issue, the tenant/owner must
deal with the issue. A fee will be assessed for other calls in the amount of $50 per call. For example, an
owner/tenant not having theit key. Fee will be paid to the Facilities Managets.

Facilities Managers submitted recycling guidelines to be posted at the recycle bins., Approved.
Carpeting in P1 and P2 lobbies has been scheduled for Tuly, 2015. Bob Johnson asked that the
replacement of the carpets for the entire first floor be completed, as well as the painting of the base
boards, and refurbishing of the doors. Tim Sheppard will contact the vendors who have previously given

us bids so that this can be completed.

Old Business
e Tim Sheppard reported that, based on the tecent testing, (sce attached report) the yellow brass fixtures in

The 400 have high zinc content. The higher the zinc content, the faster the potential exists that the brass
fitting will degrade. In a separate test of the fixtutes last year, the fittings showed some signs of physical
degtadation, but no indication of failure or potential failure, Tim will pursue having our water tested for

hardness,

Head Pump/AC Installation Owner Feedback/Final Vote
o Bob Johnson summarized the history of the issue. (See previous months' HOA meeting minutes.)

Tim will draft a Memo of Understanding (MOU) for any tenant who wishes to install a unit, A
motion was made to have Terty Hoy sign the MOU before his scheduled installation on June 26,

if available was approved. If not yet available, Terry has agreed to sign the MOU when
available, A Motion was made to approve Mr, Hoy's request for installation of the HVAC system

EXHIBIT 2
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even if the MOU has not been completed, Bob Johnson offered an amendment 1o the Motion,
authorizing approval of the request contingent upon the completion of the MOU. The
amendment failed for lack of a second. The vote to approve the installation was 3 for and 1

agalnst,

Extension of security fence on south end of building to be installed in mid-July.
Installation of charging stations in garage tabled.

Water heater replacement,
o Heaters are at the end of their warranty, Per Facilities Managers a free audit can be conducted of

the water heaters by Bcova, contracted by PSE. A rebate can be had if we do the audit, 50% of
the owners have to agree to the replacement in order to get the rebate. Motion to proceed with

the audit passed.

Motorcycle Parking
o Tim Sheppard was asked to consult an attorney regatding this issue, Report is attached. Tim

MocCarthy's attorney disagrees with the attached report. A motorcycle parking area can't
reasonably interfere with a tenant’s ability to egress to his parking space(s). The matter is not
closed in his mind, Can a common element area be used day after day as long as the owner of the

vehicle resides here?
Bob Johnson asked whether we should restripe the angle of the motorcycle area stripes on P'1

since it is a common element area.
Motjon to have Tim Sheppard check with some striping contractors for options for three spaces

that don't impede the circulation of traffic on P1.

New Business.
o Motion to retain Law Firm for Condo Business passed. Tim Sheppard will pursue this.

e}

o

(o]

Smoking Violation Letter, A draft of the letter was submitted by Tim Sheppard. (attached)

Motion to send letter passed.
Facebook Page for the 400, Karen Osborn will maintain the page, Posts to the page will be

locked out. Motion to start the page passed.
Dryer Vent Billing Issue - Venting system is working well. The contractor suggested we check
the system again next year to assess annual dust/lint build-up, At thet point, we can determine the
future frequency of cleaning, Thete are 70 individual ducts (One for each unit) that must be
cleaned and as previously motioned and passed, each owner will pay for the cleaning.
Landscaping Contractor Issues. The planting of begonias in the heat in the sun on Washington
Ave. by the landscaper was a bad idea. They are dying and require shade and cool. The plants in
the Narrows Lounge aro also not being water regularly and are looking droopy. Tim will talk to
the landscaper. Tim will send the landscaper's contract to the board members for review for
possible change of landscaper. Lucas Yoder feels that the current landscaper is not doing a good

job.

Next meeting, July 15, at 6 p.m,
Meeting adjourned at 8:55 p.m.

Robert Rabe, Secretary
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S g R The 400 Board of Directors
vy T/I €400 ..+ Meeting Minutes July 15, 2015

AGreat Aacz to bhee b bremenon, Wa .

Board Members in Attendance: Bob Johnson - President, Terry Hoy - Co-Director, Roberta Cooper -
Treasurer, Karen Osborn ~ Vice-President, Dale Lindamood —~ Co-Director,
Also Attending: Karen Yoder, Gary Yoder, Lucas Yodet, Facilities Managers; Tit Sheppard, Property

Manager, Resident — Tom Golinski
The meeling was called (o order at 6:00 p.m.

BOARD MEMBER REPLACEMENT
¢ Robert Rabe resigned. Karen Osborn agreed to finish out his term as Secretary for the yeat. She will not

run for a Board position again at the end of this term.
» Dale Lindamood nominated Terry Hoy to take over as Vice-Pres. Motion made, unanimously cartied.
¢ Tom Golinski was nominated to be Co-Director for the rest of the year. Motion made, unanimously

carried.
» Results of all: Terry Hoy, Vice-Pres., Karen Osborn, Secretaty and Tom Golinski, Co-Director with

Dale Lindamood.

JUNE MINUTES

o June 17 minutes were approved, The minutes were posted to the website on 7/22/15 by Karen Osbom.

TREASURER’S REPORT
o The report was read and approved, (Attached)

PROPERTY MANAGER’S REPORT
¢ Tim Sheppard had nothing to repott.

FACILITIES MANAGER’S REPORT

o There will be new recycle containers in the P1 Garage. They will include one each for: Batteries, Printer
Ink Cartridges, light bulbs, and plastic bags. An informational notice will be mailed to all residents.
Another extension for the chain link fence on the South end of the building was installed on 7/15/15.

A resident (owner) called Chico Towing to have a car towed that was in their spot. They could not come
out to tow as there was a new law passed in 2013, The HOA must fill out a form giving authorization for
ownets ot reniers to have someone towed, When the tow driver comes to pick up the car, there is a form
that the tow driver will provide, to be signed by the owner at the time of towing. If a car is towed in
error, the resident is responsible for the fee. A motion was made to forward the form to Chico Towing

by Tim Sheppard. Seconded and passed.

OLD BUSINESS

o HVAC Rule Adoption/MOU — Tim - We need to finalize the MOU as it was not done at the last boatd
meeting. Bach jtem was discussed and Tim Sheppard will make the changes and send it out, Karen made
a motion to accept the changes, Robert seconded, unanimously cattied. The HVAC Rule was adopted
and the MOU requires finalization,

Carpet and Paint - The elevators and their lobbies were installed with carpet squares, There was some
mismatching thereby making large stripes noticeable, Karen will contact Floor Decorators to see what

can be done to change to a more acceptable look.
o The first floor carpet replacement bids were in. American Floors had the lowest bid. Floor

Decorators did not include the removal of the baseboards. These bids were for tiles and not

EXHIBIT 3
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broadloom carpet. We will go to Floor Decorators to get more samples for a broadloom carpet to
use. Who would like to go to the stote and pick out some samples to bring to the next board
meeting? Karen Osborn and Dale Lindamood volunteered to meet Karen Yoder there, Date and
time to be determined,
o Amendment to two-week minimum rule - It would require a 90% approval by all owners for a change.
We can’t tell people how to use their units. We need to change the declaration, Tom Golinski said we
need to set rules recommending that ownets not rent their units for less than two weeks, It would require
a survey of the membership. Terry and Tim will create a short survey.
Water Heater Audit — Puget Sound Energy has a company that provides an audit. We need mote people
to volunteer for an audit. Karen Osborn offered her two units, 311 and 413 to be audited, Tim Sheppard
chose Silverdale Plumbing to do the audit and give us bids and make recommendations on options that
might be available,
¢ Motorcycle Parking Options — Tim McCarthy Attorney’s Letter -We have decided to get rid of the
motorcycle parking by Mr. McCarthy’s parking spot on P1, however it will take some time, We will try
to malke room on P2 for them, Maybe get a hanging bicycle rack and turn it the other way so the rack is
against the West wall and not the North wall. We have a sign up list for all, but owners will win over
renters, Tim Sheppard is checking on a company also to restripe the garage parking spots. We will not
allow any additional motorcycles to park until we get this ironed out, We did discuss moving some of
the bicycles to underneath the stairwells, however we know from past year’s boards, we cannot put bikes
underneath the stairwells due to Fire Department Stairwell Codes.
s NEW BUSINESS —

o Building Insurance — We have a insurance rating company coming to the building to audit our
building so the insurance company that we use will sufficiently cover anything listed in the
policy. Tim will send us a copy of that report. The auditor will be coming on 7/27/15.

There was a courtyard fire. Lucas reported it, It was not on our property but did burn up a
sprinkler head. There was an issue with calling the fire department but the city workers did not
want that to happen as “it would cause a mess on the street out front and block traffic.”
Landscaping — We pay $800 a month for services and they do not seem to be doing the job
properly or in a timely manner, We will explore options for a replacement company. Tim
Sheppard will send a new contract to the cutrent company with including a new scope of work

outlining what we expect.
Rule 12,5 and Declaration 7.2 — It seems that these two items contradict each other, Tim

Sheppard will run it by our attorney.

Multiple move ins. ~ Lucas brought up that some of the property managers want four houts to
have their tenants move in so that two could move in on the same day. The end result of the
discussion is that the procedure will stay as is with one move per day.

o Budget — We are in the black.

¢ ROUNDTABLL
o Roberta asked if we had Barthquake Insurance. She said when she bought her condo, she was

told there was this type of insurance included on the building. Clarification, no, we don’t have
any, and nevet have had earthquake insurance. Should we bring it up at the annual meeting? Yes.
o Karen Osborn reported that the floor in front of the stove in 413 is hot, Yes, the weather has been
hot but there is no sun hitting that spot as she blocked the windows.
o Clarification of Bob, Tom and Robetta’s telephone numbers were given.

Next meeting, September 16, at 6 p.m.
Mesting adjourned at 9:45 p.m.
Respectfully submitted by Karen Osborn, Secretary

Rev.: 9/17/15 ko
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L. At the tima Mr. Hoy and | joined the Board in 2015, the Board had begun ‘
the arduous task of marshaling facts and figures relevant to making an inlormed decision,

pursuanl to Mr. floy's petition, whether (o allow post-construction HYAC or air

conditioning in the building and, if 50, under what civcumstances, and with what policies
and protocols in place 10 fully protect the Association - - the protection of the
Association being the purpose of the Board, and of each Director.

9, The Board, including Mr. Hoy, debated the formn and contents of

necessary documenty for any homeowner, including Mr, Hoy, who installed a separate
HVAC unit. Mr. Hoy argued in favor of the document under consideration being in the '
form of a Memotandum of Understanding, instead of a Covenant. Ultimutely, a version of
a Memorandum of Understanding AND) a Covenant were simultancously adopted by the
Board to be reviewed by the Association’s legal counsel (once hired) - - who (when
hired) informed the Board that a Covenant more fully protects the Association. This same

question - Covenant versus # Mermorandum of Understanding — was again put 1o the

Association’s subsequent (and current) legal counsel, who agreed with the attorney who
had drafied it initially. This second attorncy recommended no changes to the Covenant a3
written, persuasively explained the rationale in support of his conclusion, and why a
Memorandum of Understanding was inadequate.

10. At different times during this process, Mr. Hoy argued that NO scparate

Agreement was needed; gince there were existing Declaration provisions and Rules and

DECLAR.AT[ON OF DALE LINDAMOOD - 3 LEVY VONBFCK COMSTOCK PS5
’ 1200 ¥ith Avee., Susie 183

seustle, Washingtun 981U
Main/] ux. 206-626-5444
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Regulations which addressed AC Units at The 400. However, it was the Board’s ‘

conclusion these provisions only addressed those air conditioning units instatled by the

developer during original construction and did nol address AC units which a uit owner

would seek to install on & limited common element pursuant to the approval of the Board.
11.  In 2016, The 400 Condominium Association HVAC Covenant and Hold

Harmless document was brought o fruition. Mr. Hoy was still on the Board when it was

presented to him for signature, which he declined and refused to provide, and also

refused to remove the HVAC unit from his patio.

12.  'The Board was sympathetic to Mr. Hoy’s arguments, It was summer, it
was hot, Mr. Hoy seemed genuinely to suffer with the heat; he was accepted as and
presumed to be a man of his word, and with an affirmative duty toward the Assaciation;
the interior work had already been dane, and he was under pressure o allow the workers
to complete the job.

13.  Iostallation of the exterior HVAC was probably completed the day
following that June, 2015 Board meeting, in an unfortunate location that cannat be
aligned with units on higher elcvations.

14.  On March 30, 2017, the Board conducted a hearing on whether the Board
would enter Mr. Hoy"s unit lo remove the HVAC unit. Mr. Hoy was provided notice.
and opportunity to be heard prior to the Board’s hearing. Ultimately, the Board decided

o take steps to remove Mr. Hoy’s unit. Attached as Exhibit A is a true and correet copy

DECLARATION OF DALE LINDAMOOD - 4 LEVY VONBECK COMSTOCK PS.
‘ 1200 Fifth Ase.. Suite 1850
Seanle, Washfogton 9810)

MainTun: 206-620-3444
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5 || of my email dated April 19, 2017, to Mr. Hoy detailing the Board's findings at this i
.3 ||"hearing,
4 || I PECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THH
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:
Katie Comstock M

v _‘l

From: Dale Lindamood <dlindamood2002@yahoo.com>

Sent: Wednesday, April 19, 2017 6:04 PM

To: Terry Hoy

Cc: John Burleigh; Tim Sheppard; Roberta Cooper; Leif Bentsen
Subject: 04-19-2017 The 400 HVAC / Post-Hearing BOARD DECISION
Mr. Hoy:

Article 12 of The 400 Association Condominium Declaration authorizes the Association and its agents or
employees to enter any Unit and the Limited Common Elements allocated thereto to perform necessary
work that an Owner has failed to perform, or to prevent damage to the Common elements or to another
Unit, after giving Notice and an Opportunity to be Heard in advance of such entry as is reasonably
practicable; to require such Owner to furnish duplicate keys to their Units to the Board or the Board’s
designated agent; to levy a special Assessment against the Owner of the Unit for all costs of work that
Owner has failed to perform; and to collect and foreclose such Assessment by the Association in the same
manner as Assessments are collected and foreclosed under Article 17,

Article 15.5 of the Declaration sets out the procedure (o be observed on any occasion when the
Declaration requires an action of the Board be taken after ‘Notice and Opportunity to be Heard,
including written notice of the proposed action to all persons whose interest would be significantly
affected; a general statement of the proposed action; the date, time, and place of the hearing (not less
than five days from the date notice is delivered by the Board) and affording the affected person the right,
personally or by a representative, to give testimony orally, in writing, or both (as specified in the notice),
subject to reasonable rules of procedure established by the Board to assure a prompt and orderly
resolution of the issues; and to provide timely Notification of the Board’s determination thereafter, All
evidence presented at the hearing is to be considered by the Board in making its decision, but shall not
bind the Board.

In the present matter, pursuant to the requisite Notice under Articles 12 and 15.5 of the Declaration, a
closed Article 15.5 Opportunity to be Heard was held, convening at 6:00 PM on March 30, 2017, in the
Lounge of The 400 Condominium. The subject of the hearing was the Board’s intention to effect an
Article 12 Entry to remove an HVAC exterior unit from the Limited Common Element allocated to Unit
# 107, as had been previously ordered for refusal to sign the Association’s now completed HVAC
Covenant and Hold Harmless Agreement, At the Hearing, you were represented by your attorney,
Michael Brandt, who spoke for you, and his legal assistant.

The time previously established by which the Board’s Decision must be delivered to you is April 19,
2017'

Accordingly:

THE BOARD OF DIRECTORS OF THE 400 ASSOCIATION has determined, after due consideration
of the presentation of your attorney at the March 30, 2017 Article 15.5 Hearing, that the prior decision of
the Board finding you in violation of the Declaration of Condominium is justified based on your failure to
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execute the Covenant and Hold Harmless Agreement or, alternatively, to remove the HVAC external unit
from the Limited Commojy Element allocated to Unit 107-and, therefore, an Article 12 Entry Action is to
ensue as soon as is practicable,

Article 12 further provides that such entry be made with as little inconvenience to Owners and occupants
as practicable, except in cases of great emergency that preclude advance notice. Accordingly, please
promptly provide duplicate keys to the Property Manager or Facilities Manager’s office, as may be
needed to effect the peaceable entry and removal of the HVAC external unit from your Limited Common
Area, and a list of dates and times when it will be most convenient to you and any other occupants of Unit
107 for entry by the Association to perform this work.

Very truly yours,

BOARD OF DIRECTORS, THE 400 CONDOMINIUM ASSOCIATION
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MEMORANDUM OF UNDERSTANDING

Between THE 400 Home Owner’s Association and

Mr./Mrs./Ms. , Unit # .

If approved by THE 400 Home Owner's Association Board of Directors,
Mr./Mrs./Ms. agree to the following terms

and conditions for the installation of a Heating Ventilation and Air
Conditioning (HVAC) system:

A. The HVAC installation proposal shall include the measurements and
weight of the outdoor unit. The outdoor unit may not exceed 31 inches
in height or 36 inches in width and 13 inches depth unless otherwise
approved by THE 400 Home Owner's Association.

B. The outdoor unit may not exceed 54 decibels when running at full load
and must have a “Night Time Quiet Mode” feature which will allow it to
run more quietly than normal operation. The unit owner agrees to run
the unit in “Night Time Quiet Mode" during the months of July and
August between the hours of 9 p.m. and 6 a.m.

C. The outdoor unit, associated electrical equipment and any piping,
conduits, etc. must be painted a color matching the exterior wall

adjacent to where it will be placed.

D. All outdoor units must be placed upon a sound absorbing pad designed
for such equipment, and the pad shall not be affixed in any manner fo

the limited common area.

E. Any electrical equipment must be securely mounted to the strycture
in the most discrete location possible, and in a professional workman-
like manner, taking every precaution to protect the buildings

envelope from damage.

F. Any penetration and sealing of an exterior wall for the installation must
be done in a professional manner using high grade sealants.
Memorandum of Understanding
Between THE 400 Home Owner’s Association

EXHIBIT 7
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and Mr./Mrs./Ms. , Unit # .
Page 2

G. All condensation from the HVAC system shall be directed to an inside
plumbing drain.

H. The installation, including electrical and plumbing must be done by a
licensed, bonded, and insured contractor, The insurance for the
installation contractor shall name THE 400 Home Ownet's Association
as Additional Insured for the purpose of installation.

l.  Any damage resulting from the installation or operation of the HVAC
system will be the sole responsibility of the Owner. Repairs shall be
completed immediately at the Owner's expense.

J. Final installation shall be approved by a Home Owner's Association
Board of Directors selected Consultant, at the Owner's expense.

K. All costs incurred by the Home Owner’s Association for consulting fee's,
governmental fees, licenses, etc. related to the approvallinstallation of
an HVAC system shall be the responsibility of the Owner.

L. If after installation of an HVAC system, a complaint is received by the
Board alleging noise, vibration, or any adverse habitability condition as a
result of the HVAC system, the Board will investigate. If, by a majority
vote of the Board the allegation is sustained (proven), the Owner shall
be responsible to immediately resolve/remedy the problem, or remove
the HVAC system and restore the building to its original and approved

condition at their (Owner’s) expense.

M. In the event a Unit with an HVAC system is sold, the Owner will make

as
a condition of sale, a requirement that the new Owner enter into this

Memorandum of Understanding as a binding condition of the sale.

Memorandum of Understanding
Between THE 400 Home Owner’s Association

and Mr./Mrs./Ms. , Unit # .
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| have read ahd agree to the terms and conditions of this Memorandum
of Understanding:

Owner Unit Date
Board Member Board Member Board Member
Board Member Board Member
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GOMMERCIAL REAL ESTATE

December 14, 2016

Mr. Tefry Hoy
400 Washington Avenue, #107
Breerton, WA 98366

Re: HVAC Installation Agreement

Dear Mr. Hoy:

.
. - ey o— e » o rreamery v et .uv—h—-—.,'.— —— e = e ;~ By —_— e ea -
Pt PR TV I PO vy St o varall - ruimbaint st — ot et e b —-A—.-..._‘..

Asyou are aware, the Board has récently aég}oved 2 final version of the covenatit addressifig the
installation of AVAC equipment Installed by you in the limited common area of the Assaciation and asked

that [ send It to your attentlon for execution,

Pletise slgn.the fatter in the-prasence of a Notary Public so that the document may:be notarjzed as reguired
and teturn the notarized document tb my attention.

If you would [ike, you gre welcome to make an appoltitment ¥o come ta my office and our staff can notatize
{hie document at no cost,

Onca.you hava delivered the notarized covenant it will Be sighed by the Assoclation Presldent and again
notatized, A cupy of the fully éxecuted docUmeht Wil be returned to you far your records.

Alternately, hoth you and the Assoélation President may sppear simultaneously at my office and we can
have the docurnent fully exectted and copies provided &t thidt time,

Thank you very thuth for your attentfon,
Best Regards, . e ) e

' ]
- "‘I .

Tim Sheppard
Property Manager

cc: The 400 Contdaminiurn Assoclation, Board of Directars
aehel.; HVAC Govenant

400 Waraen Avenuz* Sytre 450 * Breymrron, WASHINGION 98337-1479 * (360) 4996900, * Tax (sao) 479-5499 * (800) 479-6903
, Established 1979

EXHIBIT 8
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AFTER KECORDING RUTURN TO:

BURLEIGH LAW, PLLE

3202 Hagborview Drive, Ste 201

Gig Harbor, WA 98335

COVENANT AND HOLD HARMLESS
Granios Terry Hoy
PPN SUPUTEOTEIRTPTILRRR: L SV grepmaepRe i L P RTINS L T S g e O Y N e e - I IO

Grantee The 400 Condomintum Association
Benefitted Parcel

PTNS LOTS 1.9, BLK 4, AND PIN GOV LOT 8, 813, T24N, R1E,

Legal Description: .
TOWN OF BREMERTON, KITSAF COUNTY

Burdeted Parcel . .
‘Liegal Dosoripfion;  UNIT 107, THE 400; A CONDOMINIUM, AS RECORDED IN
VOLUME 8 OF CONDOMINIUMS, PAGES 4355,
INCLUSIVE, UNDER AUDIT OR’S FILE NO. _20070499([181,
AND AS AMENDED IN VOLUME 8 OF CONDOMINUMS,
PAGES 80 - 84, INCLUSIVE, UNDER AUDITOR’S FILE NO. .
200706120452, ACCORDING TO THI DUCLARATION X
THEREOF RECORDED UNDER AUDITOR'S FILE NO.
200704090180, AND AMENDED UNDER AUDITOR’S FILE
NO. 200706120453, XLECORDS OF KITSAP COUNTY,

WASHINGTON.

Tax Parcel ID: 8179-000~107-0000 (Unit 107)

TERRY'HOY, (herelafter referred to a5 the *OWNER™), for aiitk 611 his own behalf and-that of
his helrs, bxeoutoss, personal represenitatives, successors, fonants, agerits, employees, contractors, subcontraclors,
Juvitées, licehsess, administrafors ‘and assigns, jointly and severally covenant with THE 400
CONDOMMNITIM ASSOCIATION, (Herelbafter referred to as the “ASSOCIATION®)Y, 4 Washington non-
profit corporation, and its membery, sucdessors and assigns, as follows:

"This Covenant shall bind and burdon the following real property, whicls js owned by OWNER, is
commonly knowsi a8 Unit 107 dt The 400 Condominium, (herelnaffor refeired to as the “Unit”), add

legally desoxibed 45:

UNIT 107, THR 400, A CONDOMINIUM, AS RECQRDED IN VOLUME 8 OF
CONDOMINIUMSY, PAGES 43-55, INCLUSIVE, UNDER AUDITOR’S FILE

-1
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NO, 200704090181, AND AS AMENDED N VOLUME 8 OF
CONDOMINUMS, PAGES 80 —~ 84, INCLUSIVE, UNDER. AUDITOR’S FILE
NO. 200706120452, ACCGORDING TO THE DECLARATION THEREOF
RECORDED UNDER AUDITOR'S FILE NO, 200704090180, AND
AMENDED UNDER AUDITOR’S FILE NO, 200706120453, RECORDS OF

KITSAP COUNTY, WASHINGTON.

This Cavenant shall benefit the réal property commonly desctibed as The 400, A Condomibtum
(hereinafter reforred to as the “Condominium®), a condominiui intended for residential and commerclal
use adcording-to the Survey Map and Plans recorded in Volume 8 of Condominiums, pages 43 thio ugh 55,
inclusive, records of Kifsap County, Washington, under Auditor’s No, 200704090181, and acgording to
the Condominium Declaration recorded off April 9, 2007, under Kitsap County Auditor’s No,
200704090180, and amendments thereto revorded in thé records’of Kitsap County, State of Washington

(hereinafter referred to as the “Declaration™).

mee o - OWNERSRAIL TEve T YRt 16 pelfomcotiatir work et wiake-certatt inidifidations to- the~~ —--
Condominium (heroinafter referred to as the “Work™), as-described and limited on Bxhibit A which is

attadlied hereto and incotporated hereln by reference.

v

OWNER, at his sole expensg, shall siaintain and keep In good repair and xénew from time to time
a1l componerits of the Work, OWNER shall also pay any increased maintenance and/or insurauce costs
chargeabls to the ASSOCIATION attiibuted to the Work.

In performing the Work, OWINER shall empley contractors who, pror fo commencing work, shall
walve all lien rights they tay otherwise have agalist the ASSOCTATION, and who shall provide to the
ASSOQCIATION satisfaciaty evidesice that they are contractors licensed by the State of Washingtor, that
they catry the necessary bond aid insurance required by this State of Washingtor, and that their workers are

govered by wotkers' compensation.

Notwithstanding the improvemernts by OWNER allowed nnder this Covenant, any Common
Bloment affested by the Work shall not be considéed to be a pact of the Unit or of the Limitéd Commdn
Element apputtenant thereto, but shall be used and oecupled solely by virtue of a licdisé granted by the
Board of Direclors of the ASSOCIATION. QWNER shall be responsible for any and all damages which
may be done to the Common Elements or any other part of the Condeminiuin by OWNER or his agents
and contractors in Gonnection with, or which might otherwise result from, the Work,

_ If OWNER fulls fo perform promptly and fully any obligations imposed by this Covenan,
including the requirementd for noise and vibration levels, the ASSOQCIATION may, afler.if obtaing ai
"acoustic engineef’s investigation and written report dooumenting the nojse andfor vibeation levels
ematiating from the Work, elther revoke this licensd, dewand that OWNER {mmediately perform
OWNER's obligations, of perfora OWNER's bbligations, af he ASSOCIATION’s sole disoretion. Afy
and all pmounts expended by the ASSOCIATION to investigate and dooutment notée and/or vibration
levels, and/or perform any Covenant-dmposed obligations, and/or revoke this Covenant, ghall be the full
codt responsibility of the OWNER, shall consfitute a lien on the Unit payable by OWNER, and shall be.
collectible by the ASSOCIATION in the*sdme inatiner a$ an assessment putsuant to Articlé 17 of the

Declaration and any amendsxents thereto,
Wothing heiein shall be construed as an alteration to or amendtment of the Comninon Elements or

-2
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Limited Cominon Elements desoribed in the Declaratlon, Nor shall anything hereint be constred 1o
preclude the ASSOCIATION's right to demand that OWNER remove, at OWNER’s sole cast and
expense, the Work, if deomed necessary. in the ASSOCIATION’s sole discretlon in order for the
ASSOCIATION fo carty out any of its covenanted Common Elemont maintenance, repair, or replacement
duties including deck reswfacing. This Covertant is infended only to set forth the tighis and
responsibilities of the parties hereto in relation to thils specific Work,

Ta the filllest oxtent permitted by lay, OWNER shall indemnify apd hold harmless the
ASSOCIATION from and againgt &ll clatws, damages, liability, Josses and expenses (including but not
limlted to attorney's fees, expendet by the ASSOCIATION to defend agginst any cJaim and/or to prove
its right to indemnity under this Covenant), arlsing diréctly or indirectly out of or incident to the
construction, exlstence, use, maintenance or condition of the Wotk, This indemnity obligation shall apply
regardless of whether o not such Jiabllity s cauged in part by the ASSOCIATION, jts agents or
eniployees or another ASSOCIATION member, but shall not apply in cases where the liability is caused
by l{e sole negligence ot willful misconduct of the ASSOCIATION.

LIY R ATY S

The butden and benefit of this Covenant ate ftended to attach and Lisoome appurisnant fo the
real property deseribed in this Covenant and to be binding tpon each party to this Covenant and teir
respective successors, heifs and asslgns, This Covenant shall run with the land and shall be enforceablo by
the ASSOCYATION on behalfof its membets, ot by any meniber particularly aggrleved,

.
M mhar e iy f b fas 8 P et ot o e A

If eifher of the pariies to this Covenant infringe o omit to perform any of the covenants,
conditions or restrlvtions contalned in this Covenant, .and legal action is necessaty to enforce fhis
Covenant br any of its terins, then the patty or parties taking such action and prevailing therein, including
their helds, successors, administrators, executors ot assigns, shall be entitled to their costs and actual and
reasonable atiorney's feos fo onforda this Covenant or its terms, whether such fees and costs are incurred

before litigation, during litigatior and teial, or ou appeal.

DATED this day of .20 .
THE 400 CONDOMINIUM ASSOCIATION

[Signed]
[Print Nanie]
[Title]
STATE OF WASHINGTON )
)ss
COUNTY OF KITSAP )

PRI I JIIT OREVIRUIC I SR SVPY WOUNSPRY SURE I VR

I herehy qeriify that T know o have satisfactory gvidence that '
s theé pexson whe appeared before me, aud,snid person agknowledged that he/she signed this instrument,
and on oath stated that he/she 15’ authotized to exeoute’ the irtstrument and acknowladged it as the,
Prosident of The 400.Condominium Association to be the frée and volditary act of such’party for thie

uges and purposes mentioned in this instrument.

Dated this day of 220

-G
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{8ipned]

et Nabe]
Notary Publicin and for the State of
Washington, residing at
My appointmentexpires
TERRY HOY, UNIT 107
[Signed)
_ [Pidnt Nemed
Owner of Uhit 107
STATE OF WASHINGTON )
)8
COUNTY OF KITSAP )
1 hereby cortify that | know ox have satisfavtory evidenoe that i3 the porson,

who appéated before me, and said petson acknowledged that e signed this instrument and goknowledged
it to be his Tree and voluntary 2ol for the uses and putposes mentioned in this instrament.

Dated this day of, 420 .

:ofSlged)
[Print Nema]

Notary Public n and for the State of
Washington, residing at

My appointment expires
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PACIFIC NW TITLE

Declarat;on
947082009 a3 35 o' $ ©1 90 .
age

ﬁimfl'ini’;simii‘um'x‘fﬁlmﬁniﬁnﬁi‘lﬁiliﬁﬁlnmmmnummmrm

200704090180
When Recorded, Return to.

HiLLIS CLARK MARTIN & PETERSON, P.S.
Attention: Steven R. Rovig

500 Galland Building

1221 Second Avenue

Seattle, WA 98101-2925

CONDOMINIUM DECLARATIO ; >>
FOR
THE 400, A CONDOI(@ g\

1 of 80

Grantor: BREMERTON PARTNERS, L.L.C\\/ /

Grantee: THE 400, A com;omm

K 4, TOWN OF BREMERTON

Legal Description (abbreviated):

I Additional on:

Assessor’s Tax Parcel ID #;

r/"vé 7"3, S13,7 TN, gL
40040070008, 3718-004-005-0004

0002, 3718-004-008-0001

VAN
N

N

Reference Nos, of Docnmenﬁe/lg{se%\\r&igned: N/A
N4

Page 171




TABLE OF CONTENTS

PAGE
ARTICLE 1. DEFINITIONS .
1.1, 'WORDS DEFINED, Q\ 1
1’2- FORM OF WORDSc unuou@1
1.3. STATUTORY DEFINITIONS
ARTICLE 2. CREATION OF CONDOMINIUM R 4

ARTICLE 3. NAME OF CONDOMIN1UM w) 4
ARTICLE 4. DESCRIPTION OF REAL PROPERTY /(\\\%

4
ARTICLE 5. DESCRIPTION OF BUILDING /\ 5
ARTICLE 6. DESCRIPTION OF UNITS; ALLO DI RESTS socorsasrerenssens 5

6.1. NUMBER AND IDENTIFICATION-QF UNITS. .. 5

6.2, UNIT BOUNDARIES. 5

6.3.  UNIT DATA. -

6.4. ALLOCATED INTEREST. PN \\ 5
ARTICLE 7. COMMON IJLEgrEN‘g7 ot 6

7.1.  DESCRIPTION. ( / / 6

72. USE. 6

7.3. CONVEYANCE O JMB OF COMMON ELEMENTS 6
ARTICLE 8, LI EMENTS 6

8.1. DES 6

82. U w7

83. R 7
ARTICLE 9, AND STORAGE 7

9.1. AND STORAGE IN UNITS. 7

9.2, PARKING SPACES 7
A MITTED USES, MAINTENANCE OF UNITS;

ONVEYANCES
. USE; TIMESHARING PROHIBITED,

102, > CoOMMERCIAL USES. 8
The 409 Condominium Declaration Table of Contents — page i
#288513 18418-002 66m9091.doc

PRCIFIC NW TITLE o160 200704050160
) 33‘/’%373«‘)53"@5“ Fae & o Page. 2 of 60

llllllllIl!l“lllIIIIIllﬂlIlllllﬂlllllllﬁl&llllll|l\|ll| WA

Page 172




10.3. LEASING. 9
10.4. MAINTENANCE OF UNITS, COMMON ELEMENTS, AND LIMITED

CoMMON ELEMENTS, RECORDS. 10
10.5. EXTERIOR APPEARANCE. 11
10.6. PROTECTED ANTENNAS... O 11
10.7. EFFECT ONINSURANCE A\
10.8. USE OR ALTERATION OF COMMON AND LIMITED COMMON ELEN\
10.9. SIGNS.
10.10. PETS. Loresrmmaingieens 13
10.11. QUIET ENJOYMENT, OFFENSIVE ACTIVITY, Ai (ovmrrende) 13
10.12. OFFENSIVE ACTIVITY. S L) 13
10.13. TRASH REMOVAL. 13
10.14. HAZARDOUS SUBSTANCES. s NN
10.15. CONVEYANCE BY OWNERS, NOTICE REQUIRED L4 edsesenen, 14
ARTICLE 11, DEVELOPMENT RIGHTS AND CIAL D
RIGHTS.. \\ ) J 14
11.1. DEVELOPMENT RIGHTS. 14
11.2. SPECIAL DECLARANT RIGHTS. N 14
11.3. DECLARANT INSPECTIONS.. 15
11.4. DECLARANT RIGHT TO ATTEN CIATION MEETINGS AND
RECEIVE MINUTES AND NOTICES. 15
11.5. TRANSFER. 15
ARTICLE 12. ENTRY FOR@;@PA 0 ENANCE 15

ARTICLE 13. OWNERS A % 16
13.1, FORM OF ASSOCYATION, .16

13.2. BYLAWSQ 16
13.3. FER. 16
CIATION ' 16
INSPECTIONS. 18
MENTS AND RECORDS. w19
NDOMINIUM DOCUMENTS, BOOKS, AND RECORDS. ......20
ARTICLE 14.°E ARANT CONTROL PERIOD e 20
ANT CONTROL UNTIL TRANSITION DATE. ., 20
20
ECLARANT’S TRANSFER OF ASSOCIATION CONTROL. 20
IT OF RECORDS UPON TRANSFER. 22
TERMINATION OF CONTRACTS AND LEASES MADE BY DECLARANT eccceveens 22
The #09 Condominium Declaration Table of Contents — page il
#285513 18418-002 66m909!.doc
PACIFIC NW TITLE 200704030180
Daclaration Rec F‘ee $ 81 @0
04/09/2007 ['¥]) 36 Page: 3 of 60

i lllllilllllllllllllllllﬂ i e

Page 173




ARTICLE 15. THE BOARD 22
15.1. SELECTION OF THE BOARD AND OFFICERS 22
15.2. POWERS OF THE BOARD. 23
15.3. MANAGING AGENT. oees 23
15.4. LIMITATIONS ON BOARD AUTHORITY. O 23

15.5. RIGHT TO NOTICE AND OPPORTUNITY TO BE HEARD. AN
ARTICLE 16. BUDGET AND ASSESSMENTS

161. FISCAL YEAR o\ 24

16.2. PREPARATION OF BUDGET. AN AN 24

16,3, RATIFICATION OF BUDGET. NN 24
164, SUPPLEMENTAL BUDGET. £ 24
16.5. MONTHLY ASSESSMENTS, < (\ \)\7 24
16.6. CoOMMON EXPENSES. P 25
16.7. CONTRIBUTION TO INITIAL WORKING Wﬁ?ﬁf vt 25
16.8. SPECIAL ASSESSMENTS. 25
16.9. CREATION OF RESERVES, ASSESSMEN’[\R \ ) 25
16.10. NOTICE OF ASSESSMENTS N v 25
16.11, PAYMENT OF MONTHLY ASSESSMENTS. \\// 25
16.12. RECONCILIATION OF Assnss TO ACTUAL EXPENSES.«-ervs S ) .
16.13. PROCEEDS BELONG TO Assocm 26
16.14. FAILURE TO ASSESS. 26
16.15. CERTIFICATE OF UNPAID . 26
16.16. RECALCULATION 26
ARTICLE 17. LIEN AND COL ASSESSMENTS 26
17.1. RITY. 26
17.2. DICIAL FORECLOSURE 27
17.3. 27
17.4. 4. OSURE. 28
17.5. ASSE B ERSONAL OBLIGATION. 28
17.6. E IEN AND PERSONAL LIABILITY. 28
17.7. RAL LIABILITY. 28
17.8. AND INTEREST ON DELINQUENT ASSESSMENTSuecciene cannnnnes 29
17.9. R ATTORNEYS’ FEES AND COSTS. 29
17.10 DEPOSIT 29
17.11 s CUMULATIVE 29
A > ORCEMENT OF DECLARATION, BYLAWS, AND
ULES AND REGULATIONS 29
RIGHTS OF ACTION. 29
FAILURE OF BOARD TO INSIST ON STRICT PERFORMANCE NO WAIVER.....29
The ¥00 Condominium Declaration Table of Contents — page iil

#288513 18418-002 66m909).doc

PACIFIC Nﬂ TITLE 20@704090180

Daolaralxon eO 81 9 Page) 4 of

i i\\i’i’m\ﬁu“ii’ ||°|ii\\“ A

Page 174

60




18.3. BOARD ENFORCEMENT.

ARTICLE 19, TORT AND CONTRACT LIABILITY

19.1. DECLARANT LIABILITY,

30
30

19.2. LIMITATION OF LIABILITY FOR UTILITY FAILURE, EXC.

19.3. NoO PERSONAL LIABILITY.

30

<\30

AN

ARTICLE 20. INDEMNIFICATION

ARTICLE 21, INSURANCE

.msl

21.1. GENERAL REQUIREMENTS. 31
21.2. PROPERTY INSURANCE; DEDUCTIBLE. e U )
21.3. COMMERCIAL GENERAL LIABILITY INSURANCE. ( ( AW 32
21.4. INSURANCE TRUSTEE, POWER OF ATTOW \\ / / 33
21.5. ADDITIONAL POLICY PROVISIONS. 33
21.6. FIDELITY INSURANCE, 34
21.7. OWNERS’ INDIVIDUAL INSURANCE. \ \ 34
21.8. USE OF INSURANCE PROCEEDS. AN / / 35
ARTICLE 22. DAMAGE AND REP DAMAGE TO PROPERTY ...verveens w35
22.1. INITIAL BOARD DETERMINATION. 35
22.2, NOTICE OF DAMAGE. e 36
22.3. DEFINITIONS: DAMAGE, S({ WMAGE, REPAIR,
EMERGENCY Womt\ 36
224, EXECUTION OF REPXIRS: el (v/ / 37
22.5. DAMAGE NoT SUBS'I‘AN St 37
22.6. SUBSTANTIALD 38
22.7. EFFECT OéDECI 10N No }{EPAIR 38
ARTICLE 23. COND 39
23.1. 39
23.2. 39
23.3. 39
23.4. 39
23.5.
40
2306. 40
A 40
40
ENCROACHMENTS. 40

The Y0P Condominium Declaration
#288518 18418-002 66m909!.doc

PACIFIC NW TITLE

eclaratlan Reo ea

@4/08/2007
are|

ynn

nmmuumnnumuitﬁif nmuim G

Table of Contents — page iv

200704090180
0

paga 6 of

Page 175

60




24.3. EASEMENTS RESERVED BY DECLARANT . 41
244. UTiLITY EASEMENTS GRANTED BY DECLARANT. 41
ARTICLE 25. PROCEDURES FOR SUBDIVIDING OR ALTERING UNITS .....41
25.1. SUBDIVISION OF UNITS. <\41
25.2. MINOR ALTERATIONS; HARD SURFACE FLOORING, N
25.3. ADJOINING UNITS. Lo &
25.4. SUBSTANTIAL ALTERATION..
25,5, PROCEDURE AFTER APPROVALs seras . L 42
25.6. RELOCATION OF BOUNDARIES——ADJOINING UNITS. coree ol D 43
ARTICLE 26. AMENDMENT OF DECLARATION, SURV?’/M]&I\ D
PLANS, ARTICLES, OR BYLAWS K \/\) ] iy d3
26.1. PROCEDURES. iy, 43
26.2. PERCENTAGES OF CONSENT quumwn/ /\/ v 44
26.3. LIMITATIONS ON AMENDMENTS. / <\ 45
ARTICLE 27. TERMINATION OF CONDOMAI\ > ) 45
27.1. ACTION REQUIRED. / 45
272, CONDOMINIUM ACT Govmm\é\ 45
ARTICLE 28. NOTICES \\ 46
28.1, YORM AND DELIVERY OF 1«‘\w 46
28.2. NOTICES TO ELIGI%E MORTG, ®> 46
ARTICLE 29, SEVERABILITY Jiothgeens 47
ARTICLE 30, EFF%?TIV i DATE<\ 47
ARTICLE 31. RYEY MAP AND PLANS 47
ARTICLE 32 TBY DECLARANT 47

CRIPTION OF REAL PROPERTY IN CONDOMINIUM

DATA, ALLOCATED INTERESTS, PARKING AND
TORAGE ASSIGNMENTS

LIMITED COMMON ELEMENTS

The ¥0D Condominium Declaration Table of Contents — page v
4288511 18418-002 66m909!.doc

PACIFIC NW TITLE 200704020180
Declaration Reg Fee: $ 91.00
Page. 6 of 60

i

K1

aren Elynn ts
(i
Page 176




CONDOMINIUM DECLARATION
FOR
THE 400, A CONDOMINIUM

THIS DECLARATION is made by BREMERTON PARTNERS, L.L.C.,
a Washington limited liability company (“Declarant”)., ’

ARTICLE 1.
DEFINITIONS

1.1. 'Worps DEFINED. For the purposes of this Declarati
amendments hereto, the following definitions shall apply

1.1.1.  “Alocated Interests” mea
Liability, interest in Common Elements and voting

listed in SCHEDULE B,

1.1.2.  “Articles” means the-articles of incorporation for the Association.

1.1.3.  “Assessments” méangall s hargeable by the Association !
against a Unit, including, without limitatj n, ; e ral and special Assessments for {
Common Expenses, (b) charge@nd fin) ,o by the Association; (¢) interest and '
late charges on any delinguent acc an (8 o ts of collection, including reasonable

attorneys’ fees, incurred by the 1 nnection with the collection of a
delinquent Owner’s account,

1.1..0“ ss

ans the owners association identified in
Article 13.

1.8,  “Common Expenses” means expenditures made by or financial
itigwof the Association including those expenses related to the maintenance, tepair,
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and replacement of the Common Elements, including, except as otherwise provided
herein, the Limited Common Elements, including allocations to reserves.

1.9, “Common Expense Liability” means the liability for Common
Expenses allocated to each Unit, as set forth in SCHEDULE B.

1.1.10. “Condominium® means The 400, A Condominium, created
under the Declaration and the Survey Map and Plans.

1.1.11. “Condominium Act” means the Washington Cor(d
codified at RCW ch. 64.34, as it may be from time to time amended.

1.1.12. “Conveyance” means any transfer of the
including a transfer by deed or by real estate contract.

1.1.13. “Declarant” means Breme ashington
limited liability company, and its successors and assjgps.

1.1.14. “Declarant Control” means eclarant or persons
designated by the Declarant to appoint and remove o bers of the Board
pursuant to Article 14.

1.1.15. “Declaration” means this\Condominium Declaration for The
400, A. Condominium, as it may from time1o-ti e amended,

1.1.16. “Develgpment Rig the rights of the Declarant as

action by the Associafign that requires the consent of Mortgagees and shall also mean the
Project Mortgage ec itgoOwned by the Declarant upon which it has a
Mortgage.

specified in Section 11.1 below:
1.1.17. “Eligiple %ﬁ’ means the Mortgagee that has filed with
the secretary of the Associatignya writteh résest that it be given copies of notices of any
0

Corporation.
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1.1.22, “Identifying Number” means the number on the Survey Map and
Plans and as listed in ExHiBIT C, which identifies each Unit in the Condominium,

1.1.23. “Limited Common Element” means a portion of the Common
Elements allocated in Asticle 8 for the exclusive use of one or more but fewer than f
the Units.

1.1.24. “Managing Agent” means the person designated by the
under Section 15.3.

1.1.25. “Mortgage” means a mortgage, deed of trust,
contract.

1.1.26. “Mortgagee” means any holder, insurer,
Mortgage on a Unit. ‘

1.1.27. “Notice and Opportunity to,
described in Section 15.5.

1.1.28. “Owner” or "Unit Owner” means the-Deelarant or other person
who owns a Unit, but does not include any/person who has arrifiterest in a Unit solely as
security for an obligation.

1. 1.29 “Person” means 2

or other legal entity.

1.1.30. “Project
of the Condominium, and its
Mortgage secured by Declar

“Surney Map and Plans” means the survey map and plans filed
ording of this Declaration and any amendments, corrections,

“Transition Date” means the date upon which the period of

De efminates as determined in Article 14.
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1,1.34. “Unir” means a physical portion of the Condominium designated
for separate ownership, the boundaries of which are described in Section 6.2 and shown
on the Survey Map and Plans,

1.1.35. “VA” means the Veterans Administration,
1.2, Form OF WORDS. The singular form of words shall include th 1

the plural shall include the singular. Masculine, feminine, and gender-neutral p¥
shall be used interchangeably.

1.3.  STATUTORY DEFINITIONS. Some of the terms defined dk
defined in the Condominium Act. The definitions in the Declaration are
limit or contradict the definitions in the Condominium Act. If thete 4
or conflict, the definition in the Condominium Act will prevail.

ARTICLE 2,
CREATION OF COND IUM

The Declaration and the Condominj
Condominjum is created and operated. In
of the Declaration and the Condominium Act,
event of a conflict between the provisions e

Act provi amework by which the
ent of a conflict between the provisions

¢ Condominium Act shall prevail, In the
is Deglaration and the Bylaws, the
tion is inconsistent with the
shall not be impaired, and title to a

Condominium Act. The creatign.o
Unit and its interest in the Con0$>
otherwise affected by reason of an i
Map and Plans, or any amend

1lure of this Declaration, the Survey
comply with the Condominium Act.

Q TICLE 3.

Nﬂ: OF CONDOMINIUM
The na eC inium created by this Declaration and the Survey Map
and Plans is The 40 ondominium

ARTICLE 4.
DESCRIPTION OF REAL PROPERTY

The réal property initially included in the Condominium and submitted to the
ondemiinium Act is described in SCHEDULE A.
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ARTICLE 5.
DESCRIPTION OF BUILDING

The Condominium is comprised of one four-story building of steel and cone
construction comprised of flats and two-story loft Units.

ARTICLE 6.

DESCRIPTION OF UNITS; ALLOCATED INTE

6.1.  NUMBER AND IDENTIFICATION OF UNITS. The Copdomjni
70 Units. The Identifying Number of each Unit is set forth in ScAg :
locations of the Units are shown on the Survey Map and .

6.2. UNIT BOUNDARIES. The boundaries
floors, and ceilings of the Units, and shall include wi

wallboard, plasterboard, plaster, paneling, tiles, wallpaper, paint, finjshed flooring, and
reof, provided that the

spaces, interior partitions, and other fixture improvements within the boundaries of a
Unit are a part of the Unit.

6.3. UNITDATA. SCHEDULEB/fSe

6,3.1. The apég mate’s u tage;
6.3.2, The ny orns, whole or partial;

Uit @s.shown on SCHEDULE B by the total of all such areas.
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ARTICLE 7.

COMMON ELEMENTS

7.1.  DESCRIPTION. The Common Elements are all portions of the
Condominium other than the Units, including all portions of the walls, floors or ceiling
which are not a part of or within the Unit boundaries provided in Section 6.2, The
Common Elements also include the entrance lobby, elevators, stairs, cotridor

bearing wall, bearing column, or any other fixture which lies partially withi
outside the designated boundaries of a Unit which serves more thag-one
portion of a Common Element.

7.2.  Usg. Each Owner shall have the right
common with all other Owners and a right of access ftp s-Unit across the
Common Elements to the public streets. The right tp tise the Commen Elements extends

not only to each Owner, but also to his agents, servay ly members,
invitees, and licensees. The right to use the Common'Elex ifigluding the Limited
Common Elements, shall be governed by the provisions of-the €dndominium Act, this
Declaration, the Bylaws, and the rules and

7.3. CONVEYANCE OR ENCUMB oMMON ELEMENTS, Portions of
the Common Elements not necessary foythe habita of a Unit may be conveyed or
subjected to a security interest by the Agsocigtionif gpproved by the Owners having at
least 80% of the votes in the AsSsaciationy; i g 80% of the votes excluding votes
held by the Declarant or an affiliate clagant fas defined in the Condominium Act)

Units to which any L@lted ormamon Element is allocated must agtee in order to convey
that Limited Comnioh Elgientarsubjeet it to a security interest. Any conveyance,
encumbrance, judicialsgle, ef transfer (voluntary or involuntary) of an individual

all be void unless the Unit to which that interest is

ARTICLE 8.
LIMITED COMMON ELEMENTS

ESCRIPTION. The Limited Common Elements allocated to each Unit or
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8.2. Use. Each Owner shall have the exclusive right to use the Limited
Common Elements allocated or assigned solely to the Owner’s Unit, Notwithstanding
the foregoing, however, the Owners of Units 113 and 114 may use the Unit 115 Deck
LCE and adjacent exterior stairway, and the Owner of Unit 113 may use the Unit 114

Deck LCE, in each case for the purpose of accessing Units 113 and 114 via their extéri
entryways. The right to use the Limited Common Elements extends not only to each
Owner of a Unit, but also to the Owner’s servants, tenants, family members an

Elements.

8.3. REALLOCATION, A Limited Common Element may be-real

between Units only with the approval of the Board and by an am
Declaration executed by the Owners and Eligible Mortgagees of
Limited Common Element was and will be allocated.
request of the Owner or Owners under this Section

recorded in the names of the parties and of the Condomiri
be reallocated as a Limited Common Elent
incorporated into an existing Unit with the ap

of the Unit to which the Limited Comm
Such reallocation or incorporati

n such other
does not comply

ommon Element may
»Qr a Limited Common Element may be
of 67% of the Owners, including the

e allocated or incorporated.

shal an amendment to the Declaration

Owner of the Unit to which the Limited C on'Elément was allocated and the QOwner
e

and the Survey Map and Plans,

%}LE 9,
& AND STORAGE
3 I

9.1.
more Limited

te?.

GE IN UNITS. Each Unit shall be allocated one or
king spaces and one storage unit as set forth on the

ditect that any vehicle or other thing improperly parked or kept in a
e Or any vehicle lacking or displaying a parking permit be removed, and if it
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ARTICLE 10,

PERMITTED USES, MAINTENANCE OF UNITS; CONVEYANCES

10.1. UsE; TIMESHARING PROHIBITED, Except as otherwise provided in
Section 10.2 below, the Units are intended for and restricted to residential use only on
ownership, rental, or lease basis, and for social, recreational, or other reasonab ivi

Timesharing of Units, as defined in RCW ch. 64.36, is prohibited.

10.2. COMMERCIAL USES. Units 113, 114, 115, 116 and
of the Condominium may be used for retail or office uses by the Qw
such commercial use is to the extent permissible under applicablg
ordinances and subject to the following:

ays and entrances to such Units may

to physical limitations and/or the layout of the
: djacent to such Units.

access such Units through the common ar

initially adopted by the Board, which pokicy § ot be changed so as to materially and
adversely affect the business of the f anyAuch Unit,

10.2.3. No sugh/Unit s sed for conducting: manufacturing
activities; wholesale gxyetail \sales of pyrhographic literature, photographs or movies;
card room; video grcade, danc hall or other similar form of amusement center;

musical schiool gr ul picture theater; massage parlor; laundry;
dry-cleaning,ﬁ%n plant; jail; hotel, apartment hotel and motel; package
liquor store;

drug rehabilitatiop.center ofsgrial service agency.

delivery or shipment of merchandise, supplies, and fixtures to

and from t shall be accomplished in a manner that shall not unreasonably

10.2.5. The Owner of any such Unit shall not allow or permit any
ihration or any offensive or obnoxious and continuing noise or any offensive
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nuisance or otherwise to unreasonably interfere with the safety or comfort of any of the
Owners of other Units,

10.2.6. The Owner of any such Unit shall not use nor occupy the Unit nor
do or permit anything to be done thereon in any manner which shall make it impossi
for the Association to carry any requited insurance, or which will invalidate or
unreasonably increase the cost thereof or which will canse structural injury to t
building, or which would constitute a public or private nuisance or which will vio
laws, regulations, ordinances or requirements of the federal, state or local
of any other governmental authorities having jurisdictions over the prop

10,2.7. The Owner of any such Unit shall bear the expenses 0
any changes in utility services necessitated by the use of the Unit,

10.2.8. The cost of any trash disposal forany-such Unit in ekgess of the
average cost of trash disposal for a comparable Unit uSedsolely for idential purposes
gtion.

and of applicable law, such Owner’s right to conduct b
of, such Unit shall not be denied or unreas

All leases or rental agreements
all respects to the provisions of .
of the Association and that any fail etendnt to comply with the terms of such
documents, rules, and regulati fault under the lease or rental agreement,
If any lease under this Secno oes nok contain the foregoing provisions, such provisions
shall nevertheless b

tenant by reason h{ i

is Declaration. All leases and rental agreements
eases and rental agreements shall be dehvered to the

Bylaws or of the fuleg and reg {lations of the Association, and the Board determines that
such violatie e been tepeated and that a prior notice to cease has been given, the

have the-authority

if Qwner{ai do so after Notice from the Board and an Opportunity to be Heard. The
ard shall'have no liability to an Owner or tenant for any eviction made in good faith.

Thi ociation shall have a lien against the Owner’s Unit for any costs incurred by it in

C t?c i

with such eviction, including reasonable attorneys’ fees, which may be
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collected and foreclosed by the Association in the same manner as Assessments are
collected and foreclosed under Article 17. Other than as stated in this Section, there is no
restriction on the right of any Owner to lease or otherwise rent his Unit.

10.4. MAINTENANCE OF UNITS, COMMON ELEMENTS, AND LIMITED CO
ELEMENTS, RECORDS. Except as provided below, the Association is responsible for
maintenance, repair, and replacement of the Common Elements and the Limite

heating equipment which serve only that Unit, whe
addition, each Owner shall be responsible for the maj
ated in the Unit;
provided, however, that such maintenance, repair and replacement shall be subject to
oversight by the Association and shall be i
standard to the Condominium, Notwithstan
responsible for periodic washing of the ex windows.

] +

10.4.2. Each Owner s spective Limited Common
Elements in a neat, clean and o@rl condi in accotdance with any rules and
regulations of the Association.

1043, The A
inspection of any porti :
maintain properly pfay’c

amage 16 the Common Elements, Limited Common
se-unrécessary Common Expenses, including, but not

d flue, bathtubs, sinks, toilets, hot water tank and

he Assoclatlon shall prowde at least three days notice

gociation , as a Common Expense, provide for the
nit or L; ited Common Element, the failure of which to

’ ion may either require the responsible Owner to make the repair
ake the repair or replacement itself and allocate the cost thereof to
ation shall maintain complete records of all inspections, maintenance,
ents done by it or its agents or contractors with respect to the
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10.5. EXTERIOR APPEARANCE. In order to preserve a uniform exterior
appearance for the Condominium, the Board shall provide for the maintenance, repair,
and replacement of the exterior of the building. No Owner may modify or decorate the
exterior of the building, or screens, doors, awnings, or other portions of any Unit visible

from outside the Unit without the prior written consent of the Board or in accordanc
with rules or regulations of the Association. No solar panels, radio or television ante
satellite dishes or other appliances may be installed on the exterior of the buildj
the prior written consent of the Board.

10.6. PROTECTED ANTENNAS. An Owner may not install an ap
other receiving device in or on any portion of the Common Elements or'ki
Elements, except as provided in this Section, Each Owner shall haye-the
Protected Antenna (as defined by the provisions of 47 C.F.R. § 1.40¢
now exists or is hereafter amended or replaced, or any other fede :
code, rule or regulation that pre-empts, prohibits or limi i
the installation, maintenance or repair of telecomm
Owner) (but no other kind of antenna, dish or recei

be installed and maintained, a
workmanlike mannen@d in
ordinances, rules i
qualified, licen:
contract with
shall have no Ii
Owmner shall del

eefo the Board a copy of any plans and specifications for the
e Protected Antenna. Such plans and the installation shall conform with
ngineetirig and construction practices and shall demonstrate that the installation or
ce will not adversely affect the building or any Unit. In particular, the

ent-désired by an
in Limited Common
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installation shall not, without the consent of the Board, which it may withhold in its sole
discretion, penetrate the exterior of the building, The Board may have the installation
inspected by a member of the Board, the Managing Agent or its consulting engineer or
architect at such stages as the Board deems prudent, provided such inspections do not
materially delay the installation.

10.6.3. Owner of the Unit benefited by the Protected Antenna
indemnify, defend, and hold the Association and each other Owner harmless fro
liability, cost or expense arising out of or in connection with the Protected
inchuding the cost of repairing any damage to the Building caused by th
presence, use, maintenance, repair or replacement of any Protected Ant
Protected Antenna shall be deemed to be a part of the Unit served by
Antenna and shall not be deemed a Common Element,

tallaty

10.6.4. Owner shall install the Protecte ; in its Unit

the Protected Antenna to be painted so it
blends in with its surroundings or located in jcular place or screened to minimize

adverse aesthetic effects, provided that the
or screening does not interfere with rec

10.7. EFFECT ON INSURA: i all be done or kept in any Unit or in
ent that will increase the rate of

ritten consent of the Board. Nothing shall
be done or kept in an on Element or Limited Common Element
that will result in th€dnee]lati insyrance on any part of the property, or that would

e public view on or from any Unit, Limited Common Element or Common
t the prior consent of the Board. The Board may erect, in the Common

and.[ogation of signs advertising Units for sale or lease. This Section shall not apply
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to the Declarant who may post such signs on the property as it deems necessary or

appropriate for the sale of Units in the Condominium as long as the Declarant has a Unit
for sale.

10.10. PeTs. Domesticated animals or birds (herein referred to as “pets” maf\be
kept in Units subject to rules and regulations adopted by the Board, provided that Owner,
shall not keep more than (i) two dogs or (ii) two cats or (iii) one dog and one ¢
Unit, Pets are not allowed on any Common Elements unless they are on a leas
person’s control or in a carrier. The Board may, after Notice and Opportupi
Heatd, at any time require the removal of any pet which it finds is disturhi
Owners unreasonably, and may exercise this authority for specific pets &
pets are permitted to remain,

10.11. QuieT ENJOYMENT, OFFENSIVE ACTIVITY. No
anything to be done or kept in the Owner’s Unit, Limited-Con

shelves, or cabinets in a Unit in a manner that will ind
the building,.

n Element, nor shall anything be
ance to other Owners, Owners

10.12, OFFENSIVE ACTIVITY. No noxious or offensive activity shall be cartied
&}@
dueg, breed, or harbor infectious plant

shall not permit any condition to exist
diseases or noxious insects or vébnin

erShall be responsible for removing all
trash or garbage from the Uni it in proper receptacles,

. The Owner of each Unit shall not permit any
Hazardous Substaficé t tocessed, stored, transported, handled, or disposed
er’'s Unit or the Condominium, Each Owner shall

ss the other Owners and the Association from all

connected with ahy or discharges of Hazardous Substances or wastes arising from
the operation oruseof
Unit. As yséd herely,the term “Hazardous Substance™ means any hazardous, toxic, or
stance] yaste, or material that is or becomes regulated under any federal,
e/ordinance, rule, regulation, or other law now or hereafter in effect

The 40§ Condominium Declaration page 13
¥288813 18418-002 66m909!.doc.

FRCIFIC NW TITLE 100 200704000180

Daolaration Rea F 9
M/wg/z o7 oz“ o 3 Page. 19 af 62

i Iﬁf s

Page 189




Compensation and Liability Act (42 U.S.C. § 9601 ef seq.), or under any local or state
rule or regulation. Without limiting the foregoing, Hazardous Substances shall include,
but not be limited to, any substance which after being released into the environment and
upon exposure, ingestion, inhalation, or assimilation, either directly from the environment
or indirectly by ingestion through food chains, will or may reasonably be anticipatedts
cause death, disease, behavior abnormalities, cancer, and/or genetic abnormalities.

10.15. CONVEYANCE BY OWNERS, NOTICE REQUIRED. The right of amrOw
to convey the Unit shall not be subject o any right of approval, disapprovs :
or similar restriction by the Association or the Board, or anyone acting oy :
An Owner intending to convey a Unit shall deliver a written notice to theBeard, atlgast
two weeks before closing, specifying (a) the Unit being sold, (b) the name and address of

notify the purchaser, the title insurance company, and h ; 4 amount of
unpaid Assessments and charges outstanding against/he
information is requested. Promptly upon the conveya
shall notify the Association of the date of the conveyg
address. The Association shall notify each insurance

that the new Owner be made a named ins
conveyance of each Unit, every Mortgage, liehy.orgther encumbrance affecting that Unit
and any other Unit or Units or real prope:
interest of that Unit in the Common Ele
Unit being conveyed and its undiyided heCommon Elements shall be released
therefrom by partial release dulyrecqrd chaser of that Unit shall receive title

insurance from a licensed title ins co

encumbrance.

O ICLE 11.

TS AND SPECIAL DECLARANT RIGHTS

GHTS, Declarant reserves the Development Right to
its within the Condominium, (b) create Limited Common
se Units and (c) allocate parking spaces and storage areas to

6 long as Declarant owns a Unit: (2) to complete any improvements
ey Maps and Plans, (b) to maintain sales offices, management offices,
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Elements of the Condominium, (c) to conduct sales events and other activities relating to
the marketing of Units in the Common Elements of the Condominium; (d) to use
easements through the Common Elements for the purpose of making improvements
within the Condominium, and (e) to elect, appoint, or remove any officer of the
Association or any member of the Board during the period of Declarant Control as
provided by Article 14,

11.3. DECLARANT INSPECTIONS. Declarant shall have the right, but ng

Condominium and to determine whether maintenance, repairs or replac
such improvements are 1nd1cated Declarant shall pay all costs of sy

of entry on, over, under, across and through the propg
to exercise the rights described in this Section,

11.4. DECLARANT RIGHT TO ATTEND ASSOGIA
MINUTES AND NOTICES. Until December 31, 2010, (a)
attend all meetings of the Board and the A
Declarant notices of such meetings at the sam:
the Boatd or the Association,'as the case mga

eclarant’shall have the right to
iation; (b) the Association shall send
¢ notices are given to the members of

ve the right to inspect the books
Section 13.7. Notices and minutes
shall be given to Declarant in

or in such other manner as Declar

er executed by Declarant or Declarant’s

in Kitsap County. The rights and liabilities of
wand of all persons who succeed to any

eelarant Right, are set out in RCW 64.34.316. ’

entsallocated thereto to effect repairs, improvements, replacements,
sanitation work deemed by the Boatd 1o be necessary in the performance
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preclude advance notice, the Board shall cause the Unit occupant to be given Notice and
an Opportunity to be Heard as far in advance of entry as is teasonably practicable. Such
entry shall be made with as little inconvenience to Owners and occupants as practicable.
The Board may levy a special Assessment against Owner of the Unit for all or part of the
cost of work that Owner has failed to perform which may be collected and forecloe

the Association in the same manner as Assessments are collected and foreclosed unde
Article 17, The Board may require Owners and tenants to furnish duplicate ke e
Units to the Board or the Board’s designated agent.

ARTICLE 13,

OWNERS ASSOCIATION

duties of the Board and of the Association shall be gov
Condominium Act, the Declaration, and laws,

13.2. ByLAwS. The Board will adopt s to supplement the Declaration,
provide for the administration of the Asso¢iati property, and for other purposes
not inconsistent with the Condommmu{@ ceclaration.

13.3. QUALIF[CATION? l‘@ ach Owner of a Unit (including the
d shall be entitled to one membership
be considered appurtenant to that
member’s Unit. Ownetship ¢f @ Unit shal be the sole qualification for membership in
the Association. A ntep bcrs i be transferred in any way except upon the
transfer of title to the
that if a Unit hag\bee
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13.4.2. Adopt and amend budgets for revenues, expenditures, and

reserves, and impose and collect Common Expenses and special Assessments from
Owners;

13.4.3. Hire and discharge or contract with Managing Agents and o
employees, agents, and independent contractors;

13.4.4. Institute, defend, or intervene in litigation or administra
proceedings in its own name on behalf of itself or two or more Unit Owne
affecting the Condominium, provided, however, that the approval of O
least 67% of the votes in the Association shall be required before the A
institute, commence or intervene in any litigation or administrativ
arbitration, other than litigation or other proceedings against O
delinquent Assessments or for enforcement of the Declaration or
the Association; but Owner approval shall not be required
or administrative proceedings;

13.4.7. Cause additional im
Common Elements;

13.4.8. Acquir
Association’s name, right, title, or

vey, and dispose of, in the

real o tangible and intangible personal
ion or improvement to the

2 No structural change shall be made to a Unit
with rQval of the Owner of that Unit; and

.8.3. The beneficial interest in any property acquired by
aciation pursuant to this Section shall be owned by the Owners in the same
tenr48 their respective interests in the Common Elements and shall
therealter be held, sold, leased, mortgaged, or otherwise dealt with as the Board
shall defermine.
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13.4.9. Grant easements, leases, licenses, and concessions through or
over the Common Elements and petition for or consent to the vacation of streets and
alleys;

13.4.10. Impose and collect any payments, fees, or charges for the us '
rental, or operation of the Common Elements and for services provided to Owners;

13.4.11. Acquire and pay for all goods and services reasonably n&
or convenient for the efficient and orderly functioning of the Condomini

13.4.15. Assign{@right o)
Assessments;

ay, t of the Common Expenses, utility services
to the Unit Owners as reasonably deterfnined by the Board;

4.19. Exércise any other powers necessary and proper for the
¢ and openation of the Association.

IATION ANNUAL INSPECTIONS. At least annually, the Association
ondominium inspected by a qualified engineer, architect or other
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replacements of any such improvements are indicated. The inspection shall cover, at a
minimum, the building envelope, including the roof, balconies, terraces, windows and
doors, plumbing lines, storm and sanitary sewer lines and other building systems.
Promptly after completion of the inspection, the Inspector shall prepare a written report of
the inspection to the Board (the “Annual Inspection Report™). Until December 31, 2010,
the Board shall promptly send a copy of each Annual Inspection Report to Declarant

the following address:

Bremerton Partners, L.L.C.
4739 University Way N.E., Suite 1607
Seattle, WA 98105

or to such other address as the Declarant may by notice to the As
If the Board fails to furnish an Annual Inspection Report to Decl
or if the Annual Inspection Report is deemed insufficie

elyananner, The Association and the Owners
shall be deemed to have waived any claim agaipit Declarant or Declarant’s architect or
contractor for any damage to the Condom ct result of the Association’s
failure to cause any such repairs or mai et beype

13.6. FINANCIAL STAYEMEN
financial records in accordance wi
sufficient detail to enable the A ply with the resale certificate
requirements set forth in RC Al financial and other records shall be made
reasonably available ination by gny Unit Owner and the Owner’s authorized
agents. At least e s c1a ton shall prepare, or cause to be prepared, a
n accordance with generally accepted accounting
tement shall be audited at least annually by a certified
a mefnber of the Board or an Owner. The financial

conduct an audit of the books of the Board and Association. Upon
quest of FHLMC, FNMA, HUD or VA, if it is a Mortgagee, the Association
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shall provide such Mortgagee within a reasonable time the financial statement of the
Association for the preceding fiscal year.

13.7. INSPECTION OF CONDOMINIUM DOCUMENTS, BOOKS, AND RECORDS.
The Association shall make available to Owners, Mortgagees, prospective purchase
their prospective Mortgagees, and the agents or attorneys of any of them, current copies
of this Declaration, the Articles, the Bylaws, the rules and regulations of the Asseciatio
and other books, records, and financial statements of the Agsociation. “Available

mean available for inspection upon request, during normal business hours of ' other

reasonable circumstances. The Association may require the requesting
reasonable charge to cover the cost of making the copies.

ARTICLE 14,

DECLARANT CONTRO

ntil the Transition
ve all menibgrs of the Board,

14.1. DECLARANT CONTROL UNTIL TRANSITION DATE.
Date, Declarant shall have the right to appoint and r

members of the Board must be elected by
than 60 days after conveyance of 50% of the Uni
than Declarant, not less than one-third of e
Owners other than Declarant.

created to Owners other than Declarant, at 1; not less than 25% of the

14.2. TRANSITION DA%. 4 trol of the Association shall terminate

its that may be created to Owners other
recording of this Declaration, (c) two years

(a) 60 days after conveyance o
than Declarant, (b) five yeaxs

agee pursuant to which Declarant voluntarily

by Declarant diec

surrenders th%{\n {orfurther appoint and remove officers and members of the Board. If
Declarant vol i ss control pursuant to (d) above, Declarant may require that
for the duration period ot Declarant Control, specified actions of the Association or
the Board, as recorded instrument executed by Declarant, be approved by
Declarant peg hey\become effective,

SLARANT’S TRANSFER OF ASSOCIATION CONTROL. Within 60 days
Date, Declarant shall deliver to the Association or to the Managing
of the Owners and of the Association held or controlled by Declarant

ing, but fot limited to, the following:
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14.3.1. The original or a photocopy of the recorded Declaration and each
amendment to the Declaration;

14.3.2. The certificate of incorporation and a copy of the Articles as filed
with the Secretary of State;

14.3.3. The Bylaws;

14.3.4. The minute books, including all minutes and other
records of the Association;

14.3.6. Resignations of officers and members of fthe Boars
i i trol of the)Alssociation;

14.3.8. Association funds g the control of'the-fiinds of the Association;

14.3.9. All tangible personal of the Association, represented by
Declarant to be the property of the Association and\niventory of the property;

14.3.10. Except for altesatio 7 Unit done by a Unit Owner other than
Declarant, the copy of Declaral an : cations utilized in the construction or
remodeling of the Condominium, of Declarant or a licensed architect or
engineer that the plans and spepi resent, to the best of such Person’s
knowledge and belief, the ac %emﬁcatlons utilized by Declarant in the
construction or rcmo@ing o

3.14. All original warranties that are still in effect for the Common
atly other areas or facilities that the Association has a responsibility to
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all owners’ manuals or instructions furnished to Declarant with respect to installed
equipment or building systems;

14.3.15. A roster of Unit Owners and Eligible Mortgagees and their
addresses and telephone numbers, if known, as shown on Declarant’s records and th¢'\Jate
of closing of the first sale of each Unit sold by Declarant;

14.3.16. Any leases of the Common Elements or areas and other
which the Association is a party;

14,4, AUDIT OF RECORDS UPON TRANSFER na
Declarant Control, the records of the Association sha of the date of

with generally

14.5. TERMINATION OF CONT
entered into before the Board elected p
management contract, emplo
facilities or (b) any other contrac
affiliate of Declarant, as defined b
penalty by the Association at i
takes office upon not less th

15.1 takes office, (a) any
f recreational or parking areas or

-34.620(1), may be terminated without
¢ Board elected pursuant to Section 15.1
tie to the other party or within such less notice

period provided for s contract or lease. This Section does not apply
to any lease, the teinfin ould terminate the Condominium or reduce its
size, unless the fgalp ect to that lease was included in the Condominfum for
the purpose of atoididgthe ri the Association to terminate a lease under this

Section.

ARTICLE 15,

THE BOARD

SELECTION OF THE BOARD AND OFFICERS. Prior to the Transition Date,
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must be Unit Owners, The number of Board members and their terms of services shall be
specified in the Bylaws, The Board shall elect officets in accordance with the procedutes
provided in the Bylaws. The members of the Boatd and officers shall take office upon
election. Removal of Board members, and their terms of service shall be as provided in

the Bylaws.
15,2, POWERS OF THE BOARD. Except as provided in this Declaratiop;-the

Bylaws or the Condominium Act, the Board shall at all times act on behalf of the
Association, The Board may exercise all powers of the Association, except s gtherwise
provided in the Condominium Act, Declaration, or the Bylaws,

atignvaf the
Condominijum, and may delegate such of its powers and duties td aging Afext as
it deems to be appropriate, except as limited herein, Tsrmimation\of ;‘;&nal

iation e subject to

the provisions of Article 26. Any contract with a M ]
longer than one year (but may be renewable by agree

one-year periods) and shall be terminable by the Boa ayphent of a termination

15.3. MANAGING AGENT, The Board may contract with a
professional Managing Agent to assist the Board in the manageme

90 days’ written notice.

15.4, LIMITATIONS ON BOARD AUTHO The Boatd shall not act on behalf '

of the Association to amend this Declar: i er that requires the vote or
approval of the Unit Owners or Eligibl %‘ée ursuant to Article 26, to terminate
el

the Condominium pursuant to Kz\ﬂc e 2%/0 members of the Board or determine
the qualifications, powers, and duties, st te ffice of members of the Board. The
Board may, in accordance with ;1% vacancies in its membership for the

unexpired portion of any ter

PORTUNITY TO BE HEARD. Whenever this
e Board be taken after “Notice and Opportunity to
shall be observed: The Board shall give written

|| |H  be less than five days from the date notice is delivered by the

representative, to giye/testimony orally, in writing, or both (as specified in the notice),
rules of procedure established by the Board to assure a prompt and

subj ¢AsQnab
orderly r tion of the issues. Such evidence shall be considered in making the
cision but 3hall not bind the Board. The affected person shall be notified of the
ec

siphnin the same manner in which notice of the meeting was given.
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ARTICLE 16.

BUDGET AND ASSESSMENTS

16.1. FISCAL YEAR. The Board may adopt such fiscal year for the Associ
as it deems to be convenient. Unless another year is adopted, the fiscal year will be th
calendar year,

16.2. PREPARATION OF BUDGET. Not less than 30 days before thé
fiscal year the Board shall prepare a budget for the Association for the ¢
preparing its budget the Board shall estimate the Common Expenses of th
be paid during the year, make suitable provision for accumulation ¢
amounts reasonably anticipated to be required for operation, mai
replacement of the Common Elements and the Limited Common
into account any surplus or deficit carried over from t i
income to the Association.

proposed budget for the Condominium after the Transi
a summary of the budget to all the Owners and shall set a a meeting of the
Owners to consider ratification of the bud eg’ ess than 14 nor more than 60 days after
mailing of the summary, Unless at that meeti Kﬁh

Owners to which a majority of the
votes in the Association are allocated reje g\d% the budget is ratified, whether or
0 buddgét is rejected or the required

16.4. SUPPLEMENTA G durmg the year the budget proves to be
inadequate for any reason, inglyding nenpayrient of any Owner’s Assessment, the Board
may prepare a suppl@;ntal udget for remainder of the year. A supplemental budget
that results in an in€tedse/tn an Assessments shall be subject to ratification
pursvant to Sectio

notice is not given, the penodw udget :
until such time as the Unit Own s

ENTS. The amounts required by the Association for
Common Expe: by the annual budget and any supplemental budgets shall
be divided into-ingtallments to be paid each month over the period of time covered by the
budget or SmENta get. The monthly Assessment for each Unit is the total of the
Common Expense 'a111ty of that Unit times the total monthly mstallment for Common
Bxpenses : I
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16.6. CoMMON EXPENSES. Common Expenses shall include the cost of
operation, maintenance, repair and replacement of the Common Elements and the Limited
Common Elements, the general expenses of the Association, including management and
professional fees and costs, insurance, and any other costs that the Boatd determines
benefits the Units, Common Expenses shall be aliocated to all Unit Owners in
accordance with their Common Expense Liability.

closing of the sale of the first Unit and of the sale of each additional Unit,
purchaser shall pay to the Association as a nonrefundable contribution t

up any budget deficits prior to the Transition Date.

16.8. SPECIAL ASSESSMENTS. For those Coxum
reasonably be calculated and paid on a monthly basis, the
Assessments for such expenses against th
pursuant to Section 16.3. To the extent that
misconduct of an Owner or tenant of any Ugit, th
Opportunity to Be Heard, levy a special t
that Unit. Q

16.9. CREATION OF RES ENTS. The Board shall create reserve
accounts for anticipated expens repairor teplacement of the Common Elements and
Limited Common Elements whi¢h will ecéuy’in the future in order to accumulate
sufficient funds to pa n they ocour. The operation of reserve accounts

; Il be further governed by the Bylaws.

n Ex s which cannot
Bdi/nﬁsy levy special
, subject to ratification by Owners
mmon Expense is caused by the
ciation may, after Notice and

e expense against the Owner of

requested.
Lo

cale 0 chvOwner shall pay or cause to be paid to the treasurer or designated
ag a%«gciaﬁon all Assessments against the Unit for that month. Any
sment aid by the fifth day of the calendar month for which it is due shall be
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delinquent and subject to late charges, interest charges and collection procedures as
provided in Article 17.

16.12, RECONCILIATION OF ASSESSMENTS TO ACTUAL EXPENSES., The
Association shall establish and maintain its accounts and records in such a manner tk@
will enable it to deposit the Assessments for Common Expenses, including allocation
reserves, and income to the Association to the account of the appropriate Units
its expenditures from the appropriate accounts. In order that Unit Owners are cG

credited to the benefit of or paid to (or charged to the account of or asse.
Owners of the Units who paid the surplus (or owe the deficit).

16.13. PROCEEDS BELONG TO ASSOCIATION. All ASSCS'
receipts received by the Association on behalf of the C
Association,

certificate in favor of all purc
certificate in good fai@ The
reimburse it for th

16.16.
reallocated, Als
accordance witl

LA F ASSESSMENTS. If Common Expense Liabilities are
% S installment thereof not yet due shall be recalculated in
llo

ca ed liabilities.

ARTICLE 17.
N AND COLLECTION OF ASSESSMENTS
SSESSMENTS ARE A LIEN; PRIORITY. The Association hasalienona

aid Assessment levied against a Unit from the time the Assessment is
under this Article shall be prior to all other liens and encumbrances on a Unit
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except (a) liens and encumbrances recorded before the recording of this Declaration; (b) a
Mortgage on the Unit recorded before the date on which the Assessment sought to be
enforced became delinquent, EXCEPT to the extent of Assessments for Common
Expenses, excluding any amounts for capital improvements, based on the periodic
budgets adopted by the Association pursuant to Article 16 which would have becomé Hue
during the six months immediately preceding the date of a sheriffs sale in an action fo
judicial foreclosure by either the Association or a Mortgagee, the date of truste i
a nonjudicial foreclosure of a Mortgage, or the date of recording of the declaration
forfeiture in a proceeding by the vendor under a real estate contract, provi ;
priority of the Association’s lien against Units encumbered by a Mortgag
Eligible Mortgagee or by a Mortgagee which has given the Association &
for a notice of delinquent Assessments shall be reduced by up to
the extent that such lien priority includes any delinquencies whic
such Mortgagee becomes an Eligible Mortgagee or has given suc!
Association gives such Mortgagee a written notice of :

real property taxes and other governmental assessmefitz s against the Unit,
Recording of this Declaration constitutes record noticd ok of the lien for
Assessments; however, the Association may record anati imyof lien for
Assessments in the real property records of Kitsap Cotmn rtpCording shall not
constitute the written notice of delinquencyp a Mortgage ed to above

17.2. LieN MAY BE FORECLOSED;
under this Article may be enforced judici y ociation or its authorized
, or nonjudicially in the manner

ized representative shall have the

or convey the same. Upon an expre iverin the complaint of any nght toa deﬂc1cncy
judgment in a judicial foreclo eriod of redemption shall be eight months.
Nothing in this Section shall
foreclosure, Except, @)rovi eption to (b) in Section 17.1, the holder of a

o obtains the right of possession of a Unit

u of foreclosure shall not be liable for any Assessments
at became due prior to such right of possession. Such unpaid

nedhto be Common Expenses collectible from all the Owners,
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(“Trustee™), to secure the obligations of each Unit Owner (“Grantor™) to the Association
(“Beneficiary”) for the payment of Assessments. Grantor shall retain the right to
possession of Grantor’s Unit so long as Grantor is not in default of an obligation to pay
Assessments. Trustee shall have a power of sale with respect to each Unit, which
becomes operative in the case of a default in a Grantor’s obligation to pay Assessmefits,
The Units are not used principally for agricultural or farming purposes. Ifthe Assocxa i
forecloses its lien nonjudicially pursuant to this Section, it shall not be entitled &
priority over Mortgages provided in exception (b) of Section 17.1.

17.4. RECEIVER DURING FORECLOSURE, From the time of co
an action by the Association to foreclose a lien for nonpayment of delin
Assessments against a Unit that is not occupied by Owner thereof, the-2

the Unit as and when due. If'the rent is not paid, the receiver ma
the Unit, refurblsh it for rcntal up to a reasonablc standard

and collect rents under this Section, and a regeiver shall not-be-appointed less than
e Association of the foregoing rights

lien on the Unit, all sums assessgd by tHe 2 hargeable to any Unit, including
all charges provided in this Arti grsonal obligation of Owner of the Unit
when the Assessment is made. Sui q‘ c sonal judgment for any delinquent

17.5. ASSESSMENTS ARE PEl:{)g ON. In addition to constituting a

Assessments shall be maintain
them.

17.6. Ex N AND PERSONAL LIABILITY. A lien for unpaid
Assessments ang onal ligbility Tor payment of Assessments is extinguished unless
lie llect the debt are instituted within three years after
solight to be recovered becomes due.

e joint and several obligation of Owner or Owners of the Unit to
dessed as of the time the Assessment is due. In a voluntary
he_grartiee of a Unit shall be jointly and severally liable with the grantor for
sments against the grantor up to the time of the grantor’s conveyance,
iée to the grantee’s right to recover from the grantor the amounts paid by
¢ therefor, Suit to recover a personal judgment for any delinquent Assessment
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shall be maintainable in any court of competent jurisdiction without foreclosing or
waving the lien securing such sums.

17.8. LATE CHARGES AND INTEREST ON DELINQUENT ASSESSMENTS. The
Association may from time to time establish reasonable late charges and a rate of intérest
to be charged on all subsequent delinquent Assessments or installments thereof. In
absence of another established nonusurious rate, delinquent Assessments shall
interest from the date of delinquency at the maximum rate permitted under
RCW 19.52.020 on the date on which the Assessments became delinquen

in suit being commenced or prosecuted to judgment, In

entitled to recover costs and reasonable attorneys’ fees j
enforcement of a judgment.

addition :
itprevails ba appeal and in the

17.10. SEcurITY DEPOSIT. An Owner who hys been delinguent in paying his
monthly Assessments for three of the five preceding months may Be/requited by the !
Board, from time to time, to make and maintain a security déposi
months’ estimated monthly Assessments, Which shall be collected and shall be subject to |
penalties for nonpayment as are other Assess c&x . The deposit shall be held in a
separate fund, credited to such Owner, and
Owner is 10 days or more delinquent in payi

17.11, REMEDIES CUM{DATIVE
and the Board may pursue them,

although not expressed herein, gi y or in any order.

* ICLE 18.
‘ DECLARATION, BYLAWS, .
§ AND REGULATIONS
TS O T .

18.1.
comply strictly

ON. Each Owner, the Board, and the Association shall '
is Declafation, the Bylaws, and the Rules and Regulations adopted
th y be lawfully amended from time to time, and the decisions of

ages, and for injunctive relief, or any or all of them, maintainable :
of the Association or by an Owner.

AILURE OF BOARD TO INSIST ON STRICT PERFORMANCE NO WAIVER.
Board in any instance to insist upon the strict compliance with this
fan or the Bylaws or the Rules and Regulations, or to exercise any right contained
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in such documents, ot to serve any notice or to institute any action, shall not be construed
as a waiver or a relinquishment for the future of any term, covenant, condition, ot
restriction, The receipt by the Board of payment of an Assessment from an Owner, with
knowledge of a breach by Owner, shall not be a waiver of the breach. No waivet by the
Board of any requirement shall be effective unless expressed in writing and signed f¢ethe
Board. This Article also extends to Declarant,

18.3. BOARD ENFORCEMENT. The Board has the authority to enforce

provided herein, After repeated violations of the Declaration, Bylaws, o
Regulations by an Owner and after an Owner’s Right to Notice and Op
Heard, the Board shall have the authority to file an action for damages-a

e wrong by the Association
occurred during any period of Declaran on Association gives Declarant
reasonable notice of and an op nst the action, Declarant who then
controlled the Association is liable ion or to any Owner (a) for all tort
losses not covered by insurance su ssociation or that Owner and (b) for all
ed but for a breach of contract, other

ion, If Declarant does not defend the action and
iation under this Section, Declarant is also liable

g Teasonable attorneys’ fees, incurred by the

statute of llmltatlons affecting the Assocxaﬂon s rlght

surance obtained by the Board, neither the Association, the Board,
YD eclarant shall be liable for the fallure of any utility ot other

leak or flow from outside or from any parts of the buildings, or from any of their
is, conduits, appliances, or equipment, or from any other place; or for

xpe\s,
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inconvenience or discomfort resulting from any action taken to comply with any law,
ordinance, or orders of a governmental authority, No diminution or abatement of
Assessments shall be claimed or allowed for any such utility or service failure, or for such
injury or damage, or for such inconvenience or discomfort.

19.3. NoO PERSONAL LIABILITY. So long as a Board member, Assocxatxon
committee member, Association officer, Declarant, or Managing Agent has act
faith, without willful or intentional misconduct, upon the basis of such informatio
then possessed by such person, no such person shall be personally liable t
to any other person, including the Association, for any damage, loss, or
or claimed on account of any act, omission, ettor, or negligence of such
that this Section shall not apply where the consequences of such ac

negligence is covered by insurance obtained by the Board. Q

ARTICLE 20.

INDEMNIFICA

Each Board member, Association committee m\
Declarant, and Managing Agent shall be i
expenses and liabilities, including attorneys™\fe
connection with any proceeding to which such
person may become involved, by reason pf holding
settlement thereof, whether or not such soz:i}

e

tiation officer,
§ociation against all
reasonably incurred by or imposed in
may be a party, or in which such
ving held such position, or any
suth position at the time such

expenses or liabilities are inc , EXCRpY t t such expenses and liabilities are
covered by any type of insurance xcept cases wherein such person is
adjudged guilty of willful misfeasanceamthe performance of such person’s duties;
provided, that in the event of gsettlementythy indemnification shall apply only when the
Board approves such éettlem ent and refmpursement as being for the best interests of the

Association.
\ ARTICLE 21.

INSURANCE

RALREQUIREMENTS., Commencing not later than the time of the
nit to a person other than Declarant, the Association shall
t reasonably available, a policy or policies and bonds necessary to
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Association’s insurance coverage. All insurance shall be obtained from insurance carriets
that are generally acceptable for similar projects, authorized to do business in the state of
Washington, and meet the specific requirements of FNMA, HUD, VA, and FHLMC
regarding the qualifications of insurance catriers. Notwithstanding any other provisions
herein, the Association shall continuously maintain in effect property, liability, and
fidelity insurance that meet the insutance requirements for condominium projects
established by FNMA, HUD, FHLMC, and VA so long as any of them is a hold

been waived in wtiting by them. All such insurance policies shall provid
may not be cancelled or substantially reduced without at least 45 days’

first named insured therein,

21.2. PROPERTY INSURANCE; DEDUCTIBLE. The propt
the minimum and subject to such reasonable deductibl

replacement cost of the Common Elements, the Limjit¢d Common\Elements, the Units,
the interior partitions, equipment, fixtures, betterments\and improvements in or serving
the Units installed by Declarant or by Unit Owners in
Unit and the equipment, fixtures, improve
personal property of the Association with
required by FNMA, FHLMC, HUD or VA, co tion code endorsernents, such as a
“Demolition Cost Endorsement,” a “Continge ity from Operation of Building
Laws Endorsement,” an “Increased Cosyof Co Endorsement,” and such other
endorsements as FNMA or F )
be written on an “all in” basis, The polity $hall ptpvide a separate loss payable

eed Amount Endorsement” and, of

rance proceeds in trust for Owners and their
. Each Owner and the Owner’s Mortgagee, if

MMERCIAL GENERAL LIABILITY INSURANCE. The liability insurance
ure the Board, the Association, Owners, Declarant, and Managing
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denying the claim of an Owner because of the negligent acts of the Association or of
another Owner, and shall cover liability of the insureds for property damage, bodily

injury, and death of persons arising out of the operation, maintenance, and use of the
Common Elements, host liquor liability, employers’ liability insurance, automobile
liability insurance, and such other risks as are customarily covered with respect to

residential condominium projects of similar construction, location, and use, The limi
liability shall be in amounts generally required by Mortgagees for projects of sixii
construction, location and use, but shall be at least $2,000,000 combined singl

21.4. INSURANCE TRUSTEE, POWER OF ATTORNEY. The named
the policies referred to in Section 21.2 and Section 21.3 shall be the Ass

disbursed first for the repair or restoration of the d
lienholders are not entitled to receive payment of any

trustee or successor trustee des1gnated by the
purpose of purchasmg and maintaining sugh

releases of liability, the execution of alll docytn
necessary to accomplish such p &1
P

I0NS. The insurance obtained pursuant to
inthe following provisions and limitations:

21.5.4. Coverage shall ot be prejudiced by (a) any act, omission, or
neglec e Owners of Units when such act or neglect is not within the scope of
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Owner's authority on behalf of the Association, or (b) failure of the Association to
comply with any warranty or condition with regard to any pottion of the premises over
which the Association has no control.

21.5.5. Such policies shall include a waiver of subrogation by the induger
as to any and all claims against the Association, the Owner of any Unit, and/or their
respective agents, members of Owner’s household, employees, or lessees, and
defenses based upon co-insurance or upon invalidity arising from the acts of the T

21.5.6. A standard mortgagee clause that shall:

21.5.6.1. Provide that any reference to a

or any persons under any of them;

21.5.6.3. Waive any provis}
clause by reason of the failure of
hazardous use or vacancy, any requ
thereon, and any contribution clause;

21.5.6.4. P : ut affecting any protection
afforded by such mortg clavst, afty phosefds payable under such policy shall
be payable to the Associatiof e ingupayice trustee,

coverage to protect agamst disionest ats o the part of officers, directors, trustees, and
g r persons who handle or are responsible for

handling funds of, ajniste e Association, The Managing Agent shall
maintain fidelify\nsuray fﬁcers, employees, and agents who handle or who are
responsible fo r Tunds Of, pr administered by, the Association. All such fidelity
insurance shal BANE veiation as an obligee and shall be not less than the

“ncluding reserve funds, in custody of the Association at
e.term Of each policy, but, in no event shall the aggregate amount of
msurance Ao an\three months’ aggregate Assessments. The policy shall contain

iation does not prevent an Owner from obtaining insurance for the Owner's own
Owner is encouraged to do so. Regardless of whether an Owner has obtained
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such insurance, the Owner shall be responsible for any damage or loss to the Owner’s
Unit up to the amount of the deductible of the Association’s property insurance.

21.8. USE OF INSURANCE PROCEEDS. Any portion of the Condominium for
which insurance is required under this Article which is damaged or destroyed shall b
repaired or replaced promptly by the Association pursuant to Article 22 unless (a) the
Condominium is terminated, (b) repair or replacement would be illegal under asry-sta

Owner of a Unit or Limited Common Element which will not be rebuilt
it is the Owner of a Unit or has the right to create Units pursuant to Arti
rebuild. The cost of repair or replacement in excess of the deductible, i
and available reserves is a Common Expense for costs related to Comme
Unit Owner shall be responsible for the amount of the deductible 4
loss within the Owner’s Unit, Ifall of the damaged or destroyed

Condominium are not repaired or replaced, (i) the ins o
damagcd Common Elements shall be used to rcstore

ocated Interests are
automatically reallocated upon the vote(a if, d been condemned under
Article 23, and the Association promptly’shall prgpare, execute, and record an

amendment to this Declaration refle therealtocations. Notwithstanding the
provisions of this Section, Artj go the distribution of insurance proceeds if the
Condominium is terminated.

TICLE 22.

AIR OF DAMAGE TO PROPERTY

22,1.1, The nature and extent of the damage, together with an inventory
vements and property directly affected thereby;
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22.1.2. A reasonably reliable estimate of the cost to repair the damage,
which estimate shall, if reasonably practicable, be based upon two or more firm bids
obtained from licensed contractors;

22.1.3. The expected insurance proceeds, if any, to be available fro
insurance covering the loss based on the amount paid or initially offered by the insur

22.1.4. The amount of the deductible to be paid by a Unit Owne
respect to damage or loss within Owner’s Unit;

22.1.5. The amount of available reserves or other Asso
although the Board is not required to use any reserves or other Assocjati

the portion of the deductible to be paid by a Unit Owner
and available reserves or other Association funds, a:f/':’;’;f
would have to be made against each Unit if the excess/cost were

Expense and assessed against all the Units in proporti
Liabilities,

Association to file a proof of loss, The

written notice describing the d
¢ affe
&ab% gagee, and if the damage affects a Unit,
ee of that Unit. If the Board fails to do so

made under Section 22.1. If the d

the Board shall also send the noti

within the 60-day perj ortgagee may make the determinations required
ayd/gi i uvired under this Section.

. L :

Damage shall mean all kinds of damage, whether of slight degree

. Substantial Damage shall mean that, in the judgment of the
Assessment determined under Subsection 22.1.4 for any one Unit
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22.3.3. Repair shall mean restoring the improvements to substantially the
condition they were in before they were damaged, with each Unit, Common Element and
Limited Common Element having substantially the same boundaries as before.
Modifications to conform to applicable governmental rules and regulations or available
means of construction may be made,

22.3.4. Emergency Work shall mean work that the Board dee:
reasonably necessary to avoid further damage or substantial diminution in value

22.4. EXECUTION OF REPAIRS,

22.4.1. The Board shall promptly repair the dam

22,42, The Board shall have the autho oy architects and
engineers advertise for bids, let contracts t6~contractors and others, and take such other
action as is reasonably necessary to make th cpairs. Contracts for the repair work shall
be awarded when the Board, by means of insurahce proceeds and sufficient Assessments,
has provided for paying the cost, The B a
the repairs if the Board is satisfied that
authorization does not contrava@any ix

oxize the insurance carrier to make
be done satlsfactonly, and if such

22.4.3. The Boa
ﬁnancial institution, trust or

te int0 a written agreement with a reputable
that will act as an insurance trustee to

s m excess of $50,000, or collect the insurance

proceeds and carry is Article.

22.5. STANTIAL. If the damage as determined under
Subsection 22(3Q2 j antigd, the provisions of this Section shall apply.

he Board or the requisite number of bwners, within
ired under Section 22.2 has been given, may but shall not be

-3:2. Except for emergency work, no repairs shall be commenced until
period and until after the conclusion of the special meeting if such a
meeting is called within the 15 days.
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22.5.3. A decision to not repair or rebuild may be made in accordance
with Section 21.8.

22.6, SUBSTANTIAL DAMAGE. Ifthe damage determined under
Subsection 22,3.2 is substantial, the provisions of this Section shall apply.

22,6.1. The Board shall promptly, and in all events within 60 aﬁe
the date of damage, call a special Owners’ meeting to consider repairing the dam

the Board fails to do so within the 60-day period, then notwithstanding the fovisiqQns o

Section 13.4 and the Bylaws, any Owner or first Mortgagee of a Unit m ;
Wﬂm

consent reqlirements will

conduct the meeting,

22.6.2. Except for emergency work, no repairs s
the conclusion of the special Owners’ meeting.

22.6.3. At the special meeting, the f
apply:

22,6.3.2.
required to elect to rebui
original plan,

4 Failure to conduct the special meeting provided for
6 1 w1th1n 90 days after the date of da.mage shall be deemed

.5.3 or 22.6.3 not to repair the damage, the Board may nevertheless
of the insurance proceeds and common funds as the Board deems
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gtading the real property), and the remaining funds, if any, and the property shall
thereafter be held and distributed as provided in Section 21.8.

ARTICLE 23.

CONDEMNATION

0

23,1, CONSEQUENCES OF CONDEMNATION; NOTICES. If any U(r}mppqtu
hereof is
1 is
cedin

thereof or the Common Elements or Limited Common Elements or any pgtHomthe
made the subject matter of any condemnation or eminent domain proce '
otherwise sought to be acquired by a condemning authotity, notice of th
proposed acquisition shall promptly be given to each Owner and to€

Mortgage and the provisions of this Article shall apply.

23.2. POWER OF ATTORNEY. Each Owner
in-fact for the purpose of representing Owners in co gs and
negotiations, settlements, and agreements with the coridemning authdrity for acquisition
of Common Elements or any patt theteof from the c
appoint a trustee to act on behalf of the Owners in ¢
lieu of the Association. Should the Association not act, bas their right to act
pursuant to this Section, the affected Owne individually or jointly act on their own
behalf.

Unit that may not practically or

Declaration, the award must compe or the Owner’s Unit and its appurtenant
: not any Common Elements are acquired.

it shall be paid to Owner or lienholder of the

Unit as their interes . Upgn/acquisition, unless the decree otherwise
% MigTe

e respevtive Allocated Interests of those Units before the taking,
and the Assocfafio omptly prepare, execute, and record an amendment to this

=r'or not any Common Elements are acquired. The proceeds from the
warded to the Unit Owner shall be paid to Owner or lienholders of the
their ifiterests may appear. Upon acquisition, unless the decree otherwise

x&i that the Unit’s Allocated Interests are reduced in proportion to the reduction
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in the size of the Unit and (b) the portion of the Allocated Interests divested from the
partially acquired Unit are automatically reallocated to that Unit and the remaining Units
in proportion to the respective Allocated Interests of those Units before the taking, with
the partially acquired Unit participating in the reallocation on the basis of its reduced
Allocated Interests.

23.5. CONDEMNATION OF COMMON ELEMENT OR LIMITED COMMQ
ELEMENT. If part of the Common Elements is acquired by condemnation, the porti

may appear. Any portion of the award attributable to the acqulsltton o]
Common Element must be equally divided among the Owners of i

as their interests may appear. If the Board determines that a part
the Common Elements diminished with respect to oth

to that Owner’s Unit, as the case may be.

23,6, RECONSTRUCTION AND REPAIR, Anyre fon and repair
necessitated by condemnation shall be go by the procedures specified in Article 22,
AR D
Q EASE
24,1, IN GENERAL. Each S ement in and through each other Unit
and the Common Elements and Lisdited on Elements for all support elements and

utility, wiring, heat, and servicq and for reasonable access thereto, as required

E\, . To the extent not provided by the definition of “Unit”
C minium Act, each Unit and all Common Elements and
3 Arg hereby declared to have an easement over all adjoining

ent; provided, however, that in no event shall a valid easement for
nt be created in favor of a Unit if the encroachment was caused by the willful
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act with full knowledge of Owner. The encroachments described in this Section shall not
be construed to be encumbrances affecting the marketability of title to any Unit,

24.3. EASEMENTS RESERVED BY DECLARANT. Declarant reserves an easement
over, across, and through the Common Elements and Limited Common Elements ofithe
Condominium for the purposes of completing any unfinished Units or other
improvements, exhibiting and preparing Units for sale, making repairs require
to any contract of sale, and discharging Declarant’s obligations or exercising
Development Rights or Special Declarant Rights, This Section 24.3 may red or
amended without the written consent of the Declarant.

24.4. UTILITY EASEMENTS GRANTED BY DECLARANT. De

ARTICLE 25,

25.1. SuBDIVISION OF UNITS.
or legal proceedings, except as @vide

25.1.1, AnOwner g
proposal in writing to the Bo er Owners and Mortgagees of Units to be
subdivided or combined. Su¢h(proposelyo sabdivide must also be given to every first

i . The proposal must include complete plans

/ey ﬁigd Plans which amendments shall be executed by

§ uhdi upon approval pursuant to Subsection 25.1.2, and
ssﬁn\%entifying number to each Unit created, and reallocate the
Allocated Intere Sandhiabilitiés formerly allocated to the subdivided Unit to the new
Units 'm any reasonablepanner prescribed by Owner of the subdivided Unit, Owner of

approved in writing by all Owners and Mortgagees of the Unit to be
oard and 51% of Eligible Mortgagees
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25.2. MINOR ALTERATIONS; HARD SURFACE FLOORING. No Unit may be
altered in any way except in accordance with this Article, An Owner may make any
improvements or alterations to the Owner’s Unit that do not affect the structural integtity
or acoustical properties of the building or the plumbing, mechanical or electrical systems

is dlrectly above another Unit from carpeting to hard surface flooring without
written approval of the Board. In connection with change from carpet to hard

25.3. ADJOINING UNITS. After acquiring an ad_;ommg J
of any adJommg Unit, an Owner may, w1th approval 0

under this Section shall be submitted to the Bo d shall include the plans and
specifications for the proposed removal o

254, SUBSTANTIAL A TERATIQN. /4 Dx
alteration of one or more Units OO
approve an Owner’s request under
specifications, unless the prop

ion Within 30 days of receipt of plans and
does not comply with Section 25.3 or
?ropcrties of the building or the plumbing,

mechanical or elecm@ syste other Unit or the Common Elements or
lessens the suppo rtd ondominium, The Board may require, at
Owner’ by an architect or engineer prior to giving its approval.
The failure of a request within such period shall be deemed
approval theredd, ay establish reasonable hours and conditions for
performance of i its

or that provisions for the protection of other Units or Common
t reasonable deadlines for completion of the work be inserted in the
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25.6. RELOCATION OF BOUNDARIES—ADJOINING UNITS. The boundaries
between adjoining Units may only be relocated by an amendment to the Declaration,
pursuant to Article 26, upon application to the Board by Owners of those Units. If
Owners of the adjoining Units have specified a reallocation between their Units of their
Allocated Interests, the application must state the proposed reallocations. Unless th
Board determines within 30 days that the reallocations are unreasonable, the Associat
shall prepare an amendment that identifies the Units involved, states the reallog4tt
executed by the Unit Owners, contains words of conveyance between them, and is
recorded in the name of the grantor and the grantee, The Association sha i
record survey maps or plans complying with the requirements of RCW 64.
necessaty to show the altered boundaries between adjoining Units and thei
and identifying numbers. Owner or Owners benefited by a reallocati
boundaries shall bear all costs associated therewith in proportion

to each such Unit as determined by the Board or as Owners of su

ARTICLE 26

AMENDMENT OF DECLARATION, § YM D PLANS,
ARTICLES, OR BYL

26.1. PROCEDURES, Except in cases 0
Declarant under the Declaration or the Condomini

endments that may be executed by
Act, the Declaration, the Survey

of Owners, as specified in this Article.
Declaration or the Survey Map 43d P!

majority of the members of the Bodrdyuay ca
to the members of the Associati rthéir ¢
Vo

Spithe Association, then, irrespective of

whether the Board congur: e proposed amendment, it shall be submitted to the
members of the Asgoiat) ir ideration at their next regular or special meeting
for which timely dotice~mugihe given Notice of 2 meeting at which an amendment is to
be considered 3 : a.fext of the proposed amendment, Amendments may be
adopted at a m Assotfation or by written consent of the requisite number of

he real property records of Kitsap County. The amendment shall
ufie of the Condominium and shall contain & cross-reference by

be ipdeXed inthe D2
reqo ?i::b%n%fr to the Declaration and each previously recorded amendment thereto.

amen ts shall be prepared, executed, recorded, and certified on behalf of the
&i ion by any officer of the Association designated for that purpose or, in the
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absence of designation, by the president of the Association. No action to challenge the
validity of an amendment adopted by the Association pursuant to this Article may be
brought more than one year after the amendment is recorded. An amendment to the
Articles shall be effective upon filing the amendment with the Secretary of State. An
amendment to the Bylaws shall be effective upon adoption.

26.2.1. The consent of Owners holding at least 679 of the
Association and the consent of Eligible Mortgagees of Units to ast 51%ef'the ‘
votes of Units subject to Mortgages held by Eligible M eallocated shall be
tequired to materially amend any provisions of the Dgcldration, the Survey’Map and
Plans, the Articles, or the Bylaws, or to add any matgrfal provisiofis thereto, which

maintenance and repair of any portion of t
Elements and Limited Common Elements; %ﬁ\x ocation of interests in Common
Elements or Limited Common Elements opri

Elements, Common Elements o Limitq lements into Units or Common

Elements into Limited CommotnEl ;

Condominium or the addition, ann

Condominium; (j) hazard or fidetityyi

restrictions on leasing of Units;

to sell or transfer a Ugit; (m) ¢
s (m'

after professional a bee i

other similar ag g% ioi of by an Eligible Mortgagee; (n) restoration or repair
(after damage érypa nc?c\iéﬂ}ion) in a manner other than specified in the
Declaration or e and Plans; or (0) any provisions that are for the express
benefit of holde st ages.

amendment that creates or increases Development Rights or
wz hts, increases the number of Units, or the uses to which any Unit is

of any restriction on the right of an Owner
t of self-management of the Condominium
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26.2.3. In addition to the foregoing requirements, the consent of
Declarant and the Project Mortgagee shall be required for any amendment to
Section 11.4, Section 13.5, Section 13.7, Section 14.1, Section 14.2, Section 15.2,
Section 19.2, Section 19.3 or Article 20 relating to Declarant.

26.2.4. All other amendments shall be adopted if consented to by 67
Owners.

26.2.5. An Eligible Mortgagee who receives a written request to
to an amendment who does not deliver or post to the requesting party a ndgé
within 30 days shall be deemed to have consented to such request.

1

nsent
nse

26.2.6. If the Condominium has received a proje
the approval of the VA will be required for any amendment to th
Bylaws, or Survey Map and Plans adopted prior to the Trans

e VA,

may restrict, eliminate, or otherwise modify any right gra
without the consent of Project Mortgagee.

TERM%ATI 4

27.1. AcTION REQUIRED, A4S PLo
Condominium may be terminated only eement of Owners of Units to which at least
80% of the votes in the Assodiafion :?ay ted and with the consent of Eligible

5

Mortgagees of Units @)whic at Jeast 5] % of the votes of Units subject to Mortgages

held by Eligible gagles ar and in accordance with the Condominium Act.
An Eligible Mo Qh coeives a written request to consent to termination who does
not deliver or quest{ng party a negative response within 30 days shall be
deemed to hav ‘%ﬁch request, provided the request was delivered by certified
or registered m receipt requested.

amended, shall govetty the termination of the Condominium, including, but not limited to,
the dispositio real property in the Condominium and the distribution of proceeds
fromy/'the saleof that real property.
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ARTICLE 28.
NOTICES

28.1. ForM AND DELIVERY OF NOTICE. Unless provided otherwise in this
Declaration, all notices given under the provisions of this Declaration or the Bylaws
rules or regulations of the Association shall be in writing and may be delivered either
personally or by mail. If delivery is made by mail, the notice shall be deemed t§ Trave
been delivered upon being deposited in the United States mail, first class, posta
prepaid, addressed to the person entitled to such notice at the most recent 2
to the Board. Notice to Owner of any Unit shall be sufficient if mailed te
other mailing address has been given to the Board. Mailing addresses ma
notice in writing to the Board. Notices to the Board shall be given to-Deslar:
Transition Date, and thereafter shall be given to the president or

Nl t : . 2
Association.

that the Eligible Mortgagee withdraws the req
guaranteed by the Eligible Mortgagee is satisfie
Mortgagee timely written notice of (a) ay
Survey Map and Plans effectln%

the Mortgage held, insured, or
ard shall send to the Eligible

exclusive casement rights, if an
Common Elements or the liability

any Unit, (3) the interest in the

penses of any Unit, (4) the number of
it, or (5) the purposes to which a Unit or the
pruposed termination of condominium status,
on Elements, or termination of professional

he consent of a specified percentage of Eligible Mortgagees
aration, the Articles or Bylaws; and (g) any proposed special
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ARTICLE 29,
SEVERABILITY
The provisions of this Declaration shall be independent and severable, and tife

unenforceability of any one provision shall not affect the enforceability of any other
provision, if the remaining provision or provisions comply with the Condominjitm-Act.

ARTICLE 30.
EFFECTIVE DATE

This Declaration shall take effect upon recording.

ARTICLE 31,
REFERENCE TO SURVEY AND PLANS
The Survey Map and Plans wete filed with the R Kitsap County,

Washington, simultaneously with the reco of this Declaration under Recording
No. iDQ - D'_‘f Dﬂ Ol¥] ,in Volum of Condominjums, pages _f[i_

through 54 .
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IN WITNESS WHEREOF, Declarant herein, hereby executes t

his jnstrument under
its seal by and through its duly authorized officers, this ¢ ﬂz\ day of tzl;"‘»{,( , 2007.

DECLARANT:

BREMERTON PARTNERS, L.L.C.,
a Washington limited liability comp

oy Choa BIoT @

STATE OF {00eapinsTorg
COUNTY OF YA TSAR

On this day personally appeared before me€ k2w (s

the Replenpirg of BREMERT

to execute such instrument, Q

QIVBNUNDERMY HAND ANBUORFICIAL SEAL this (1“’b
Ar i Y0002,
%i 2, (Lo

?\-’\.’\’\‘{'.\".\_'\'Xk’.\’.\’;\i\’..\'.\

Name: __ CWHS % % %
Its: Ze\’b @ A

,to ﬁle known to be
TNERS, L.L.C., the Washington
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SCHEDULE A
DESCRIPTION OF REAL PROPERTY IN CONDOMINIUM
PARCEL 1

Parcel A:

LOTS 1,2 AND 3, BLOCK 4, TOWN OF BREMERTON, ACCO
TO PLAT RECORDED IN VOLUME 2 OF PLATS, PAGE 30,
KITSAP COUNTY, WASHINGTON;

TOGETHER WITH VACATED ALLEY ADJOINING;
ALSO '

THAT PORTION OF UPLAND AND TIDEL
THE EAST SIDE OF ALLEY IN FRONT OF SAID LOT
BLOCK 4, SAID TIDELANDS BEING A PORTION OF
TIDE LANDS, AS PER PLAT THEREOF,

3,
MERTON

Parcel B:

LOTS 4 AND THE SOUTH HALF T 5, BLOCK 4, TOWN OF
BREMERTON, ACCORDING TO PLA CORDED IN VOLUME 2
OF PLATS, PAGE 30, IN KITS ASHINGTON;
TOGETHER WITH VACATED AL JOINING;

ALSO &
THAT PORTION OF GO

OT 3, SECTION 13,

AST, WM., INKITSAP
EASTERLY OF THE EASTERLY
BETWEEN THE SOUTHERLY
THE NORTHERLY LINE OF THE
EXTENDED, BLOCK 4, TOWN OF

ST CLASS TIDELANDS ADJOINING.

HALF OF LOT 5, ALL OF LOT 6, BLOCK 4, TOWN OF
, ACCORDING TO PLAT RECORDED IN VOLUME 2
S7PAGE 30, IN KITSAP COUNTY, WASHINGTON;

R WITH VACATED ALLEY ADJOINING;
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ALSO THAT PORTION OF GOVERNMENT LOT 3, SECTION 13,
TOWNSHIP 24 NORTH, RANGE 1 EAST, W.M.,, IN KITSAP
COUNTY, WASHINGTON, LYING EASTERLY OF THE EASTERLY
LINE OF VACATED ALLEY AND BETWEEN THE SOUTHERLY
LINE OF THE NORTH HALF OF LOT 5, EXTENDED, AND THE
NORTHERLY LINE OF LOT 6, EXTENDED, BLOCK 4, TOWN OF
BREMERTON;

TOGETHER WITH FIRST CLASS TIDELANDS ADJOINING.

PARCEL 3

LOT 7 AND THE SOUTH ONE-HALF OF LOT 8, BLOCK 4
OF BREMERTON, ACCORDING TO PLAT RECORDED AN
VOLUME 2 OF PLATS, PAGE 30, IN KITSAP COUNT

TOWNSHIP 24 NORTH, RANGE 1 EAST,
COUNTY, WASHINGTON;

AND TOGETHER WITH FIRST
LYING EASTERLY OF THE EAS
IN BLOCK 4, TOWN OF BREMERTO

SS TIDELANDS ADJOINING,
OF THE VACATED ALLEY
CORDING TO PLAT

RECORDED IN VOLUME 2 OF PAGE 30, IN KITSAP
COUNTY, WASHINGTON, A ¥ OF THE INNER
HARBOR LINE AND EETWE TH LINE OF LOT 9 AND
THE SOUTH LINE OF LOL%.BL / SAID ADDITION,
EXTENDED EASTE R HARBOR LINE.

PARCEL 4

AND ALL OF LOT 9, BLOCK 4,
, ACCORDING TO PLAT RECORDED IN
PAGE 30, IN KITSAP COUNTY,
[ER WITH PORTION OF THE VACATED !
,YING BETWEEN THE NORTH AND SOUTH !
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SCHEDULE B
UNIT DATA, ALLOCATED INTERESTS, PARKING AND STORAGE

AN\ |

Unit Unit Area Allocated Parking Storayge
Unit Data! Level (Sq. Ft.)* Interests® Space /\Ué
101 3BR, 2BA, OFP 1 1,401 1.97% 219220~ 20
102 1BR, 1BA, OFP 1 792 1.12% 108/~ TN g6 b
103 2BR, 2BA, IFP 1 1,208 1.83% 147148, \ 4k
104 2BR, 2BA, IFP 1 1,729 2.44% 13 NL__/ 1
105 2BR, 2BA, OFP 1 1,159 1.64% 1 1asiee Y < 16
106 1BR, IBA, OFP ) 870 1.23% (1 106m28 \ | N3
107 2BR, 2BA, OFP i 1,159 164%, \[\23711901 1
108 2BR, 2BA, IFP 1 1,729 /v sy 38
109 2BR, 2BA, 1FP ] 1298 |/ / 1.83% &\ 1497150 15
110 IBR, IBA, OFP 1 29 ||\ 112% \ 107 23
11 1BR, 1BA, OFP 1 792 |\ \L12% / 105 27
12 2BR, ZBA, OFP 1 1,322 gV 110158 19
113 IBR, 2BA, OFP 1,2 Aigo 1.60% 213 22
114 IBR, 2BA, OFP 12 140 1.60% | 214 21
115 IBR, 2BA, OFP 12 1,140 1.60% 215 28
116 IBR, 2BA, OFP 1,2 \1L60% 235 29
117 IBR, 2BA, OFP 12 |/ ude O Y 6o 236 30
2004 IBR, IBA, OFP & (\D feb VI 0% 221 n/a
200 IBR, 1BA, OFP s O s/ 5% 22 o/a
201 IBR, IBA, OFP 2 oy’ 112% | 234 2
202 IBR, 1BA,OFP | /2~ 92 1.12% 134 35
203 " 9BR,2BAAFP | [ (2 \\ 1,298 1.83% 151/152 7
204 28R, 28AWR~A ] \ 2 [/ / 1729 2.44% 128/129 2
205 2BR, 18)(,V RN\ It 1,159 1.64% 153/154 9

oh Elements Some percentages may be rounded so that the total is 100%.
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Unit Unit Area Allocated Parking Storage
Unit Data! Level (Sq. Ft.)? Intercsts® Space Unit
206 1BR, 1BA, OFP 2 870 1.23% 135 33
207 2BR, 2BA, OFP 2 1,159 1.64% 2297230
208 2BR, 2BA, 1FP 2 1,729 2.44% 212/211 s\
209 2BR, 2BA, IFP 2 1,298 1.83% 132133 | 8\ \
210 IBR, IBA, OFP 2 792 1.12% 278
211 IBR, 1BA, OFP 2 792 1.12% 233 I~ 37
212A 1BR, IBA, OFP 2 659 3% 27 /> Wa >
212 IBR, 1BA, OFP 2 534 75% 7 \ \nk
300A 1BR, 1BA, OFP 3 659 93% NN WA
300 1BR, IBA, OFP 3 534 5% Y —eN\ Ok Nwa
301 {BR, 1BA, OFP 3 792 L12% (I 157N\ &
302 IBR, JBA, OFP 3 792 %, A\ 102 )/ 44
303 2BR, 2BA, IFP 3 120 | /S A% |N\D526 5
304 2BR, 2BA, IFP 3 729 |/ [ 244%  {\ssnse 41
305 2BR, 2BA, OFP 3 159 N\ resw N l142n143 11
306 {BR, 1BA, OFP 3 870 N\L23% / 136 32
307 2BR, 2BA, OFP 3 1,159 N Y 2071208 12 |
308 2BR, 2BA, IFP 3 A9 2.44% 115/116 40
309 2BR, 2BA, IFP 3 1298 1.83% 124/216H 6
310 1BR, 1BA, OFP 3 792\ 1.12% 201 47
311 IBR, 1BA, OFP 3 /90N [N\ L12% 144 48
312A IBR, 1BA, OFP 3 [ [ i 93% 223224 25
312 IBR, 1BA, OFP Gy [\p /s )i*’ 75% 218 a
313 1BR, 1BA, OFP 3 O \ew// 87% 137 a
314 IBR, 1BA, OFP PR NN 87% 238 n/a
315 1BR, 1BA,OFP_| /37 |, N\ 13 27% 139 nle
316 1BR,1BAFP | (L3 N\ 13 87% 138 n/a
317 18R, AR~ \ 3V / 613 87% 101 54
400 28R, 184, 05PN\ —~—1" 1322 1.87% 272171 18
401 ERYIBA, 0fE | N 792 1.12% 104 49
402 BRWAX kR K 792 1.12% 202 50
403 2BRZBAIFE N 4 1,298 1.83% 111112 3
404 2BR. 2BANPR | 4 1,729 2.44% 120127 #
405 2BRIBAOFRA 4 1,159 1.64% 81232 13
406 [|[{ 1BR, IBA, yFP 4 870 1.23% 203 31
407 \OBR, 2BA, OFP 4 1,159 1.64% 209/210 14
408 | “BRIBA IFP 4 1,729 2.44% 117/118 42
(469 I BR, 2BA, IFP 4 1,298 1.83% 130/131 4
g Bk, 1BA, OFP 4 792 1.12% 140 51
\<N\> IBR, 1BA, OFP 4 792 1.12% 141 52
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AN

Unit Unit Area Allocated Parking Storage
Unit Data Level (8q. Ft.)* Interests® Space Unit
412 2BR, 2BA, OFP 4 1,322 1.87% 205/206 17
413 1BR, 1BA, OFP 4 613 87% 239 nfa
414 IBR, 1BA, OFP 4 613 $7% 240 a \
415 1BR, 1BA, OFP 4 613 8% 204 w/a\ \
416 1BR, 1BA, OFP 4 613 87% 241 N\
417 IBR, IBA, OFP 4 613 87% 242 53
ToraL; 70,817 100.00% (7 TN\ )

%

A
0
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SCHEDULE C
LIMITED COMMON ELEMENTS

1. Patio or deck adjacent to the Unit as shown on the Survey Map and Pl

2. Parking space(s) allocated on SCHEDULE B and shown on the ey
and Plans
nd

3 Storage unit allocated on SCHEDULE B and shown on the
Plans.
4, Any fixtures or equipment serving only one Unit.

5. East plaza at R1 level for the benefit of Ynits 104-108-only:
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The 400 Board of Directors Meeting
The 400 Lounge
Wednesday, September 21, 2016 ~ 6:00 PM
Minutes

Present: Dale Lindamood, Terry Hoy, Leif Bentsen, Rob Woutat, Roberta Cooper
Property Manager: Tim Sheppard; Facilities Manager: Gary & Karen Yoder

1) Meeting Called to Order - Dale Lindamood called the meeting to order at 6:00 pm

2) Report of the Secretary — Leif Bentsen moved to approve the minutes of the monthly July
20th meeting and the August 19, 2016 Special Meeting., Motlon passed

3) Report of the Treasurer — Roberta Cooper presented the monthly financlal report

4) Property Manager Report —Tim Sheppard reported that the sink in unit 208 had backed up
due to the activities in another unit. A plumber was called in who cleaned out the pipes. It was

noted that sink lines should be cleaned out every couple of years,

5) Facilities Manager Report — Karen and Gary Yoder
Garage Cleaning: Yoders sald the annual garage cleaning [s in progress. P1 was finished. One
person complained about short notice, Board felt there was plenty of advanced notice, but also

discussed using different forms of media for tasks impacting bullding wide: Email notice 20 days
out, post a ‘dated’ flyer on doors leading Into P1, P2 and near mailboxes. Five to 10 days out,

written notice is distributed to all units in building.

Window Scratched — Window scratched during previous cleaning has been taken care of by
window cleaning company to the satisfaction of the unit owner.

Security Cameras — All cameras are now In place and working.
Outdoor Benches — All have recelved their annual teak oll application.

New Television —The new TV has been Installed in the theater room. Qld projector has been
sold. Still have projection screen. Yoders will fook Inte donating it to a school.

Homeless — “No Camping” signs provided by the city have been posted in the North Plaza, One
remalning sign will be placed under the “overhang” where the North Plaza connects to the

walkway on the east side of the building.

Fans ~ Additional fans have been purchased and placed In the library, lounge, and training

room.

EXHIBIT 5
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Flre Extingulshers — It has been recommended that fire extingulshers be replaced. Currently
waiting on bids,

6) Old Buslness
Account signatures — Dale, Roberta, and Leif will meet Tim at 10:00, September 30" at the

Chase Bank to sign signature cards at Chase and [itsap Bank.

Landscape - Time for Fall planting. Roberta will consult with her committee in re possible plants
for fall colors, Brief discussion over irrigation system. Tim will get bid from Danson
Landscaping. Tim Shepard sald the front hose bib was not of the type that prevents backflow.

Paint/Carpets —Tlm will contact Merit Construction in re possible interior designer to help with
color and carpet selection. Robert Woutat, Roberta, and Dale will serve as the selectlon

commlttee.

Rodent Control — A sixth mouse was martyred [ast week in unit 311, Since then, there has been
no activity on the four residential floors, Balt boxes will be placed at possible entry polnts

within P1 and P2 parking areas.

Motorcycle Parking — A letter approved on Monday, September 18, 2017 was mailed to the
McCarthy’s attorney, formally withdrawing the board from settlement negotiations. President
Dale Lindamood Indicated that the letter sent to Todd Blodgett, opposing counsel on a
potentlal motorcycle-parking lawsuit. The letter reiterated the status of the matter as closed —
the Board’s last best offer had been withdrawn after being refected In its entirety — of which
Mr. Blodgett was already aware, having been so notified in timely manner by former
Association attorney Michelle Ein. Accordingly, he must either drop the matter or file the
complaint. Lelf will create a schematic showing possible parking locations for motorcycles on

Pz,

Water Heater Replacement — Leif moved that we proceed with tentative timeline that was
shared between board members three weeks ago. Motlon passed, During discusslon, board
agreed that a two option approach was best: Optlon 1, provide opportunity for owners to
make a group purchase; option 2, owner can purchase and install individually, providing owner
met certain criteria. Tim will seek out plumber to provide estimated costs based on purchase
size, Leif and Tim will work together to get appropriate information to all owners according to

timeline.

7) New Business
Declaration Review — Board discussed attorney’s review and recommendatlons to update The

400 Declaration. Based on those recommendatlons, Dale moved to have attorney prepare
amendments to the Declaration. Motion passed, Updating Declaration will require a vote by

the Assoclation.
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Speclal Meeting of Owners — November 16, 2016 is the tentative date for the 400 Condo
Owners Association {COA) meeting. The agenda may include the following: 2017 Budget;
Gas/Water Metering; HVAC for Individual Units; Earthquake Insurance; Relocation of
Motorcycle Parking; Deck Resurfacing; and Water Heater & Washing Machine Hose

Replacement.

Budget —Tim presented draft budget for 2017, There are some huances the board must
consider between now and the next meeting; the possibility of a $15k carry over and the

Impact of the Minol contract being dropped.

Minol Sub-metering for Gas, Water & Sewage — Legal counsel has advised that the current sub-
metering used to monitor gas, water and sewage Is in conflict with the Declaration and needs
to be dropped. Tim will contact legal counsel for recommendations In re the gap in payment
that will occur when Minol Is dropped and the COA hills individual owners based on the
percentage of their ownership. Once the board has clarity, owners will be sent information
directly about the change. It was motioned and passed that Tim Shepard will check to ensure if

any legal notices are required for change of utility billing calculation

HVAC — Board discussed the merits (or lack of} covenant, declaration, or MOU protecting the
association from liabllity; and ensuring any associated costs, Including maintenance, of an HVAC
system installed in a Limited Common Element are entirely the ‘owners’ and all future ‘owners.’
Dale moved to have Tim contact Johnh Burleigh for a more detailed explanation of what a
covenant can provide that a declaration provislon would be deficient In. And can those items

be addressed by a MOU, Terry abstalned. Motlon passed.

Leif moved the meeting be adjourned, Motion passed. Meeting adjourned at 8:55 pm.
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7/19/2018 RCW 64.34.304: Unit owners' association—Powers.

RCW 64.34.304 Unit owners' association—Powers.

(1) Except as provided in subsection (2) of this section, and subject to the provisions of the
declaration, the association may:

(a) Adopt and amend bylaws, rules, and regulations;

(b) Adopt and amend budgets for revenues, expenditures, and reserves, and impose and collect
assessments for common expenses from unit owners;

(c) Hire and discharge or contract with managing agents and other employees, agents, and
independent contractors;

(d) Institute, defend, or intervene in litigation or administrative proceedings in its own name on
behalf of itself or two or more unit owners on matters affecting the condominium;

(e) Make contracts and incur liabilities;

(f) Regulate the use, maintenance, repair, replacement, and modification of common elements;

(g) Cause additional improvements to be made as a part of the common elements;

(h) Acquire, hold, encumber, and convey in its own name any right, title, or interest to real or
personal property, but common elements may be conveyed or subjected to a security interest only
pursuant to RCW 64.34.348;

(i) Grant easements, leases, licenses, and concessions through or over the common elements
and petition for or consent to the vacation of streets and alleys;

() Impose and collect any payments, fees, or charges for the use, rental, or operation of the
common elements, other than limited common elements described in RCW 64.34.204 (2) and (4), and
for services provided to unit owners;

(k) Impose and collect charges for late payment of assessments pursuant to RCW 64.34.364(13)
and, after notice and an opportunity to be heard by the board of directors or by such representative
designated by the board of directors and in accordance with such procedures as provided in the
declaration or bylaws or rules and regulations adopted by the board of directors, levy reasonable fines in
accordance with a previously established schedule thereof adopted by the board of directors and
furnished to the owners for violations of the declaration, bylaws, and rules and regulations of the
association;

(1) Impose and collect reasonable charges for the preparation and recording of amendments to
the declaration, resale certificates required by RCW 64.34.425, and statements of unpaid assessments;

(m) Provide for the indemnification of its officers and board of directors and maintain directors'
and officers' liability insurance;

(n) Assign its right to future income, including the right to receive common expense assessments,
but only to the extent the declaration provides;

(0) Join in a petition for the establishment of a parking and business improvement area,
participate in the ratepayers' board or other advisory body set up by the legislative authority for operation
of a parking and business improvement area, and pay special assessments levied by the legislative
authority on a parking and business improvement area encompassing the condominium property for
activities and projects which benefit the condominium directly or indirectly;

(p) Establish and administer a reserve account as described in RCW 64.34.380;

(q) Prepare a reserve study as described in RCW 64.34.380;

(r) Exercise any other powers conferred by the declaration or bylaws;

(s) Exercise all other powers that may be exercised in this state by the same type of corporation
as the association; and

(t) Exercise any other powers necessary and proper for the governance and operation of the
association.

(2) The declaration may not impose limitations on the power of the association to deal with the
declarant which are more restrictive than the limitations imposed on the power of the association to deal
with other persons.

[ 2008 ¢ 115 § 9; 1993 ¢ 429 § 11; 1990 ¢ 166 § 3; 1989 ¢ 43 § 3-102.]

http://app.leg.wa.gov/IRCW/default.aspx?cite=64.34.304 1/2




7/19/2018 RCW 64.34.304: Unit owners' association—Powers.

NOTES:
Effective date—1990 ¢ 166: See note following RCW 64.34.020.
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7/19/2018 RCW 64.34,364: Lien for assessments.

RCW 64.34.364 Lien for assessments.

(1) The association has a lien on a unit for any unpaid assessments levied against a unit from the
time the assessment is due.

(2) A lien under this section shall be prior to all other liens and encumbrances on a unit except:
(a) Liens and encumbrances recorded before the recording of the declaration; (b) a mortgage on the unit
recorded before the date on which the assessment sought to be enforced became delinquent; and (c)
liens for real property taxes and other governmental assessments or charges against the unit. A lien
under this section is not subject to the provisions of chapter 6.13 RCW.

(3) Except as provided in subsections (4) and (5) of this section, the lien shall also be prior to the
mortgages described in subsection (2)(b) of this section to the extent of assessments for common
expenses, excluding any amounts for capital improvements, based on the periodic budget adopted by
the association pursuant to RCW 64.34.360(1) which would have become due during the six months
immediately preceding the date of a sheriff's sale in an action for judicial foreclosure by either the
association or a mortgagee, the date of a trustee's sale in a nonjudicial foreclosure by a mortgagee, or
the date of recording of the declaration of forfeiture in a proceeding by the vendor under a real estate
contract.

(4) The priority of the association’s lien against units encumbered by a mortgage held by an
eligible mortgagee or by a mortgagee which has given the association a written request for a notice of
delinquent assessments shall be reduced by up to three months if and to the extent that the lien priority
under subsection (3) of this section includes delinquencies which relate to a period after such holder
becomes an eligible mortgagee or has given such notice and before the association gives the holder a
written notice of the delinquency. This subsection does not affect the priority of mechanics' or material
suppliers' liens, or the priority of liens for other assessments made by the association.

(5) If the association forecloses its lien under this section nonjudicially pursuant to chapter 61.24
RCW, as provided by subsection (9) of this section, the association shall not be entitled to the lien priority
provided for under subsection (3) of this section.

(6) Unless the declaration otherwise provides, if two or more associations have liens for
assessments created at any time on the same real estate, those liens have equal priority.

(7) Recording of the declaration constitutes record notice and perfection of the lien for
assessments. While no further recording of any claim of lien for assessment under this section shall be
required to perfect the association’s lien, the association may record a notice of claim of lien for
assessments under this section in the real property records of any county in which the condominium is
located. Such recording shall not constitute the written notice of delinquency to a mortgagee referred to
in subsection (2) of this section.

(8) A lien for unpaid assessments and the personal liability for payment of assessments is
extinguished unless proceedings to enforce the lien or collect the debt are instituted within three years
after the amount of the assessments sought to be recovered becomes due.

(9) The lien arising under this section may be enforced judicially by the association or its
authorized representative in the manner set forth in chapter 61.12 RCW. The lien arising under this
section may be enforced nonjudicially in the manner set forth in chapter 61.24 RCW for nonjudicial
foreclosure of deeds of trust if the declaration (a) contains a grant of the condominium in trust to a
trustee qualified under RCW 61.24.010 to secure the obligations of the unit owners to the association for
the payment of assessments, (b) contains a power of sale, (c) provides in its terms that the units are not
used principally for agricultural or farming purposes, and (d) provides that the power of sale is operative
in the case of a default in the obligation to pay assessments. The association or its authorized
representative shall have the power, unless prohibited by the declaration, to purchase the unit at the
foreclosure sale and to acquire, hold, lease, mortgage, or convey the same. Upon an express waiver in
the complaint of any right to a deficiency judgment in a judicial foreclosure action, the period of
redemption shall be eight months. Nothing in this section shall prohibit an association from taking a deed
in lieu of foreclosure.

htto'/fapp.leq.wa.qov/RCW/default.aspx?cite=64,34,364 12




7/19/2018 RCW 64.34.364: Lien for assessments.

(10) From the time of commencement of an action by the association to foreclose a lien for
nonpayment of delinquent assessments against a unit that is not occupied by the owner thereof, the
association shall be entitled to the appointment of a receiver to collect from the lessee thereof the rent
for the unit as and when due. If the rental is not paid, the receiver may obtain possession of the unit,
refurbish it for rental up to a reasonable standard for rental units in this type of condominium, rent the
unit or permit its rental to others, and apply the rents first to the cost of the receivership and attorneys'
fees thereof, then to the cost of refurbishing the unit, then to applicable charges, then to costs, fees, and
charges of the foreclosure action, and then to the payment of the delinquent assessments. Only a
receiver may take possession and collect rents under this subsection, and a receiver shall not be
appointed less than ninety days after the delinquency. The exercise by the association of the foregoing
rights shall not affect the priority of preexisting liens on the unit.

(11) Except as provided in subsection (3) of this section, the holder of a mortgage or other
purchaser of a unit who obtains the right of possession of the unit through foreclosure shall not be liable
for assessments or installments thereof that became due prior to such right of possession. Such unpaid
assessments shall be deemed to be common expenses collectible from all the unit owners, including
such mortgagee or other purchaser of the unit. Foreclosure of a mortgage does not relieve the prior
owner of personal liability for assessments accruing against the unit prior to the date of such sale as
provided in this subsection.

(12) In addition to constituting a lien on the unit, each assessment shall be the joint and several
obligation of the owner or owners of the unit to which the same are assessed as of the time the
assessment is due. In a voluntary conveyance, the grantee of a unit shall be jointly and severally liable
with the grantor for all unpaid assessments against the grantor up to the time of the grantor's
conveyance, without prejudice to the grantee's right to recover from the grantor the amounts paid by the
grantee therefor. Suit to recover a personal judgment for any delinquent assessment shall be
maintainable in any court of competent jurisdiction without foreclosing or waiving the lien securing such
sums.

(13) The association may from time to time establish reasonable late charges and a rate of
interest to be charged on all subsequent delinquent assessments or installments thereof. In the absence
of another established nonusurious rate, delinquent assessments shall bear interest from the date of
delinquency at the maximum rate permitted under RCW 19.52.020 on the date on which the
assessments became delinquent.

(14) The association shall be entitled to recover any costs and reasonable attorneys' fees
incurred in connection with the collection of delinquent assessments, whether or not such collection
activities result in suit being commenced or prosecuted to judgment. In addition, the association shall be
entitled to recover costs and reasonable attorneys' fees if it prevails on appeal and in the enforcement of
a judgment.

(15) The association upon written request shall furnish to a unit owner or a mortgagee a
statement signed by an officer or authorized agent of the association setting forth the amount of unpaid
assessments against that unit. The statement shall be furnished within fifteen days after receipt of the
request and is binding on the association, the board of directors, and every unit owner, unless and to the
extent known by the recipient to be false.

(16) To the extent not inconsistent with this section, the declaration may provide for such
additional remedies for collection of assessments as may be permitted by law.

[2013 ¢ 23 § 175; 1990 ¢ 166 § 6; 1989 c 43 § 3-117.]
NOTES:

Effective date—1990 ¢ 166: See note following RCW 64.34.020.
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7/19/2018 RCW 64.34,348: Common elements—Conveyance—Encumbrance.

RCW 64.34.348 Common elements—Conveyance—Encumbrance.

(1) Portions of the common elements which are not necessary for the habitability of a unit may be
conveyed or subjected to a security interest by the association if the owners of units to which at least
eighty percent of the votes in the association are allocated, including eighty percent of the votes
allocated to units not owned by a declarant or an affiliate of a declarant, or any larger percentage the
declaration specifies, agree to that action; but all the owners of units to which any limited common
element is allocated must agree in order to convey that limited common element or subjectitto a
security interest. The declaration may specify a smaller percentage, but not less than sixty-seven
percent of the votes not held by a declarant or an affiliate of a declarant, only if all of the units are
restricted exclusively to nonresidential uses. Proceeds of the sale or financing are an asset of the
association. The declaration may provide for a special allocation or distribution of the proceeds of the
sale or refinancing of a limited common element.

(2) An agreement to convey common elements or subject them to a security interest must be
evidenced by the execution of an agreement, or ratifications thereof, in the same manner as a deed, by
the requisite number of unit owners. The agreement must specify a date after which the agreement will
be void unless recorded before that date. The agreement and all ratifications thereof must be recorded in
every county in which a portion of the condominium is situated and is effective only upon recording.

(3) The association, on behalf of the unit owners, may contract to convey common elements or
subject them to a security interest, but the contract is not enforceable against the association until
approved pursuant to subsections (1) and (2) of this section. Thereatter, the association has all powers
necessary and appropriate to effect the conveyance or encumbrance, including the power to execute
deeds or other instruments.

(4) Any purported conveyance, encumbrance, or other voluntary transfer of common elements,
unless made pursuant to this section, is void.

(5) A conveyance or encumbrance of common elements pursuant to this section shall not deprive
any unit of its rights of access and support.

(6) A conveyance or encumbrance of common elements pursuant to this section shall not affect
the priority or validity of preexisting encumbrances.

[1989 ¢ 43 § 3-113.]

hito'//app.lea.wa.cov/RCW/default.aspx?cite=64.34.348




APPENDIX




7/19/2018 RCW 64.34.308: Board of directors and officers.

RCW 64.34.308 Board of directors and officers.

(1) Except as provided in the declaration, the bylaws, subsection (2) of this section, or other
provisions of this chapter, the board of directors shall act in all instances on behalf of the association. In
the performance of their duties, the officers and members of the board of directors are required to
exercise: (a) If appointed by the declarant, the care required of fiduciaries of the unit owners; or (b) if
elected by the unit owners, ordinary and reasonable care.

(2) The board of directors shall not act on behalf of the association to amend the declaration in
any manner that requires the vote or approval of the unit owners pursuant to RCW 64.34.264, to
terminate the condominium pursuant to RCW 64.34.268, or to elect members of the board of directors or
determine the qualifications, powers, and duties, or terms of office of members of the board of directors
pursuant to subsection (7) of this section; but the board of directors may fill vacancies in its membership
for the unexpired portion of any term.

(3) Within thirty days after adoption of any proposed budget for the condominium, the board of
directors shall provide a summary of the budget to all the unit owners and shall set a date for a meeting
of the unit owners to consider ratification of the budget not less than fourteen nor more than sixty days
after mailing of the summary. Unless at that meeting the owners of units to which a majority of the votes
in the association are allocated or any larger percentage specified in the declaration reject the budget,
the budget is ratified, whether or not a quorum is present. In the event the proposed budget is rejected or
the required notice is not given, the periodic budget last ratified by the unit owners shall be continued
until such time as the unit owners ratify a subsequent budget proposed by the board of directors.

(4) As part of the summary of the budget provided to all unit owners, the board of directors shall
disclose to the unit owners:

(a) The current amount of regular assessments budgeted for contribution to the reserve account,
the recommended contribution rate from the reserve study, and the funding plan upon which the
recommended contribution rate is based;

(b) If additional regular or special assessments are scheduled to be imposed, the date the
assessments are due, the amount of the assessments per each unit per month or year, and the purpose
of the assessments;

(c) Based upon the most recent reserve study and other information, whether currently projected
reserve account balances will be sufficient at the end of each year to meet the association's obligation
for major maintenance, repair, or replacement of reserve components during the next thirty years;

(d) If reserve account balances are not projected to be sufficient, what additional assessments
may be necessary to ensure that sufficient reserve account funds will be available each year during the
next thirty years, the approximate dates assessments may be due, and the amount of the assessments
per unit per month or year;

(e) The estimated amount recommended in the reserve account at the end of the current fiscal
year based on the most recent reserve study, the projected reserve account cash balance at the end of
the current fiscal year, and the percent funded at the date of the latest reserve study;

(f) The estimated amount recommended in the reserve account based upon the most recent
reserve study at the end of each of the next five budget years, the projected reserve account cash
balance in each of those years, and the projected percent funded for each of those years; and

(9) If the funding plan approved by the association is implemented, the projected reserve account
cash balance in each of the next five budget years and the percent funded for each of those years.

(5)(a) Subject to subsection (6) of this section, the declaration may provide for a period of
declarant control of the association, during which period a declarant, or persons designated by the
declarant, may: (i) Appoint and remove the officers and members of the board of directors; or (ii) veto or
approve a proposed action of the board or association. A declarant's failure to veto or approve such
proposed action in writing within thirty days after receipt of written notice of the proposed action shall be
deemed approval by the declarant.

(b) Regardiess of the period provided in the declaration, a period of declarant control terminates
no later than the earlier of; (i) Sixty days after conveyance of seventy-five percent of the units which may

htto//app.leg.wa.gov/RCW/default.aspx?cite=64.34.308 1/2




7/19/2018 RCW 64.34.308: Board of directors and officers.

be created to unit owners other than a declarant; (ii) two years after the last conveyance or transfer of
record of a unit except as security for a debt; (iii) two years after any development right to add new units
was last exercised; or (iv) the date on which the declarant records an amendment to the declaration
pursuant to which the declarant voluntarily surrenders the right to further appoint and remove officers
and members of the board of directors. A declarant may voluntarily surrender the right to appoint and
remove officers and members of the board of directors before termination of that period pursuant to (i),
(ii), and (iii) of this subsection (5)(b), but in that event the declarant may require, for the duration of the
period of declarant control, that specified actions of the association or board of directors, as described in
a recorded instrument executed by the declarant, be approved by the declarant before they become
effective.

(6) Not later than sixty days after conveyance of twenty-five percent of the units which may be
created to unit owners other than a declarant, at least one member and not less than twenty-five percent
of the members of the board of directors must be elected by unit owners other than the declarant. Not
later than sixty days after conveyance of fifty percent of the units which may be created to unit owners
other than a declarant, not less than thirty-three and one-third percent of the members of the board of
directors must be elected by unit owners other than the declarant.

(7) Within thirty days after the termination of any period of declarant control, the unit owners shall
elect a board of directors of at least three members, at least a majority of whom must be unit owners.
The number of directors need not exceed the number of units then in the condominium. The board of
directors shall elect the officers. Such members of the board of directors and officers shall take office
upon election.

(8) Notwithstanding any provision of the declaration or bylaws to the contrary, the unit owners, by
a two-thirds vote of the voting power in the association present and entitled to vote at any meeting of the
unit owners at which a quorum is present, may remove any member of the board of directors with or
without cause, other than a member appointed by the declarant. The declarant may not remove any
member of the board of directors elected by the unit owners. Prior to the termination of the period of
declarant control, the unit owners, other than the declarant, may remove by a two-thirds vote, any
director elected by the unit owners.

[2011 ¢ 189 § 2; 1992 ¢ 220 § 15; 1989 ¢ 43 § 3-103.]
NOTES:

Effective date—2011 ¢ 189: See note following RCW 64.38.065.

hitp:/fapp.leg.wa.gov/IRCW/default.aspx?cite=64.34,308 2/2
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With Oral Argument
IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KITSAP
TERRY HOY, an individual,
Plaintiff, NO: (D=2 -0 &67- ‘/
vs. DECLARATION OF TERRY HOY IN
THE 400 CONDOMINIUM | porruilaRy N IUNGTION
ASSOCIATION, a Washington
nonprofit corporation,
Defendant.
I, Terry Hoy, declare as follows:
1. | am the Plaintiff in this action, know the contents of this Declaration to be

frue based on my personal knowledge, and make this Declaration for the purpose of

obtaining a Preliminary Injunction against defendant The 400 Condominium Association

(the “Association®).

2, | am the owner of the property commonly known as 400 Washington Ave.,

Unit 107, Bremerton, WA 98337 (the “Hoy Unit") located within The 400 condominium

complex.

3. On or around July 20, 2014, in accordance with the Condominium

Declaration for The 400, A Condominium (“Declaration”), | submitted a request to the

DECLARATION OF TERRY HOY IN SUPPORT OF MOTION 1BZI;OAFP;IF2: /l\.\éV\éfiROUP
FOR PRELIMINARY INJUNCTION - 1 o oas7

y SEATTLE, WASHIN
W:@work\hoyldeclaration of terry hoy.motion for  preliminary Tel: (206) 441-6739 Fan 322;2,3"0,. Amgzm

Injunction.17may16,docx
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Association's Board of Directors seeking approval for the installation of a heat pump
(“HVAC Unit") in the Hoy Unit that would require access and alteration to the Common
Element wall adjacent to the Hoy Unit, with an outside HVAC unit installed on the
Limited Common Element patio designated for the exclusive use of the Hoy Unit. A true
and correct copy of the July 14, 2014 HVAC installation request (without the noted
enclosures) is attached to this declaration as Exhibit 1.

4, On June 17, 2015, at an Assoclation Board of Directors Meeting, | was
provided with authorization by the Association's Board of Directors to install the HVAC
Unit, with the understanding that the Board would draft a2 Memorandum of
Understanding (‘MOU") that would be signed at a later date. A true and correct copy of
the June 17, 2015 Board meeting minutes is attached to this declaration as Exhibit 2.

5. The HVAC Unit was installed by my contractors shortly thereafter.

6. Over many months, the MOU was revised and discussed with me.
Contrary to the agreement that | had made with the Association’s Board of Directors,
the Association presented me with a covenant to execute. No reasonable explanation
was provided to me for the Association's decision to change the form of the agreement
from a MOU to a covenant. True and correct copies of board meeting minutes dated
July 15, 2015, September 16, 2015, September 21, 2016, and October 19, 2016 that
detail the discussions related to the MOU and covenant are attached to this declaration
as Exhibits 3, 4, 5, and 6, respectively. In addition, three (3) draft versions of the MOU
and a letter from the Assoclation to me, dated December 14, 2016, with the attached

covenant, are attached to this declaration as Exhibits 7 and 8, respectively.

DECLARATION OF TERRY HOY IN SUPPORT OF MOTION g?&:lgﬁk&%&%ﬂg;
FOR PRELIMINARY INJUNCTION - 2 ’
wi@work\oy\deciaration  of  terry  hoymotion  for  preliminary Te':s(%&ﬁ._\gggw&@&gg 92%1](_‘;115

injunction.17may16.doox
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7. The Association's Board of Directors is now threatening the immediate
removal of my approved HVAC Unit unless | sign the covenant to be recorded against

the Hoy Unit regarding the installation of the HVAC Unit.

8. There is no writing that required me to sigh a covenant in order to install
my HVAC Unit, and no discussion regarding the execution of a covenant was ever had
prior to the Association'l-s approvaLof my HVAC Unit installation request.

9. If the Association is allowed to remove the HVAC Unit, | will be without the
heat pump/air conditioner that | paid for and without the comfort that it provides me in

my condominium unit.

| swear under penalty of perjury under the laws of the State of Washington that

the foregoing is true and correct.

Dated: May 15, 2017 in Bremerton, Washington.

Loy I

Terry Hoy
DECLARATION OF‘ TERRY HOY IN SUPPORT OF MOTION 5??3#:&%&%%25%
FOR PRELIMINARY INJUNCTION - 3 .
C:\Users\Terry\Documente\SelfHouse Condo - Brem\Legal - My\Covanant\2017- To I%E&Eﬁ-.ggg"#ge&gg 923209' 6

0515  Courf\declaratfon  of lenry  hoymotion  for  preliminary
inunatinn 17mavif danv
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KITSAP

TERRY HOY, an individual, .
17 2 00867 4
Plaintiff, NO:
VS. SUMMONS
THE 400 CONDOMINIUM

ASSOCIATION, a Washington
nonprofit corporation,

Defendant.

THE STATE OF WASHINGTON TO:  The 400 Condominium Association

1. A lawsuit has been started against you in the above-entitled court by the
Plaintiff.
2, Plaintiffs claims are stated in the written Complaint, a copy of which is

served upon you with this Summons,

3. In order to defend against this lawsuit, you must respond to the Complaint
by stating your defense in writing, and by serving a copy upon the undersigned attorney
for the Plaintiff within twenty (20) days after the service of this Summons, excluding the
day of service (if served within the State of Washington) or within sixty (60) days after

service of this Summons (if served outside the State of Washington), or a default

ol

SUMMONS -1 BRANDT LAW GROUP

wi@waork\hoy\summons. 17may16.docx 1200 FIFTH AVE. SUITE 1950
SEATTLE, WASHINGTON 98101

Tel: (206) 441-5739 Fax: (208) 299-9115
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judgment may be entered against you without notice. A default judgment is one where
the Plaintiff may be entitled to what he asks for because you have not responded.

4. If you serve a notice of appearance on the undersigned attorney, you are
entitled to notice before a default judgment may be entered.

5. If not previously filed, you may demand that the Plaintiff file this lawsuit
with the court. If you do so, your demand must be in Writing and must be served upon
the undersigned attorney. Within fourteen (14) days after ydu serve your demand, the
Plaintiff must file this lawsuit with the court, or the service on you of this Summons and
Complaint will be void.

6. If you wish to seek the advice of an attorney in this matter, you should do
so promptly so that your written response, if any, may be served on time.

7. This Summons is issued pursuant to Rule 4 of the Superior Court Civil

Rules of the State of Washington.

Dated: May 16, 2017

BRANDT LAW GROUP

BWW '
/'zh/ael D. Brandt, WSBA # 20901
Attorney for Plaintiff

Terry Hoy

SUMMONS - 2 BRANDT LAW GROUP

\ rk\hoy\s .17may16.docx : 1200 FIFTH AVE. SUITE 1950
Wi@uorkhoyisummens Y SEATTLE, WASHINGTON 98101

Tel: (206) 441-5739 Fax: (206) 299-9115
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KITSAP

TERRY HOY, an individual, . -
17 2 00867 4
Plaintiff, :
vs, COMPLAINT

THE 400 CONDOMINIUM
ASSOCIATION, a Washington
nonprofit corporation,

Defendant.

Plaintiff Terry Hoy, for the causes of action against the Defendant, alleges as

follows:

I JURISDICTION
1.1 This Court has jurisdiction pursuant to RCW 2,08.010 because equitable
relief is requested and legal relief in excess of three hundred dollars ($300.00) is

requested.

.  PARTIES AND VENUE

2.1  Plaintiff Terry Hoy was, at all times material hereto, an individual and a

resident of Bremerton, Kitsap County, Washington.

COMPLAINT - 1 BRANDT LAW GROUP

Wi\@workthoy\complaint. 4 7may16.docx 1200 FIFTH AVE. SUITE 1950
SEATTLE, WASHINGTON 98101

Tel: (206) 441-5739 Fax: (206) 299-9115
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2.2 Defendant The 400 Condominium Association (“Association”) is a
Washington non-profit corporation established by the recording of the Condominium
Declaration for The 400, a Condominium (“Declaration") under Kitsap County Auditor’s
No. 200704090180, and any amendments thereto, with its principal place of business
located in Bremerton, Kitsap County, Washington.

2.3 The underlying real property in this litigation is located in Bremerton,
Kitsap County, Washington.

2.4  Venue is proper in Kitsap County, Washington because the real property
underlying this dispute is located in Kitsap County, Washington and the Defendant's

principal place of business is located in Kitsap County, Washington.

lil.  FACTUAL BACKGROUND

3.1 Plaintiff Terry Hoy is the owner of the property commonly known as 400
Washington Ave., Unit 107, Bremerton, WA 98337 (the “Hoy Unit") located within The
400 condominium complex. By way of his ownership interest in the Hoy Unit, plaintiff
Hoy is afforded all rights and benefits provided in the Declaration.

3.2  On or around July 20, 2014, in accordance with the Declaration, Mr. Hoy
submitted a request to the Association seeking approval to install a heat pump (‘HVAC
Unit") in the Hoy Unit that would require access and alteration to the Common Element
wall adjaceﬁt to the Hoy Unit, with an outside HVAC unit installed on the Limited
Common Element patio designated for the exclusive use of the Hoy Unit,

3.3 On June 17, 2015, at an Association Board of Directors Meeting, Mr. Hoy
was provided with authorization by the Association's Board of Directors to install the

HVAC Unit, with the understanding that the Association would draft a Memorandum of

COMPLAINT - 2 BRANOT LAW GROUP

Wi@waork\hoy\complaint. 1 7may16.docx 1200 FIFTH AVE. SUITE 1950
SEATTLE, WASHINGTON 98101

Tel: (206) 441-5739 Fax: (206) 298-9115
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Understanding ("“MOU") that would be signed at a later date. The HVAC Unit was
installed by Mr. Hoy's contractors shortly thereafter.

34 Tim Sheppard, the Association's property manager, was to draft the MOU
after the Board of Directors meeting. Over many months, the MOU was revised and
discussed with Mr. Hoy. Contrary to the agreement that Mr. Hoy had made with the
Association's Board of Directors, Mr, Sheppard presented Mr. Hoy with a covenant to
execute. No reasonable explanation was provided to Mr. Hoy for the Association's
decision to change the form of the agreement from a MOU to a covenant to be recorded
against the Hoy Unit.

3.5 The Association's Board of Directors is now threatening the immediate
removal of Mr. Hoy's approved HVAC Unit, unless Mr. Hoy willingly signs a hold-
harmless and indemnification covenant to be recorded against the Hoy Unit regarding

the installation of the HVAC Unit.

IV. FIRST CAUSE OF ACTION
(Breach of Duty of Ordinary and Reasonable Care)

4.1 Paragraphs 1.1 to 3.5 are incorporated herein by this reference.

4.2 The Board of Directors of defendant Association failed to use ordinary and
reasonable care by approving the Hoy installation the HVAC Unit installation in June
2015, without requiring Mr. Hoy to execute a hold harmless and indemnification
covenant at the time of the installation, and now, one and a half years later, demanding
that Mr. Hoy execute a hold harmiess and indemnification covenant under threat of

removal of the Hoy HVAC Unit.

COMPLAINT -3 BRANDT LAW GROUP

. \hoy\ laint.17may16.dacx ’ 1200 FIFTH AVE, SUITE 1850
WAgworkhoy\complaint Y SEATTLE, WASHINGTON 98101

Tel: (206) 441-5739 Fax; (206) 299-9115
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4.3 The Board of Diréctors’ threat that Mr. Hoy now execute a hold harmless
and indemnification covenant or risk having his HVAC Unit removed constitutes a
breach of its duty of ordinary and reasonable care, pursuant to RCW 64.34,308.

44 As a result of the Association's conduct, plaintiff Terry Hoy has been

damaged, as specified in the demand below.

V. SECOND CAUSE OF ACTION
(Promissory Estoppel)

5.1 Paragraphs 1.1 to 4.4 are incorporated herein by this reference.

5.2 On June 17, 2015, the Association's Board of Directors Meeting granted
Mr. Hoy authorization to install the HVAC Unit in and around the Hoy Unit, including the
installation of an outside HVAC unit to be installed on the Limited Common Element
patio designated for the exclusive use of the Hoy Unit.

9.3 Defendant Association should reasonably have expected the granting of
the authorization to cause plaintiff Hoy to change his position;

5.4 Plaintiff Hoy actually did change his position by having the HVAC Unit
installed;

5.5 When plaintiff Hoy changed his position, he was justifiably relying upon
defendant Association's granting of the authorization for the installation of the HVAC
Unit; and

5.6 Injustice can be avoided only by enforcement of defendant Association’s

granting of the authorization for the installation of the HVAC Unit.

COMPLAINT - 4 BRANDT LAW GROUP

W:A@wark\hoy\complaint. 17may16.docx 1200 FIFTH AVE. SUITE 1950
e Y P y SEATTLE, WASHINGTON 98101

Tel: (206) 441-5739 Fax: (206) 299-9115
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VI. DEMAND FOR RELIEF

Plaintiff Terry Hoy prays for judgment against defendant The 400 Condominium

Association as follows:

1. For principal damages to be proven at trial;

2. For consequential damages to be proven at trial;

3. For a permanent injunction preventing the Association from removing the
Hoy HVAC Unit;

4, For reasonable attorneys’ fees and costs of suit, pursuant to RCW
64.34.455;

4, For post-judgment interest; and

5. For such other relief as the Court deems just and equitable.

Dated: May 16, 2017

BRANDT LAW GROUP

YT

1chael D. Brandt, WSBA # 20901

Attorney for Plaintiff

Terry Hoy
COMPLAINT -5 BRANDT LAW GROUP
Wi\@work\hoy\complaint,17may16.docx 1200 FIFTH AVE. SUITE 1850

SEATTLE, WASHINGTON 98101
Tel: (206) 441-5739 Fax: (206) 299-9115
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Hearing Date/Time: May 26, 2017/9:00 a.m.
With Oral Argument

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KITSAP

TERRY HOY, an individual,
s
Plaintiff, NO: 00867
vs. PLAINTIFF TERRY HOY’S MOTION
THE 400 CONDOMINIUM FOR PRELIMINARY INJUNCTION
ASSOCIATION, a Washington
nonprofit corporation, :
Defendant.

l. RELIEF REQUESTED
Plaintiff Terry Hoy requests, pursuant to RCW 7.40.020 and CR 65, that the
Court issue a preliminary injunction preventing defendaht The 400 Condominium
Association (“The 400") from removing Mr. Hoy's authorized HVAC Unit unless Mr. Hoy
signs a hold-harmless and indemnification covenant to be recorded against the Hoy Unit
regarding the installation of the HYAC Unit,
Il.  EVIDENCE RELIED UPON

This motion is based on the pleadings filed in this action and the declarations of

Terry Hoy and Michael D. Brandt.

>

PLAINTIFF TERRY HOY’'S MOTION FOR PRELIMINARY

INJUNCTION -1

Wi\@waork\hoy\motion for preliminary injunction.17may16.doex

BRANDT LAW GROUP
1200 FIFTH AVE, SUITE 1950
SEATTLE, WASHINGTON 98101
Tel: (206) 441-5739 Fax: (206) 299-9115
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DECLARATION OF SERVICE

The undersigned certifies under penalty of perjury, under the laws of the State of

Washington, that on this date | caused to be served in the manner indicated a copy of the

Reply Brief of Appellant upon the following person(s):

Katie J. Comstock, WWSBA #40637
Seth E. Chastain, WSBA #43066
Levy Von Beck Comstock P.S.

1200 Fifth Ave., Suite 1850

Seattle, WA 98101

Tel. 206.626.5444
sechastain@levy-law.com

Attorney for Defendant

The 400 Condominium Association

John D. Burleigh, WSBA #38767
Burleigh Law, PLLC

3202 Harborview Dr.

Gig Harbor, WA 98335

Tel. 253.292.3844
john@burleighlegal.com

Attorney for Defendants

The 400 Condominium Association

SIGNED in Seattle, Washington on /M\:) 2D

CERTIFICATE OF SERVICE -1
W@work\hoy\appeal\proof of service.18jul19.docx

sistant to

] Via e-mail

] Via U.S. mail

] Via legal messenger
X] Via e-service portal

[
[
[
[

] Via e-mail

] Via U.S. mail

] Via legal messenger
X] Via e-service portal

[
[
[
[

, 2018

BRANDT LAW GROUP
1200 FIFTH AVE. SUITE 1950
SEATTLE, WASHINGTON 98101
Tel: (206) 441-5739 Fax: (206) 299-9115




BRANDT LAW GROUP
July 20, 2018 - 12:18 PM

Transmittal Information

Filed with Court: Court of Appeals Division Il
Appellate Court Case Number: 51544-0
Appellate Court Case Title: Terry Hoy, Appellant v. The 400 Condominium Association, Respondent

Superior Court Case Number:  17-2-00867-4

The following documents have been uploaded:

« 515440 Briefs_20180720121535D2076023 5105.pdf
This File Contains:
Briefs - Appellants Reply
The Original File Name was reply brief.18jul19.final.mdb.pdf

A copy of the uploaded files will be sent to:

« Katie@levy-law.com

« john@burleighlegal.com

« mmueller@brangtlawgroup.com
« sechastain@levy-law.com

Comments:

Sender Name: Sarah Amberg - Email: legal@brandtlawgroup.com
Filing on Behalf of: Michael David Brandt - Email: mbrandt@brandtlawgroup.com (Alternate Email: )

Address:

1200 5th Ave SW
Suite 1950

SEATTLE, WA, 98101
Phone: (206) 441-5739

Note: The Filing Id is 20180720121535D2076023



