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1. INTRODUCTION 

 Barbara Irwin (“Ms. Irwin”) and Gerald Irwin Jr. (“Mr. Irwin Jr.”) 

collectively (the “Irwins”) raise the doctrines of judicial estoppel and 

invited error in their Response. Barbara Kelley (“Ms. Kelley”) devotes little 

space in her Reply Brief to these arguments. The doctrines are inapplicable 

and unsupported by the record. The Irwins appear to believe agreeing to 

what a commissioner previously ruled on, making a presentation hearing 

unnecessary, somehow amounts to a stipulation as to the merits. They are 

wrong and have misrepresented the record, mostly without citation. 

As to the Irwins’ arguments on the merits, these also fail. The 

testator, Gerald W. Irwin (“Mr. Irwin”), intended to grant Ms. Kelley a life 

tenancy provided, i.e., on condition that, she pay the taxes and insurance on 

the property. No more and no less. To not give effect to the word “provided” 

in his Will would erroneously ignore the most important word and 

provision, therein, and would also create an inconsistency in the Will.  

Furthermore, when reading Mr. Irwin’s Will as a whole, it is clear 

that he intended to specifically devise the property in fee simple to the 

Irwins but reserve a life tenancy for Ms. Kelley. The life tenancy provision 

just omitted the necessary fee simple remaindermen interests, and mis-

stated them as a part of the residue. The Irwins’ arguments, otherwise, 

improperly reads the life tenancy provision in isolation to create an issue 
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with RCW 11.12.070 that, literally, has never occurred since the statute’s 

creation in 1860. Stated another way, their argument regarding reading the 

Will fails because it advocates for form over substance. 

Next, Ms. Kelley argues all parties were specific devisees of the real 

property because a life estate cannot exist without specifically devised fee 

simple remaindermen. The legislature understood this bedrock principal 

with respect to freehold estates and life tenancies. When Mr. Irwin’s Will is 

read understanding this, it is clear that the Irwins were specifically devised 

the real property by operation of law. Therefore, if RCW 11.12.070 applies 

to this action, the only interpretation of the statute that avoids ambiguity, 

avoids absurd results, and gives effect to the legislative purpose is to require 

the remaindermen devisees pay for the mortgage on the property at issue. 

Finally, and alternatively, RCW 11.12.070 does not apply to this 

action at all and the common law prevails. This is because it is clear from 

the legislative history, intent, and purpose of RCW 11.12.070 that the 

Irwins’ interpretation would be a derogation of the common law as to life 

tenancies. The legislature did not fix the inequity of mandating that 

beneficiaries pay for property they have no equity in, a direct reaction to 

Estate of Cloninger, just to mandate the same inequity by making life 

tenants pay for property they too have no equity in. The Irwins’ statutory 

construction arguments are unpersuasive rebuttals because they 
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misunderstand the purpose of RCW 11.12.070, which is paramount. They 

also fail to cite current, and binding, authority clearly upholding the 

derogation of the common law doctrine. 

2. RELEVANT REPLY FACTS 

2.1. On September 25, 2017, Ms. Irwin petitioned for an order 

requiring Ms. Kelley to pay the debt on Mr. Irwin’s real property secured 

by the mortgage. (CP at 6-14). On October 13, 2017, there was a hearing. 

Id. at 32. Ms. Kelley’s trial court counsel stated that he would provide the 

Irwins with an accounting (RP (October 13, 2017) at 18) and that an 

accurate inventory had been provided to the Irwins. Id. at 8. The trial court’s 

commissioner stated she would provide a written opinion later. (CP at 32; 

RP (October 13, 2017) at 17). On October 16, 2017, the letter opinion was 

issued. (CP at 33-35).  

2.2. On November 1, 2017, a proposed order codifying the 

commissioner’s opinion was prepared and filed with the trial court. Id. at 

36-39. A presentation hearing was noted for November 3, 2017. Id. at 40. 

However, it was stricken because the parties agreed as to what the 

commissioner’s ruling was and entailed. Id. at 40-44. Such order was 

entered. Id. at 41-44.  

2.3. On November 16, 2017, Ms. Kelley moved to revise. Id. at 46-

52. A hearing was set for January 12, 2018 (Id. at 46), but later re-noted for 
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February 9, 2018. (CP at 53; RP (February 9, 2018)). No argument was 

made regarding any “stipulation” on the merits. (RP (February 9, 2018)). 

No argument was made regarding estoppel. Id. Rather, the merits were 

argued. Id. at 19-34. Ms. Kelley’s trial court counsel stated that the only 

portion of the commissioner’s ruling he was not moving to revise was 

regarding “capital and/or permanent improvements.” Id. at 20.  

2.4. When the Irwins’ counsel was asked about why one trial court 

commissioner wrote the letter opinion, but another signed the “stipulated” 

order memorializing the trial court’s ruling, the Irwins’ counsel stated the 

commissioner “issued a letter opinion asking us to draft the stipulated order 

and send it in.” Id. at 19-20 (emphasis added). 

3. REPLY ARGUMENT 

3.1. The Irwins’ Invited Error Argument is Without Merit. 

 

Under the invited error doctrine, a party may not set up an alleged 

error and then complain about the error on appeal. In re Estate of Muller, 

197 Wn. App. 477, 484, 389 P.3d 604, 609 (2016). In Estate of Muller, the 

co-personal representatives asked the trial court to exclude ER 1006 

summaries provided by both parties. Id. at 484-85. The trial court did so. Id. 

On appeal, the co-personal representatives argued it was error to exclude 

the summaries. Id. This Court rejected such an argument because the trial 

court did exactly what the co-personal representatives asked of it. Id. at 484.  



  5 

Additionally, arguments inadequately briefed are not considered on appeal. 

Hiatt v. Walker Chevrolet Co., 120 Wash. 2d 57, 64, 837 P.2d 618, 622 

(1992) (citing RAP 12.1(a)). 

Here, the Irwins argue that “Ms. Kelley (through counsel) waived 

the right to oppose the motion at presentment and instead stipulated to the 

order.” (Brief of Respondent at 2-3). They also argue that “Ms. Kelley is 

appealing her own order” because she “clearly advised her attorney that she 

would stipulate to an order in accordance with Commissioner Zinn’s Letter 

Opinion.” Id. at 4. They cite State v. Dalluge, 2015 Wash. App. LEXIS 

1502. In Dalluge, there was an extended dialogue on the record between the 

trial court, the prosecutor, and the defendant regarding waiving certain 

rights. Id. at 1-14. The defendant “personally agreed to the stipulation[, i.e., 

waiving of rights]. . . .” and trial court relied on this waiver. Id. at 18.  

This case provides no support for the Irwins. Ms. Kelley did not 

personally agree to anything, let alone on the record. The record is utterly 

vacant of any stipulation, as to the merits of this appeal, with the trial court 

or anyone else. What Ms. Kelley’s counsel did do—which happens every 

day in superior court to avoid argument at a presentation hearing over 

proposed orders—was agree to the what the Commissioner previously 

ruled. Attorneys commonly enter into these types of “stipulations,” as it 

prevents wasting parties’ money and promotes judicial economy. 
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Furthermore, the Irwins’ counsel stated on the record what did occur; the 

commissioner requested a “stipulated” order stating what the commissioner 

ruled. (RP (February 9, 2018) at 20).1  

The Irwins also cite State v. Wakefield, 130 Wn.2d 464, 475, 925 

P.2d 183, 188 (1996). In Wakefield, the court held that the invited error 

“doctrine [wa]s not applicable to the . . . case.” Id. at 475. It held no 

stipulation occurred. Id. This case is irrelevant.   

Finally, the Irwins cite State v. Amezola, 2014 Wash. App. LEXIS 

2595. The first sentence of the opinion states the defendant “agreed to a 

stipulated facts trial and was found guilty” by the trial court relying on such 

stipulation. Id. at 1. On appeal, the defendant claimed a stipulated fact was 

not supported by the evidence. Id. at 6. The court held the invited error 

doctrine barred his appeal. Id. The decision was warranted and has nothing 

in common with the case at hand. Ms. Kelley did not stipulate to any facts, 

nor did her counsel. Accordingly, the Irwins’ argument regarding invited 

error is (1) inadequately briefed, (2) lacks citation to the record, (3) is not 

supported by the record, and (4) lacks any merit. 

3.2. The Irwins’ Judicial Estoppel Argument is Without Merit. 

Judicial estoppel requires clearly inconsistent positions taken in a 

                                                 
1 To spin the facts—with little to no citation to the record—and argue the invited error 

doctrine here is distasteful. Ms. Kelley’s trial court counsel did not agree or stipulate that 

the ruling was correct, and he appropriately moved to revise. 
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court proceeding that mislead the trial court. Anfinson v. FedEx Ground 

Package Sys., Inc., 174 Wn.2d 851, 861, 281 P.3d 289, 294 (2012).  

Here, as stated in Section 3.1, neither Ms. Kelley nor her trial court 

counsel stipulated to anything other than what the trial court commissioner 

previously ruled. This made the presentation hearing unnecessary. The 

Irwins appear to think that attorneys reargue the merits of a decision at a 

presentation hearing. They do not. They argue over what the trial court 

previously ruled. Moreover, the record demonstrates no inconsistency and 

that the trial court was not misled.  

3.3. Mr. Irwin’s Will is Not Silent on What was Required of Ms. 

Kelley to Preserve Her Life Tenancy; She was Explicitly 

Required to Pay the Taxes and Insurance. 

 

Courts “must give effect to every part of the will unless the clauses 

are inconsistent and cannot be reconciled.” Holmes v. Holmes, 65 Wn.2d 

230, 234, 396 P.2d 633, 635 (1964). In Holmes, a testator left real property 

to his wife in his will “to use for her care and maintenance as she finds 

necessary.” Id. at 231 (emphasis added). The “balance and residue” was left 

to the children. Id. The wife argued, and trial court ruled, that she could sell 

the property. Id. at 232. The children argued she could not. Id. The Supreme 

Court affirmed the trial court. It reasoned that it “must give effect to every 

part of the will”—especially the word “necessary.” Id. at 234. Furthermore, 

it reasoned that the testator “would naturally intend” his wife to have “free 
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hand in managing and controlling the estate.” Id. 

Here, the Irwins argue that “The will is not ambiguous as to the issue 

of the mortgage or maintenance, it is merely silent.” (Brief of Respondent 

at 7). They further argue that Mr. Irwin “is presumed to have chosen to stay 

silent on the issues of mortgage payments and maintenance, and presumed 

to have chosen to allow the law to fill in.” Id. at 7.  

Mr. Irwin’s Will states, “I give a life estate in the property . . .  

provided [Ms. Kelley] pays the taxes and insurance on the property.” (CP 

at 3) (emphasis added). Ms. Kelley agrees that the Will is not ambiguous. 

The Will is an affirmative direction that Ms. Kelley preserves a life estate 

provided she pays the taxes and insurance. No more and no less.  

To ignore the word “provided” is improper because courts “must 

give effect to every part of the will unless the clauses are inconsistent and 

cannot be reconciled.” See Holmes, 65 Wn.2d at 234. The word “provided” 

unambiguously means “on condition that” or “with the understanding.” 

Merriiam-Webster Online Dictionary. 2018. (18 Aug. 2018) available at 

https://www.merriam-webster.com/dictionary/provided. To add more, or 

additional, conditions, understandings, terms, or requirements for Ms. 

Kelley to preserve her life tenancy—that are not written into the Will—

would be blatantly “inconsistent” with the plain language of the Will as well 

as the intent of Mr. Irwin. See Holmes, 65 Wn.2d at 234. It would also be 

https://www.merriam-webster.com/dictionary/provided
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adding words to the Will that are not there. Instead, the Court must give 

effect to the word “provided.” See id. Additionally, just like in Holmes, Mr. 

Irwin “would naturally intend” his significant other,2 Ms. Kelley, to not 

have to do more than he “provided” to preserve her life estate. See id. 

Next, the Irwins cite In re Estate of Patton, 6 Wn. App. 464, 494 

P.2d 238 (1972), but it is also of no help to them. There, the court found that 

the intent of the testator stating, “all other property” was to be interpreted 

in the most expansive manner argued amongst the parties. Id. at 469. The 

court then held the expansive bequest was contrary to community property 

law. Id. at 477. In the case at hand, Mr. Irwin intending the remaindermen 

to pay the mortgage, and expenses other than the taxes and insurance, is not 

contrary to law. It is what Mr. Irwin expressly intended and provided in his 

Will. Consequently, Estate of Patton actually supports Ms. Kelley’s 

arguments. For the same reasons, i.e., the Will is not ambiguous and the 

Court must give effect to the word “provided,” In re Estate of Mell, 105 

Wn.2d 518, 524, 716 P.2d 836, 839 (1986) does not help the Irwins.  

                                                 
2 The Irwins attempt to raise the Deadman’s Statute for the first time on appeal. (Brief of 

Respondent at 12, n. 2). If the Court was to look at declarations to help determine the intent 

of Mr. Irwin, e.g., CP at 16 (stating, “[The Irwins] apparently have asked me to satisfy the 

mortgage. I know that is not what [Mr. Irwin] wanted, nor did he make those provisions in 

his Will.”) (emphasis added), there is no infirmity to doing so under the Deadman’s Statute, 

RCW 5.60.030. The Irwins failed to timely object at the contested hearings and waived the 

statute. See Estate of Lennon v. Lennon, 108 Wn. App. 167, 176, 29 P.3d 1258, 1264 

(2001). 



  10 

Finally, the Irwins’ citation to In re Estate of Robinson, 46 Wn.2d 

298, 300, 280 P.2d 676, 677 (1955) and In re Estate of Brooks, 44 Wn.2d 

96, 99, 265 P.2d 833, 835 (1954) are equally unhelpful to their arguments. 

No party has ever asserted that Mr. Irwin did not know the property was 

encumbered by a mortgage. He encumbered it. The Will is not ambiguous 

as to what Mr. Irwin provided; Ms. Kelley is only required to pay the taxes 

and the insurance to preserve her life tenancy. 

3.4. The Irwins Fail to Construe the Will as a Whole. 

 

“In the construction of a will the fundamental rule is that the 

intent of the testator is paramount and is to be determined from . . . the will 

when read as a whole.” In re Estate of Patton, 6 Wn. App. at 467. Here, no 

party disputes that the mortgage encumbered the property when the Will 

was executed. Reading the Will as whole, as the Court must, Mr. Irwin 

intended to specifically devise fee simple in the real property to the Irwins 

as well as reserve a life tenancy for Ms. Kelley. These are his only three 

beneficiaries and there is no debate over who was to be devised what at his 

passing. However, the Will omitted the required fee simple devisee 

remaindermen in the “Specific Bequests”3 provision, granting Ms. Kelley a 

                                                 
3 The “Specific Bequests” section would have been more accurately titled “Specific 

Devises.” The lack of adding the required remaindermen to the life estate provision, as well 

as the fact that Ms. Kelley’s trial court attorney (from the same law firm as the attorney 

who drafted Mr. Irwin’s Will) appeared to believe that a life estate is not a devise, rather a 

personal license or gift (RP October 13, 2017) at 14; RP (February 9, 2018) at 23; CP at 
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life tenancy. Instead, the intended fee simple specific devisee remaindermen 

was placed in the residue. 

The Irwins erroneously rely on reading the life tenancy provision in 

isolation. They argue an issue with RCW 11.12.070 that has never before 

occurred. (See Sections 3.5-3.7). Had the provision included the required 

fee simple remaindermen, it would have been more plain that the Irwins 

were specifically devised the real property. (See Section 3.5). Fortunately, 

Mr. Irwin’s intent, when reading the Will as whole, is clear. This Court 

should honor it.  

3.5. If Mr. Irwin’s Intent is Not Clear and RCW 11.12.070 is 

Applicable, then the Fee Simple Devisees Pay the Mortgage.  

 

“The primary goal in statutory interpretation is to ascertain and give 

effect to the intent of the Legislature.” Elec. Contr. Ass'n v. Riveland, 138 

Wn.2d 9, 19, 978 P.2d 481, 486 (1999) (emphasis added). “A statute is 

ambiguous when it is fairly susceptible to different, reasonable 

interpretations, either on its face or as applied to particular facts, and must 

be construed to avoid strained or absurd results.” Payseno v. Kitsap County, 

186 Wn. App. 465, 471, 346 P.3d 784, 787 (2015) (internal punctuation 

omitted). Courts will not even interpret unambiguous statutes to “yield 

                                                 
29, 48-49)), demonstrates that this appeal is mostly the result of an unintended omission. 

Perhaps RCW 11.96A.125 addresses this type of scrivener’s or legal error as Mr. Irwin’s 

intent was clear. (See Section 3.3). 
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unlikely, strange or absurd consequences.” State v. Keller, 143 Wn.2d 267, 

277, 19 P.3d 1030, 1035-1036 (2001). This is especially true when the 

strange or absurd result “undermines its sole purpose.” State v. Taylor, 97 

Wn.2d 724, 730, 649 P.2d 633, 636 (1982). 

Here, the Irwins argue that RCW 11.12.070 should be interpreted so 

that a life tenant pays debt on real property secured by a mortgage. (Brief 

of Respondent at 10). They argue the statute is unambiguous (id. at 20), and 

that the possibility of remaindermen being foreclosed on property they do 

not live in would be an absurd result. Id. at 15. They are incorrect.  

The legislative intent of the current version (1955) of RCW 

11.12.070 was to address the inequity of beneficiaries paying for property 

they could never have equity in—not to create the same inequity for life 

tenants. (See Section 3.6). The “sole purpose” was to require those 

specifically devised property in fee simple to pay for the mortgage when the 

Will did not provide otherwise. See id. Neither the intent nor the purpose 

was to create ambiguity. See id. But that is exactly what the Irwins request 

this Court hold.  

Following the Irwins’ interpretation, when RCW 11.12.070 is 

applied to typical wills devising life estates, the statute would be ambiguous 

on whether a fee simple devisee remaindermen or a life tenant was 

responsible for the mortgage payment. For example, a typical life estate 
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devise (stating the required remaindermen) reads: I give Blackacre to “A” 

in fee simple, reserving a life estate in the life of “B.” Both the 

remainderman and the life tenant are clearly specific devisees. But who is 

responsible for the mortgage under RCW 11.12.070? Answer: the statute is 

ambiguous.4  

Having determined that the Irwins’ interpretation creates ambiguity 

in RCW 11.12.070, the proper outcome in this case is that RCW 11.12.070 

be interpreted to further its purpose, as stated above. The “specifically 

devised” language could not have been chosen to apply to life tenancies 

because that would create ambiguity, and because the legislature knew that 

a fundamental principle regarding freehold estates is that life tenancies 

require specifically devised fee simple remaindermen. See C.J.S. Estates § 

35 (stating “There can be no life estate in property without a remainder.” 31 

) (citing e.g., Benson v. Greenville Nat'l Exchange Bank, 253 S.W.2d 918, 

922 (1952).  

Furthermore, applying the Irwins’ interpretation to RCW 11.12.070 

leads to the absurd result of nullifying a testator’s testamentary gift of 

possession by mandating the life tenant pay for such possession. (See 

Amended Brief of Appellant at 14-19; see also Sections 3.6-3.7). This is 

                                                 
4 Even if this Court found that the statute was not ambiguous, judicial construction is 

necessary because the Irwins’ interpretation undermines the statute’s sole purpose. See 

State v. Taylor, 97 Wn.2d at 730; (Section 3.6). 
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especially true since their interpretation is based on a Will omitting required 

remaindermen, not legislative intent or purpose. (See Sections 3.4, 3.6-3.7).  

Finally, remaindermen being foreclosed upon for not paying the 

mortgage, and receiving the remaining equity in the home after foreclosure, 

is exactly what the common law provides. Thompson v. Watkins, 285 N.C. 

616, 621, 207 S.E.2d 740, 744 (1974) (holding “In respect to a prior 

mortgage . . . the life tenant’s only duty to the remainderman is to pay the 

interest. He is under no obligation to pay any part of the principal.”). If it is 

a modern day fair result for the common law, it cannot be an absurd result.  

Accordingly, if RCW 11.12.070 is applied to this case to effectuate 

its purpose, the omitted language granting the specific devise of the fee 

simple interest to the Irwins (as remaindermen) would fairly be supplied by 

operation of law. This is the only interpretation that avoids absurd results 

and advances the purpose of the RCW 11.12.070. Once this occurs, under 

the statute, the Irwins are responsible for the mortgage. 

3.6. RCW 11.12.070 is a Derogation of the Common Law but the 

Purpose, Legislative History, and Derogation Had Nothing To 

Do with Life Tenancies. 

 

Prior to 1860, RCW 11.12.070 did not exist. At that time, the 

common law provided two important, independent, rules of law. First as to 

fee simple devisees, “a testator was presumed to have intended that a 

mortgage given to secure an obligation for which he was personally liable, 

--
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should be satisfied out of his personal estate just the same as any unsecured 

obligation.” In re Estate of Cloninger, 8 Wn.2d 348, 349, 112 P.2d 139, 140 

(1941). Second, as to life tenant devisees, the common law then and now 

still provides that such beneficiaries have no obligation to pay the principal 

debt secured by a mortgage because it would be inequitable to make 

someone pay for property in which he or she is not accumulating equity. 

See e.g., Draper v. Sewell, 263 Ala. 250, 253, 82 So. 2d 303, 306 (1955) 

(holding life estate holder has no obligation to pay the principal debt of a 

mortgage); Tyler v. Bier, 88 Ore. 430, 434, 172 P. 112, 113 (1918); Currier 

v. Teske, 93 Neb. 7, 13, 139 N.W. 622, 624 (1913). 

In 1860, the legislature passed RCW 11.12.070. From 1860 to 1954, 

the statute read:  

A charge or incumbrance upon any real or personal estate, 

for the purpose of securing the payment of money, or the 

performance of any covenant or agreement, shall not be 

deemed a revocation of any will relating to the same estate, 

previously executed. The devises and legacies therein 

contained shall pass and take effect, subject to such charge 

of incumbrance. 

 

(Appendix A). No appellate cases exist where it was argued that any version 

of RCW 11.12.070 requires life tenant devisees pay mortgages. Before the 

1955 statute was enacted, however, a dispute arose in Estate of Cloninger 

regarding a fee simple devisee. There, the decedent’s Will devised real 

property to his daughter. The rest of the estate went to his wife. The real 
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property was encumbered by a mortgage. The daughter argued that the 

estate’s personal assets and residue must pay the mortgage. The wife argued 

that the daughter took the property subject to the mortgage.  

The court concluded that the 1860 to 1954 version of the statute was 

a derogation of the common law because it was not clear that the common 

law rule, i.e., fee simple devisees not being required to pay mortgages, was 

or was not modified. Estate of Cloninger, 8 Wn.2d at 350-351. The words 

“previously executed” muddied the statute enough so that any change in the 

common law could not be clearly found. The case stands for the rule of law 

that unless RCW 11.12.070 clearly expresses the intent to modify the 

common law, the common law prevails.  

In 1955, the legislature added the following, in pertinent part, to 

RCW 11.12.070:   

When any real or personal property subject to a mortgage is 

specifically devised, the devisee shall take such property so 

devised subject to such mortgage unless the will provides 

that such mortgage be otherwise paid. 

**** 

 

Here, no legislative history or caselaw regarding RCW 11.12.070 

mentions life tenancies and mortgages because the common law rule that a 

life tenant does not pay the principal debt on real property secured by a 

mortgage was not intended to be modified. (See Appendix A). Rather, the 

1955 addition to the 1860 version of RCW 11.12.070 had a single purpose. 
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Beneficiaries “specifically devised” property in fee simple were mandated 

to pay debt secured by a mortgage when a Will did not provide otherwise.  

The legislature intended to modify the common law rule upheld in 

Estate of Cloninger, which presumed fee simple devisees took property free 

of mortgages, in favor of a modern trend5 occurring at the time that 

presumed the opposite. See Estate of Cloninger, 8 Wn.2d at 350. The 

statutory change fixed the inequity of making beneficiaries pay mortgages 

on property when (a) such property was not actually devised to them in fee 

simple, and when (b), as a result, such beneficiaries would never be entitled 

to any of the equity in the property.  

Reading RCW 11.12.070, reading Estate of Cloninger, and 

recognizing the obvious close temporal proximity of the 1955 statute and 

the Supreme Court case makes this plain. There was no intention or purpose 

expressed in the statute towards changing the common law regarding life 

tenancies at all. A new law meant to eviscerate testamentary gifts of 

possession, i.e., mandating life tenants pay debts on real property secured 

by mortgages, and upending bedrock principles regarding freehold estates 

                                                 
5 “The common-law rule has been modified, however, in a number of states -- some statutes 

going so far as to establish a converse rule: That, in the absence of an expression of 

intention by the testator to the contrary, it will be presumed that he intended the devisee to 

take the property subject to the encumbrance.” Estate of Cloninger, 8 Wn.2d at 350. 

Notably, undersigned counsel can find no case suggesting this then modern trend had 

anything to do with common law rules regarding life estate and payment of debts secured 

by a mortgage. 
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and life tenancies, would have made mention of such radical purposes. The 

fact that no appellate case nor any legislative history on RCW 11.12.070—

for the past 150 years since its creation in 1860—mentions life tenant 

devisees being mandated to pay mortgages under the statute is illuminating.  

Perhaps the most important point being that it would be absurd to 

believe that the legislature intended to fix one inequitable result, i.e., 

beneficiaries paying for property they would never have any claim of equity 

in—just to create the nearly identical inequitable result—i.e., making life 

tenants pay for property they too would never have any equity in. 

3.7. Alternatively, RCW 11.12.070 is Not Applicable to this Case, 

and the Common Law Rule Regarding Life Tenants Not 

Paying Principal Debts on Real Property Secured By 

Mortgages Prevails. 

 

The Irwins agree that “the common law related to this case has been 

modified by statute” but argue that “it is not the law that statutes in 

derogation of the common law should be ignored.” (Brief of Respondent at 

16-20). They further argue that this “court should interpret and apply [RCW 

11.12.070] . . . in a liberal manner. . . .” and not “strictly.” (Brief of 

Respondent at 20). The premise of their arguments is that the purpose of the 

statute was to apply to life tenancies. See id. They devote much of their brief 

on the topic to block quoted dicta from a 1991 case, Wichert v. Cardwell, 

117 Wash. 2d 148, 812 P.2d 858 (1991), regarding whether statutes in 
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derogation of the common law should be strictly or liberally construed. 

(Brief of Respondent at 16-20).  

What the Irwins fail to understand is that it does not matter what 

level of scrutiny is placed on the statute. Under any standard of construction, 

their interpretation of RCW 11.12.070 erroneously presumes the legislature 

intended to modify the common law rule that life tenants do not pay 

principal debts on real property secured by a mortgage. (See Section 3.6). 

The legislature intended no such thing and no legislative history or purpose 

demonstrates otherwise. See id. It is absurd to believe the legislature fixed 

one inequity just to create another of the same sort. (See Sections 3.5-3.6). 

Therefore, any level of scrutiny applied to their interpretation of RCW 

11.12.070 leads to the same result that the common law applies in favor of 

Ms. Kelley. See Estate of Bunch v. McGraw Residential Ctr., 174 Wn.2d 

425, 432, 275 P.3d 1119, 1123 (2012) (holding “Neither a liberal 

construction nor a strict construction may be employed to defeat the intent 

of the legislature”). 

Furthermore, the Irwins failed to inform this Court that the block 

quoted dicta in their Response—was exactly that—block quoted dicta.6  

                                                 
6 Wichert expressly stated, (1) “Defendants . . . argue that the statute must be strictly 

construed because it is in derogation of common law,” (2) “Arguably the rule of liberal 

construction applies to the present statute . . . but the matter [wa]s not briefed and we 

express no opinion thereon,”  (3) the “whole principle of strict construction of statutes in 

derogation of the common law “has been the object of a great deal of criticism in modern 

https://advance.lexis.com/search/?pdmfid=1000516&crid=1e482f44-d913-46b9-824d-0f2c37f224bf&pdsearchterms=117+Wash.+2d+148&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=jur%3A1%3A73&pdquerytemplateid=&ecomp=532bk&earg=pdpsf&prid=96da800c-457c-40cc-a2d3-6248dfaaa894
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Wichert expressly held that it was not deciding the intricacies of the 

derogation of the common law doctrine: 

It is apparent that much more analysis is needed to craft a 

proper and meaningful principle of construction when a 

statute purports to change an identified common law rule. . . 

. Another case, with thorough briefing and analysis should 

cause a complete review and resolution.  

 

Wichert, 117 Wn.2d at 156. Since Wichert, many cases, including the 

Supreme Court, have cited McNeal v. Allen, 95 Wn.2d 265, 269, 621 P.2d 

1285 (1980), the case Wichert criticized, as good law on the topic of 

common law derogations and applying strict scrutiny.7 The most recent 

Supreme Court case appears to hold statutes in derogation of the common 

law “should be given a fair reading, one that is neither strict nor liberal, to 

effectuate the legislature’s intent.” Estate of Bunch, 174 Wn.2d at 433. 

Regardless, to decide the issue at hand, it is clear that the derogation 

of the common law doctrine has not been overturned expressly nor sub 

silentio. In applying the doctrine, what can easily be said8 is that factors 

                                                 
times,” (4) “It is apparent that much more analysis is needed to craft a proper and 

meaningful principle of construction when a statute purports to change an identified 

common law rule,” and (5) “Another case, with thorough briefing and analysis should 

cause a complete review and resolution” of what level of scrutiny to apply when statutes 

are derogations of the common law. Wichert, 117 Wn.2d at 154-56. 
7 See e.g., Potter v. Wash. State Patrol, 165 Wn.2d 67, 76, 196 P.3d 691, 695 (2008); Sligar 

v. Odell, 156 Wn. App. 720, 727, 233 P.3d 914, 918 (2010); Food Servs. of Am. v. Royal 

Heights, 69 Wn. App. 784, 787-788, 850 P.2d 585, 587 (1993); Matthews v. Elk Pioneer 

Days, 64 Wn. App. 433, 437, 824 P.2d 541, 543 (1992); In re Hilborn, 63 Wn. App. 102, 

104-105, 816 P.2d 1247, 1247 (1991). 
8 Based on a thorough examination of the doctrine in more cases than necessary to cite. If 

requested, undersigned counsel can provide supplemental briefing. 
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include (1) determining the applicable common law, (2) whether the 

legislature intended to change the applicable common law, (3) the 

legislative history, intent, purpose, and applicable changes to the statute, 

and related statutes, over time, (4) whether the statutory language is 

ambiguous on its face or as applied, (5) whether there are public policy, or 

other reasons, to liberally or strictly interpret the statute to effectuate its 

purpose, (6) how previous authority has interpreted the statute or applicable 

prior versions thereof, and (7) whether argued interpretations of the statute 

would lead to absurd or strained results.  

Here, all of these factors favor Ms. Kelley. RCW 11.12.070 is a 

derogation of the common law, and it is inapplicable to this case. First, 

possible applicable common law rules are (a) the rule that an estate’s 

personal assets and residue pay debt on real property secured by a mortgage, 

and (b) the rule that life tenants do not pay principal debts on real property 

secured by a mortgage. (See Section 3.6).  

Second, the legislature reacted to, and modified, the common law 

rule, affirmed in Estate of Cloninger, that an estate’s personal assets and 

residue paid mortgages on real property when such property was devised in 

fee simple. (See Section 3.6). The legislature did not intend for RCW 

11.12.070 to mandate life tenants pay mortgages over fee simple devisees—

in contradiction of the common law.  (See Section 3.5-3.6). 
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Third, the legislative history, purpose, intent, and applicable 

changes of the statute over time all unmistakably demonstrate that the 

legislature meant to mandate fee simple devisees pay mortgages on real 

property. (See Sections 3.5-3.6). On the other hand, nothing in the 

legislative history supports the argument that the legislature meant to 

change the common law rule that life tenants do not pay principal debts 

secured by mortgages. (See Section 3.6). Nor did it intend to change the 

fundamental principal that life estates require fee simple remaindermen. 

(See Section 3.5-3.6). 

Fourth, RCW 11.12.070 is ambiguous as to which devisee should 

pay the debt secured by a mortgage when real property is devised in fee 

simple, reserving a life estate for another. (See Section 3.5). This is 

especially true applied to the facts of this, or any similar, case. (See Sections 

3.5-3.6; Amended Brief of Appellant at 19-23).  

Fifth, sound public policy of effectuating a testator’s intent in 

granting a life tenancy would dictate that RCW 11.12.070 be interpreted 

either (a) fairly, or liberally, to have the fee simple devisee(s) pay the debt 

on the real property secured by the mortgage to promote the statute’s 

purpose (see e.g., Estate of Bunch, 174 Wn.2d at 433), or (b) strictly to 

prevent the statute from taking away a life tenant’s testamentary gift of 

possession of the property in contradiction of the common law and 
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inequitably mandating  life tenants pay down debt but gain no equity. (See 

Section 3.6; Amended Brief of Appellant at 10 -19).  

An illustrative example here is warranted because the facts of this 

case are typical of elderly couples’ estate planning and thus this Court has 

a public policy interest to consider. The couple is elderly with children from 

different significant others. They meet when older and for many reasons do 

not get married but live romantically in every other way as if they were. 

One moves in with the other and the residence has a mortgage, but it is paid 

down and there is substantial equity in the home. The couple wishes to 

provide for each other after passing, but also want to provide for their 

children from previous relationships. The children may not connect with the 

new significant other as there is no blood relationship and because they see 

a threat to “their” inheritance. Devising the home to the children but 

reserving a life estate to the surviving partner is a near perfect, inexpensive, 

solution. The surviving significant other has a place to live, largely free of 

interference from children he or she may not get along with, until death and 

can preserve liquid resources in retirement. The children must pay the 

mortgage, but the devise means they eventually obtain all of the equity in 

the property for a substantial discount. Thus, the children’s inheritance is 

preserved. 

Sixth, prior caselaw, i.e., Estate of Cloninger, has already 



  24 

interpreted a prior version of this statute as a derogation of the common law 

and provides sound authority to strictly interpret RCW 11.12.070 in favor 

of Ms. Kelley. It does not appear with “clarity” that the legislature meant to 

gut testamentary gifts of possession and make life tenants pay for property 

they have no equity in. (See Section 3.6). This Court requiring Ms. Kelley 

to pay the mortgage would violate RCW 4.04.010. Moreover, it would be 

disregarding the “well-established principle of statutory construction that 

the common law. . . ought not to be deemed repealed, unless the language 

of a statute be clear and explicit for this purpose.” See Norfolk 

Redevelopment & Hous. Auth. v. Chesapeake & Potomac Tel. Co. of 

Virginia, 464 U.S. 30, 35-36, 104 S. Ct. 304, 78 L. Ed. 2d 29 (1983). 

Seventh, the Irwins’ interpretation of RCW 11.12.070 would lead to 

the absurd result of nullifying a testator’s intended testamentary gift of 

possession of the property by making a life tenant pay for that possession. 

(See Sections 3.3-3.4; Amended Brief of Appellant at 10-19). It would also 

absurdly interpret a statute based on a life tenancy provision omitting the 

remaindermen, against the intent of the statute and testator. (See Section 

3.5-3.6). Finally, it is absurd to believe that the legislature fixed the inequity 

of mandating beneficiaries pay for property they had no equity in—just to 

mandate life tenants pay for property they too have no equity in. (See 

Sections 3.5-3.6; Amended Brief of Appellant at 10-19). 
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Accordingly, if this Court does not agree with Ms. Kelley’s previous 

arguments, the common law should prevail in this case. Under this fair 

reading of the statute, RCW 11.12.070’s purpose has nothing to do with life 

tenancies. The Irwins’ interpretation would modify the long-standing 

common law rule that life tenants do not pay principal debts on real property 

for which they have no equity in. This is a result the legislature never 

intended when passing RCW 11.12.070, and which would be a derogation 

of the common law, absurd, and contrary to sound public policy.  

4. ATTORNEY FEES 

The Irwins make ancillary and erroneous arguments, irrelevant to 

this appeal, that Ms. Kelley is mismanaging the estate, that she has not 

provided them an inventory and/or accounting, and that she is commingling 

estate funds. (Brief of Respondent at 21). The reality is that Ms. Kelley has 

done none of these things, she is paying the mortgage personally because 

the trial court ruling has not been stayed, and she is patiently waiting for a 

just result on appeal that corrects the trial court’s ruling.  

Respectfully submitted this 23rd day of August, 2018, 

 

 

__________________________________ 

Drew Mazzeo WSBA No. 46506 

Attorney for Appellant 
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ty, of sound ipind, may, by last will, devise all bis estate, real and per
sonal. This section shall not be construed as depriving a widow of her 
dower, nor a husband of his interest as tenant by the courtesy. 

SEa. 10. .A. married woman may, by will, dispose of any real estate 
held iiJ her own right, subject to any rights which her husband may have 
as tenant by courtesy. 

SEc. 20. Every will shall be in writing, signed by the testator or 
by some other person under bis direction in bis presence, and shall be at
tested by two or more competent witnesses, subscribing their no.mes to 
the will in the presence of the testator. ' 

SEc. 21. Every person who shall sign the testator's name to any 
will by his direction, shall subscribe his own name as j, witness to such 

·will, arid state that he subscribed the testator's name at his request. 
SEc. 22. No will in writing, except in cases hereinafter mentior-ed, 

nor any part thereof, shall be revoked except by a subsequent will in 
writing, or by burning, canceling, tearing, or obliterating the same, by 
the testator,· or in his presence, .. or by his consent and direction. 

SEc. 23. If, after making any will, the testator shall marry, and the 
wife shall be living at the death of the testator, such will shall be deemed 
revoked, unless provision shall have )Jeen made for her by marriage contr11et, 
or unless she shall be provided for in the will, or in such way mentioned 
therein as to show an intention not to make such provision, and no r.-rt=--------~ 

evidence to rebut the presnmpdon of revocation, shall be received. 
SEo. ·24, .A. will made by an unmarried woman shall be deemed re

voked by ber·subsequent marriage. 
SEc. 25. .A. bond, covenant, or agreement, made for a valuable con

sideration by a testator, to convey any property, devised or bequeathed 
in any last will, previously made, 'shall not be deemed a revocation of 
such previous devise or bequest, either in Jaw or equity; but sncb property 
shall [pass J by the deviser or bequest, subject to the same remedies on 
such bond, covenant, or ag1·eement, for sepcific performance, or otherwise 
against devisees or legatees, as might be had by law against the heirs of 
the testator, or his next of kin, if the same had descended to them. 

Smc. 26. A charge or incumbrance upon any real or personal 
estate, for the parpose of securing the payment of money, or the perform
ance of any covenant or agreement, shall not be deemed a revocation of 
any will relating to the same estate; previously executed. The devises 
and legacies therein contained shall pass and take effect, subject to such 
charge or incumbrance. 

SEc. 2'r. If any person make his last will and die, leaving a child 
or children, or descendantA of such child or obildmn, in ca~e of their 
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by marriage settlement., 01· unless she be provided for in the will, or in 
such w11v menti .. ued therein as to ,;how an intention not to make such 
provisioi,, aud no other cviclence to rebut the presnmption of re,·ocation 
shall be receive, l. 

Si,;o. lll2:3. A bond, covenant or agreement made for a v11lnahle con. 
side1·atiun by a kohitor to c,_,nvey HUY prope1-ty, devised or bequeathed in 
any last witl p1·eviously :nade, shall not be deemed a revom,thm of such 
previous devj~e or he,iue•t, bnt sucl_i property shaU paSij by the devise or 
bequest, subject to the ,mme remedies on snch bond, covenant 01· agree
ment. for specific performance or otherwise, again,;t de,·bte., or legate,_,,, 
as might be had !J~, law against the heirs of the testator or liis Mxt "i 
kiri..,jj.,.,tl,i;h. me had clescended to him. ' 
~:f!l.Q,-. la2J-, A charge or incumbrance upon any real or personal estate 

for the rpose of securing the payment of money, or the perfoJ'lnance 
of any covenant or agreement, i,hnll not be cleeme,\ a reYocation of any 
will 1elating to the s:11110 estate, pr~Yionsly execnted. The dedses and 
legacies the1·ei11 coutuined shall j>ass and take effect, sulojett to snch 
ehargti or incnmbrance. 

SEo. 13:!i\. If any person make his last will and die, Jea,•ing a chEd or 
child1·en, or descendants nf such child 1)r children, in case of their death, 
not named 1J1· vruvided fo1' in suoh will, although born aft<ir the making 
of such will; or the death of the testator, ernry such testator eo far a, he 
shall reji,iwd such child or children or their descendnnts, not provided for, 
shall be deemed to die intestate,and snch child or ehild1·en or their descend. 
ants, shall be entitled t11 sue!, pruportion of the est,ite of the tcsrntor, real 
and personal, as if he had died i 11testate, and the same slmll be n,,igned 
to them and all the othe,. heirs, devi&ees and legatees 0!11111 refnnd their 
proportion,il };art. 

SEc. VJ:W. If such child or ehildr~n, or their descendants. ,ball have au 
equal p1•upurtion C\f the testator's estate bestowed on them in the testa
tor'~ liiet1me, by way of achancen1ent, they shall take nothing by virtne 
of the J)l'll\'isious of the preueding sEsctiuus. 

SEC', 1327. Wl1en any e,tilte ,hall be de,·ised to any ehilcl, g;rn ndch~M 
or other ri,Jath·e of the testator, and such deYisee ,hall die before the 
testato1·, le,wiug lineal .-lescenclants, such desccwJa1Jts ,hall take the estate, 
real and persou(il, 11o •uch devisee would have do1w in case he hau otu·• 
vil'cd the testator. 

Siw. 1:3:!8. It, after making any will, the testator shall dnJ.,, make and 
exe<mte a sec"ud will, the destl'llction, oaneeliug or re,·ocution of such 
sec,,ml" will shall nut 1,e,·i\'e the fa.t wil 1• u11less it nppeurs l,y tl1e terms 
of such ren,catiun that it was his intention to redve and ~ive effect to 
the first will, or unless he shall duly republish Iiis first wiJL 

SEu. 132H. No nu1Jcu1mtive will shall be good wlicn the estate be
queathed exceed,; tl,e vahie of two hunched dollm•o, unless tlie ,,nme be 
proved uy two witnesses, who wer~ present at the makir,g thereof. aud_it 
b~ proyen that the tcijtator, at the time of prorn>nncing the ,ame, did 
bid some pe1·son prt'seut to bea, witness that such was hi, m 11, or to !hat 
effeet, and such HUncupati...-e will was made at tbe time ot the last siek
ness, and at the dwelling, house of the deceased, or where hi, had been 
residiug for the space of'ten da,Y< or wore, except whern such perooll was 
taken ,ick from home an<l died 1,~fore hi, retul'll. Xothii,,.- I,erein con-

"' 
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SEc. ~6. No interest shall be allowe<l or calculated on 
any devise contained in any will unless such will expressly 
provide for such interest. 

SEc, ~7. Every person who shall sign the testator's 
or testatrix's name to any will by his or her direction shall 
subscribe his own name as a witness to such will and state 
that he subscribed the testator's name at his request. 

SEc. ~8. No will in writing, except in cases herein
after mentioned, nor any part thereof, shall be revoked ex
cept by a subsequent will in writing, or by burning, can
celing, tearing, or obliterating the same, by the testator 
or testatrix, or in his or her presence, by his or her 
consent or direction. 

SEC, ~9. If, after making any will, the testator shall 
marry and the wife, or husband, shall be living at the time 
of the death of the testator, such will shall be deemed re-· 
voked, unless provision shall have been made for such sur
vivor by marriage settlement, or unless such survivor be 
provided for in the will or in such way mentioned ther('in 
as to show an intention not to make such provision, and 
no other evidence to rebut the presumption of revocation 
shall be received. A divorce, subsequent to the making of 
a will, shall revoke the will as to the divorced spouse. 

SEc. 30. A bond, covenant, or agreement made for a 
valuable consideration by a testator to convey any prop
erty, devised or bequeathed in any last will previously 
made, shall not be deemed a revocation of such previous 
devise or bequest, but such property shall pass by the de
vise or bequest, subject to the same remedies on such bond, 
covenant, or agreement, for specific performance or other
wise, against devisees or legatees, as might be had by law 
against the heirs of the testator or his next of kin, if the 
same had descended to him. 

~Effl"JS'jj;~ A charge or encumbrance upon any real or 
personal estate for the purpose of securing the payment 
of money, or the performance of any covenant or agree
ment, shall not be deemed a revocation of any will relating 
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erence to original wills presented to the court for 
probate. 

§~-ection 31, chapter 156, Laws of 1917 and 
RcWTfl2.070 are each amended to read as follows: 

When any real or personal property subject to a 
mortgage· is specifically devised, the devisee shall 
take such property so devised subject to such mort
gage unless the will provides that such mortgage 
be otherwise paid. The term . "mortgage" as used 
in this section shall not include a pledge of personal 
property. 

A charge or encumbrance upon any real or per
sonal estate for the purpose of securing the payment 
of money, or the performance of any covenant or 
agreement, shall not be deemed a revocation of any 
will relating to the same estate, previously exe
cuted. The devises and legacies therein contained 
shall pass and take effect, subject to such charge or 
encumbrance. 

SEC. 3. Section 55, chapter 156, Laws of 1917 and 
RCW 11.28.070 are each amended to read as follows: 

Administrators with the will annexed shall have 
the same authority as the executor named in the will 
would have had, and their acts shall be as effectual 
for every purpose: Provided, That they shall not 
lease, mortgage, pledge, exchange, sell or convey any 
real or personal property of the estate except under 
order of the court and pursuant to procedure under 
existing laws pertaining to the administration of 
estates in cases of intestacy, unless the powers ex
pressed in the will are directory and not discretion
ary. 

Amendment. SEC. 4. Section 92, chapter 156, Laws of 1917 
(heretofore divided and codified as RCW 11.68.010, 
11.68.020 and 11.68.030) is amended as set forth in 
sections 5, 6 and 7 of this act. 

[ 844] 
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In section 1, beginning on page 1, line 30 of the original blli, being page 2, line 10 of the printed bill, strike all of the paragraph down to and including the semi-colon (;), following the words "as hereinafter provided" on line 2, page 2 of the original bill; being page 2, line 13 of the printed bill, and insert in lieu thereof the folloWing: " 'Catch brand' means a :mark or brand used by a person as an identifying mark upon forest products and booming equipment previously owned by another; « 'Brand' means an identifying mark upOn fcrrest products or booming .eqUipment: which shaU first be registered as hereinafter provided;" 
RoliERT BERNE:mY, Chairnia.n, 
HORACE w. BoZAUH, Vice Chairman. ,, We cOncur 1n this report: Robert C. Bailey, Morrill F. Folsom, Earl G. Griffith, Mrs.·:. Vincent F . .Tones, Douglas G. Kirk, Tom Martin, Clyde :I. Miller, Ole H. Olson, .James T. Ovenell, Max Wedekind, .John K. Yearout. 

The bill was read the second time by sections. On motion of Mr. Bernethy, the committee amendments were adopted. House Bill No. 224 was passed to Committee on Rules and Ord~ for third reading and ordered engrossed. 
House Bill No. 271, by Representatives Clark (Newman H.) (Marshall A.): 
Amending the probate procedure statute. 

House of Representatives, MR. SPEaKE:R: 
Olympia, Wash., February 3, 1955. 

/' 

We, a majority of your Judiciary Committee, to whom was referred House Bill No .. •.·, 271, amending the probate procedure statute, have had the same under cpnsideration, and; we respectfUlly report the same back to the House with the recommendation th::i.t it do pass with the following amendments: In section 16, page 8, line 17 of the original bill, being page 8, line 13 of the· printed bill, after the period {.) following the words "clerk of the court" add the following paragraph: "Within twenty days after his apPointment,. the executor OT,administrator of the estate of a decedent. shaU cause written notice of his said appointment, and of the pendency of sa.id probate proceedings, to be, mailed to each heir and distribu:tee of said estate whose name and address i8' kn.Own to him, .Proof· of ' which shall be made by affidavit and fi'Led in the cause.'' In section 18, page 10, line 16 of the original bill, being page IO, line .6 of the printed bill, after the words "account fOT" and before the words "days after" strike the word "thirty" and insert in lieu thereof the word "sixty" · 
FRED A. Dom;, Chairman, 
RALPH PURVIS, Vice Chairman. We concur 1n this report: Newman H. Clark, .John L. Cooney, H. B. Hanna, Elmer E. /'·1 .Johnston, Mark Litchm.an, .Tr., Harold J. Petrie, Lincoln E. Shropshire, William· A. Weitzman. 

· 
The bill was read the sec0nd time by sections. 

\
. On motion of Mr. Dore, the committee am.endments were adopted. House Bill No. 271 was passed to Committee on Rules and Order for third 

\ 

reading and ordered engrossed. 
Bouse Bill No. 2s$·, by Representatives Timm, Donohue and Dore (by legis-1.~tive council request): 

d 

w• 

Prohibiting unauthorized persons from cormriunicating with convicts. The bill was read the second time by sections and passed to Committee ules and Order for third reading. 
·se BID No. 332, by Representatives Swayze and Siler: 'biting the malicious poisoning of domestic animals and birds. ~-1 was read the second time by sections. 'ln of Mr. Petrie, House Bill No. 332. was ordered placed 'at the foot :ond reading calendar 
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SPEAKER'S pRl.VlLEGE 
The Speaker recognized in the gallery of the House students from the Ridl;{efield Junior High School and asked them to stand and be recognized . 

. (Applause.) . 
Honse Bill No. 360, by Representative Clark (Newman H.): .. , Excluding. corporations organized under federal or state laws from the /.definition of alien as related to the alien land law. . The bill was read the second time. by sections and passed to Committee ,· · ,9n Rules and Order for third reading. 
House Bill No. 447, by Representatives Griffith and Rosenberg: Setting forth the method of holding special elections 1n hospital districts . The -bill was read the second time by sections and passed to Committee on Rules and Order for tb.ird reading. 
House. Bill No. 212. bY Representatives Huhta, Arn.ason and Savage: · Increasing the minimum salary of teachers to $3600.00. The bill was read the second time bY sections. On motion of Mr. Timm, the following amendments were ·adopted: In section 1, 11ne 8 of the original bill, being line 3 of the printed bill, after the .. words "with a" and before the word "teacher" 1nsert the words "full-time'' ' In seCtion 1, line 8 of the original bill, being line 3 of the printed bill, after the ,word "teacher" and before the words "to teach" insert the followin,g: "having a college degree or its equivalent in tTaining" House Bill No. 212 was passed to Committee on Rules and Order for third reading and ordered engrossed. 
House Bill No, 368, bY Representatives Gordon and Hansen (Julia Butler): Prescribing the rate of speed of motor vehicles operating near grade 

crOSsings. On motion of :Mrs. Hansen (Julia Butler), House Bill No. 368 was re-re-'ferred to Committee on Highways. 
House Joint Resolution No. 1, by Representative Purvis: Calling a constitutional convention for the purpose of revising or amending Constitution of the state of Washington. on-motion of~- Purvis, House Joint Resolution No. 1 was re-referred to _C9m.rnittee on Constitution, Elections and Apportionment. 
Bouse Bill No. 332, by Representatives Swayze and Siler: Prohibiting the malicious poisoning of domestic animals and birds. '· The bill was read the second time by sections. On motion of }ICTs. Swayze, the following amendment was adopted: · In section 1, line 11 of the original bill, being line 5 of the printed blll, after the "for'' strike the ward· and punctuation "man,'' 
House Bill No. 332 was passed to Committee on Rules and Order for readm.g and ordered engrossed. 

THIRD READING OF BILLS 
House Bill No. 76, by Representatives Dore and Clark (Newman H.); Providing that powers of appointment may be released by written instru-
· On motion of 1'4-r. Sandison, the rules were suspended, the second reading 

'µient .. 

'i considered the third, and House Bill No, 76 was placed on final passage. 
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,..,. .. .--'S°iNATE AMENDMENTS TO·-~~-~;;iJLL·-~ 
( Sena~~er, 

'·~-. --···--··---·--01ympia; .. Wash., March 7, 
MR. SPEAKER: 

The Senate has passed: 
c'!,\ 

Engrossed House Bill No. 271, with the follo~g ame_~A· 
ments: 

Amend the bill by striking all of Sec. 4, Sec. 5 and Sec. 6, beginJling on line ,23.-, 
page 2 and ending on line 27, page 3 of the engrossed bill, same being Sec. 4, Sec,.- fi .. aJ 
Sec. 6, beginning on line 33, page 2 and ending on line 34, page 3 of the print~d, l;>~ 
and renumber the remaining sections consecutively. ' 

Amend the title, line 9 of the engrossed bill, same being line 8 of the title of th 
printed bill by striking the following: ,"; and adding new sections to chaptex· ·1i: 
RCW", and the same is herewith transmitted. liEHBERT H. SIELER, Secret_ary,-~·.: 

On motion of Mr. Neill (Marshall A.), the House concurred in the Seii.i: 
amendments to Engrossed House Bill No. 271. 

The Speaker stated the question before the House to be the final" pass~. 
of Engrossed House Bill No. 271, as amended by the Senate. ' · ·.;''-\ 

The Clerk called the roll on the final passage of Engrossed House Bill '·N_ri';:; 
271, as amended by the Senate, and the bill passed the House by the followipg_" 
vote: Yeas, 89; nays, 0; absent or not voting, 10'. :·~· 

Those voting yea were: Representatives Adams, Anderson, Arnason,,Bail~Y.; 
Ball, Beierlein, Bernethy, Bozarth, Byrne, Carmichael, Carty, Chytil, -Cl?r;:., 
(Cecil C.), Clark (Newman H.), Comfort, Connor, Cooney, Donohue,.·Doi, 
Edwards, Eldridge, Elway, Farrar, Fisher, Folsom, Frayn, Gallagher, Gordoll/1 
Griffith, ·Hanna, Hansen (Julia Butler), Hanson (Herb), Harris, Heckerido'i~';
Henry, Hess, Holliday, Huhta, Hurley, Johnston, Jones (Mrs. Vincenf.,:F .. ');, 
King, Kirk, Kupka, Litchman, Loney, Lorimer, Lybecker, Mardesich;- Mar.tillf 
Mast, May, McBeath, McDermott, McFadden, l\filler (Clyde J.), Millef:: 
(Floyd C.), Mundy, Munro, Munsey, Neal (Mel T.), Neill (Marshall ·l.4_._.r;:
Oakes, Olsen (Ray), Olson (Ole H.), Ovenell, Pence, Petrie, Rasmussen, ·ltidgf 
way, Rosenberg, Ruoff, Sandison, Savage, Sawyer, Shropshire, Siler,:Smit:Ji;' 
Stocker, Strom, Swayze, Testu, Tirmn, Wang, Wedekind, Weitzman, Wintlel'.i, 
Young, Mr. Speaker-89. ,--.., 

Those absent or not :voting were: Representatives Brown, Canfiel~ 
Hallauer, Hawley, Hyppa, Jones (Arthur D.), Mccutcheon, Purvis, Robiso: 
Yearout-IO. · <:L; 

Engrossed House Bill No. 271, as amended by the Senate, having-receiv~· 
the constitutional majority, was declared passed. - · 

There being no objection, the title of, the bill -was ordered to stand: as.,•tJi, 
title of the act. 

MR. SPEAKER: 

SENATE AMENDMENT TO HOUSE BILL. 

Senate Chamber, 
Olympia, Wash., March 7, 

The Senate has passed: House Bill No. 373, with the following am.endm,ent:, 
Amend Section 1, subsection (1), line 7, page 1 of the original bill, same being_ ,S.f!l~ 

tion 1, subsection (1), line 2, page 1 of the printed bill, after the word "means·" St:rik, 
the balance of subsection (1) and insert :in lieu thereof the following; '"any commqn\ 
carrier by rail, doing business m or operating withln the sta'te, and any subsidiary': 
thereof.", and the same is herewith transmitted. HERBERT H. SIELER, Secret,q.n;_:{/j:: 

On motion of Mr. Wedekind, the House concurred in the Senate amen~~~: 
to House Bill No. 373. -·,~-:,-
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:.:The Speaker stated the question before the House to be the final passage 
,~t,House· Bill No. 373, as amended by the Senate. 
:,,:,--:,The Clerk called the roll on the :final passage of_ House Bill No. 373, as 

::,arp.ended by the Senate, and the bill passed the House by the follm..ving vote: 
'.X.eas, 89; nays, 0; absent or not voting, 10. 
·'.'. ···-Those voting yea were: Representatives Adams, Anderson, .Arnason, Bailey, 
J3all, Beierlein, Bernethy, Bozarth, Byrne, Carmichael, Carty, Chytil, Clark 

/,:(Cecil C.), Clark (Newman H.), Comfort, Connor, Cooney, Donohue, Dore, 
{]:dwards, Eldridge, Elway, Farrar, Fisher, Folsom, Frayn, Gallagher, Gordon, 
':.:priffi.th, Hanna, Hansen (Julia Butler), Hanson (Herb), Harris, Hawley, Heck

endor;n, Henry, Hess, Huhta, Hurley, Hyppa, Johnston, Jones (Arthur D.), 
'qnes (Mrs. Vincent F.), King, Kirk, Kupka, Litchman, Loney, Lorimer, 

'Lybecker, Mardesich, Martin, Mast, May, McBeath, McDermott, McFadden, 
'Miller (Clyde J".), Mundy, Munro, Munsey, Neal (Mel T.), Neill (Marshall A.), 
:oak.es, Olsen (Ray), Olson (Ole H.), Ovenell, Purvis, Rasmussen, Ridgway, 
Rosenberg, Sandison, Savage, Sawyer, Shropshire, Siler, Smith, Stocker, 
,Strom, Swayze, Tes.tu, Tirrrm, Wang, Wedekind, Weitzman, Wintler, Yearout, 
i;Young, Mr. Speaker-89. 
·;:, Those absent or not·voting were: Representatives Brown, Canfield, Hal
lauer, Holliday, McCutcheo:n, Miller (Floyd C.), Pence, Petrie, Robison, Ruoff 

,,:,,,.10. 
House Bill No. 373, as amended by the Senate, having received the consti

;utional majority, was declared passed. 
·,,.There being no objection, the title of the bill was ordered to stand as the 
title of the act. 

SENATE Ai.-v.cENDMENTS TO HOUSE BILL 

Senate Chamber-, 
Olympia, Wash., March 7, 1955. 

· ·The Senate has passed: House Bill No. 405, with the following ameridments: 
Amend Section 1, following line 17, page 2 of the original bill, same being Section 1, 

/line 24, page 2 of the printed bill, by inserting a new section to be known as Sec. 2, 
)0 read as follows: 
·;;, "Sec. 2. All sales under the provisions of this chapter shall be made to the highest 
/or best bidder pursuant to a call for,bids published at least fifteen days prior to the date 
·:·fixed for the sale thereof in one issue of a legal weekly newspaper pr:inted and pub
~;-lis~ed in Whitman County." 

'.,: Renumber the former Sec. 2 to read "Sec. 3.", and the same is herewith transmitted. 
HERBERx H. SlELER, Secretary. 

_On motion of Mr. Neill (Marshall A.), the House concurred in the Senate 
amendments to House Bill No. 405. 

The Speaker stated the question before the House to be the final passage 
,f House Bill No. 405, as amended by the Senate, 

The Clerk called the roll on the final passage of House Bill ·No. 405, as 
amended by the Senate, and the bill passed the House by the following vote: 
Yeas, 89; nays, O; absent or not voting, 10. 

Tho;,e voting yea were: Representatives Adams, Anderson, Amason, Bailey, 
F\;:8-all, Beierlein, Bernethy, Bozarth, Byrne, Carmichael, Carty, Chytil, Clark 
i{:·_.(Cecil C.), Clark (Newman H.), Comfort, Connor, Cooney, Donohue, Dore, 
\·Edwards, Eldridge, Elway, Fari:-ar, Fisher, Folsom, Frayn, Gallagher, Gordon, 
\.Griffith, Hallauer, Hanna, Hansen (Julia· Butler), Hanson (Herb), Harris, 

:~Hawley, Heckendorn, Henry, Holliday, Hurley, Hyppa, Johnston, Jones (Mrs. 
:Vincent F.), Kirk, Kupka, Litchman, Loney, Lorllller, Lybecker, Mardesich, 
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Those absent or not voting were: Senators Dixon, Flanagan, Gall 
Ganders, Gissberg, Ivy, Jackson, Keefe, Nordquist, Nunamaker; 
Rogers, Sears, Winberg-14. . .,,.,.,.,

1
. 

House Bill No. 405, as amended, having received the constituti6Il'alf~ 
jority, was declared passed. '}i·"' 

There being no objection,.the title of the bill was ordered to stand·:· 
title of the act. 

Engrossed House Bill No. 113, by Representatives 
and Martin: 

Relating to banks and banking and bank deposits. 
Engrossed House Bill No. 113 was read the second time by sectioi. 
On motion of Senator Ryder, the rules were suspended, the second.·r' 

considered the third, and Engrossed House bill No. 113 was placed 0: 
passage. ,-F .7~ 

The Secretary called the roll on the final passage of Engrossed HOl.rse': 
No. 113, and the bill passed the Senate by the following vote: Yeas, -.32i:fJ:8.'. 
O; absent or not voting, 14. :~_-,._>_'./'.:.:.: 

Those voting yea were: Senators Andrews, Bargreen, Barlow, Clark;:"Cop·e: 
land, Cowen, Dahl, Goodloe, Greive, Hall, Hoff, Hofmeister, Knobla'tlt:.b';',"L'efi: 
nart, Lindsay, Luvera, McMullen, Pearson, Peterson, Raugust, Rosellini/RciU.j; 
Ryder, Sears, Shannon, Sutherland, Todd, W_all, Washington, Wilson,_."Z,a'.:,::•ci' 
Zednick---32. • .. --

Those absent or not voting were: Senators Dixon, Flanagan, Gai1cl:ghe· 
Ganders, Gissberg, Happy, Ivy, Jackson, Keefe, Nordquist, Nunamaker,··.Rue·: 
Rogers, Winberg-I 4. · 

Engrossed House Bill No. 113, having received the constitutionai :m.aJO'i·fi 
was declared passed. ·, ·_.,

1

.;;p;! 

There being no objection, the title of the bill was ordered to stand"·ru{-i:i{'g -~~- ~ ;;,,, 
House Bill No. 115, by Representatives Clark (Newman !}:.) and Marj] 

Relating to banks and group plan life insurance for officers and employeeS~ 
House Bill No. 115 was read the second time by sections. ·,:·::i 

. ' ,,\.,'El On motion of Senator Ryder, the following amendments were adopted"~ 
",-·?-i Amend Section 1, line 6, page 1 of the, original bill, same being Section. . l; line~Xi 

page 1 of the printed bill, after the word and figure "Section 1.", strike the remaind~i'i 
of the sentence and insert in lieu thereof the following: "Section 30.12.200,. chapter. 33,-;• 
Laws of 1955 and RCW 30.12.200 are each amended to read as follows:" x.C:~ 

Amend the title, line 2 of the original bill, same being line 2 of the title of ·_th'e~ 
Printed bill, by striking everything after the word "employees" and inserting in_'. li":11j 
thereof the following: "; and amending section 30.12.200, chapter 33, Laws of 1955 .. and' 
RCW 30.12.200." ---,~:::0\ 

On motion of Senator Ryder, the rules were suspended: the second readifti 
considered the third, and House Bill No. 115, as amended, was placed oh· fii:i'a.1.:, 
passage. · . •.: ... ,\';~ 

The Secretary called the roll on the final passage of Rouse Bill No. ·Tl-57~ 
as amended, and the_bill passed the Senate by the following vote: Yeas;.·361 
nays, O; absent or not voting, 10. . :_.):2f 

Those voting yea were: Senators Andrews, Bargreen, Barlow, Clark, Cope:.! 
land, Dahl, Dixon, Ganders, Gissberg, Goodloe, Greive, Hall, Happy,_ Ho~~ 
Hofmeister, Ivy, Knob~auch, Lennart, Luvera, McMullen, Pearson, Pete!'S'b'iitt 
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:t; Riley, Rosellini, Roup, Ryder, Sears, Shannon, Sutherland, Todd, 
, Washington, Wilson, Zahn, Zednick-36. 

,Those absent or not voting were: Senators Cowen, Flanagan, Gallagher, 
son, Keefe, Lindsay, Nordquist, Nunamaker, Rogers, Winberg-IO. 

House Bill No. 115, as amended, having received the constitutional ma
"\. was declared passed. 

ere being no objection, the title of the bill was ordered to stand as the 
i;:.o~ 

. ---------·:ngrossed House. Bill No. 271: 

·:?PREsmENT: 

Senate Chamber, 
Olympia, Wash., March 1, 1955. 

t.We, your Committee on Judiciary, to whom was referred Engrossed House Bill No. 
(relating to probate law and procedure, have had the same under consideration, and 
'.-:i:espectfully report the same back to the Senate with the recommendation that it do 
;· with the :following amendment: 
Amend the bill by striking all of Sec. 4, Sec. 5 and Sec. 6 beginning on line 23 of 

'e',2 and ending on line 27, page 3 of the original bill, same being Sec. 4, Sec. 5 and 
/6 beginning on line 33, page 2 and ending on line 34, page 3 of the printed bill, 
;renumber the remaining sections to read Sec. 4 through Sec. 15. '"-

. WILLIAM C. GOODLOE, Chairman. 

e concur in this report: Dale M. Nordquist, Neil .J. Hoff, M. J. Gallagher, Eugene 
:vy, Nat W. Washington, Patrick D. Sutherland, R. R. Bob Greive. 

'Engrossed · House Bill Na. 271 was read the second time by sections. 
On motion of Senator Goodloe, the committee amendment was adopted. 

i)Jn motion of Senator Goodloe, the rules were suspended, the second read
:g Considered the third, and Engrossed House Bill No. 271, as amended, was 

1laced on final passage, 
t\on motion of Senator Goodloe, the rules where suspended and En.grossed 
.. OU.Se Bill No. 271 was returned to second reading for the purpose of further 

endment . 
'::.on motion of Senator Goodloe, the following amendment to the title 
fas ·adopted: 

< Amend the title, line 9 of the engrossed bill, same be:ing line 8 of the title of the 
fated bill by striking the following: "; and adding new sections to chapter 11.28 

. CW" 

On motion of Senator Goodloe, the rules were suspended, the second read-
·o.g considered the third, and Engrossed House Bill No. 271, as amended, was 
faced on final passage. 

The Secretary called the roll on the final passage of Engrossed House Bill 
};fo. 271, as amended, and the bill passed the Senate by the following vote: 
·:Yeas, 33; nays, 0; absent or not voting", 13. 
; .- Those voting yea were: Senators Andrews, Bargreen, Barlow, Clark, Cope

·:l~hd; Cowen, Dahl, Dixon, Ganders, Gissberg, Goodloe, Greive, Hall, Happy, 
_Jfofl\ Hofmeister, Knoblauch, Lennart, Luvera, McMullen, Pearson, Peterson, 
(Riley, Rosellini, Roup, Ryder,- Shannon, Todd, Wall, Washington, Wilson, 

0

Zahn, Zednick-33. 
Those absent or not voting were: Senators Flanagan, Gallagher, Ivy, 

/Jlickson, Keefe, Lindsay, Nordquist, Nunamaker, Raugust, Rogers, Sears, 
XSutherland, Winberg-13. 
.,., Engrossed House Bill No. 271, as amended, having received the constitu
/tional majority, was declared passed. 
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There being no objection, the title o:f the bill was ordered to stand:I~/ 
title of the act. 

House Bill No. 245: 
The Secretary read: 

REPORTS OF STANDING COMMITTEES 

MB. PRESIDENT: 

Senate Chamber, 
Olympia, Wash., February 

We, your· Committee on Agriculture, Livestoek, Reclama~on and I:rrigatioxi;• 'tO was referred House Bill No. 245, relating to poultry disease d.i'agnostic laborat, and making an appropriation therefor, have had the same under consideration,. 81 respectfully report the same back to the Sena;te with the recommendation· th[lt referred to the Committee on Ways and Means. LLoYD J. ANDBEws, Cha.irm, 
We concur in this report: F.. J. Flanagan, W. A. Gissberg, Howard Roup, •To_; Louis E. Hofmeister, Reuben A. Knoblauch, Ernest W. Lennart, George D. z;abn.: 

MR. PRESIDENT: 

Senate Chamber, 
Olympia, Wash., February 28, IR-

We, a majority of your Committee on Ways and Means, to whom was referre9",' Bill No. ·~45. have had the same nnder consideration, and we respectfully repo: same back to the Senate with the recommendation that it do pass. 
ASA V. CLARK, Ch11irm1 

We concur in this report: Dale M. Nordquist, Ed. F. Riley, Eugene D .. lYY, Flanagan. Andrew Winb_erg, Howard Baxgreen, Tom Hall, Ernest W. Lennart, Ll• Andrews, Henry .T. Copeland, Howard Roup, M • .T. Gallagher, Francis Pearso_n, Rt:.,. A. Knoblauch, Carlton I. Sears. -.,~-

Ma. Pl!EsIDENT: 

Senate Chamber, 
Olympia, Wash., February 28,, ~~-

we, a minority of your Committee on Ways and Means, to whom was referre4i Bill No. 245, have had the same under consideration, and we respectfully repo~ same .baek to the Senate with the recommendation that it do not pass. . ... ,.~ 

We concur' in this report: .Tames Keefe, .John N. Ryder, W. D. Shannon. 
On motion of Senator Hall, the rules were suspended, and House BL-245 was considered without going into the C,ommittee of the Whole. ·::: .· 
·House Bill No. 245 was read the second time by sections. . _, 
On motion of Senator Andrews, House Bill No. 245 was advanced .. -t_~ 

reading. 
On motion of Senator Andrews, the rules were suspended ·and the .. seE reading of House Bill No. 245 considered the third. ,,,.,, 
The Secretary called the roll on the final passage of House Bill -N, 

and the bill passed the Senate by the following vote: Yeas, 32; nays,· sent or not voting, 12. •, .. -
Those voting yea were: Senators Andrews, Bargreen, Barlow, .. ,._,_. 

Copeland, ·Cowen, Dahl, Dixon, Ganders, Gissberg, Greive, Hall, ·:!Ii 
Hoff, Hofmeister, Knoblauch, Lennart, Luvera, McMullen, Pearson,· Pet-· 
Rosellini, Roup, Ryder, Sears, Shannon, Todd, Wall, Washington, 
Zahn, Zednick-32. 

Those voting nay were: Senators Goodloe, Riley-2. 
Those absent or not voting were: Senators Flanagan, Gallagher;-,-'' 

Jackson, Keefe, Lindsay, Nordquist, Nunamaker, Raugust, Rogers, "• 
land, Winberg-12. 
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ouse Bill No. 245, having received the constitutional majority, was depassed. 

'here being no objection, the title of the bill Was ordered to stand as the of the act. 

:rqssed House Bill No. 41; by Representatives Smith, Gallagher and 

~ing delinquency period for-_payment of state taxes.' 
:pgl'ossed House Bill No. 41 was read the second time by secticins. 1

n motion of Senator Rosellini, Engrossed HoUse Bill No. 41 was advanced ird reading. 

:Qn._motion of Senator Rosellini, the rules were suspended and the second ding of Engrossed House Bill No. 41 considered the third. 
-The Secretary called the roll on the .final passage of Engrossed House Bill :;':~1,. and the bill passed the Senate by the following vote: Yeas, a2; nays, . bsent or not voting, 14. 
~hose voting yea were: Senators Andrews, Bargreen, Barlow, Clark, 
··land, Dahl, Dix6n, Goodloe, Greive, Hall, Happy, Hoff, Hofmeister, 

""'" 1lauch, Lennart, Luvera, McMullen, Pearson, Peterson, Riley, Rosellini, ,'~UP, Ryder, Sears, Shannon, Sutherland, Todd, Wall, Washington, Wilson, 3
~lll,. Zednick-32. -
.:Those absent or not voting were: Senators Cowen, Flanagan, Gallagher, 
:Uders, Gissberg, Ivy, Jackson, Keefe, Lindsay, Nordquist, Nunarn.aker, :U_iust, Rogers, W!nberg-14 . 
-~ngrossed House Bill No. 41, having received the constitutional majority, s··:~eclared passed. 

'here being no objection, the title of the bill was ordered to stand as the ·_of the act. 

:ouse Bill No. 546: 

,!n motion of Senator Roff, House Bill No. 546 held its place at the foot of iv.'.s calendar. 

REPORT OF STANDING COMMITTEE 

., 'Ill!:Sm.ENT: 
Senate Chamber, 

Olympia, WaSh., February 23, 1955. 

\We, your Committee on Labor and Industrial Insurance, to whom was referred tse·· Bill No. 373, relating to costs of records and medical examinations required of ,I9yees and applicants for employment, have had the same under consideration, and we ;_ectfuJ.ly report the same back to the Senate with the xecommendation that it do 'with the following amendment: 
.end Section 1. subsection (1), line 7, page 1 of the original bill, same being 

1, subsection (1), line 2, page 1 of the printed bill, after the word ''meanS" the balance of subsection (1) and insert 1n lieu thereof the following: "any on carrier by rail, doing business in or operating within the state, and any 
iary thereof." DALE McMut.LEN, Chairman. 
e concur in this report: R. C. Barlow, Lloyd J. Andrews, Andrew Winberg, ore Wilson, H. N. Jackson, Gerald G. Dixon, John N. Todd, Patrick D. Sutherland. 

;;House Bill No. 373 was read the second time by sections. . 
i9n motion of Senator Dixon, the committee amendment was adopted. 
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Probate law 
and procedure. 
Wills. Agree
ment to con
vey does not 
revoke. 

valuable consideration by a testator to convey any 
property, devised or bequeathed in any last will pre

. viously made, shall not be deemed a revocation of 

Devise or be
queathal of 
property sub
ject to · 
encumbrance. 

No revival of 
will by revoca
tion of later 
one. 

Intestacy as to 
pretermitted 
children. 

such previous devise or bequest, but such property 
shall pass by the devise or bequest, subject to the 
same remedies on such bond, covenant, or agreement,. 
for specific performance or otherwise, against de
visees or legatees, as might be had by law against 
the heirs of the testator or his next of kin, if the same 
had descended to him. 

SEC. 11.12.070 Devise or Bequeathal of Property 
Subject to Encumbrance. When any real or personal 

: property subject to a mortgage is specifically devised, 
the devisee shall take such property so devised sub
ject to such mortgage unless the will provides that 
such mortgage be otherwise paid. The term "mort
gage" as used in this section shall not include a 
pledge of personal property. 

A charge or encumbrance upon any real or per
sonal estate for the purpose of securing the payment 
of money, or the performance of any covenant or 
agreement, shall not be deemed a revocation of any 
will relating to the same estate, previously executed. 

· The devises and legacies therein contained shall pass 
and take effect, subject to such charge or encum
brance. 

SEC. 11.12.080 No Revival of Will by Revocation 
of Later One. If, after making any will, the testator 
shall duly make and execute a second will, the de
struction, cancellation, or revocation of such second 
will shall not revive the first will. 

SEC. 11.12.090 Intestacy as to Pretermitted Chil
dren. If any person make his last will and die leav
ing a child or children or descendants of such child 
or children not named or provided for in such will, 
although·born after the making of such will or the 
death of the testator, every such testator, as to such 
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child or children not named or provided for, shall b, 
deemed to die intestate, and such child or childrer 
or their descendants shall be entitled to· such propor 
tion of the estate of the testator, real and personal 
as if he had died intestate, and the same shall be as 
signed to them, and all the other heirs, devisees anc 
legatees shall refund their proportional part. 

SEC. 11.12.110 Death of Devisee or Legatee Be 
fore Testator. When any estate shall be devised o: 
bequeathed to any child, grandchild, or other r:elativ, 

· of the testator, and such devisee or legatee shall di, 
. before the testator, having lineal descendants wh, 
survive the testator, such descendants shall take th, 
estate, real and personal, as such devisee or legate, 
would have done in the case he had survived the tes 
tator; if such descendants are all in the same degre, 
of kinship to the predeceased devisee or legatee the: 
shall take equally, or, if of unequal degree, thei 
those of more remote degree shall take by represen 
tation with respect to such predeceased devisee o 
legatee. A spouse is not a relative under the provi 
sions of this section. 

SEC. 11.12.120 Lapsed Legacy or Devise-Proce 
dure and Proof. Whenever any person having die, 
leaving a will which has been admitted to probat, 
shall by said will have given, devised or bequeathe, 
unto any person, a legacy or a devise upon the con 
dition that said person survive him, and not other 
wise, such legacy or devise shall lapse and fall int 
the residue of said estate to be distributed accordin 
to the residuary clause, if there be one, of said wil 
and if there be none then according to the laws c 
descent, unless said legatee or devisee, as the cas 
may be, or his heirs, personal representative, c 
someone in behalf of such legatee or devisee, sha 
appear before the court which is administering sai 
-estate within six years from and after the date th 
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