
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

FILED 
Court of Appeals 

Division II 
State of Washington 
1111912018 3:09 PM 

No. 51662-4-II 

COURT OF APPEALS, DIVISION TWO 

OF THE STATE OF WASHINGTON 

Skamania County Superior Court nos. 
17-1-00058-30 

STATE OF WASHINGTON, 
Respondent 

vs. 

TIMOTHY J. PETERS, 
Appellant 

BRIEF OF RESPONDENT 

Adam N. Kick, WSBA# 27525 
Prosecuting Attorney for Respondent 
Skamania County Prosecuting Attorney's Office 
P.O. Box 790 
Stevenson, Washington 98648 
509-427-3790 

STATE'S RESPONSE TO 
APPELLANT'S CLAIMS 

SKAMANIA COUNTY PROSECUTOR 
PO Box 790 

240 NW Vancouver Avenue 
Stevenson, WA 98648-0790 

( 509 I 427-3796 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

TABLE OF CONTENTS 

I. FACTS........................................ 1 

II. APPELLANT'S ASSIGNMENT OF ERROR .......... 1 

III. RESPONSE TO APPELLANT'S CLAIMS ............ 1 

IV. ARGUMENT. ................................... 1 

1) Denial of Defense Motion for Mistrial. .............. . 1 

V. CONCLUSION. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5 

TABLE OF AUTHORITIES 

a. TABLE OF CASES 

State v. Hopson, 113 Wash.2d 273,284, 778 P.2d 1014 (1989) 
........................................................ 1 
State v. Strine, 176 Wn.2d 742,753,293 P.3d 1177 (2013) 
........................................................ 1 
Sofie v. Fibreboard Corp., 112 Wash.2d 667, 780 P.2d 260 (1989) 
........................................................ 1 
State v. Mak, 105 Wash.2d 692, 701, 718 P.2d 407 (1986) 
........................................................ 2 
State v. Anderson, 220 P.3d 1273, 153 Wn.App. 417 (2009) 
........................................................ 2 
State v. Emery, 174 Wn.2d 741,766,278 P.3d 653 (2012) 
........................................................ 2 

b. TABLE OF STATUES/RULES 

CrR 7.5 ................................................ 1 

ER 404(a) ............................................ 3, 4 

ER 404 (b) .............................................. 3 

STATE'S RESPONSE TO 
APPELLANT'S CLAIMS 

1 

SKAMANIA COUNTY PROSECUTOR 
PO Box 790 

240 NW Vancouver Avenue 
Stevenson, WA 98648-0790 

(509) 427-3796 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

I. FACTS 

The State incorporates the facts as presented by the appellant in his 

brief. 

II. APPELLANT'S ASSIGNMENT OF ERROR 

1. That the trial comi ened in not granting the Defense Motion for 

Mistrial. 

III. RESPONSE TO APPELLANT'S CLAIMS 

1. The court appropriately used it's discretion in denying the Defense 

Motion for Mistrial 

IV. ARGUMENT 

1. Denial of Motion of Mistrial 

CrR 7.5 New Trial states in relevant pmi: 

(a) Grounds for New Trial. The court on motion of a defendant 

may grant a new trial for any one of the following causes when it 

affirmatively appears that a substantial right of the defendant 

was materially affected: 

(1) Receipt by the jury of any evidence, paper, document or 

book not allowed by the court; 

(2) Misconduct of the prosecution or jury; 

(3) Newly discovered evidence material for the defendant, 

which the defendant could not have discovered with reasonable 

diligence and produced at the trial; 

( 4) Accident or surprise; 
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(5) Irregularity in the proceedings of the court, jury or 

prosecution, or any order of court, or abuse of discretion, by 

which the defendant was prevented from having a fair trial; 

(6) Error of law occurring at the trial and objected to at 

the time by the defendant; 

(7) That the verdict or decision is contrary to law and the 

evidence; 

(8) That substantial justice has not been done. When the 

motion is based on matters outside the record, the facts shall be 

shown by affidavit. 

The trial court should grant a mistrial only when the defendant has 

been so prejudiced that nothing short of a new trial can ensure that the 

defendant will be fairly tried. State v. Hopson, 113 Wash.2d 273,284, 778 

P.2d 1014 (1989). The standard of review of the trial court's denial of a 

mistrial is for abuse of discretion. The reviewing court should give "'great 

deference"' to the trial cou1i's decision to declare a mistrial, State v. Strine, 

176 Wn.2d 742, 753, 293 P.3d 1177 (2013). Abuse should be found only 

" 'when no reasonable judge would have reached the same conclusion.' " 

Id. (quoting Sofie v. Fibreboard Corp., 112 Wash.2d 636, 667, 771 P.2d 

711, 780 P.2d 260 (1989)). "In determining the effect of an ilTegularity, 

the court should examine (1) its seriousness; (2) whether it involved 

cumulative evidence; and (3) whether the trial comi properly instructed the 

jury to disregard it." Id. (citing State v. Mak, 105 Wash.2d 692, 701, 718 

P.2d 407 (1986)). 
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police officer offered sworn testimony that " was calculated to and 

undoubtedly did implant in the minds of the jury the idea that the 

defendants had committed other robberies ... and were therefore most 

likely to have committed the one charged." State v. Miles, 73 Wash.2d 67, 

436 P.2d 198 (1968). The Supreme Court in State v. Eme1y distinguished 

such calculated statements from testimony of non-law enforcement 

stating: First, the irregularity in Emery's case is not nearly as serious as the 

inegularity in Miles because it does not involve a police officer's sworn 

testimony about a defendant's past crimes, but a codefendant's [278 P.3d 

667] unsworn statements about his codefendant's credibility. Second, 

Olson's outbursts were consistent with his later testimony, so they were 

merely cumulative of other evidence properly presented at trial. Finally, 

the trial court excused the jury and then properly instructed the jury to 

disregard Olson's initial outburst. As noted, jurors are presumed to follow 

the court's instructions. See State v. Anderson, 153 Wash.App. at 417,220 

P.3d 1273. State v. Eme1y, 174 Wn.2d 741,766,278 P.3d 653 (2012). 

Here, Mr. Thompson gave testimony regarding his impression of 

the defendant as a basis as to why he retrieved a shotgun prior to the 

incident. ER 404( a) bars the presentment of character evidence to prove 

that the defendant acted in conformance with that character. ER 404 (b) 

bars presentment of other Crimes, wrongs, or acts to prove character and 

that the defendant acted in conformance there with. The statements were 

not to any particular other bad act, as distinguished from State v. Escanola 

where the irregular testimony was that the defendant had stabbed someone 
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before and had been convicted of that crime, but instead a generalized 

allusion as to his understanding of the defendant's character. The 

statements were not given to prove that the defendant acted in accordance 

with Mr. Thompson's understanding of the person the Defendant, but 

instead as a basis for Mr. Thompson's actions and mental state in 

retrieving a shotgun prior to contact with the defendant. The court 

appropriately gave a curative instruction to the jury to address the 

statements of Mr. Thompson, by instructing them to disregard Mr. 

Thompson's testimony directed and specifically his opinion testimony. 

This curative instruction addressed the potentially ER 404(a) violative 

testimony and obviates the e1ror. Ultimately the jmy heard the testimony 

of the responding officer, watched the body cam video gathered by that 

officer at the scene, the testimony the two victims and third party witness 

as well as the testimony of the appellant in coming to their conclusions 

and verdicts. 

Ill 

Ill 

Ill 

Ill 

Ill 

STATE'S RESPONSE TO 
APPELLANT'S CLAIMS 

Page 4 of 5 

SKAMANIA COUNTY PROSECUTOR 
PO Box 790 

240 NW Vancouver Avenue 
Stevenson, WA 98648-0790 

(509) 427-3796 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

V. CONCLUSION 

The state respectfully submits that the trial court appropriately denied the 

defense motion for mistrial and applied an appropriate curative instruction. 

The appellant has not shown that the statements of Mr. Thompson created 

an in-egularity of such seriousness as to nullify the curative instruction and 

cause such prejudice as to prevented the appellant from receiving a fair 

trial. The state respectfully, submits the appellants convictions be 

affamed. 

ANIEL C. MCGILL, WSBA# 3 J-29 
Skamania County Deputy Prosecuting Attorney 
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