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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON Eo U
DIVISION TWO AR AA T
(,.': '-’4: VG
KEONI EDWARD APO hom @
fka JEREMY EDWARD GAINES, NO. o2 2
CLE o
Petitioner, =5
PERSONAL RESTRAINT PE‘\TITI@ ~
vs
STATE OF WASHINGTON,
Respondent.

1. STATUS OF PETITIONER.

KEONI EDWARD APO; convicted under his former name of JEREMY EDWARD
GAINES, is restrained pursuant to judgment and sentence entered in Pierce County Superior
Court cause 13-1-02515-1 subsequent to convictions for Count II — Unlawful Possession of a
Firearm, Count III - unlawful solicitation to deliver a controlled substance with a firearm
sentencing enhancement, and Count V - conspiracy to deliver a controlled substance with a
firearm sentencing enhancement. Appendices A, B. On Count II, the court sentenced the
defendant to 116 months and on counts III and V, which the court found to be most serious
offenses under the persistent offender statute, the court sentenced the defendant to life without
parole.

Th¢ defendant filed a direct appeal which was denied. Appendix C. The mandate was
filed on February 3, 2017. Appendix D.

This personal restraint petition is timely filed.
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2. GROUNDS FOR RELIFEF.

To prevail on a collateral attack on a judgment and sentence by way of a personal
restraint petition, a pgtitioner generally must first establish that a constitutional error has
occurred and it has resulted in actual and substantial prejudice or that a nonconstitutional error
has caused a complete miscarriage of justice. In re Pers. Restraint of Grantham, 168 Wn.2d 204,
212,227 P.3d 285 (2010) (quoting In re Pers. Restraint of Isadore, 151 Wn.2d 294, 298, 88 P.3d
390 (2004)).

L TRIAL COUNSEL FAILED TO PROVIDE EFFECTIVE ASSISTANCE OF
COUNSEL.

To prevail on an ineffective assistance of counsel claim, a criminal defendant must
demonstrate (1) deficient performance by counsel and (2) resulting prejudice. Strickland v.
Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984).

Courts presume counsel's representation was effective. Strickland, 466 U.S. at 689; State
v. McFarland, 127 Wn.2d 322, 335, 899 P.2d 1251 (1995). The presumption is rebutted if there
is no possible tactical explanation for counsel's action. State v. Reichenbach, 153 Wn.2d 126,
130, 101 P.3d 80 (2004). Legitimate trial tactics or strategy cannot form the basis for an
ineffective assistance of counsel claim. State v. Garrett, 124 Wn.2d 504, 520, 881 P.2d 185

(1994). State v. Garrett, 124 Wn.2d 504, 520, 881 P.2d 185 (1994).

/1]

/1!
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a. Trial counsel was ineffective for failing to prepare and knowing that police in fact had
petitioner never allegedly delivered methamphetamine in any controlled buy and that
the police had poorly documented such “controlled buy.”

Maureena Dudschus of the Washington State Patrol Crime Laboratory tested the
substance taken by the police during the controlled buy. RP 1.40, 143. She determined that the
substance contained methylsulfonylmethane, or MSM, a dietary supplement, that is not
methamphetamine. RP 143. She testified that by “eyeballing” the substance, she could have
thought it was methamphetamine because it also is a white crystalline type material. RP 145-146.
She testified that MSM sometimes is used as cutting agent with methamphetamine. RP 146.

TPD Officer Schultz testified that Exhibit 1, the substance recovered in the controlled
buy on June 3, 2013 was field tested and field tested positive for methamphetamine. RP 33, 35,
37.

Petitioner insisted to trial counsel from the on-set of the case that he not possessed or
delivered methamphetamine to anyone. Appendix E -Declaration of Petitioner. He urged counsel
to have the substance the tested by a defense expert. Id. Had this been done, the State would have
had to dismiss Count I — unlawful delivery of a controlled substance — methamphetamine and
also likely would have dismissed the Counts III — V [unlawful solicitation to deliver a controlled
substance; conspiracy to deliver a controlled substance; and conspiracy to deliver a controlled
substance].

This case began after police erroneously contended that they had performed a field test on
the substance in question and the field test yielded a positive result. However, close examination
of the testimony affirms that no field test was done. Officer Schultz carefully testified that “he”
did not perform the field testing. RP 35. In his testimony, he carefully distinguished between
acts that he personally performed with the use of the pronoun “I” and acts that the police téam
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assigned to the controlled buy performed with the pronoun “we”. E.g., RP 31-35. He testified
[after identifying the item as the suBstance purchased by the CI from Handlen who had
purchased it from Gaines], “. . .so when I took it from the C.I., we field tested it. it states heré it
field tested positive, the weight, which was 6.4 grams, so it was weighed, field-tested, placed
immediately in the sealed bag, again with case number, my initials because I was the case agent,
and then the same bar code and evidence, but it’s my name because I was the one who initially
placed it into property here.” RP 35.

Schultz testified that he was not certain that he had very specific information about where
the gun was found on the driver’s side floorboard, except that it was found by the driver’s feet.
RP 47. When asked if he was certain of that, he said, “Not really.” RP 47. He refreshed his
memory by reading from his report which clearly contained information from other officers
because Schultz also acknowledged that at time of the warrant stop on June 20, 2013, he was in
the rear of the van, staying out of sight until the other units were ready for the take down and
moving into position. RP 94.

Based on information from other officers that he had put in his report, Schultz testified
that there was a gun down by the driver’s floorboard and there was some movement there,
meaning that he was making a motion down there. RP 47. Schultz wrote in his report that what
directed their attention down there is that petitioner placed the firearm down there with his hands
“because, like I said, I was watching his hands.” RP 47, 48.

Schultz acknowledged that he included in his report observations made by others without
so identifying them as not his own. RP 87-88. For example, he described in detail the transaction
at which Handlen obtained the “bunk” although he did not observe it. RP 87. He also
acknowledged that he had not seen petitioner at that time. RP 88.

APO PERSONAL RESTRAINT BARBARA COREY, ATTORNEY, PLL.C
PETITION 902 South 10™ Street

! Tacoma, WA 98405
Page 4 of 13 253.779.0844




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Schultz recalled that Gaines was the registered owner of the car but that the bank was the

legal owner. RP 89.

b. Had trial counsel known that police had not done a controlled buy where petitioner
delivered methamphetamine, trial counsel could have and should have moved to
exclude all evidence that a sale of fake drugs was corroborative evidence of any
propensity to deliver drugs and further moved to exclude all testimony regarding any
such sale.

Jessica Handlen, the civilian who participated in the “controlled buy”, recalled that it
probably occurred in May. RP 207. She wés “pretty certain” about this. /d. although she had
been charged with dealing methamphetamine to a police informant on June 3, 2013, a day when
police saw her with petitioner, she did not remember that event. RP 209. During this time,
Handlen was using probably half an ounce of meth a day as well as heroin, working as a
prostitute and a police informant. RP 210, 213. Police wanted her to turn in petitioner but she
would not. RP 214.

She had pleaded guilty to delivering methamphetamine to police on June 3, 2013, but she
did not know that the substance she delivered in fact was not even methamphetamine. RP 214,

However, when the prosecutor showed her Exhibit 1, the substance admitted into evidence
as that from the controlled buy, she described it as appearing like “bunk” or “garbage.” RP 217.

She previously had told defense counsel that she had no testimony to give against
petitioner however she testified that she was testifying at trial against him because the deputy
prosecutor and her own attorney told her she would go to jail if she did not. RP 215.

Officer Schultz had not observed the dealings between Handlen and petitioner. RP 31-35, 87-

88.
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Thus there is no reliable evidence in the record regarding what, if anything transpired
between the two of them, and trial counsel should have heeded petitioner’s insistent and wise
advice to pfepare for the suppression hearing and the trial. In this case, petitioner’s knowledge
of the substance was critical. He urged counsel to prepare and counsel did not. As a result,
damning, irrelevant and unfairly prejudicial evidence was admitted.

c. Had trial counsel known that police had not done a controlled buy where petitioner
never delivered methamphetamine, trial counsel could have and should have moved

to exclude all evidence that petitioner had cash on his person where that cash could
not be shown to be related to any drug transactions.

Petitioner had $657.00 on his person when he was arrested. RP 121. The denominations of
the cash were four $100 bills, eleven $20 bills, two $10 bills, and 17 $1 bills. RP 122. At most,
police might have been able to connect it to fhe sale of a legal dietary supplement.

Instead, the court allowed the State to adduce testimony that this money could be the
proceeds from selling methamphetamine which petitioner would have purchased from Mexicans
on a “payment plan.” Police maintained that petitioner stated that he was “a runner” for the
Mexicans and that he was enroute to pick up “two poﬁnds.” RP 61, 62. Petitioner never said
whether he was picking up two pounds of enchiladas, clean laundry, or what. Id. However,
police jumped to the conclusion that he was picking up methamphetamine, although even with
the money order Brandon Ryan had just sent [$900], he would not have paid sufficient funds for
one kilo of meth. Police did not consider Ryan culpable in any drug transaction despite his

sending of money to Mexico on the date of the offense.
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Given the dearth of evidence that petitioner was involved in any drug dealing, trial counsel
should have had the alleged controlled substance tested as petitioner insisted and discovered the
great weaknesses in the State’s case. Defense counsel should move to exclude the State’s
speculation that defendant’s cash came from drug proceeds where there was no evidence to
support that and that baseless speculation was damning, irrelevant and unfairly prejudicial.

d. Tfial counsel] was ineffective for failing to adduce evidence that petitioner is legally

disabled under the Americans with Disabilities Act cannot work, and therefore for
failing to adduce evidence to establish that petitioner in fact received money from
lawful sources during the charged period , was not dependent on criminal acts as a
source of funds, especially where the deputy prosecutor repeatedly and erroneously
referred to petitioner as unemployed.

Petitioner is a disabled person and has been recognized as such by the State of
Washington since October 24, 1996. [Appendix F]. As the result of his disability, he receives
monthly payments from the State of Washington.

These vary in amount. [Obviously he does not receive any payments when incarcerated.]
However he has at times had custody of my son and he also has tried to work to make extra some
money to support himself and his family. He did temp work in 2008 and 2009 doing light
janitorial work, and has attached pay stubs to prove this. Appendix G. He has saved small
amounts of money when possible and also received money as gifts from family over the years. I
made a down payment on the Dodge Charger with these funds and financed it with monthly

payments. He traded in an older car when he purchased that car as well.

!

/.
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He told his attorney about his permanent disability and his sources of income. Petitioner
told him about these matters long before the trial started because he wanted to prepare for every
possible issue that might come up and make certain that he had all of the papers and documents
needed for the defense. The attorney told him not to worry. He was well aware of petitioner’s
permanent disability and limited financial ability. He knew that petitioner’s family was pulling
together to pay his fee as petitioner could not afford to pay him by myself.

Defense counsel suggested only late in the trial that it might be good to have some
records relating to petitioner’s disability. At that point, there was insufficient time to get them.

Throughout the trial, the deputy prosecutor referred to what he assumed to be petitioner’s
lack of legal income/funds. For example, he initially sought to offer a receipt for jewelry, “You
know, I suppose someone who is unemployed and is buying extravagant purchases it might be
indicative that he has an illegitimate source of incomé, but I am not offering that receipt.” RP 70.
The State offered and the trial court admitted wire transfers: Document One, from the
codefendant Brandon Ryan to Jesus Enrique Palomera in Mexico in the amount of $1,000.00 on
June 20, 2013; Document Two, the receip’; and actual transfer paper for Document One;
Document Three, a very faded wire transfer from petitioner in the amount of $900 to an
unknown individual in an unknown location in Mexico as well as the receipt dated May 29, 2013
which shows the recipient’s name to be Ana Ramos Cuevas in Jalisco, Mexico. RP 76-78.

The lead case officer, Albert Schultz of the Tacoma Police Department, had spent several
years working drugs cases as part of the department’s narcotics and vice unit and also assigned to
TNET, the Tacoma Enforcement Team, that works with the Drug Enforcement Administration

[DEA]. RP 12-13.
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Schultz had not previously heard the name Gaines as one that the Task Force was
targeting prior to the arrest, which he did not personally witness. RP 86-88. Schultz knows that it
is common for suspects to tell wild stories to try to get immunity to deal off potential charges.
RP 90.

| Schultz knew that $900.00 was not sufficient to purchase a kilo of meth or other drugs
from the Mexicans but he suggested that “it’s just like a car, you can be making payments.” TRP
90.66

Police did not find any drugs in petitioner’s possession or in his car that night. RP 90. No
fingerprints were found on any firearms. RP 110. The State did not request examination for
possible DNA recovery and testing. RP 112. Thus the State relied on innuendo and smear to
prove its case.

The deputy prosecutor called Robert Page, the records officer for the Washington State
Department of Employment Security [DES] to determine whether or not petitioner was
employed by any employer that was paying into Workers Compensation. RP 172-173, 184-185.
DES records would show a wages report if petitioner was employed by anyone who was
contributing to workers’ compensation or receiving unemployment benefits. RP 174. DES
records showed no wages reported or unemployment paid for petitioner for the period from
January 2012 through the end of December 2013. RP 184.

Page conceded that DES records would not show if a person was on Social Security
disability unless that person applied for unemployment. RP 185. DES would only attempt to

access those records only if the person applied for unemployment. RP 186.
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In closing argument, the deputy prosecutor continued to focus on defendant’s lack of
access to cash:

The evidence in this case, quite simply, in the spring and summer of 2013, Mr.
Gaines chose the easy way out, without a way to support himself, he chose to deal
drugs. He got caught, or he came to law enforcement’s attention, on their radar if you
will, when he happened to get caught in a controlled buy on June 3™ of 2013, and he
really got caught when they arrested him on June 29", and he chose to come clean
with the, to open up in the hopes of helping himself out in the process, calculated
gamble to telling them everything that he was involved in, hoping he could interest
them. ...... He’s here because he was involved in dealing drugs, he’s here because
he was caught with a gun and so was Mr. Ryan, and that what this evidence has
shown.

RP 277-278.

The deputy prosecutor emphasized,

You know he’s involved in large amounts of cash with no legitimate source.
Unemployed, no worker’s compensation, no anything, no way of supporting himself,
but he’s got thousands of dollars to send to Mexico. He’s got $638 in his pocket. He’s
driving around in a new Dodge Charger. All of this, again, is consistent with what he
tells Officer Schultz. That is how he supports himself. This is what he’s doing.” RP
286.

The deputy prosecutor also argued, based on no evidence whatsoever,

The informant and Ms. Handlen don’t have a relationship. Ms. Handlen
doesn’t know the informant. She told you that she was in prison racking her brain
trying to figure out who it was. She doesn’t know this informant, so she and Mr.
Gaines decide this person we don’t know, we don’t care about, just give him
bunk, just give him something that looks like methamphetamine. Easy money.
Mr. Gaines wasn’t expecting to be dealing drugs. This was a last-minute thing., he
gets called to come drop off something, he drops off something, and sure enough,
he gives it to Ms. Handlen, who gives it to the informant . . . RP 291.

The deputy prosecutor’s argument about Ms. Handlen and petitioner’s making a plan to
sell “bunk” to the unknown informant is not based on any testimony whatsoever. RP 201-217. It

was not a reasonable or fair inference from the evidence.
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Rather it was fabricated by the deputy prosecutor to sell his case to the jury. This is
impermissible, intentional, flagrant prosecutorial misconduct.

The police did not seize the Dodge Charger because it was owned by the bank, not by
petitioner. RP 307-308. The evidence was clear that petitioner did not own the car.

In rebuttal, the deputy prosecutor impermissibly argued that petitioner had a lengthy
history of drug dealing and setting up buys with the Mexicans.

This argument in part was intended to position him in the drug hierarchy but also to
explain his wealth:

Mr. Cross tells you, look at the dates, June 3", and June 20®. That’s all we
care about. No, certain events happened on June 3. Certain events happened on June
20™. Facts that occurred before June 3™ become relevant, like wiring money to
Mexico. Is this his first dance? Is this his first rodeo, June 3™? No. Does he know
what he’s doing? Is this something — is he a novice? No, because you look at the wire
receipt from May29th. He has experience here. He knows what he’s doing. It kind of
adds to this idea that he would sell bunk to kind of dupe the drug addict. It adds to the
idea that it’s an ongoing enterprise for him. We just happen to know about a couple
of dates in particular. RP 318.

In this case, trial counsel had no strategy for trial. Trial counsel had not read the
discovery or understood the Washington State Patrol Crime Laboratory report. In a case where
the defendant is charged with possession of a controlled substance, it is essential that defense
counsel understand whether or not the State has even charged the defendant with a crime. Here
the State had not done so. Defense counsel should have known this within weeks of getting this
case and should have sought appropriate relief. Defense counsel should have sought a material

witness warrant for Richard Thompson who had stated that the gun on the driver’s side

floorboard was his gun.
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Because he was seated directly behind petitioner, his testimony would have been
exculpatory because it would have been very easy for a firearm to move under the seat as the car
moved, turned, or stopped. Further, trial counsel, knowing that petitioner was legally disabled
and receiving support from the State, should have adduced evidence of this at trial to counter the
State’s outrageous arguments that petitioner is a parasite who supports himself only be drug-
dealing. In addition, trial counsel violated his duty to his client when he made repeated motions
to withdraw, at least for inability to communicate with petitioner, and yet, after being ordered to
stay on the case, continued to fail to communicate with petitioner throughout the trial.

At petitioner’s motion for new counsel, while trial counsel was still petitioner’s attorney,
trial counsel should have acted to ensure that petitioner’s arguments were heard by the court.

B. PETITIONER WAS DENIED HIS CONSTITUTIONAL RIGHT TO ARGUE

HIS MOTION FOR REPRESENTATION BY THE ATTORNEY OF HIS CHOICE IN

THE SUPERIOR COURT.

In State v. Gaines, No. 46852-2-11 9 [conviction underlying this appeal], petitioner filed
multiple motions for discharge of Mr. Cross. Appendix H . Mr. Cross Filed motions as well.
Appendix L.

Although the court heard from Mr. Cross and later Ms. Corey, the trial court never
allowed petitioner to address the court. Petitioner would have addressed his concerns that he
required new counsel to prepare for trial regarding the forensic tests, preparing a case strategy,
subpoenaing witness Richard Thompson, subpoenaing records regarding his disabilities and

finances — all of which he believed were critical to his defense and none of which were done.
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Petitioner believed and continues to believe that he was denied his constitutional right to
counsel of his choice. Petitioner believes and continues to believe that different counsel would
have resulted in a different outcome at trial. See appendix E.

3. CONCLUSION.

For the foregoing reasons, petitioner respectfully asks this court to grant the relief requested

herein.

[ DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF THE STATE OF
WASHIGTON THAT I AM THE ATTORNEY FOR PETITIONER KEONI EDWARD APO,
CONVICTED UNDER HIS FORMER LEGAL NAME OF JEREMY EDWARD GAINES,
THAT I HAVE READ THE PETITION, KNOW ITS CONTENTS, AND I BELIEVE THE
PETITION IS TRUE.

‘Signed in Tacoma, Washington on February 5, 2018

Barbara Corey, WSB#11778
Attorney at Law

APO PERSONAL RESTRAINT BARBARA COREY, ATTORNEY, PLL.C
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THIS MATTER coming on regularly for a hearing, petitioner

Petitioner,

being represented by Geoffrey Cross, the petitioner being in

prison. Good caﬁse appearing, now therefore, it is hereby
ORDERED, ADJUDGED and DECREED that the name of “petitioner is

changed to Keoni Edward Apo, and upon payment of the appropriate

fees the Clerk of the Court shall file this Order with the County
Auditor.

oare: Seahandesd 15,2017 &bﬂi%%{@oub
JUDGE

Presented by:

GEOFFREY C. CROSS, WSB #3089°
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IN COUNTY CLERK'S OFFICE,
. PIERCE COUNTY, WASHINGTQ

August 28 2017 2:06 PM

KEVIN STOCK
COUNTY CLERK
NO: 17-2-10432-4

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR PIERCE COUNTY

In re the Name Change of: NO. 17-2-10432-4

JEREMY EDWARD GAINES, DECLARATION OF

)

)

)

) GEOFFREY CROSS
)

)

General were Put on notice of this hearing. My, Gaines was
incarcerated in the Piercé County Jail at the time he started
this case. pe wished to change my name for two reasons. The
last name Apo is the nane of his biological father who is
deceased. Two, the brosecutor stated to the press that he had

been offering to inform on other defendants. This put his life

in danger.

Declaration of

LAW OFFICES OF
Geoffrey Cross - 1 GEOFFREY C. CROSS, PS., INC.

801 S0. | STREET #2082
TACOMA, WASHINGTON 884085
TELEPHONE: (253) 272.8838

FAX; (253) 572-B348
G.CRDSS’}QdO@YAHUO.CDM
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of Appeals, Division II. 71 have been his attdrney for forty
Years and was Present at the hearing. The Court Commissioner
came up with all sorts of raticnalizations of why he should not
change his name ang finally denied it based on jurisdiction only.
Clearly this case was started when he was a resident of
Pierce County. He is involuntarily a resident of another county
and the court should allow him to change his name. There was no
opposition. Attached are the relevant documents for this case.

DATED at Tacoma, WA this day of August 2017.

Geoffrey C. Cross, WSB #3089
Attorney for Petitioner

Declaration of

. LAW OFFICES OF
Geoffrey Cross

GEOFFREY C. CROSS, Rs., INC.

801 80. | STREET #202
TACOMA, WASHINGTON 88405
TELEPHONE: (853) 272-5993
FAX: (253) 572-8248
G.CROSS1830@VAHOD rrns
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IN OPEN COURT
SUPERIOR COURT OF WASHINGTON FOR PIERCE cOUNTY QLT 3 1 201
STATE OF WASHINGTON,
Plaintiff, | CAUSENO: 13-1-02515-1 By
s , ~ DEPUTY”.
JEREMY EDWARD GAINES, WARRANT OF COMMITMENT OCT 3 1 2014
D O County Jail
2) B8 Dept. of Carrections

Defendant { 3) 3 Other Custody

THE STATE OF WASHINGTON TO THE DIRECTOR OF ADULT DETENTION OF PIERCE COUNTY:

WHEREAS, Judgment has been proncunced sgginst the defendant in the Superior Court of the State of
Washington for the County of Pierce, that the defendant be piumi shed as specified in the Judgment snd
Sentence/Order Modifying/Revaking Probaticn/Community Suparvision, 8 full and correct copy of which is
attached hereto.

[]11 YOU, THE DIRECTOR, ARE COMMANDED toreceive the defendant for
classification, confinement and placement as ardered in the Judgment and Sentence.
(Sentence of confinement in Pierce County Jail).

dJ 2 YOU, THE DIRECTOR, ARE COMMANDED totgke and deliver the defendant to
the proper officers of the Department of Carrections; and

YOU, THE PROPER OFFICERS OF THE DEPARTMENT OF CORRECTIONS,
ARE COMMANDED toreceive the defendant for classification, confinement and
placement g5 ardered in the Judgment and Sentence. (Sentence of confinament in
Department of Carrections aistady).

WARRANT OF : Office of Prosecuting Attorney

930 Tacoma Avenue S. Room 946
COMMITMENT -1 Tacoma, Washingtun 98402:2171

Telephone: (253) 798.7400
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13-1-02515-1

YOU, THE DIRECTOR, ARE COMMANDED toreceive the defendant for

[]3
dlassification, confinement and placement as ardered in the Judgment and Sentence.
(Sentence of confinement ar placement nct covered by Sections 1 and 2 above).
Dated: 10.31.14

u““" i ey, J UDGE
§s 6‘ " ”" Z CLERK
S M Q%
£ 4‘2“’.% e Y L/
LA G 2]
2o, Pa)  JSF DEPUTY CLERK
LN Hsppyero®

" K/TC‘ CO\)\\\\‘\\

""lmmu\\\“

0633 1 2 M@L_J&em
IV 2%

STATE OF WASHINGTON
88!
Caunty of Pierce

I, Kevin Stock, Clerk of the sbove entitled
Court, do hereby certify that this faregoing
instrument is a true and coyrect capy of the
arigingl now on file in my office.
IN WITNESS WHEREQF, I hereunto setmy
hand and the Seal of Said Court this

dsy of ;

KEVIN STOCK, Clark
By: , Deputy

ajm

WAHRRANT OF
COMMITMENT -2

£
D
IN OPEN COURT

OCT 31 201

e

DEPUTY,

Office of Prosecuting Attorney
930 Tacuma Avenue S. Room 946
‘Tacuma, Washington 98402-2171
‘Telephone: (253) 798-7400



. o //-\\ -
ULy L ! \/\ )
- T - 13-1-02515-1
1
M
o 2
]
O 3
4
5
LLg 6
L{ 7 SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNT,
g :
wy 8
9 STATE OF WASHINGTON, ,
Dlaintiff,
o 10
i vs
O 1 D Pri
(] JEREMY EDWARD GAINES [ JRCW 9.%4A 712\0. A 507 Pricon Confinement
vt 12 Defendant. | [ ] Jail One Year or Less 3
T ' { ] Fire-Time Offender OCT ! Zﬂ“
~o13 SID:  WA15619003 [ ] Spedial Sexual Offender Sentencing Alternative
=~ DORB: 07/2011978 [ ] Special Drug Offender Sentending Altermnative
~l 14 [ ] Altemnetive to Confinement (ATO)
[ ] Cleric’s Action Required, para 4.5 (SDOSA),
15 4.7and 4.8 (SSOSA) 4.15.2,53, 56 md 58
{ }Juvenile Decline [ JMandstory [ JDiscretionary
16
L HEARING
17 L1 A sentencing hearing was held and the defendant, the defendant's lawyer and the (deputy) proseating
gitomey were present. '
«~bu 18
e I FINDINGS
19 There being noreasm why Jjudgment should not be pranounced, the court FINDS:
20 .
2.1 CURRENT OFFENSE(S): The defendant was found guilty on  10/29/14
2] by[ Jplea [ X]jury-verdict[ ]benchtrial of
2 COUNT | CRIME . ROW ENHANCEMENT? { DATRD INCIDEN T NO.
23 IYFRe CRIME.
I UNLAWFUL 9.41.040(1)(a) NONE 08/03/13 TACOMA D
Ll 24 DOSSESSION OF A ] 131540708
crr FIREARM IN THE
25 FIRST DEGREE
(GGGoE) . A
2% 51 UNLAWFUL 69.50.401(1)(2)( | FASE 04/20/13 TACOMAFD
SOLICITATION TO 8-D
27 DELIVER A £4.28.030
CONTROLLED
28 SUBSTANCE (780-S)
JUDGMENT AND SEN'I;ENCE J5)
elon J2) of Office of Prosecuting Attorney
. -9 0TS 57 i,
1.: - Telephune: (253) 798-7400
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COUNT | CRIME RCW ENHANCEMENT | DATEQF INCIDENT NOQ.
. TYPE® CRIME
v CONSPIRACY TO 69.50.401(1 )(2)( FASE 06/03/13 131540708
DELIVER A £ ~D ‘
CONTROLLED 2.50.407

* (F) Firearm, (D) Other deadly weapans, (V) VUCSA ina protected zone, (VH) Veh Hom, See RCW 46.61.520,
(JP) Ruwvenile present, (SM) Sexual Motivation, (SCF) Sexual Conduct with a Child for aFee. See RCW
9.94A.533(8). (Ifthe aimeis s dug offense, include the type of drug in the secand column.)

as charged in the Jury Verdict Infarmation

[¥X] A special verdict/finding for use of firearm wasratumed on Count(s) IQ "and VRCW 0.94A 602,
9.84A 533,

[ ] Cuwrrent offenses encompassing the same oriminal conduct and counting as ame crime in determining
the offender score sre (RCW 9.94A 589); '

[ ] Other anrent convictions listed tnder different cause numbers used in calculating the offender scare
are (lit offense and cause number):

22 CRIMINAL HISTORY (RCW 9.944 525):

COUN? CRIME . DATEOF Ebeial DATEOF | 2 | rypeor
NO SENTENCE € oraty &St cm v | CRME

: PSP 2 . 031687 | Berce Co., WA 1071471 | NV

5 BURG 1 “09/MI92 Pierce Co., WA nsi@m ] v

3 URA 04712783 Perce Co, WA 05110193 7 NV

. “RESBURA 04722703 Perce Co.. WA 05710703 ] 12

; UFFABY A MINOR 070795 Perce Co., WA 05122195 7 NV

s ASLYTWIFASE 0270538 Pierce Co., WA 10723796 A [V

7' AT OIS | Wierce Ca, WA LE B P

. ASLT3 13706/ Plerce Co.. WA 01703702 X NV

o UFFA 12756702 Pierce Co., WA 01/03/02 K NV

10 ASLYZ W/DWSE 12/06703 “Pierce Co., WA 09:9702 A v

I UPFA T 12/06103 “Plerce Co., WA owgsm A NV

[ ] The court finds that the following prior convictions are ane offense for purposes of detemining the
offender scare (RCW 0.04A_525):

JUDGMENT AND SENTENCE (J5) | '
(Felmy) O/W) Page 2 of Office of Proseculing Atlurney

930 Tacomna Avenue 8. Room 946
Tacuma, Washington 98402-2171
Telephone: {253) 798.7400
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'13-1-02515-1

IV. SENTENCE AND ORDFR
IT IS ORDERED: '

4.1 Defendant shall pay to the Clerk of this Court: (Fivrco County Clerk, 930 Tacoma Avo #110, Tacoma WA 98402
JASS CODE |

RTN/RIN $ Restinttion to; .

$ Restittion to: 1

(Name and Address--address may be withheld and provided confidentially to Clerk's Office).
PCP $ 500,00 Crime Victim assessment

DNA $ 100.00 DNA Datahase Fee

PUR $ Court-Appointed At:mney Fees and Defense Costs
$ .
¥

FRC 200.00 Criminal Filing Fee
Fine

OTHFR LEGAL FINANCIAL OBLIGATIONS (specify below)
L Other Costs far:

¥ Other Costs far;
500 _TOTAL

{ 1 The shove total does not include all restitition which may be set by later order of the cowrt. An agreed
regtitution order may be entered RCW 5.94A 753, A restitution hegring:

[ ] shall be set by the prosecutar.
[]isscheduled for
[ JRESTITUTION. Order Attached

[ ] The Department of Corrections POC) o derk of the cowrt shall immedistely issue a Notice of Payroll
Deduction. RCW 9.94A. 7602, RCW 0.94A 76((8). ‘

[X] All payments shall be made in accordance with the polidies of the clerk, cammencing immediately,
unless the court s&eeciﬁcally sets forth the rate herein: Not less than § Pec OOC, permonth
commencding . < - RCW 9.94.760. If the court doesnot set the rate herein, the
defendant shall repert to the clerk’s office within 24 hours of the entry of the judgment and sentence to
2 up g payment plan.

The defendant shall report tothe clerk of the court or as directed by the clerk of the court to provide

financial md other information as requested RCW 9.94A.760C7)(b) ;

[ ] COSTS OF INCARCFRATION. In sddition to other costs imposed herein, the court finds that the

defendant has ar is likely to have the means to pay the costs of incarcerstion, and the defendant is
ardered to pay such costs et the statutery rate. RCW 10.01.160.

COLLECTION COSTS The defendmt shall pay the costs of services to collect unpaid legal financial
cbligations per contract ar stanute. - RCW 36. 18.190, 9.94A780 and 19.16.500.

INTEREST The finandal obligations imposed in this Judgment shall bear interest from the dste of the
judgment until payment in full, st the rate applicable to civil judgments. RCW. 10.82.090

COSTS ON APPEAL An award of costs on appeal againg the defendant may be added to the total legal
financial cbligations. RCW. 10.73.160.

JUDGMENT AND SENTENCE (J5) |
(Felmy) (7/2007) Dage ﬂ of E! Office of Prosecuting Attorney

930 Thcema Avenue S, Room 936
Tucoma, Washington 98402-2171
‘Telephone: (253) 798-7400
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|
:__ ; ) 41v  ELECTRONIC MONITORING REIMBURSEMENT. The defendant is ordered to reimburse
o : (name of electronic manitaring agency) at :
& s for the cost of pretrial electronic monitaring in the amaunt of § i

42 [X] DNA TESTING. The defendant shall have a blood/biological sample drawn for purpases of DNA
4 identification gnalysis and the defendant shall fully cooperate in the testing. The sppropriste agency, the

county ar DOC, shall be respansible for obtaining the semple pricar to the defendant’s release from
confinement. RCW 43.43,754, ‘

5
[ ] BIVTESTING. The Heslth Department or designee shsll test and counse] the defendant for HIV as
‘iu 6 soon gs possible and the defendant shall fully cooperste in the testing RCW 70.24.340,
h 43 °  NOCONTACT |
E_' 7 The defendant shall not have contact with (name, DOB) including, but not
i limited to, persanal, verbal, telephonic, written or contact through a third party for years (no to
i 8 ’ exceed the maxirnum stehitory sentence). ‘ '
[ ] Domestic Violence No-Contact Order, Antiharassment Mo-Contact Order, ar Serual Assault Protection
9 Order is filed with this Judgment and Sentence.

10 44 OTHFR: Property may have been taken into custody in canjunction with thxs case. Property may be
reiuned to the rightful owner. Any claim for retum of such property must be made within 90 days. After
90 days, if you donot make a claim, property may be disposed of according to law.

2l
T 1

{4
i 12
- rla}' '
e
~i _;
=i 14
15
16
44 [ ] Allproperty is hereby forfeited
17 [ ] Property may have been taken into custody in conjunction with this case. Property may be retirned to
1 the rightful owner. Any claim for return of sich property must be made within 90 days After 00 days, if
o 18 you donot make a claim, property may be disposed of according to law.

19 44>  BONDIS HFREBY EXONERATED

23
sLL 24
‘ir

25

26

27

28

JUDGMENT AND SENTENCE (JS)
(o) 0D o o 3 ikl i 8

‘Tacoma, Washington 98302.2171
o Telephone: (253) 798-74040
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T 13-1-02515-1

4.5 CONI"INMNT OVER ONE YEAR: PERSISTENT OFFENDER. Thé defendant was foumd to be a
Dersistent Offender, 3

14 The court finds County - ond W is amost sericus offense and thet the defendant has
been convicted o &t least two separate OCCASions of most sericus offense felonies, at least ane of
which ocairred before the commission of the other most. serious offense for which the defendant was
previously convicted, =

[ ] The court finds Count is 8 arime lizted in RCW 9.84A.030(31)(b)() (e.g., rape
in the first degree, rape of a child in the first degree (when the offender whs sixtesn years of age o
older when the offender committed the offense), child molestation in the first degree, rape inthe
second degree, rape of a child inthe second degree (when the offender was eighteen years of age o
older when the offender committed the offense) or indecent liberties by forcible compulsion; o any of
the following offenses with & finding of sexual motivation: rawrder in the first degree, murder inthe
second degree, hamidide by sbuse, kidnapping in the first degree, kidnspping in the second degree,
assauit in the first degree, assanlt in the second degree, assault of 2 child in the first degree, assanit of a
child in the second degree or burglary in the first degree; or an attempt to commit any crime listed in
RCW 9.%4A 030(31)(b)(D), and that the defendsnt hes been convicted on &t least one separste
occasian, whether in this state or elsewhere, of a crime listed in RCW 9.944 0302 DO or any
federal or cut-of-state offense ar offense imder pricr Washington law that is comparable to the offenses
listed in RCW 9.94A_ 030(31)(b)(i). :

Those prior convictions are included in the offender scare as listed in Section 2.2 of this J’udghent amd
Sentence. RCW 9.94A.030, RCW 9.04A.

(8) CONFINEMENT. RCW 0.94A.570 and RCW 9.94A.589. Defendant is sentenced to the following
term of tetal confinement in the custody of the Department of Carections:

Life without the possibility of early relesse on Cone.~ T and S
' HWo months on Count I
manths on Count

months on Coumt

Actual mpnber of manths of total confinement ardered is: Life without the possibility of early release.
() CONSECUTIVE/CONCURRENT SENTEINCES. RCW0.94A.589. P@ll caunts shall be served
concurrently, except for the portion of those counts for which there is a spedial finding of firearm o

cther deadly weapon as set farth shave gt Section 2.3, and except for the following counts which shall
be served conseatively: .

The sentence herein shall nm MSermively to dll felony sentences in cther case numbers that were
imposed price to the conmission of the arime(s) being sentenced. ‘
The =entence herein shall run conamrently with felony sentences in ather csuse numbers that were

imposed subsequent to the commission of the arime(s) being sentenced wnless otherwise set forth here,
[ ] The sentence herein shall nn canseatively to the felony sentence in cause number(s)

The sentence herein shall nm conseatively to all previously imposed misdemesnor sentences unless
ctherwise set forth here:

Confinement shall commence immedistely unless otherwise set forth here:

JUDGMENT AND SENTENCE (J5)
(FGIMY) {7/2007) Dage Q of Office of Prusecuting Attorney

930 Tucoma Avenue S, Room 946
Tacoma, Washington 98402-2171
Telephnne: (253) 798-7400
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V. NOTICES AND SIGNATURES

COLLATFRAY ATTACK ON JUDGMENT. Any petition or mation for é:ollateral attack an this
Judgment and Sentence, including but net limited to fny personal restraint petition, state habess carpus
petition, motion to vacate judgment, motion to withdraw guilty ples, motion for new trial or motion to

arrest judgment, must be filed within ane year of the final judgment. in this matter, except as provided for in
RCW 10.73.100. RCW 10.73.090. i

LENGTH OF SUPERVISION. For mn offense committed prior to July 1, 2000, the defendant shall
remain under the couwrt's jurisdiction and the supervision of the Department of Carrections for gperiod up to
10years fram the date of sentence «x release fram confinement, whichever is longer, to assure payment of
all legal financial obligations unless the court extends the iminal judgment an additional 10 yesrs. Foran
offense committed on or after July 1, 2000, the court shall retain Jjurisdiction over the offender, for the
purpose of the offender’s compliance with payment of the legal financial obligations, unti} the obligatian is
completely satisfied, regardiess of the statitery maximum for the crime. RCW 9.04A.760 and RCW
9.94A.505. The derk of the court is suthorized to collect unpaid legal financisl obligations at any time the
offender remains under the jurisdiction of the cowrt for purposes of his ar her legal financial obligatians
RCW 9.9448 760(4) and RCW 9.94A.753(4).

NOTICE OF INCOME-WITHHOLDING ACTION, If the court has not ordered an immediste notice
of payroll deduction in Section 4.1, you sre notified that the Department of Ccrrections ar the clerk of the
court may issue & natice of payroll deduction without notice to you if you are mare than 30 days past due in
manthly payments in an amount equal to ar greater than the amount payable for cnemonth. RCW

9.84A. 7602, Other income-withholding sction under RCW 9,044 may be taken without firther notice.
RCW 9.94A.760 may be taken without further notice. RCW £.944 7606.

RESTITUTION HEARING.
[ ) Defendant waives any right to be present at any restitntion hearing (sign initials):
CRIMINAL ENFORCEMENT AND CIVIL COLLFCTION. Any violation of this Judgment and

Sentence is punishable by up to 60 days of confinement per viclation. Per section 2.5 of thic doament,
legal financial obligations are collectible by civil means. RCW 9.54A_634.

FIREARMS. Youmust immedisately surrender any concealed pistol license and you may not own,
Use or possess any {irearm unless your right to do so is restored by & court of yecord. (The court clerk
shall forward a copy of the defendant's driver's license, identicerd, or comparable identification to the

Department of Licensing along with the date of convidtion o canmitment ) RCW 9.41.040, 9.41.047.

SEX AND KIDNAFPFING OFFENDER REGISTRATION, RCW 0A 44.1 30, 10.01.200.
N/A

[ 1 The court finds that Count is a felony in the commission of which amaotor vehicle was used
The clerk of the court is directed to immediately forward an Abstract of Court Recard to the Department of
Licensing, which must revake the defendant’s driver' s license. RCW 46.20.285.

If the defendant is or becomes subject to court-crdered mental headlth ar chemical dependency trestment,
the defendant mus notify DOC and the defendant’s trestment infarmation must be shared with DOC far

the duration of the defendant’s incarceration and supervision. RCW 9.94A. 563,

JUDGMENT AND SENTENCE (JS)
(Felany) (7/2007) Page 2 of ' Office of Proseeuting Attorney

930 I'ncoms Avenue 8. Reom 946
"lucoma, Washington 98402.2171
Telephunes (253} 798-7400
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310  OTHER:

DONE in Open Cowrt and in the presence of the defendant this date: ‘0'3‘-:;"'1

JUDGE &/
A

Print name Thomas J. Eelnagle

Qo < D).

Depity Prosecuting Attcrney Attormey for Defendant  FLED
Print name: _ Jesse. \AJifleg, Print name: DEPT. OURT
WSB #2543 WSB # _ 7\ OPENE
Defendant ~ .

Print name;

VOTING RIGHT S STATEMENT: RCW 10.64.140, I acknowledge that my right to vote has been logt due to
felony convictions. If I am registared to vate, my voter registration will be cancelled My right tovote may be
reared by: &) A certificate of discharge issued by the sentencing cowrt, RCW 9. 94A.637; b) A court arder issned
by the sentencing cowrt restaring the right, RCW 9.92.066, ¢) A final order of discharge;ismed by the indeterminate
sentence review board, RCW 9.96.050; ar d) A centificate of restaration issued by the governar, RCW 9.86.020.
Vating beforethe right is restored is 8 class C felany, RCW 92A.84.660.

) ~
Defendant’s signanre: YM W
v / < [V

JUDGMENT AND SENTENCE IS)
(Felony) (7/2007) Page § ofé_

Office of Prosecuting Attorney
930 Tacoma Avenue S. Room 946
Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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Mg CERTIFICATE OF CLERK
LA CAUSE NUMBER of this case: 13-1-02515-1

e .
4 1, KEVIN STOCK Clerk of this Court, cartify that the faregoing is a full, true and correct copy of the Judgment and
Sentence in the above-entitled action now on recard in this office. :
S ‘
WITNESS my hand and sesl of the said Supericr Count affixed this date:
6
0 Clerk of said County and State, by: ; , Deputy Clerk
7 i
-~
|:7‘|
iy 8

tee 9 IDENTIFICATION OF COURT REPORTER

] ” 10 gY\U/\ Q/ﬂ/\(\}’ | IO(’/W('

; Court Reporter

Crll
(¢

i1

!

=i 14

Lut 15

rre

16

18
19
20
bLL 2]
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22
23
24
25
26
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rrr
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JUDGMENT AND SENTENCE (JS)
(FE’.MY) (7/2007) Page I of Office of Prosecuting Attorney

930 Tacoma Avenue 8. Ruom 946
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Opinion

91 BJORGEN, C.J. — Jeremy Edward Gaines appeals his
convictions for solicitation to deliver a controlled
substance, conspiracy to deliver a controlled substance,
first degree unlawful possession of a firearm, and the
firearm enhancements attached to the first two
convictions.

¥2 Gaines argues that (1) insufficient probable cause
supported the warrant to search his vehicle, (2) the trial
court abused its discretion in denying his motion for
continuance, effectively depriving him of his right to
choose private counsel, (3) solicitation to deliver a
controlled substance is not criminalized, and (4) the
State presented insufficient evidence to allow a jury to
return guilty verdicts on his convictions.

Y3 We decline to address the merits of Gaines's search
warrant argument, because it was not adequately
addressed in his briefing. As to[*2] his other
arguments, we hold that the trial court did not abuse its
discretion in declining his motion for continuance, that

chapter 9A.28 RCW criminalizes solicitation to deliver a’

controlled substance, and that there is sufficient
evidence to uphold all of his convictions.

Y4 Accordingly, we affirm.
FACTS

95 On June 3, 2013, police used a confidential informant
(CI) to conduct a controlled buy! from Jessica Handlen.

! According to the record, a “controlled buy” is where police officers
arrange [*3] and observe a d}ug transaction to acquire information
about potential illegal drug activity. Verbatim Report of Proceedings
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Police observed the CI and Handlen meet and watched
Handlen explain to the CI that she was waiting for her
“source.” Verbatim Report of Proceedings (VRP) at 28-
29. Shortly thereafter, a white Dodge Charger pulled up
near Handlen and the CI. The vehicle was registered to
Gaines and officers identified the driver in the vehicle as
Gaines. Police observed Handlen go up to the driver's
side window for a brief moment and then return to the
Cl. The CI returned to the police and gave them a
package received from Handlen, which field tested at
the time as 6.4 grams of methamphetamine. However, it
was later discovered that this substance was in fact
methylsulfonylmethane, a legal substance that is often
mixed with methamphetamine .2

$6 On June 20, police stopped Gaines's Dodge Charger
in order to execute a search warrant. As police
surrounded the vehicle, three occupants were identified,
including Gaines in the driver's seat and Brandon Ryan
in the front passenger seat. Police observed Gaines's
hands make a downward motion in front of himself and
later found a gun placed on the front floorboard on the
driver's side in front of Gaines. Police also later found a
second gun on the front floorboard of the front
passenger's side in front of Ryan.

97 Upon arrest, Gaines made several statements to the
police. He acknowledged that he dealt narcotics but that
“he was a small fish ... [as] a runner® for [*4] the
Mexicans.” VRP at 60-61. He stated that he was
“[wliring the money to Mexico for the dope man” and
was “supposed to be picking up two pounds.” ld. at 62,
65.

98 The police found wire transfer receipts during their
search of Gaines's vehicle. The first receipt was dated
May 29, 2013, four days before Gaines was observed

(VRP) at 19-20,

2The State expected an expert to testify that the drugs from the Junc
3 transaction were methamphetamine. However, at trial, a state
patrol laboratory forensic scientist testified that it was a purely legal
substance, often used to “cut” methamphetamine. VRP at 140, 143,
145-46. Thus, Gaines was subscquently charged with delivery of an
imitation controlled substance. The jury later acquitted Gaines of this
charge,

* According to the record, a “runner” is someone who gets paid to
broker deals for a higher level person or entity in a drug operation,
VRP (Oct. 21, 2014) at 61. They often transport drugs from one
person to another and then give money back to the higher level
person or entity in exchange for the drugs.

contacting Handlen on June 3. The May 29 receipt
indicated that Gaines :sent $900 to an Ana Ramos
Cuevas in Mexico. The second wire transfer receipt was
dated June 20, 2013, the same day Gaines and Ryan
were arrested. The June 20 receipt indicated that Ryan
had sent $1,000 to a Jesus Enrique Palomera in Mexico.

99 After the State charged Gaines for his involvement in
these crimes, he requested that Gary Clower, a privately
retained attorney, replace his assigned public defender.
The judge granted the request on J uly 2, 2013. After the
prosecutor and Clower jointly requested and received
two continuances, Gaines [*5] replaced Clower with a
new private attorney, Geoffrey Cross. With Cross as
Gaines's counsel, the case was continued six times. Two
of the continuances were requested solely by the
prosecutor to accommodate his trial schedule, but most
were requested by both parties.’

910 Gaines voluntarily retained Cross for approximately
seven months, but on May 7 and 8, 2014, Gaines and
Cross respectively moved to have Cross replaced. At the
time, Cross had also [*6] filed a motion for a
competency evaluation of Gaines. On May 15, the trial
court heard arguments and granted the competency
evaluation. However, the court denied the motion for
substitution of counsel, reasoning that the trial date was
too close and that “if there are questions about his
competence, this certainly isn't the time for him to be
making a decision about withdrawing counsel.” VRP
(May 15, 2014) at 30-31. Gaines later spent some time
at Western State Hospital until his competency was
deemed restored a few months later.

§11 Shortly after Gaines's competency was restored,
Cross moved to withdraw as counsel twice, stating that
Gaines maintained he did mnot want Cross's

4On Jan 15, 2014, Gaines's case was continued to accommodate the
prosecutor's trial schedule. On May 1, the case was continued at the
State's request due to the prosecutor being in another trial.

$0n Jan 27, 2014 both parties requested a continuance to complete
discovery and to accommodate the prosecutor's trial schedule. On
March 11, the case was continued because Gaines's co-defendant's
attorney was sick. On March 17, the case was continued because of
“[defense] attorney & [plaintiff] atty conflicts.” Reply Br. of
Appellant, App'x F. On April 7, the case was continued because new
charges had been brought against Gaines while he had been out on
bail, the attorneys needed more time to prepare for trial, and the
primary police witness was unavailable,
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representationS Cross's affidavits to these motions
stated that he had a “fairly good relationship” with
Gaines until May when Gaines requested him to be
discharged. Clerk's Papers (CP) at 330. Cross expressed
that when he had the prosecutor meet with Gaines and
himself, Gaines took “excessive exception to the fact
that [he] even exposed him to the prosecutor.” CP at
330. Cross also stated that when he tried to go to the jail
to prepare for trial, Gaines refused to allow him access
to the jail. To Cross, “[a]ll communication between
[him]self and [ ] Gaines ha[d] broken [*7] down.” Id.
Meanwhile, the trial court granted two more jointly
sought continuances,’ and trial was ultimately set for
October 16, 2014. At this point, Gaines's case had been
continued for over a year from the original trial date of
August 13, 2013.

912 On the day set for trial, October 16, 2014, the court
heard Gaines's and Cross's renewed motion for a
continuance and counsel substitution in conjunction
with Barbara Corey, who was a private attorney with
whom Gaines wanted to replace Cross. The court
ultimately denied the motions. When the court asked
Corey if she could try the case before the end of the
year, she replied, “I think not.” VRP (Oct. 16, 2014) at
12. Although Corey stated that she could try the
case [*8] in February 2015, the court disagreed based
on Corey's caseload, which contained many cases that
were all nearing a year old or more and would soon
require resolution. The court stated that even “if half of
them settled ... [i]t would still take a year to try this
one.” Id. at 9. It further noted that the Gaines case itself
was already “very old” and that if it had only been “a
30-day-old, 60-day-old, 90-day-old case, that's
something else.” /d. at 19. The court also had concerns
about the right of Ryan, Gaines's co-defendant, to a
speedy trial, even though Ryan himself was not worried
about a few more months' delay. The trial court also
noted that Cross's motions to substitute had been denied
at least “twice™ previously, id. at 18, and that if Gaines

6Cross moved to withdraw another time as well, before Gaines's
competency was restored.

70n September 17, 2014, the case was continued again because
“additional time {was] needed to consider resolution options” and
Gaines had just provided a supplemental witness list and evidence.
CP at 353. On September 30, the case was again continued because
Gaines was “irying to track down material witness,” a “[w]itness for
[the] State [was] not available” and “[sltatus of [Gaines's]
representation {was] up in the air.” CP at 354,

was going to throw what “amounts to kind of a tantrum”
because he did not gét his way, the court was not
compelled to grant his motion for new counsel.? Id. at
18. '

J13 After trial with attorney Cross representing Gaines,
the jury returned guilty verdicts on charges for first
degree unlawful possession of a firearm, unlawful
solicitation to deliver a controlled substance, and
conspiracy to deliver a controlled substance. The jury
also entered verdicts for firearm enhancements on the
latter two convictions. 0

Y14 Gaines appeals.
ANALYSIS
I. SEARCH WARRANT

915 In his assignments of error, Gaines claims that the
court erred in its determination that probable cause
supported the warrant to search his vehicle. The State
contends that we should not reach Gaines's challenge to
the search warrant, because even though he assigned
error to the warrant, [*10] he “abandoned the claim by
failing to address it in the body of the opening brief.”
Br. of Resp't at 25. We agree.

Y16 “Passing treatment of an issue or lack of reasoned
argument is insufficient to allow for our meaningful
review.” State v. Stubbs, 144 Wn. App. 644, 652, 184
P.3d 660 (2008), rev'd by 170 Wn.2d 117, 240 P.3d 143
(2010). Here, Gaines makes argumentative statements in
the “Statement of Facts” section of his brief regarding
the sufficiency of the search warrant, but fails to
claborate on it in the “Analysis” section or cite authority

8]t is not clear from the record when the other time Cross's motion to
substitute was denicd other than the court's oral ruling on May 15,
2014, However, because Cross agreed that his motions to substitute
had been denied twice in the past, we accept this as a verity.

°Cross also stated in his affidavit to the motions [*9] to substitute
that there was a possible conflict of interest due to Cross having
taken a witness statement on Gaines' behalf from a former client of
Cross's. Whether this conflict continued to be a problem at the time
of the hearing is unclear from the record and is not argued in the
parties' briefs.

1% Gaines was also found guilty of unlawful solicitation to possess a
controlled substance with intent to deliver. However, this charge was
later dismissed on double jeopardy grounds at sentencing and is not
at issue in this appeal.
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in accordance with the Rules of Appellate Procedure
(RAP). RAP 10.3(a)(6). Additionally, after the State
argued in its brief that Gaines had abandoned the claim,
he implicitly affirmed the State's assertion by failing to
respond or even mention the search warrant issue in his
reply brief. Instead, his reply brief focuses entirely on
his argument regarding the right to choose private
counsel.

917 Gaines's disjointed assignments of error further
buttress our decision not to address the merits of the
search warrant issue. He assigned error to conclusions
of law two through four and six through eight on the
“Assignment of Error” portion of the brief, but on the
“Issues Pertaining to Assignments of Error” portion,
conclusions of law two through seven are all [*11]
challenged.!! Despite Gaines having an opportunity to
amend his opening brief, we cannot reasonably decipher
what assignments of error he wants us to review,
particularly without adequate accompanying analysis.

918 Because Gaines failed to follow the RAP, coupled
with the difficulty in construing from his brief what he
wants us to review, we decline to review this issue.

II. RIGHT TO CHOOSE PRIVATE COUNSEL

919 Gaines argues that the trial court abused its
discretion when it denied his motion for a continuance,
effectively depriving him of his right to retain private
counsel. We disagree.

920 When a defendant requests a continuance for the
purpose of replacing his current attorney with new
private counsel, we review the court's decision to deny
the continuance for an abuse of discretion. State v.
Hampton, 184 Wn.2d 656, 670, 361 P.3d 734 (2015),
petition for cert. filed, No. 15-8300 (Feb. 24, 2016). “A
trial court abuses its discretion when its decision ‘is
manifestly unreasonable, or is exercised on untenable
grounds, or for untenable reasons.”” Id. (quoting State v.
Blackwell, 120 Wn.2d 822, 830, 845 P.2d 1017
(1993)) [¥12] . “*A decision is based on untenable
grounds or made for untenable reasons if it rests on facts
unsupported in the record or was reached by applying
the wrong legal standard.”” Hampton, 184 Wn.2d at 670

" Conclusion five should not have been assigned error because the
trial court accepted the State's concession that there was not a
sufficient nexus for the warrant to be executed on Gaines's residence.

(quoting State v. Rohrich, 149 Wn.2d 647, 654, 71 P.3d
638 (2003)). “‘A decision is manifestly unreasonable if
the court, despite applying the correct legal standard to
the supported facts, adopts a view that no reasonable
person would take, and arrives at a decision outside the
range of acceptable choices.”” Hampton, 184 Wn.2d at
670-71 (quoting Rohrich, 149 Wn.2d at 654).

921 The Sixth Amendment to the United States
Constitution grants a criminal defendant, if he or she can
afford it, the right to a private counsel of his or her
choice.\? Hampion, 184 Wn.2d at 662-63. However, this
right is not absolute. /d. at 663. A defendant's right to
counsel of his or her choice is limited, in part, in that a
trial court considering a continuance for this purpose
must balance that right against the demands of its
calendar and the public's interest in the prompt and
efficient administration of justice. Id. A court has wide
latitude in weighing these interests. /d. The court is not
required to apply any mechanical test and can consider
any relevant information necessary to make its decision.
Id. at 669. However, a court may be guided by the 11
Hampton factors in determining whether to grant a
continuance to allow substitution of counsel:

“(1) whether the request came at a point sufficiently

in advance of trial to permit the trial court to readily

adjust its calendar;

(2) the length of the continuance requested;

(3) whether the continuance would carry the trial
date beyond the period specified [*13] in the state
speedy trial act;

(4) whether the court had granted previous
continuances at the defendant's request;

(5) whether the continuance would seriously
inconvenience the witnesses;

(6) whether the continuance request was made
promptly after the defendant first became aware of
the grounds advanced for discharging his or her
counsel;

(7) whether the defendant's own negligence placed
him or her in a situation where he or she needed a
continuance to obtain new counsel;

(8) whether the defendant had some legitimate

12In contrast, an indigent defendant, who is guaranteed appointment
of counsel, can only substitute an appointed attorney if he or
she [¥14] demonstrates an “irreconcilable conflict.” Hampion, 184
Wn.2d ar 663.
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cause for dissatisfaction with counsel, even though
it fell short of likely incompetent representation;

(9) whether there was a ‘rational basis’ for
believing that the defendant was seeking to change
counsel ‘primarily for the purpose of delay’;

(10) whether the current counsel was prepared to go
to trial;

(11) whether denial of the motion was likely to
result in identifiable prejudice to the defendant's
case of a material or substantial nature.

Id. at 669-70 (quoting 3 WAYNE R. LAFAVE,
WASHINGTON PRACTICE: CRIMINAL PROCEDURE
11.4(c), at 718-20 (3d ed.2007)).

922 Here, the court denied the continuance because of
(1) Corey's inability to try the case within a couple of
months, (2) Corey's caseload, which had many old
cases, creating the possibility of prolonging the trial up
to another year, (3) its concern with Gaines's co-
defendant's right to a speedy trial, (4) the age of the case
generally, which had received numerous continuances in
the past, and (5) the prior denials of the motion for
substitution. These are reasonable bases for exercising
discretion to deny the continuance.

923 Tt was also brought before the trial court, however,
that Cross and Gaines had had potential communication
problems since May 2014. Cross maintained that Gaines
refused to be represented- by him, citing Gaines's
disapproval of Cross's attempt to negotiate plea deals
with the prosecutor in this case, as well as Gaines's
refusal to come out of his jail cell when Cross tried to
prepare for trial. We also note our concern that the trial
court did not specifically address Gaines's allegation,
which was specifically brought up at the hearing, that
Cross had allegedly arranged an improper meeting with
the prosecutor. Our concern is [#15] heightened by the
trial court's characterization of Gaines's behavior as
amounting “to kind of a tantrum.” VRP (Oct. 16, 2014)
at 18.

J24 However, in examining the trial court's ruling
overall, Gaines's primary issue with Cross was argued to
the court, and Hampton does not require that the court
make specific findings. Hampion requires instead that
the record indicate that the court made a reasoned

decision.!® Even though there was evidence of problems
between Gaines and ‘Cross, the court reasonably
believed that Corey, who was to be Cross's replacement,
could not try the case in an acceptable amount of time.
Indeed, the court indicated that it would have permitted
Corey a shorter continuance to prepare for Gaines's trial.
Although there was disagreement whether Corey could
have tried the case by February, we cannot say the court
abused its discretion after considering Corey's calendar
in some detail in making its assessment that she could
not.

¥25 Gaines also argues that because he “made no
motions for continuance” and only “joined in and/or did
not oppose motions made by the deputy prosecutor or
codefendant's attorney,” the court was unreasonable in
not granting his request for a continuance. Br. of
Appellant at 32-35; Reply Br. of Appellant at 4-5.
However, while the case was occasionally continued
solely at the request and need of the prosecutor, the
record also demonstrates that at least some of the
continuances were due to Gaines's actions. For example,
the April 7, 2014 continuance was granted, in part,
because new charges had been brought against him
while he was out on bail. In addition, the joint
continuance motions are to be taken for what they were:
a request by both Gaines and the prosecutor for the court
to delay trial. Therefore, Gaines's characterization that
the continuances were predominantly only requested by
the prosecutor is incorrect. In any event, the
continuances, along with Gaines's stay in Western State
Hospital, resulted in the case becoming sufficiently old
so that it was reasonable for the court to base its denial,
in part, on the case's age.!4

$26 We hold that, taking all the facts into consideration,
the trial court did not abuse its discretion in denying

N Gaines also argues that the court misapplied the law, but as
Humpton, 184 Wn.2d ar 669-72 clarified, the trial court is not
required to apply any mechanical test so long as we can reasonably
discern that it weighed the defendant's choice of counsel against the
other relevant circumstances. [¥16]

14 Gaines also argues that that.the State incorrectly presented [*17]
evidence that it would suffer prejudice because a delay would cause
possible difficulty in presenting witnesses at trial. However, it is not
clear that the court based its decision on this argument, and
therefore, we do not examine it as a reason for finding the decision
reasonable. :
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Gaines's motion for a continuance.!’

III. CRIMINALIZATION OF SOLICITATION TO DELIVER A
CONTROLLED SUBSTANCE

927 Gaines argues that his conviction for solicitation to
deliver a controlled substance must be dismissed due to
the absence of statutory law criminalizing his conduct.
We disagree.

928 In In re Personal Restraint of Hopkins, 137 Wn.2d
897, 900, 904, 976 P.2d 616 (1999), our Supreme Court
held that solicitation to deliver a controlled substance is
not an offense under chapter 69.50 RCW, the Uniform
Controlled Substances Act, and therefore that conviction
was not subject to the Act's sentence-doubling
provisions. However, the Hopkins [*18] court also
recognized that the defendant was still subject to
punishment for solicitation to deliver a controlled
substance under chaprer 9A.28 RCW, which
criminalizes anticipatory offenses including solicitation.
Id. at 899-900; see also In re Pers. Restraint of
Bowman, 109 Wn. App. 869, 871, 38 P.3d 1017 (2001).
Specifically, RCW 9A.28.010 criminalizes a solicitation
of any crime outside of title 9A, which would include
chapter 69.50 RCW, since it makes delivery of a
controlled substance unlawful. Accordingly, we hold
that solicitation to deliver a controlled substance is
criminalized under chapter 94.28 RCW.

IV. SUFFICIENCY OF THE EVIDENCE

929 Gaines argues that the State presented insufficient
evidence to convict him of conspiracy to deliver a
controlled substance, solicitation to deliver a controlled
substance, and first degree unlawful possession of a
firearm. We disagree.

1. Legal Principles

930 Evidence is sufficient to support a conviction if,
viewed in the light most favorable to the State, it
permits a reasonable juror to find the essential elements
of the crime beyond a reasonable doubt. State v.
McPherson, 186 Wn. App. 114, 117, 344 P.3d 1283,
review denied, 183 Wn.2d 1012 (2015). A claim of

15Gaines also discusses possible prejudice to him from Cross's
actions at trial, However, this allegation fits more squarely under an
ineffective assistance of counsel claim and not as a means to
impeach the reasonableness of the court's denial of a continuance
before trial.

insufficiency admits the truth of the State's evidence and
all reasonable inferences that a juror can draw from that
evidence. {d. at 117-18. All reasonable inferences from
the evidence must be drawn in favor of the State and
interpreted [*19] strongly against the defendant. State v,
Miller, 179 Wn. App. 91, 104, 316 P.3d 1143 (2014).
Circumstantial evidence is no less reliable than direct
evidence. Id. at 105. We “defer to the trier of fact on
issues of conflicting testimony, credibility of witnesses,
and the persuasiveness of the evidence.” State v.
Thomas, 150 Wn.2d 821, 874-75, 83 P.3d 970 (2004).

2. Conspiracy To Deliver a Controlled Substance

Y31 Gaines argues that there was insufficient evidence
to convict him of conspiracy to deliver a controlled
substance. We disagree.

932 A person is guilty of criminal conspiracy “when,
with intent that conduct constituting a crime be
performed, he or she agrees with one or more persons to
engage in or cause the performance of such conduct, and
any one of them takes a substantial step in pursuance of
such agreement.” RCW 9A4.28.040(1). A formal
agreement is not necessary for the formation of a
conspiracy; rather, “[a]n agreement can be shown by a
‘concert of action, all'the parties working together
understandingly, with a single design for the
accomplishment of a common purpose.’” State v. Smith,
65 Wn. App. 468, 471, 828 P.2d 654 (1992) (quoting
State v. Casarez-Gastelum, 48 Wn. App. 112, 116, 738
P.2d 303 (1987)). While the threshold to show a
“substantial step” in a conspiracy context is lower than
for attempt,!6 it still requires a manifestation “*that the
conspiracy is at work, and is neither a project still
resting solely in the minds of the conspirators [¥20] nor
a fully completed operation no longer in existence.’”
State v. Dent, 123 Wn.2d 467, 475, 477, 869 P.2d 392
(1994) (internal quotation marks omitted) (quoting Yares
v. United States, 354 U.S. 298,334, 77 8. Ct. 1064, 1 L.
Ed. 2d 1356 (1957)). Preparatory conduct which
furthers the ability of the conspirators to carry out the
agreement can be “a substantial step in pursuance of
(the] agreement”. Id. at 477. Conspiracy to deliver a
controlled  substance  specifically requires the

J6“A person is guilty of an attempt to commit a crime if, with intent
to commit a specific crime, he or she does any act which is a
substantial step toward the commission of that crime.” RCW
94.28.020(1).

Barbara L Corey



Page 7 of 9

2016 Wash. App. LEXIS 955, *20

involvement of at least three people, because the
delivery itself involves two people and a conspiracy
must involve a third person other than those involved in
the delivery. State v. McCarty, 140 Wn.2d 420, 426, 998
P.2d 296 (2000).

933 Here, Gaines admitted that he was a drug runner for
individuals located in Mexico and that he was on his
way to pick up two pounds. Testimony at trial
established that about two pounds of methamphetamine
is usually a quantity that comes from a major source
such as the Mexican cartel members. Gaines was also
observed on June 3 delivering a substance often mixed
with methamphetamine to Handlen. Taking this
evidence in the light most favorable to the State, one can
reasonably infer that Gaines was admitting [*21] to
being on his way to pick up two pounds of
methamphetamine.

Y34 Additionally, Gaines was found in a vehicle with
Ryan, whose name was listed on the June 20 wire
transfer receipt that listed a $1,000 payment sent to a
person located in Mexico, which corroborated Gaines's
statements. The May 29 wire transfer receipt, which
bore Gaines's name, coupled with police observing
Gaines deliver drugs to Handlen on June 3, supplies
circumstantial evidence that Gaines, Ryan, and
individuals located in Mexico had an agreement to
deliver methamphetamine to a low level supplier such as
Handlen. Even though Gaines was arrested and was
found with no methamphetamine, testimony at trial
established that wire transfers are often used to pay
money to recipients in Mexico in exchange for
methamphetamine smuggled into the United States.
Therefore, a jury could have reasonably found that the
payment indicated on the June 20 wire receipt
constituted a substantial step toward affecting that
conspiracy.

935 Gaines argues that because the May 29 wire transfer
receipt was dated outside the State's charging period for
conspiracy, there was no evidence he participated in the
wiring of money to Mexico. While we agree that [¥22]
the May 29 receipt does not establish a conspiracy on its
own, that wire transfer, as previously noted, is
circumstantial evidence of Gaines's intent and
corroborates his statements regarding the June 20
incident.

¥36 Gaines also argues that there is insufficient evidence

under the corpus delicti doctrine to show that the
purposes underlying the wire transfers were to send
money to Mexico in exchange for methamphetamine.
Generally, corpus delicti requires independent evidence
that would corroborate a defendant's incriminating
statement. State v. Brockob, 159 Wn.2d 311, 327-28,
150 P.3d 59 (2006). Police officers' observations of
Gaines's prior delivery on June 3, coupled with the May
29 wire receipt bearing Gaines's signature, supply
sufficient, independent corroborative evidence of
Gaines's incriminating statements.

¥37 Accordingly, we hold the State presented sufficient
evidence to convict Gaines of conspiracy to deliver a
controlled substance.

3. Solicitation To Deliver a Controlled Substance

938 Gaines next argues that there was insufficient
evidence to convict him of solicitation to deliver a
controlled substance. We disagree.

939 Solicitation to deliver a controlled substance
requires proof of a person's “‘intent to promote or
facilitate’” the crime. State v. Constance, 154 Wn. App.
861, 883, 226 P.3d 231 (2010) (quoting [*23] State v.
Varnell, 162 Wn.2d 165, 169, 170 P.3d 24 (2007));
RCW 9A4.28.030(1); former RCW 69.50401 (2013). A
person is guilty of the offense whether or not the
criminal act is completed. Constance, 154 Wn. App. at

“a person offers money or something of value to another
person to commit a crime.” Id.; RCW 94.28.030.

940 Our analysis of this challenge is largely similar to
the discussion above of conspiracy to deliver a
controlled substance. Gaines's statements to police
officers, the wire receipts, and his participation in the
June 3 transaction ar¢ sufficient evidence that he
solicited delivery of methamphetamine on June 20,
Specifically, the jury could have reasonably inferred that
the June 20 wire receipt was evidence of an offer of
money to individuals located in Mexico for
methamphetamine. Although Gaines argues that $900
would not be enough money to buy a *“kilo,” or 2.2
pounds, of methamphetamine, Brief of Appellant at 41,
testimony at trial established that it is common for drug
dealers to make incremental “payments” in order to
purchase this amount. VRP at 90, 96-97.

941 Gaines also argues that Handlen's lack of

Barbara L Corey
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knowledge at trial that he sold to her specifically on
June 3 makes the evidence insufficient. In addition, he
argues that because the purpose of the wire receipts can
only be proved [¥24] by Gaines's statements, the
evidence is insufficient under the corpus delicti doctrine.
However, similar to conspiracy to deliver a controlled
substance, the May 29 receipt and the police's
surveillance of the June 3 incident is sufficient
circumstantial evidence to demonstrate Gaines's intent
to solicit individuals from Mexico with money and to
arrange a purchase of methamphetamine on June 20.17

942 Accordingly, we hold the State presented sufficient
evidence to convict him of solicitation to deliver a
controlled substance.

4, First Degree Unlawful Possession of a Firearm

943 Finally, Gaines argues that there was insufficient
evidence to convict him of first degree unlawful
possession of a firearm. We disagree.

Y44 First degree unlawful possession of a firearm
requires proof that a defendant “owns, has in his or her
possession, [*25] or ... control any firearm after having
previously been convicted ... of any serious offense as
defined in this chapter.”!® Former RCW 9.41.046(1)(c1)
(2011). Possession can be actual or constructive.
Because Gaines was not directly observed with a
firearm, we examine whether he constructively
possessed a firearm.

945 To determine constructive possession we analyze
“whether, under the totality of the circumstances, the
defendant exercised dominion and control over the item
in question.” State v. Davis, 182 Wn.2d 222, 234, 340
P.3d 820 (2014) (Stephens, J., dissenting).!® While the
ability to immediately take actual possession of an item
can establish dominion and control, mere proximity to

17 Gaines also contends that the evidence is insufficient because the
State presented evidence only that he had been associated with
methylsulfonylmethane, a legal substance. Inchoate crimes, such as
solicitation and conspiracy, by their very nature, do not require
completion of the actual, underlying crime. Therefore, there is no
requirement that methamphetamine was ever actually found.

'8 Gaines stipulated to the prior serious offense conviction, which

made the possession unlawful.

19This portion of the Davis dissent received five votes, so it has
precedential value.

the item cannot. Id. Factors supporting dominion and
control include ownership of the item and ownership of
the property where the item is located. Id.

946 In Davis, 182 Wn.2d at 235, the Supreme Court
reversed the defendants' firearm convictions when the
evidence only established that they had “briefly handled
the item” for the true possessor of the gun. In contrast to
this case, Gaines was pulled over and found making
hand motions [*26] toward the space in front of the
driver's seat where he was sitting. Immediately
thereafter, officers found a gun in the location toward
which he had been making the hand motions. The
vehicle in which the firearm was located was registered
to Gaines. A jury could have reasonably inferred from
Gaines's motion toward the space where the gun was
found that he placed the gun there. Testimony at trial
also established that firearms are often used to protect
drug runners when dealing with a larger amount of
drugs, which, coupled with the firearm found on the
passenger side near Ryan, could have buttressed a jury's
belief that Gaines possessed the firearm in front of him
to protect his drug operation. Unlike Davis, a jury could
have reasonably inferred from the totality of this
evidence that Gaines had dominion and control over the
firearm. .

§47 Gaines argues that the officer's testimony during
trial recounting his observations about Gaines's hand
motions was inconsistent and contradictory. Even if we
were to agree, we “must defer to the trier of fact on
issues of conflicting testimony [and] credibility of
witnesses” on a sufficiency challenge. Thomas, 150
Wn.2d at 874-75.

948 Accordingly, we hold the State presented
sufficient [¥27] evidence to convict Gaines of first
degree unlawful possession of a firearm.

CONCLUSION

949 We decline to address the merits of the search
warrant argument. We hold that the court did not in
abuse its discretion in denying the continuance, that
chapter 9A.28 RCW criminalizes solicitation to deliver a
controlled substance, and that there is sufficient
evidence to uphold all of his convictions. For these
reasons, we affirm.

9§50 A majority of the panel having determined that this

Barbara L Corey
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opinion will not be printed in the Washington Appellate
Reports, but will be filed for public record in accordance
with RCW 2.06.040, it is so ordered.

MAXA and SUTTON, JJ., concur.

End of Document

Barbara L Corey
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I\ COUNTY GLERK'S OFFICE
PIERCE COUNTY, WASHINGTON

February 03 2017 9:42 AM
KEVIN STOCK

COUNTY CLERK
NO: 13-1-02615-1

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION II

STATE OF WASHINGTON, No. 46852-2-11

Respondent,
MANDATE

V. ,
Pierce County Cause No.

JEREMY EDWARD GAINES, 13-1-02515-1

Appellant.

The Supcrior Court of the State of Washington

The State of Washington to:
in and for Pierce County

This is to certify that the opinion of the Court of Appeals of the State of Washington,
Division 11, filed on May 3, 201 6 became the decision terminating review of this court of the
above entitled case on November 2, 2016. Accordingly, this cause is mandated to the Superior
Court from which the appeal was taken for further proceedings in accordance with the attached

true copy of the opinion.

IN TESTIMONY WHEREOF, | have hereunto set

my hand and affixed the seal of said Court al
Tacoma, this _5% =L, day of February, 2017.

Derek M. Byrne
Clerk of the Court of Appeals,
State of Washington, Div. Il
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e STATE OF WASHINGTON

-55- i‘ Department of Social DEPARTMENT OF SOCIAL AND HEALTH SERVICES
?5 § Healh Serviees DIVISION OF CHILD SUPPORT (DCS)

DES Divislon of Child Support

Medical Verification of Total and Permanent Disability

Instructions

Use this form to authorize information release and obtain medical verification statement of a total and permanent
disability by a physician or medical provider.

The noncustodial parent must complete the Authorization to Release Information section before taking the form to the
physician or medical provider.

If the physician or medical provider agrees that the noncustodial parent is totally and permanently disabled as defined in

the definition below, the physician or medical provider completes the-remainder-of this form and returns it o the
noncustodial parent.

The noncustodial parent must send this completed form and the completed Request for Proof of Your Disability
Status to DCS at the address or fax number listed below.

Definition of Disability: The law defines disability as the inability to engage in any substantial gainful activity by
reason of any medically determinable physical or mental impairment(s) which can be expected to result in death or
which has lasted or can be expected to last for a continuous period of not less than 12 months.

Authorization to Release Information (completed by the noncustodial parent)

|, JEREMY EDWARD GAINES , authorize my physician or medical provider to release the information
below to the Division of Child Support for the purpose of verifying total and p

nent digahility. ¥
eIk b2 Ol

DATE ONCUSTODJAL PARENT SIGNATURE

Physician or Medical Provider Statement: Medical Verification of Total and Permanent Disability

| am a licensed medical provider. Based on the legal definition of disabilify provided by DUS; T veriiy-that-iiie ioncusiodict ..
identified below is totally disabled and the disability is permanent without the potential for gainful employment in the future.

1. Noncustodial Parent's Name: JEREMY EDWARD GAINES

2. Division of Child Support Case Number: 1774456
3. Date Disability Determined as Permanent: W‘ L "/ /4

S0 Qs/b( (Ci, )

DATE PHYSICIAN OR MEDICAL PROVIDER SIGNATURE

é/ L 5 %’m / // [& Pl'?s-lg/\fj (OI(R MEL{)/ICAL PRAOVQ{R/SRf;TED‘::\(Aé
ﬂléﬂ//c (e, /(///e(/ 7});// 4.

P YSlClAI\VOR MEDICAL PRéVIDER BUSINESS ADDRESq PHYSICIAN OR MEDICAL PROVIDER TITLE

(ﬂlg% ) Z‘I% — e.(-’- '?;"l‘gm@__,_i L f gt/ g ﬁ racjyrce

F‘(HYSKfAN OR MEDICAL PROVIDER 1ELEPHOIVE NUMUER ?HYSIEIAN OR MEDICAL PROVIDER MEDICAL SPECIALITY

R R

000177445600337709600000000422753
No person because of race, color, national origin, creed, religflon, sex, age, or disability, shall be discriminated against in employment, services, or any
aspect of the program's activities. This form is available in a ternative formats upon reéquest.

DIVISION OF CHILD SUPPORT
PO BOX 11520
TACOMA WA 98411-5520 i

FAX: (866) 668-9518
E-mail:

FG VER: (1.0)
MEDICAL VERIFICATION OF TOTAL AND PERMANENT DISABILITY 4639:05102012/

. DSHS 09-980A (04/2012) 1774456 / 9771
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JAN PRO CLEANING SYSTEMS
3901 TRIBUTE AVE E
TACOMA WA 98403

Employee Number
Department Number

46

Pay Period 7/16/09_‘ 7/31/09
Pay Date @05/200__9_ )
Check 3511

Jeremy E Gaines
10114 Canyon Rd E

Social Security Number XxXX-xx-0611
Marital Status SINGLE Puyallup, WA 98373
Number Of Allowances 01
Rate 22.0000
, - Hours and Earnings Taxes and Deductions . e
Description  Hours This Period  Year-To-Date Description __ This Period Year-To-Date
REGULAR 79.5 1749 23210]FICA 196.88 2476.28;
O/TIME MEDICL 25.36 336.64
HOLDAY O@ SS 108.44 1439.02
OTHER » 12
BONUS
Gross Pay Year 1o Date | Gross Pay This Period Total Deductions This Period Net Pay This Period
23210 1749 330.68 1418.32




VAC HOUR BAL:

'31-éu790bh

Jeremy E 7
Rt T e e R e

Overtlme b 95.863 170. 9? ‘ | 1662 94
Regular Pay 56.43 846.45" 21558.56! 2585.88
Incentive 6.25 187.50 76.50) Medicare

. 355.04

}

| ,

{ i

! i

H . H
29.58

RS INDUSTRIALS 1 é 6 ? 36

12823 9%ih Ave Cu. [ oy -

Puyziup, WA 9887a-544 Shub
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E-FILED
IN-COUNTY CLERK'S OFFIC]
PIERCE COUNTY, WASHINGT]

May 07 2014 2:01 PM
KEVIN STOCK

COUNTY CLERK
NO: 13-1-02615-1

SUPERIOR COURT OF WASHINGTON
‘COUNTY OF PIERCE
STATE OF WASHINGTON, NO. 13-1-02515-1

Plaintiff, DISCHARGE OF ATTORNEY

and
JEREMY EDWARD GAINES,

Defendant.

COMES NOW, Jeremy Gaines, and discharges Geoffrey Cross as
his attorney and requests that he withdraw and that he apply to

the court to have a court appointed attorney take over the case.

Jexemy 4dins

' LAW OFFICES OF
DISCHARGE OF ATTORNEY 1 GEOFFREY C. CROSS, PS,, INC.

1902 84TH AVENUE WEST, SUITE B,
TACOMA, WASHINGTON 98486
TELEPHONE: (26:3) 272-85688

om

FAX: {259) 572-8945
CGCROSS.EMAUGHANRYAHOD.COM




10
1
12
13

14

16
17
18
19
20
21
22
23

24

26
27

28

SUPERIOR COURT OF WASHINGTON
COUNTY OF PIERCE

STATE OF WASHINGTON,

Plaintiff,
and

JEREMY EDWARD GAINES,

Defendant.

COMES NOW, Jeremy Gaines,

)
)
)
)
)
)
)
)
)

E-FILED
IN COUNTY CLERK'S OFFIC

-

PIERCE COUNTY, WASHINGTON

May 07 2014 2:01 PM
KEVIN STOCK

COUNTY CLERK
NO: 13-1-02515-1

NO. 13-1-02515-1

DISCHARGE OF ATTORNEY

and discharges Geoffrey Cross as

his attorney and requests that he withdraw and that he apply to

the court to have a court appointed attorney take over the case.

weee_5[7[1

DISCHARGE OF ATTORNEY - 1

Jeu@hycggﬁns

LAW OFFICES OF
GEOFFREY C. CROSS, P.S., INC.

1802 64TH AVENUE WEST, SUITE B,

TACOMA, WASHINGTON 984656
TELEPHONE: (253) 272-8998

FAX: (253) 572.8946
GCROSS.EMAUGHANSYAHOO.COM
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E-FILED
IN COUNTY CLERK'S OFIICE
PIERCE COUNTY, WASHINGTON

May 08 2014 9:53 AM
KEVIN STOCK

COUNTY CLERK
NO: 13-1-02515-1

SUPERIOR COURT OF WASHINGTON
COUNTY OF PIERCE
STATE OF WASHINGTON, NO. 13-1-02515-1

' MOTION FOR WITHDRAWAL
OF COUNSEL

Plaintiff,
and

JEREMY EDWARD GAINES,

Defendant.

P . I W N D N N

COMES NOW, Geoffrey C. Cross, attorney for defendant, and at
the request of Jeremy Géines, moves to withdraw from representing
Mr. Gaines in the above entitled cause.

DATED this _éi: day of May 2014.

A
GEOFFREY C. CROSS, WSB #3089
Attorney for Defendant

Motion for Withdrawal

of Counsel - 1 LAW DFFICES OF

GEOFFREY C. CROSS, PS., INC.

19082 64TH AVENUE WEST, SUITE B,
TACOMA, WASIHINGTON 98466
TELEPHONE: (253) 272-8938
~ FAX: (253) 572-8946
GCROSS EMAUGHANGYAHOO.COM
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E-FILED
IN COUNTY CLERK'S OF

PIERCE COUNTY, WASHIN

July 31 2014 2:32 PM
KEVIN STOCK

COUNTY CLERK
NO: 13-1-02515-1

SUPERIOR COURT OF WASHINGTON

"COUNTY OF PIERCE

STATE OF WASHINGTON, NO. 13-1-02515-1

Plaintiff, MOTION FOR WITHDRAWAL

and OF COUNSEL
JEREMY EDWARD GAINES,

Defendant.

COMES NOW, Geoffrey Cross, and moves that he be allowed to

withdraw. This is the 2" request from Mr. Gaines that I not be

his attorney.
DATED this 22 k day of July 2014.

GEOFFREY C. CROSS, WSB #3089
Attorney for Defendant

Motion for Withdrawal

LAW OFFICES OF
of Counsel - 1

GEOFFREY C. CROSS, P.S., INC.

1902 64TH AVENUE WEST, SUITE B,
TACOMA, WASHINGTON 9B456
TELEPHONE: (253) 272-8998
FAX: (253) 572-8946
GCROSS.EMALGHANGYAHOO.COM

FICE
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i IN THE SUPERIOR COURT, PIERCE COUNTY, WASHINGTON

STATE OF WASHINGTON Cause Number: 13-1-02515-1

< MEMORANDUM OF JOURNAL ENTRY

= Vs, Page 1of 2

i

l{] GAINES, JEREMY EDWARD

‘S_*; Judge: CRIMINAL DIVISION- PRESIDING JUDGE

Court Reporter: ANGELA MCDOUGALL

oy Judicial Assistant/Clerk: Rasheedah McGoodwin
JESSE WILLIAMS Prosecutor
GEOFFREY COLBURN CROSS Defense Attorney

Proceeding Set: MOTION-WITHDRAWAL/SUBSTITUTION Proceeding Date:05/15/14 13:30
Proceeding Outcome:HELD e
Resolution: o : Clerk's Code: ;
Proceeding Outcome code:MTHRG

Resolution Outcome code:
Amended Resolution code:

Report run dateftime: 05/15/14 1:50 PM N
Ixcalfd_criminal_joumal_report_cover
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IN THE SUPERIOR COURT, PIERCE COUNTY, WASHINGTON

STATE OF WASHINGTON Cause Number: 13-1-02515-1
MEMORANDUM OF
JOURNAL ENTRY
VS,
: ' . Page: 2of 2
GAINES, JEREMY EDWARD Judge:

CRIMINAL DIVISION- PRESIDING JUDGE

MINUTES OF PROCEEDING

O

Judicial Assistant/Clerk: Rasheedah McGoodwin Court Reporter ANGELA MCDOUGALL
Start Date/Time: 05/15/14 1:49 PM '

May 15, 2014 01:48 PM DPA, Jesse Williams present. Defense Attorney Geoffrey Cross
present wldefendant._ Case comes on before the court on defense counsel motion to

withdraw as counsel of record, denied.

End Date/Time: 05/15/14 1:50 PM

JUDGE CRIMINAL DIVISION- PRESIDING JUDGE Year 2014
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E-FILED
IN COUNTY CLERK'S OFFI
PIERCE COUNTY, WASHING

May 06 2014 1:12 PM
KEVIN STOCK

COUNTY CLERK
NO: 13-1-02515-1

SUPERIOR COURT OF WASHINGTON
COUNTY OF PIERCE

STATE OF WASHINGTON, NO. 13-1-02515-1

Plaintiff, DECLARATION OF

and GEOFFREY C. CROSS

JEREMY EDWARD GAINES ,

Defendant.

N et et e e e e —

Geoffrey C. Cross, under penalty of perjury, deposes and
states that Mr. Gaines has a long history of mental illness and
physical illness. He is having judgmental issues and physical
issues and that they should clinically investigated.

DATED at Tacoma, Washington this _ day of May 2014.

AN\

-
EOFFREY C. CROSS

Declaration of

C. c -1 LAW QFFICES OF
Geotfrey ross GEOFFREY C. CROSS, PS,, INC.

1202 84TH AVENUE WEST, SUITE B,
TACOMA, WASHINGTON 98466
TELEPHONE: (253) 272.8998
FAX: (253) 572.8946
GCROSS.EMAUGHAN®YAHGD,.COM

E
(0]



E-FILED

IN COUNTY CLERK'S OFF|CE
1 ' PIERCE COUNTY, WASHINGTO}
2 " September 26 2014 2:40 AM
. KEVIN STOCK
3 COUNTY CLERK
NO: 13-1-02515-1
4
5
6
7

SUPERIOR COURT OF WASHINGTON
8 COUNTY OF PIERCE

9|l STATE oF WASHINGTON, NO. 13-1-02515-1

)
)

10 : Plaintiff, ) DECLARATION OF

and : g GEOFFREY C. CROSS
11
" JEREMY EDWARD GAINES, )

)

12 Defendant. )

13 )

14 Geoffrey C. Cross, under penalty of perjury, deposes and

15 - states that I represent Mr. Gaines, substituting for Mr. Cloud

16 who was his former attorney. I had a fairly good relatibnship

17 Il with Mr. Gaines until he discharged me in May. I felt they

18 needed a 5551 examination and rehabilitation at Western State

19 which he completed. On his scheduled return from Western State,

20 the court elected to set his trial for October 1, 2014, over

2t || Affiant's objection.

22 In an effort to settle the case your Affiant met w1th Mr.
;;£?3 Gaines and the prosecutor. The defendant took exces31ve
4 'exception to the fact that I even exposed him to the prosecutor,
QE?S even though I was in attendance and the conversation was rather
ngﬁ appropriate. 'He decided that I was not on his side. I went to

C:37 the jail thereafter to prepare for trial and he refused to allow

28 Declaration of LAW OFFICES OF
Geoffrey C. Cross - 1 GEOFFREY C. CROSS, PSS., INC.

1902 B4TH AVENUE WEST, SUITE B,
TACOMA, WASHINGTON 88468
TELEPHONE: (253) 272-8998
FAX: (253) 572-8546
GCROSS EMAUGHAN@YAHOD.COM
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access to me in the jail in Pierce County. He says he does not

want me as his lawyer. Aall communication between myself and Mr.

Gaines has broken down.

cr1t1c1sm of my ethical conduct in having the prosecutor talk to
Mz, Gaines in my presence, outllnlng hlS risks and exposures I
felt it was vVery appropriate as it is a three strike case.

This case was set with the understanding that- Mr. Thompson
would be available. Mr. Thompson gave a statement prior to my
Tepresentation on Mr. Gaines, that he owned the firearm that was
in the car. 1In preparation for trial I learned that I
represented Mr. Thompson in 2002. As far as I know he was going
to cooperate and the_trial date was set for October 1, 2014,
because Mr. Thompson would be going to.court before then and I
would have access to Serve my subpoena.

In fact, Mr. Thompson jumped bail. T had a process server
go to his reported residence and he was not found there. 4

Mr. Gaines is quite dissastified with my services and there
is no meaningful communication between us. T was prepared'to
present this on September 26th at the status conference, but the
prosecutor was unavailable. T advised the Department of Assigned
Counsel of my situation and they are ready to step in.

DATED at Tacoma, Washington this iz day of September 2014,

L~

GEOFFREY C. CROSS

Declaration of LAW OFFICES OF

Geoffrey C. Cross - 2 ) _ GEOFFREY C. CROSS, PS., INC.
‘ ' 1902 B4TH AVENUE WEST, SUITE B,
TACOMA, WASHINGTON 98466

TELEPHONE: (253) 272.8998
FAX: (253) 572-8948
GCROSS EMAUGHAN®YAHOD.COM
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