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A. ARGUMENT IN REPLY

Counsel is constitutionally ineffective where he fails to
object to unduly prejudicial evidence with little to no
probative value; the State’s argument incorrectly presumes
the admissibility such evidence.

As discussed in the opening brief, defense counsel failed to
object to portions of Ms. Saxon’s testimony which were irrelevant and
unduly prejudicial. Br. of Appellant at 8-12. There was no legitimate,
tactical reason for this failure, particularly in light of Mr. Saunders’s
stipulations to virtually all elements of the offense of failure to register
as a sex offender. The State’s argument is misguided because it
presumes the relevance and admissibility of this evidence.

Irrelevant evidence is always inadmissible. ER 402; State v.
Smith, 106 Wn.2d 772, 775, 725 P.2d 951 (1986). Even where relevant,
evidence must be excluded if the danger of unfair prejudice
substantially outweighs any probative value it may have. Id. at 776.
Evidence of other bad acts is also inadmissible to show “the character
of a person in order to show action in conformity therewith.” ER
404(b). These rules must be read together to determine the admissibility

of evidence. Smith, 106 Wn.2d at 775.



Here, due to counsel’s failure to object, Ms. Saxon was
permitted to testify to highly prejudicial and irrelevant evidence that
was largely unnecessary given Mr. Saunders’s numerous stipulations.
The State called Ms. Saxon presumably to show Mr. Saunders had
knowledge of his registration requirement, yet later testimony by a
Pierce County Sheriff’s records custodian, and Mr. Saunders’s own
stipulation, established this fact. RP 112; CP 15-17.

Instead of presenting evidence Mr. Saunders knew of his duty to
register, the State proceeded to elicit testimony from Ms. Saxon
regarding Mr. Saunders’s various DOC violations and general bad
behavior. Without objection from defense counsel, Ms. Saxon
explicitly told the jury that Mr. Saunders: (1) committed a sex offense
against a child, (2) used drugs, (3) frequently violated curfew and lied
about his whereabouts, (4) cut off his GPS monitor and roamed
Tacoma unmonitored, and (5) was a risk to the community. RP 111-29;
Br. of Appellant at 9.

This Court’s recent decision in State v. Gorman-Lykken, 51254-
8-11, 2019 WL 3797976 (Wash. Ct. App. Aug. 13, 2019), is instructive.
In that case, a corrections officer was merely stationed next to the

defendant as he testified. Id. at 1. While this Court determined it was



not inherently prejudicial, it recognized “that the potential for prejudice
is greater when a security officer is stationed next to a testifying
defendant than when an officer or officers merely are present elsewhere
in the courtroom.” Id. at 4. This is because such security measures may
“single out defendants as particularly dangerous or guilty,” which
“threatens their right to a fair trial because those measures erode the
presumption of fairness.” Id. at 2 (citing State v. Jaime, 168 Wn.2d
857, 862, 233 P.3d 554 (2010)).

If the mere presence of a corrections officer near a testifying
defendant increases the potential for prejudice, the testimony of a
corrections officer highlighting a defendant’s “bad acts” and
dangerousness is certainly unduly prejudicial. Ms. Saxon’s testimony
revealed unnecessary and damaging details about Mr. Saunders’s past
bad conduct which were irrelevant to the charge of failure to register.
ER 402. More importantly, the prejudicial effect of this evidence
substantially outweighed any probative value. ER 403. Rather than
simply implying he might be dangerous, as in Gorman-Lykken, Ms.
Saxon explicitly told the jurors Mr. Saunders was a “risk to the

community,” used drugs, committed sex offenses against children, cut



off his GPS monitor, was repeatedly incarcerated, and moved about
Tacoma unsupervised. RP 111-29.

None of this evidence was relevant to the charge of failure to
register, and counsel’s lack of objection served no legitimate tactical
end. Contrary to the State’s contention, objecting to this highly
prejudicial evidence would not have “emphasized the importance of
Defendant’s” behavior or encouraged harmful jury speculation. Br. of
Respondent at 15. Indeed, this type of testimony is classic bad acts
evidence which is presumptively inadmissible. State v. Gresham, 173
Whn.2d 405, 421, 269 P.3d 207 (2012). There is no discernable reason
why competent counsel would not have objected to this evidence. State
v. Hendrickson, 129 Wn.2d 61, 78, 917 P.2d 563 (1996).

Mr. Saunders was prejudiced by his counsel’s deficient
performance. A defendant demonstrates prejudice where he shows
there is a reasonable probability that, except for counsel’s
unprofessional errors, the result of the proceeding would have been
different. State v. McFarland, 127 Wn.2d 322, 334-35, 899 P.2d 1251
(1995).

Here, Mr. Saunders testified he registered as required by law

with the Pierce County Sherift’s Department on July 19, 2017, three



days after he was released from jail. RP 277. He believed the Sherift’s
Department had lost his paperwork. RP 285-86. However, counsel’s
failure to object to Ms. Saxon’s irrelevant and unduly prejudicial
testimony deprived Mr. Saunders of a fair trial in which the jury could
impartially weigh Mr. Saunders’s testimony against that of the State’s
witnesses. Because this evidence of uncharged misconduct or damaging
behavior had little to no probative value, its sole effect was to “arouse
an emotional response” rather than “a rational decision by the jury,”
unfairly prejudicing Mr. Saunders in the minds of the jurors. State v.
Hag, 166 Wn. App. 221, 261, 268 P.3d 997 (2012). By failing to object
to Ms. Saxon’s testimony, counsel permitted the jury to hear this highly
damaging testimony, prejudicing Mr. Saunders’s right to a fair trial.

Reversal is required.



B. CONCLUSION

For the reasons state above and in Appellant’s Opening Brief,

this Court should reverse.
DATED this 23" day of August 2019.
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