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168-69, 228-29, 264-66, 277. Counsel challenged the reliability of the
Sheriff’s Department’s record-keeping system for sex offender
registration. 2RP 168-69. Counsel argued in closing the State failed to call
witnesses to counter Defendant’s claim. 2RP 311.

The prosecutor properly argued in closing that the evidence at trial
showed Defendant’s guilt. 2RP 301-08. She recalled the jury to the court’s
instructions. 2RP 303-04. She argued inferences against Defendant’s
credibility by pointing out his admission to a registration failure taking
place outside the charging period. 2RP 302-03, 304, 306-07, 312-13.

The jury convicted Defendant as charged. CP 40, 41. The court
sentenced Defendant to 51 months incarceration at the Department of
Corrections. 4RP 45-60. The court imposed the criminal filing fee, DNA
fee, and interest accrual provision on Defendant’s judgment and sentence.
4RP 45-60. Defendant was found indigent for purposes of appeal. 4RP 21.
Defendant timely appealed. CP 61.

2. FACTS

The Pierce County Sheriff’s Department (PCSD) manages sex
offender registration in Pierce County. 2RP 172. PCSD’s sex and kidnap
offender registration unit assists offenders in registering, monitors sex
offenders, and maintains copies of registration records indefinitely. 2RP

172-74, 181. Each time a sex offender registers with PCSD, that individual
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fills out paperwork regarding residential address or physical location, if
transient. 2RP 174-78. PCSD uses the information to update law
enforcement databases and the paperwork is stored electronically. 2RP
173, 176, 180-81, 227-29, 266-67. Andrea Conger, the PCSD records
custodian who testified at trial, could not recall any occasion PCSD lost or
misplaced registration paperwork in the almost 10 years she had been
assigned to the unit. 2RP 171-73, 264-65.

Defendant Christopher Saunders has been registering as a sex
offender in Pierce County since 1993. 2RP 264. He is required to register
throughout his lifetime because he has been convicted of a Class A sex
offense, and because he has been convicted of two felony sex offenses in
total. CP 15-17, 26, 48. Defendant had experience complying with his
duty to register before the charged offense. 2RP 200-221, 264. He has
properly registered as transient, at a fixed address, and following release
from custody. 2RP 200-221, 264.

Defendant was most recently released from prison on February 9,
2017. IRP 110-11. That day, his community corrections officer Sally
Saxon picked him up and transported him to PCSD to register as a sex
offender. 1RP 113-15. Defendant registered as living at 1947 South
Sheridan, a location serving as transitional housing for sex offenders in

Tacoma. 2RP 194-197. DOC paid his rent for two months and thereafter it
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reminded him of his duty to register as a sex offender within 3 business
days of his release. IRP 115, 2RP 177. He was required to show Saxon
proof of that at his next weekly meeting with her. IRP 115. PCSD
provides registering sex offenders with cards showing the date of
registration that can be used for this purpose. 2RP 39. Defendant
successfully registered with PCSD after periods of incarceration on March
17,2017, and June 1, 2017. 2RP 184-93. The latter was 21 days before the
first day of the charging period for his conviction on this case. 2RP 184-
93, CP 8-9.

At her last appointment with him on May 31, 2017, Saxon placed
Defendant on GPS and imposed a curfew after determining he met DOC
criteria for these conditions. IRP 118-19. Defendant was arrested by
Saxon on June 7, 2017, after giving explanations for curfew violations
inconsistent with data from his GPS device. IRP 121. He was booked into
the SCORE detention facility the same day. IRP 121. When he was
released on Friday, June 16, 2017, a DOC officer met with him and
instructed him to register as a sex offender within 3 business days as
required by law. IRP 121-122. Defendant’s next weekly meeting with
Saxon was scheduled for Wednesday, June 21, 2017. 1RP 121-122.

Defendant had no further contact with DOC after June 16, 2017.

IRP 133, 2RP 278. His GPS device showed he returned to the 1947 South
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Sheridan address that day for approximately two hours. 1RP 122. He then
traveled to various locations within Tacoma for two days without ever
returning to his registered address. 1RP 122, On Sunday, June 18, his GPS
device stopped functioning. I1RP 122, On Tuesday, June 20, DOC officers
looked for Defendant at all the locations his GPS device showed he had
traveled. 1RP 122-23. They could not find him. 1RP 122-23. DOC issued
a warrant for his arrest on June 22, 2017. 1RP 123-24. The Tacoma Police
Department (TPD) was notified of the warrant and his noncompliance
with DOC supervision. 1RP 123-24, 2RP 158-59, 165, 168.

The last registration form Defendant provided PCSD was filled out
on June 1, 2017. 2RP 169, 221-22. He reported he was living at 1947
South Sheridan. 2RP 169, 221-22. On July 7, 2017, TPD Detective
Christie Yglesias performed a sex offender verification check at that
address after receiving information from Saxon about Defendant’s non-
compliance. 2RP 165-166, 168. Detective Yglesias spoke with the house
manager. 2RP 165. She determined Defendant was not at the residence
and his whereabouts were unknown. 2RP 165. Detective Yglesias checked
law enforcement databases and verified Defendant was not in custody.
2RP 165, 168, 170. Detective Yglesias documented Defendant’s failure to

register. 2RP 165-166.

-9 - Response.Brief.Saunders FINAL.docx






C. ARGUMENT

1. DEFENDANT CANNOT PROVE IT WAS
INEFFECTIVE FOR HIS COUNSEL TO
TACTICALLY WITHHOLD OBJECTIONS
THAT WOULD HAVE UNDULY EMPHASIZED
UNFAVORABLE ADMISSIBLE EVIDENCE AS
HE STRATEGICALLY FOCUSED ON
PRESENTING DEFENDANT’S THEORY OF
THE CASE

The right to effective assistance of counsel is the right “to require
the prosecution’s case to survive the crucible of meaningful adversarial
testing.” United States v. Cronic, 466 U.S. 648, 656, 104 S. Ct. 2039, 80
L. Ed. 2d 657 (1984). When such a true adversarial proceeding has been
conducted, even if defense counsel made demonstrable errors in judgment
or tactics, the testing envisioned by the Sixth Amendment has occurred.
Id. “The essence of an ineffective-assistance claim is that counsel’s
unprofessional errors so upset the adversarial balance between defense and
prosecution that the trial was rendered unfair and the verdict rendered
suspect.” Kimmelman v. Morrison, 477 U.S. 365, 374, 106 S. Ct. 2574, 91
L. Ed. 2d 305 (1986).

A defendant who raises a claim of ineffective assistance of counsel
must prove his counsel’s performance was deficient and the deficiency
prejudiced the defense. Strickland v. Washington, 466 U.S. 668, 669, 104
S. Ct. 2052, 80 L. Ed. 2d 674 (1984); State v. Hendrickson, 129 Wn.2d 61,

77-78,917 P.2d 563 (1996), overruled on other grounds by Carey v.
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Musladin, 549 U.S. 70, 127 S. Ct. 649, 166 L. Ed. 2d 482 (2006). Trial
counsel can be said to be deficient when, considering the entirety of the
record, the representation fell below an objective standard of
reasonableness. State v. McFarland, 127 Wn.2d 322, 334-35, 899 P.2d
1251 (1995). Deficient performance is not shown by matters that go to
trial strategy or tactics. State v. Garrett, 124 Wn.2d 504, 520, 881 P.2d
185 (1994). Rather, a defendant must show the “absence of any
conceivable legitimate tactic explaining counsel’s performance,” and that
but for counsel’s errors, there is a reasonable probability the result of the
trial would have been different. State v. Grier, 171 Wn.2d 17, 42, 246 P.3d
1260 (2011) (internal citation omitted); State v. Thomas, 109 Wn.2d 222,
226,743 P.2d 816 (1987).

“Strickland begins with a ‘strong presumption that counsel’s
performance was reasonable.”” Grier, 171 Wn.2d at 42 (quoting State v.
Kyllo, 166 Wn.2d 856, 862, 215 P.3d 177 (2009)). Exceptional deference
must be given to counsel’s tactical and strategic decisions. /n re Elmore,
162 Wn.2d 236, 257, 172 P.3d 335 (2007) (citing Strickland, 466 U.S. at
689). “There are countless ways to provide effective assistance in any
given case. Even the best criminal defense attorneys would not defend a
particular client in the same way.” Strickland, 466 U.S. at 689. Judicial

scrutiny of a defense attorney's performance must be “highly deferential in
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provide notice to the county sheriff within three business days. RCW
9A.44.130(5). An offender who becomes transient must notify the sheriff
within three business days and thereafter report weekly to provide an
accurate accounting of physical locations during the week. RCW
9A.44.130(6).

“Circumstantial evidence is evidence of facts or circumstances
from which the existence or nonexistence of other facts may be reasonably
inferred from common experience.” State v. Jackson, 145 Wn. App. 814,
818, 187 P.3d 321 (2008) citing Washington Practice Pattern Jury
Instructions 5.01. Circumstantial evidence and the inferences stemming
from it can be used to prove an element of a crime. State v. Aguilar, 176
Wn. App. 264, 273,308 P.3d 778 (2013).

Defendant was released from incarceration on June 16, 2017,
triggering a duty to register at PCSD by Wednesday, June 21,2017, 3
business days later. Defendant had a simultaneous duty to notify PCSD of
any change in address or change in status to transient. RCW 9A.44.130(5);
RCW 9A.44.130(6). Proving a negative, that Defendant failed to do the
mandated act of registration, required circumstantial evidence from which
the jury could infer guilt. It required not only presenting the lack any

registration paperwork at PCSD after June 16, 2017, but also the
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was admissible circumstantial evidence Defendant failed in his duty to
register.
il. The challenged evidence was admissible

circumstantial evidence Defendant
knowingly failed to register

In addition to proving Defendant failed in his duty to register, the
State was required to prove beyond a reasonable doubt Defendant did so
knowingly. RCW 9A.44.132(1). A person acts knowingly if they are
aware of a fact described by statute as an offense. RCW 9A.08.010.
Proving an act was done knowingly may be established by circumstantial
evidence. State. v. Shipp, 93 Wn.2d 510, 516, 610 P.2d 1322 (1990).

The most powerful evidence Defendant knew of his duty to
register within 3 days of release from custody during the charging period
was that he had very recently done so twice, on March 17, 2017, and June
1,2017, while supervised by DOC. 2RP 184-93. Defendant objects to
Saxon’s statement that “there was quite a period of time between the
February and the June date that he was in either violation in the SCORE
jail or on warrant status, quite regularly enough that we got to know each
other and understand each other’s expectations.” 1RP 116. This testimony
relates to the violations and incarcerations leading to Defendant’s

successful registrations, directly relevant to his knowledge of his duty to
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