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ASSIGNMENT OF ERROR

Assignment of Error
The trial court erred when it imposed a second DNA fee and when
it imposed a filing fee upon appellant because he is indigent.
Issues Pertaining to Assignment of Error
Does a trial court err if it imposes a second DNA fee and when it

imposed a filing fee upon an indigent defendant?
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STATEMENT OF THE CASE

On May 5, 2017, the defendant Shane I. Vandervort entered an
Alford plea in jefferson County Superior Court on an amended information
to one count of possession of methamphetamine and one count of first
degreecriminal trespass. CP 5-6, 7-17. Three weeks later the court granted
the defendant’srequest and imposed a sentence under the residential drug
offender sentence alternative (DOSA) on the felony, and a sentence of 30
days with credit for time served on the misdemeanor. CP 19-26. As part of
the sentence the court ordered the defendant to pay a $200.00 criminal
filing fee and a $100.00 DNA fee. CP 23. In fact, the defendant has 10 prior
felony convictions in which the DNA fee was presumably imposed, and at
all times relevant to this case the defendant was indigent. CP 79-80.

On December 1, 2017, the defendant appeared for a DOSA
revocation hearing upeon the state’s allegation that he had not reported for
treatment, among other alleged violations. RP 25-34. At that time the
defendant also had a mation to withdraw guilty plea pending before the

court. CP 38-49. At the end of the December 1* hearing the court revoked

"The record on appeal includes one volume of continuously
numbered verbatim reports of the guilty plea hearing held on 5/5/17, the
sentencing hearing held on 5/26/17, the violation hearing held on 12/1/17,
and the motion to withdraw guilty plea hearings held on 4/13/18, 6/8/18
and 6/29/18. They are referred to herein as “RP [page #].”

BRIEF OF APPELLANT - 2



the defendant’s DOSA ajudication and amended the original sentence to
impose a term of confinement of 18 months in prison. CP 30; RP 25-34. At
that time the parties did not address the pending motion to withdraw guilty
plea. /d. Four months later the trial court entered an amended order
adding 12 months community custody to the 18 months prison term
already imposed. CP 65. Finally, on May 18, 2018. the defendant filed a
Notice of Appeal from the decision revoking the DOSA sentence and

imposing prison time and community custody. CP 73.
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ARGUMENT

THE TRIAL COURT ERRED WHEN IT IMPOSED A SECOND DNA FEE
AND WHEN T IMPOSED A FILING FEE UPON APPELLANT BECAUSE HE IS
INDIGENT.

Effective March 27, 2018, the legislature amended the statute
requiring the imposition of a DNA fee upon convicted felons to preclude a
asecond imposition this legal financial obligation. The following quotesthe
first two lines of this statute and underlines the added sentence,

Every sentence imposed for acrime specified in RCW 43.43.754
must include a fee of one hundred dollars unless the state has
previously collected the offender's DNA as a result of a prior

conviction. The fee is a court-ordered legal financial obligation as
defined in RCW 9.94A.030 and other applicable law.

RCW 43.43.7541 (first two lines showing amendment).

This amendment applies to all DNA fees imposed following its
effective date as weil as all previously imposed DNA fees imposed for cases
on appeal as of the effective date. Stote v. Ramirez, 181 Win.2d 732, 426
P.3d 714 (2018) (“We hold that House Bill 1783 applies prospectively to
Ramirez because the statutory amendments pertain to costs imposed on
crirﬁinal defendants following conviction, and Ramirez’s case was pending
on direct review and thus not final when the amendments were enacted.”).

In the case at bar the defendant has prior felony convictions in

which the court imposed DNA fees. Thus, the trial court erred when it
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imposed a $100.00 DNA fee.

In addition, effective June 7, 2018, the legislature amended RCW
36.18.020(2)(h) to prohibit the imposition of a filing fee upon an indigent
defendant following conviction. The following quotes this section of the
statute with the modifications underlined.

(2) Clerks of superior courts shali collect the following fees for
their official:

{h} Upon conviction or plea of guilty, upon failure to prosecute
an appeal from a court of limited jurisdiction as provided by law, or
upon affirmance of a conviction by a court of limited jurisdiction, an
adult defendant in a criminal case shall be liable for a fee of two
hundred dollars, except this fee shall not be imposed on a
defendant who is indigent as defined in RCW 10.101.010(3) {a)

through {c}.

RCW 36.18.020(2)(h) (showing amendments underlined).

As with the DNA fee, the Washington Supreme Court has also held
that this amendment applies to all cases still on appeal when it became
effective. See Ramirez, stpra. Thus, in this case the trial court also erred
when it imposed a filing fee because the defendant is indigent.
Consequently, this court should remand this case to the trial court to strike

these two legal financial obligations.
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CONCLUSION
The trial court erred when it imposed a second DNA fee and when
itimposed a filing fee as part of the defendant’s legal-financial obligations.
DATED this 19" day of November, 2018,

Respectfully submitted,

e Vel

AN P / .
1ohn AgHays, No. 1665&/
: Attorn for Appellant J

L
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APPENDIX
RCW 36.18.020{2}h)
Clerl’s fees, surcharges

{2) Clerks of superior courts shall collect the following fees for their
official services:

{h)} Upon conviction or piea of guilty, upon failure to prosecute an
appeal from a court of limited jurisdiction as provided by law, or upon
affirmance of a conviction by a court of limited jurisdiction, an aduit
defendant in a criminal case shall be liable for a fee of two hundred dollars,
except this fee shall not be imposed on a defendant who is indigent as
defined in RCW 10.101.010(3) {a} through (c).

RCW 43.43.7541
DNA identification system - Collection of biological samples - Fee

Every sentence imposed for a crime specified in RCW 43.43.754
must include a fee of one hundred dollars unless the state has previously
coliected the offender’s DNA as a result of a prior conviction. The fee is a
court-ordered legai financial obligation as defined in RCW 9.94A.030 and
other applicable law. For a sentence imposed under chapter 9.94A RCW,
the fee is payable by the offender after payment of all other legal financial
obligations included in the sentence has been completed. For all other
sentences, the fee is payable by the offender in the same manner as other
assessments imposed. The clerk of the court shall transmit eighty percent
of the fee coliected to the state treasurer for deposit in the state DNA
database account created under RCW 43.43.7532, and shall transmit twenty
percent of the fee coliected to the agency responsible for collection of a
biological sample from the offender as required under RCW 43.43.754. This
fee shall not be imposed on juvenile offenders if the state has previously
collected the juvenite offender’s DNA as a result of a prior conviction.
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