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ASSIGNMENTS OF ERROR

1. Defendant is entitled to a sentence based on aatayffender
score and sentencing conditions.

2. The State’s repeated mismanagement prejudicedefieadiant
by forcing him to waive his right to a speedy tirabrder to
have prepared and effective counsel.

3. Defendant’s right to effective counsel was viothteghen his
attorney stipulated to the admission of video ewggethat
denied him a fair trial and the presumption of icernce.

1. |SSUES PERTAINING TO ASSIGNMENTS OF ERROR

la.) Defendant Is Entitled To A Remand To Correist H
Offender Score And Sentencing Conditions.

b.) The Appendix H Provision Of His Felony Sentefddeat
Allows Unfettered Searches By His DOC Probationiceff Is
Unlawful And Must Be Stricken.
c.) The Court Erred When It Imposed The $100.00 D&%
Because Mr. Franck Has Already Provided A DNA Sampl
Pursuant To His 2014 Adult Conviction for MalicioMBschief
In The First Degree.

2. Defendant Was Entitled To A Dismissal For Repeabtate

Mismanagement of The Case.



3. Defendant’s right to effective counsel was viethwhen his
attorney stipulated to the “Brawl on the Beach” eadthat
included improper evidence of arrest, improper mpis of guilt
and improper opinions of blood evidence.

a) The video depicts Mr. Franck being restrainsdlia the
custody of multiple law enforcement officers, thus
infringing on right to a fair trial and to be presed innocent.
b) The video contains improper opinions of guiltdan
assertions of unsubstantiated facts that prejuditgdight
to a fair trial.

c) Blood opinion testimony was unreliable.

d) If the Reviewing court finds that any of the &ating
arguments were waived by the failure of defensenseuto
object, Mr. Franck received ineffective assistanaie
counsel.

1.  STATEMENT OF THE CASE

On the Long Beach Peninsula, in Pacific County, Mfagon, July
4, 2015 was an evening that combined all the elésrfena “perfect storm.
RP 498. It was a Saturday night; the weathergoasl and the beach area
thronged with more people than law enforcementevamt seen before. RP

498, 473 (beach — chaotic). Washington State Deyaantt Fish and Wildlife



officers were assisting local law enforcement ae dvening. RP 497-98.
A camera crew from the Animal Planet televisionwli®ugged Justice”
was riding along with Fish and Wildlife personrieP 506.

Two couples, Dan and Karen Finlay and Richard and/ Mehas
decided to leave the Finlay beach house sometitaeeba 9 and 10:30 p.m.
and walk down to the beach. RP 336, 369, 499erAftly 10 minutes or
so on the beach the couples decided to head baok the beach trail to G
Street and back to the beach house. RP 365. Whitée trail, Mr. and
Mrs. Mehas were confronted by 2 -3 young women tlbocked the beach
path and began using abusive language. RP 33& ywaoing people started
to appear. RP 339. Mr. Mehas felt threatened aliddcto his friend, Mr.
Finlay, for help. RP 367-68. When Mr. Finlay canpethe path to see what
the matter was he was immediately struck twicenenhead. RP 417. He
was unable to identify his assailants or recalltlaimg else until he was
receiving aid. RP.417-18. He was taken to thergamey room in liwaco
Washington.RP 454.

Mrs. Mehas was also unable to identify any of tegadants other
than report a very large group of juveniles blockezlbeach path and then
attacked Mr. Finlay. RP 347. She was unable tavded happened because
fell off the path and twisted her ankle. RP 34he $/as also examined at

the llwaco ER. RP 347. She was diagnosed witharsgal ankle. RP 347.



Mr. Mehas’s testimony and statements of the evevanigd widely.
On July 4, 2015 he said he could not identify htacker from the large
group of 30 to 40 juveniles involved in the assalRP 353, 512. At trial
Mr. Mehas claimed he had been strangled in additidreing hit in the head
over 50 times. RP 371. Mr. Mehas was permittedaate and explain
statements on the Rugged Justice “Brawl on thelBeadeo. RP 380-81,
Ex. 9, including “they’re guilty as hell and whehea from they will do jail
time.” RP 404. Like his wife and Mr. Finlay, nas examined at the
llwaco ER. RP 458.

Dr. Mark Waliser testified as the State’s mediocgbeat regarding
his medical credentials and examination of the Meband Mr. Finlay. He
testified that Mr. Finlay had a fractured left mbagy sinus and that Mr.
Mehas had a fractured rib. RP 456-458. He descitiiegrocedures and
testified he did not note any evidence of strangutaor bruising around
any of the alleged victims’ necks. RP 464. Thesdsé was not permitted
to cross examine him regarding a subsequent meabeatl inquiry into his
fitness to practice medicine based on concerns withstance abuse
impairment. RP 440, CP 149-154.

Four law enforcement officers testified for thet8ta hree of them
were asked about a stain on Mr. Franck’s pantsappaéared to be blood.

RP 474(Goodwin), RP505(Chadwick), RP 532(Woodby) oNe collected



the pants or took any evidentiary samples. RP 488, 513,534. The
officers recounted their contact with Mr. Francldahe filming of their

interactions with him their apprehension of himP. B73-74, 488-89, 504-
507,

Pacific County Sheriff Deputy Rick Goodwin desedbthe scene
on the beach as chaotic, fireworks going off andppe everywhere. RP
473. After getting details from the complainingnésses (RP 472) he came
into contact with a person (the defendant) whorbdieeved was involved
in the assault. RP 472. Mr. Franck was broughioupim and Mr. Mehas
for an identification by 2 or 3 officers. RP 4738-He said while patting
Mr. Franck’s down he noticed a large blood spoh@npants. RP 474. He
guestioned Mr. Franck about the blood, howeverdidenot collect the
sweatpants or take any samples of the substanc®N@ analysis or
testing.. RP 474, 476, 488. He did take a pictdrdtnem. RP 476, Ex. 8.
He further testified, without objection, that hdieeed that the blood on the
pants was consistent with Mr. Finlay’s injuriesP B87

Fish and Wildlife officer Chadwick testified thernara crew was
accompanying him, as they had on numerous occa$tdhs10-11. Despite
describing the scene on the beach was the “pesfenin” he opined that
Mr. Franck must have known he was law enforcememtnahe walked

away from the area. RP 498, 504-5. He then himdp. kP 504-505. He



also testified he observed dry “blood” on Mr. Frigsgants but he that he
did not collect any evidence. RP 505, 513. TlaeStlayed the video again
during his testimony. Ex. 9, RP 507.

Pacific County Sheriff Department reserve officenBVoodby also
testified that he and other officers went ontotibach to locate and identify
the person suspected to be involved in the as$RI630. They contacted
a person who was walking away from the officer® 930. He testified he
saw what appeared to be relatively fresh bloocherdefendant’s pant leg.
RP 531. He said he did not know if the blood was or dry but that he
meant fresh in that as blood ages it gets brovRiei533. He did not collect
the sweatpants, RP 534. He said his role was ¢onggany the other
officers in taking the defendant to another offitemterview. RP 534.

The final officer that testified for the state wRscific County
Sheriff Sgt, Michael Ray. Sgt. Ray Pacific CouBtyeriff Sgt Ray also
testified that the beach scene was “pretty outooitrol” that night due to
the large number of people out on the beach. RPHB&%aid he was there
to try and to contain the scene. RP 539. He diccantuct any interviews.
RP540.

The State charged Mr. Franck with one codrassault in the

second degree, alleging he intentionally assaulediiel Finlay and



recklessly inflicted substantial bodily harm, inokation of RCW
9A.36.021(1)(a). CP 14.

Mr. Franck responded to his summons to appeariestchppeared
in Pacific County Superior Court on October 30,200Dver the course of
the next two and a half years he missed only 2tadates, for which the
court permitted the State to amend the Informatitoadded two counts of
bail jumping. CP 79=80. (September 8, 2017.) The tounts of bail
jumping were ultimately severed from the assaudirges. RP 102.

The State was permitted, over defense objectiorfjléoa third
amended Information adding a second count of asiseille second degree
naming Richard Mehas as the victim. CP109-111 ¢bdxer 1, 2017), RP

On December 1, 2017 the State was permitted, dyecion, to file
a third amended Information identifying a new vittand adding a second
count of assault in the second degree. CP 109-i4itd (amended
information), CP 96-98 (defense memorandum “Objectio Motion to
Amend Information and Motion to Dismiss), RP 14lefense objected to
the late amendment adding a new felony count amemavictim, Richard
Mehas, 7 business days before the scheduled #atel @f December 13,
2017. RP 143, 145. Defense renewed his motiomstoigs on December

13, 2017. CP 113-116.



The court was concerned about the late amendmébelause the
court was scheduled to handle another trial sethiisame date, the court
found the defendant was not prejudiced by a coatina. RP 145.

The trial was reset to January 3, 2018. On Dece®gethe State
requested a continuance for witness unavailabilitRP 149. Defense
objected, pointing out Ms. Mehas was not a criticiéthess because she was
not a named victim nor had she identified Mr. Fkan®P 151. Defense
counsel also pointed out this case had previousgnlxontinued due to
State and Court conflicts. RP 151-52. The cowahtgd the continuance
finding good cause for the request to continue hey $tate for witness
unavailability. RP 153-155. Trial was reset to ey 14, 2018. Defense
again objected to the trial date being set for ntbas 30 days. RP 159.

As the February trial date approached, on Febr8a2918 the State
provided discovery concerning criminal histories $fate witnesses,
including crimes of dishonesty, and evidence thaiState’s medical expert
had a suspended license for working while impaaned criminal histories.
CP 146-155.

The December 13, 2017 scheduled trial had to beethbecause of
potential trial scheduling conflicts in a jurisdart with a single Superior
Court trial department and a single Judge and Ilsecaf the late

amendment adding a new felony count and new namegchy The January



3, 2018 trial date was then continued due to Statieess unavailability,

and the next trial date, February 14, 2018, wadimoed due to late
discovery by the State. No alternative suchatirtg the other scheduled
matters, exclusion of witnesses or denial of ameardiwere offered by the
State or considered by the Court.

The defense stipulated to the admission of the Baidgstice video
entitled “Brawl on the Beach”. CP 143-144.

Trial commenced on May 29, 2018. Verdicts of guin both
counts of assault in the second degree were retoyéhe jury. CP 210,
211. He was sentenced on June 15, 2018. The i@ected the defense
request for an exceptional sentence below the atdrrdnge and sentenced
Mr. Franck to concurrent 29 month sentences, tgk énd of the standard
range for an offender score of 5. RP 284, CP 220-ZBhe court did not
consider whether his June 24, 2010 juvenile resialelpurglary and theft
in the first degree convictions were the same craihtonduct for purposes
of calculating his offender score. CP 222. Thercsiated its intent was to
waive all “financials” (RP 284) but the judgmentdasentence included a
$100.00 DNA collection fee even though he had arpadult felony for
which DNA collection would have been court order€e. 222, 226.

At the sentencing hearing the court expressedpisian that the

stipulated video was the deciding factor in estdhidhig guilt. RP 283-284..



V. ARGUMENT

la.) Defendant Is Entitled To A Remand To Correst Gffender
Score And Sentencing Conditions.

A defendant may raise an offender score challeogté first time
on appealState v. Allen150 Wn. App. 300, 314, 207 P.3d 483 (2009).

The appellate courts review an offender score tatiom de novo
but review a determination of what constitutesghme criminal conduct
for abuse of discretion or misapplication of the.|&tate v. Wright183
Wn. App. 719, 733, 334 P.3d 22 (2014).

The “mere failure to object to a prosecutor's dsses of criminal
history does not constitute such an acknowledgere®tate v. Mendoza,
165 Wn.2d 913, 928, 205 P.3d 113 (2Q0@®)erruled on other grounds
State v. Joned4.82 Wn.2d 1, 338 P.3d 278 (2014lere, Franck’s criminal
history was included on his felony judgment andteece. Counsel never
agreed to the State's articulation of his crimhstory and Mr. Franck had
previously asserted his offender score was onlyRR 256. At sentencing,
no one addressed whether his 2010 juvenile thefhenfirst degree and
burglary charge were the same criminal conductvaece both properly
included as separate scoring offenses. Therefbranck did not
affirmatively acknowledge that these two offensesrevseparate for

purposes of scoringState v. Mendozd,65 Wn.2d 913, 928,

-10-



205 P.3d 113 (2009pverruled on other grounds, State v. Joried2
Wn.2d 1, 338 P.3d 278 (2014).

A defendant is entitled to a sentence based onrreatooffender
score. The Sentencing Reform Act of 1981 (SRA) iregusentencing
courts to count prior convictions that encompassstime criminal conduct
as a single offense when calculating an offendeoresc RCW
9.94A.525(5)(a). The burglary antimerger statutermis courts to punish
and prosecute separately crimes committed durirgctbmmission of
a burglary. RCW 9A.52.050State v. Williams181 Wn.2d 795, 796, 336
P.3d 1152 (2014) addressed the issue of whetheters@ng courts
have discretionto  count  prior convictions  sepdyate under
the burglary antimerger statute notwithstanding iadifig that they
encompass the same criminal conduct under the $RACourt held they
do not.State v. Williams181 Wn. 2d at, 796.

Here the trial court calculated the juvenile Cl&&unty burglary
and theft that occurred on June 24, 2010 and setdeon December 1,
2010 each as .5. CP 222. Because the court dicbnduct a same criminal
conduct analysis as required by the same crimimadigct provision of the
SRA, this case requires a remand to correctly GatieuMr. Franck’s

offender score.

-11-



If the reviewing court finds this challenge to biéender score was
waived, Mr. Franck received ineffective assistammdecounsel. See
Argument in Section 3.

1b.) The Appendix H Provision Of His Felony Senterictat

Allows Unfettered Searchs By His DOC Probation CHfi
Is Unlawful And Must Be Stricken.

Article I, section 7 of the Washington Constitutigmovides a robust
privacy right. It states that “[n]Jo person shall disturbed in his private
affairs, or his home invaded, without authoritylafv.” Const. art. I, 8 7.
The “authority of law” needed is generally a watrdisubject to ‘a few
jealously and carefully drawn exceptionsState v. Ladsor1,38 Wash.2d
343, 349, 979 P.2d 833 (1999) (internal quotatioark®m omitted)
(quotingState v. Hendricksord,29 Wash.2d 61, 70, 917 P.2d 563 (1996) ).

However, individuals on probation are not entitled the full
protection of article |, section Btate v. Olser 89 Wash.2d 118, 124, 399
P.3d 1141 (2017). They have reduced expectatiopswHcy because they
are “ ‘serving their time outside the prison wallsld. at 124-25, 399 P.3d
1141 (quotingState v. JardineZ,84 Wash. App. 518, 523, 338 P.3d 292
(2014) ). Accordingly, it is constitutionally perssible for a CCO to search
an individual based only on a “well-founded or @zble suspicion of a
probation violation,” rather than a warrant suppdrtby probable

causeState v. Wintersteird,67 Wn.2d 620, 628, 220 P.3d 1226 (2009). The

-12-



legislature has codified this exception to the aarrequirement at RCW
9.94A.6312 The statute reads in relevant part, “If thereeisonable cause
to believe that an offender has violated a condito requirement of the
sentence, a [CCO] may require an offender to sutmaitsearch and seizure
of the offender’s person, residence, automobiletlar personal property.”
RCW 9.94A.631(1)State v. Cornwell190 Wn. 2d 296, 301-02, 412 P.3d
1265, 1268 (2018).

It is already established that in accordance witicla I, section 7,
individuals on probation do not forfeit all expdaas of privacy in
exchange for their release into the commur@tygen,189 Wash.2d at 125,
399 P.3d 1141. While the State may closely supemfism to advance the
probation system'’s goals of promoting rehabilitattmd protecting public
safety, its authority is limitedd. at 128-29. Individuals' privacy interest
can be reduced “only to the extent ‘necessitatethbyegitimate demands
of the operation of the [community supervision]gess.’ ’Id. at 125, 399
P.3d 1141 (quotin@arris, 163 Wn. App. at 117, 259 P.3d 331).

When thera@s a nexus between the property searched and the
suspected probation violation, an individual's et privacy interest is
safeguarded in two ways. First, a CCO must havasteable cause to
believe” a probation violation has occurred befooaducting a search at

the expense of the individual's privacy. RCW 9.%84(1). This threshold

13-



requirement protects an individual from random,pstien-less searches.
Second, the individual's privacy interest is dirsii@d only to the extent
necessary for the State to monitor compliance thighparticular probation
condition that gave rise to the search. The indiaid other property, which
has no nexus to the suspected violation, remagesffom searchState v.
Cornwell 190 Wn. 2d at 303-04.

In this case the second paragraph of Appendix lhpgrandom,
suspicion-less searches without notice or a neegusirement. CP 230. The
paragraph states:

Defendant must consent to DOC home visits to mogiapliance

with supervision. Home visits include access for purposes of

visual inspection all areas of the residence, inclvithe offender
lives or has exclusive/joint control/access.

Because this provision does not comport with ctutsdnal
protections guaranteed to protect an individuavgay rights, defendant
requests this court remand to the trial court vdifections to strike the
provision.

1c.) The Court Erred When It Imposed The $100.00ACH¢e

Because Mr. Franck Has Already Provided A DNA Sampl

Pursuant To His 2014 Adult Conviction for Malicious
Mischief In The First Degree.

Since State v. Blazina,182 Wn.2d 827, 344 P.3d 680 (2015)
addressed discretionary legal financial obligatidhe courts are sensitive

to the impact legal financial obligations have ndigent defendants. The
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trial court expressly stated it was not imposingtsphowever, the DNA fee
was included on the judgment and sentence as pat.d-ranck’s legal
financial obligations. RP 284, CP 226. This wasrror. RCW 43.43.7541
does not impose the $100.00 fee if the State hagqursly collected the
offender's DNA as a result of a prior convictiohhe Statute provides:

RCW 43.43.7541. DNA identification system--

Collection of biological samples--Fee

Every sentence imposed for a crime specified in RCW
43.43.754 must include a fee of one hundred dollars
unless the state has previously collected the dées
DNA as a result of a prior conviction. The fee is a
court-ordered legal financial obligation as defined
RCW 9.94A.030 and other applicable law. For a
sentence imposed under chapter 9.94A RCW, the fee
is payable by the offender after payment of alleoth
legal financial obligations included in the senehas
been completed. For all other sentences, the fee is
payable by the offender in the same manner as other
assessments imposed. The clerk of the court shall
transmit eighty percent of the fee collected tostate
treasurer for deposit in the state DNA database
account created under RCW 43.43.7532, and shall
transmit twenty percent of the fee collected to the
agency responsible for collection of a biological
sample from the offender as required under RCW
43.43.754. This fee shall not be imposed on jueenil
offenders if the state has previously collected the
juvenile offender's DNA as a result of a prior
conviction.

Imposition of the $100.00 DNA fee was error becaMseFranck
had previously supplied his DNA as a result of pgonviction. CP 222.

His criminal history includes an adult 2014 coniantfor the class C felony
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of malicious mischief in the second degree. Tluisviction required he
provide a DNA sample. For these reasons Mr. Fraagkests the court
remand this case to allow the court to correct @lver of including a
$100.00 DNA collection fee as part of his legahfigial obligations.

2. The Court Erred When It Denied Mr. Franck’s CrR(B)3Motions
To Dismiss.

Dismissal is an extraordinary remedy, however, tigs an
extraordinary case. Over the course of severakyéacovery violations,
late amendments to the charging documents, comtoasafor State witness
unavailability and court room congestion workedetihgr delay trial for
almost 3 years. The events underpinning the ckawgeurred on July 4,
2015. There were a number of motions to contihedrial, but the delays
became prejudicial to the defendant in 2017 wherdased to agree to
continue his case.

Mr. Franck was summoned in and appeared for Hamific Cunty
Superior Court for one count of assault in the sdctegree, identifying
Mr. Daniel Finlay as the victim on October 30, 203 14-15, RP 5-8.
The Court determined he qualified for court appaintcounsel on
November 13, 2015 and counsel was appointed. RBd3November 20,
2015, court appointed counsel appeared with Mmékand a plea of not

guilty was entered. RP 16. On December 1, 20&5thte was permitted,
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over objection, to file a third amended Informatidantifying a new victim
and adding a second count of assault in the sedegcee. CP 109-111
(third amended information), CP 96-98 (defense nramatum “Objection
to Motion to Amend Information and Motion to DismsjsRP 141. Defense
objected to the late amendment adding a new fedoopt and a new victim,
Richard Mehas, 7 business days before the schettidbdate of December
13, 2017. RP 143, 145. Defense renewed his mdtonismiss on
December 13, 2017. CP 113-116.

The court was concerned about the late amendmébelause the
court was scheduled to handle another trial sethiisame date, the court
found the defendant was not prejudiced by a coatina. RP 145.

The trial was reset to January 3, 2018. On Dece®gethe State
requested a continuance for witness unavailabilitRP 149. Defense
objected, pointing out Ms. Mehas was not a criticiéthess because she was
not a named victim nor had she identified Mr. Fkan®P 151. Defense
counsel also pointed out this case had previousgnlxontinued due to
State and Court conflicts. RP 151-52. The cowahtgd the continuance
finding good cause for the request to continue hey $tate for witness
unavailability. RP 153-155. Trial was reset to ey 14, 2018. Defense

again objected to the trial date being set for ntbam 30 days. RP 159.
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As the February trial date approached, on Febr8a2918 the State
provided discovery concerning criminal histories $fate witnesses,
including crimes of dishonesty, and evidence thaiState’s medical expert
had a suspended license for working while impaaned criminal histories.
CP 146-155.

In Summary, the December 13, 2017 scheduled taal to be
moved because of potential trial scheduling cotslio a jurisdiction with
a single Superior Court trial department and alsidgdge and because of
the late amendment adding a new felony count and@ened victim. The
January 3, 2018 trial date was then continued dueState witness
unavailability, and the next trial date, Februady 2018, was continued due
to late discovery by the State. No alternativehsas trailing the other
scheduled matters, exclusion of witnesses or defi@mendment were
offered by the State or considered by the Courth&, the court tried to
force compliance by granting continuances as arrative to dismissal.
Ultimately, the court’'s offers to extend time touoter the State’s
mismanagement materially prejudiced Mr. Franck'ditsgtio obtain a fair
trial. The Court abused its discretion its disanetby denying his motion to
dismiss despite the extraordinary facts of thigcas
CrR 8.3(b) provides:

(b) On Motion of Court. The court, in the furtherance of justice,
after notice and hearing, may dismiss any crimpgmakecution due
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to arbitrary action or governmental misconduct wtiere has been

prejudice to the rights of the accused which maligraffect the

accused's right to a fair trial. The court shallfeeth its reasons in

a written order.
Dismissal under CrR 8.3(b) requires a showing dfiteary action or
governmental misconduct, but the governmental midaot need not be of
an evil or dishonest nature, simple mismanagenmemnobugh.State v.
Brooks 149 Wn. App. 373, 376, 203 P.3d 397, 398-99 (2(B&te v.
Dailey, 93 Wn.2d 454, 457, 610 P.2d 357 (1980). It alsquires the
defendant to show that such action prejudicedibid to a fair trial.State
v. Michielli, 132 Wn.2d 229, 240, 937 P.2d 587 (1997). “Sucjuplice
includes the right to a speedy trial and the ‘righte represented by counsel
who has had sufficient opportunity to adequategpare a material part of
his defense.’ Michielli, 132 Wn.2d at 240, 937 P.2d 587 (quotBigte v.
Price, 94 Wn.2d 810, 814, 620 P.2d 994 (1980)). But disal under CrR
8.3 is an extraordinary remedy, one that the ¢airt should use only as a
last resortState v. Wilson149 Wn.2d 1, 12, 65 P.3d 657 (2003).

A trial court's decision on a motion to dismisgesiewed for an
abuse of discretionState v. Brooks149 Wn. App. 373, 383-8&tate v.
Blackwell,120 Wn.2d 822, 830, 845 P.2d 1017 (1993). A talrt abuses

its discretion when its decision is manifestly w@ws@nable, when it

exercises its decision on untenable grounds, onviteakes its decision
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for untenable reasonBlackwell,120 Wn.2d at 830, 845 P.2d 1017. The
State cannot by its own unexcused conduct forcefandant to choose
between his speedy trial rights and his right feative counsel who has
had the opportunity to adequately prepare a matgraat of his
defensePrice, 94 Wn.2d at 814.

The interjection of new facts can establish prejadPrice, 94
Wn.2d at 814, however, governmental mismanagenegsafrom other
forms of prejudice as well. These include the &datailure to provide
discovery,State v. Brooksl49 Wn.App. 373, 387—88tate v. Shermah9
Wn.App. 763, 768, 801 P.2d 274 (1990), the Statiltion of new charges
the day before triaMichielli, 132 Wn.2d at 245, and the State's failure to
provide a witness list along with its encouragentbat a withess disobey
a court orderState v. Stephand7 Wn.App. 600, 604, 736 P.2d 302 (1987).

All of these forms of prejudice occurred in thiseaAs theBrooks
court summarized, the actual test for prejudiceireg the trial court to find
governmental mismanagement and prejudice. Here, RvBinck was
required to waive his right to a speedy trial or have effective
representation, not once but several times. The Stkered excuses but did
not offer any alternatives to the court other ttmnontinue the matter.

The defendant requests this court find the trialircerred and

abused its discretion for the same reasons asisét m Brooks, Michielli
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andShermanLike the argument made by the Stat®moks,149 Wn.App.

at 387—-88 an@dhermanb9 Wn.App. at 768he State argued that no new
facts supported the objection to the late amendreeah though a new
count and a new victim were added. RP 144. Likesttuation inMichielli,
132 Wn.2d at 245, the State moved to amend therhaton just days
before the trial. RP 142. On December 29, 201& State again requested
a continuance for witness unavailability, RP 14®] again on February 14,
2018, the State argued that the fact that the raklitensing review of its
endorsed medical expert for performing duties wimit@aired and then
violating a treatment agreement was either notvegie or the limited
information provided was sufficient to go forwardttwthe trial. RP 183.
Nor did the State see the provision of CrR4.7 mtetlariminal histories
just days before the trial any problem. RP 184. Toeart held that even
though the revelation of this information was madk 3 court days before
the trial, the solution is not to dismiss, not tpgress or not to keep State
witnesses from testifying, but rather that the 8ofuis to “admonish” the
State for its late discovery. RP 186. Like theaied presented Price, 94
Wn.2d at 814 the Court attempted to cure prose@itoismanagement and
the essential need for effectively prepared coumgelxtracting a waiver of

speedy trial from the defendant to continue the cR® 202.
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The unusual facts here establish this case is egirary. Mr.
Franck is entitled to the relief afforded in to tthefendants in iflBrooks,
Michielli andPrice. Mr. Franck’s was prejudiced. He was forced to waiv
his right to a speedy trial in order to have pregarounsel due to the State’s
untimely amendment of the charges and untimely ycthdn of essential
impeachment discovery concerning the State’s mediqgaert. The Court
abused its discretion by repeatedly continuingdi®e to cure the State’s
mismanagement.

3. It Was Ineffective Assistance of Counsel top&te to the
“Brawl on the Beach” video

The Sixth Amendment to the United States Constituéind article
I, 822 of the Washington Constitution guarantee ftiight to effective
assistance of counsétrickland,466 U.S. at 685-86, 104 S.Ct. 2052ate
v. Thomas109 Wn.2d 222, 229, 743 P.2d 816 (1987)Stinckland,the
United States Supreme Court set forth the pregasitandard under the
Sixth Amendment for reversal of criminal convictsobased on ineffective
assistance of counsel. 466 U.S. 668, 104 S.Ct.,2862.Ed.2d 674.
UnderStrickland,ineffective assistance is a two-pronged inquiry:

“First, the defendant must show that counsel'soperdnce was
deficient. This requires showing that counsel maders so serious that

counsel was not functioning as the ‘counsel’ guteeah the defendant by
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the Sixth Amendment. Second, the defendant musv shat the deficient
performance prejudiced the defense. This requinesvisig that counsel's
errors were so serious as to deprive the deferedanfair trial, a trial whose
result is reliable. Unless a defendant makes Hutlwvegs, it cannot be said
that the conviction ... resulted from a breakdowrthie adversary process
that renders the result unreliabl&homas109 Wn.2d at 225-26, 743 P.2d
816 (quotingStrickland,466 U.S. at 687, 104 S.Ct. 2052¢e also State v.
Cienfuegosl144 Wn.2d 222, 226, 25 P.3d 1011 (2001) (“Washindtas
adopted thé&tricklandtest to determine whether a defendant had
constitutionally sufficient representation.”).

Under this standard, performance is deficient falts “below an
objective standard of reasonableneStrickland,466 U.S. at 688, 104
S.Ct. 2052. The threshold for the deficient perfance prong is high, given
the deference afforded to decisions of defense s®lun the course of
representation. To prevail on an ineffective aasist claim, a defendant
alleging ineffective assistance must overcome fangt presumption that
counsel's performance was reasonalf¢gate v. Kyllol66 Wn.2d 856,
862, 215 P.3d 177 (2009). Accordingly, the defendears the burden of
establishing deficient performandédcFarland,127 Wn.2d at 335, 899
P.2d 1251. Claims of ineffective assistance of seurare reviewed de

novo.State v. Sutherhy65 Wn.2d 870, 883, 204 P.3d 916 (2009).

-23-



“When counsel's conduct can be characterized gisnhate trial
strategy or tactics, performance is not deficiekllo, 166 Wn.2d at 863,
215 P.3d 177State v. Garrettl24 Wn.2d 504, 520, 881 P.2d 185 (1994)
(“[T]his court will not find ineffective assistanad counsel if ‘the actions
of counsel complained of go to the theory of theecar to trial tactics.’ ”
(quotingState v. Renfr®d6 Wn.2d 902, 909, 639 P.2d 737 (1982))).
Conversely, a criminal defendant can rebut theymmgsion of reasonable
performance by demonstrating that “there is no emable legitimate
tactic explaining counsel's performanc8tate v. Reichenbach53 Wn.2d
126, 130, 101 P.3d 80 (200&tate v. Ahol37 Wn.2d 736, 745-46, 975
P.2d 512 (1999). Not all strategies or tacticsrangart of defense counsel
are immune from attack. “The relevant questionds whether counsel's
choices were strategic, but whether they were redse.”Roe v. Flores—
Ortega,528 U.S. 470, 481, 120 S.Ct. 1029, 145 L.Ed.2d €8%0)
(finding that the failure to consult with a clieabout the possibility of
appeal is usually unreasonable).

To satisfy the prejudice prong of tBéricklandtest, the defendant
must establish that “there is a reasonable prabathlat, but for counsel's
deficient performance, the outcome of the procegdiwould have been

different.”Kyllo, 166 Wn.2d at 862, 215 P.3d 177. “A reasonable

probability is a probability sufficient to underneinconfidence in the
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outcome.”Strickland,466 U.S. at 694, 104 S.Ct. 2092yomas,109 Wn.2d

at 226, 743 P.2d 81&arrett, 124 Wn.2d at 519, 881 P.2d 185. In assessing
prejudice, “a court should presume, absent chafldngthe judgment on
grounds of evidentiary insufficiency, that the jedy jury acted according

to the law” and must “exclude the possibility obitrariness, whimsy,
caprice, ‘nullification” and the like.Strickland,466 U.S. at 694-95, 104
S.Ct. 2052.

Ineffective assistance of counsel is a fact-basgdrohination that
is “generally not amenable to per se rul€dénfuegosl44 Wn.2d at 229,
25 P.3d 1011Strickland,466 U.S. at 696, 104 S.Ct. 2052 (“Most
important, in adjudicating a claim of actual inetigeness of counsel, a
court should keep in mind that the principles weehstated do not establish
mechanical rules. Although those principles shayuiide the process of
decision, the ultimate focus of the inquiry must dre the fundamental
fairness of the proceeding whose result is beiradiemged.”).

Finally, “[a] fair assessment of attorney perfonoa requires that
every effort be made to eliminate the distortinteets of hindsight, to
reconstruct the circumstances of counsel's chalngpnduct, and to
evaluate the conduct from counsel's perspective tite
time.” Strickland, 466 U.S. at 689, 104 S.Ct. 2052tate v. Grier 171

Wash. 2d 17, 32-34, 246 P.3d 1260, (2011).
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Here, as described below, multiple constitutionajhts are
implicated in the stipulated video that worked thge to deny Mr. Franck
effective counsel and a fair trial that undermihe tonfidence in the
outcome.

a.) The video depicts Mr. Franck being restraimed in the custody

of multiple law enforcement officers, thus infringion right to
a fair trial and to be presumed innocent.

Our state constitution provides that “[ijn crimin@aiosecutions the
accused shall have the right to appear and defenderson.” Wash.
Const. art. I, 8 22. The right to appear and defengerson includes “the
use of not only his mental but his physical faastunfettered, and unless
some impelling necessity demands the restraintgrfssner to secure the
safety of others and his own custody, the bindingpe prisoner in irons is
a plain violation of the constitutional guarant$tate v. Damagri44 Wn.2d
686, 690, 25 P.3d 418 (citigilliams 18 Wash.47, 50, 51, 50 P. 580
(1897)),as modifiedd33 P.3d 735 (2001). “[R]egardless of the natdth®
court proceeding or whether a jury is presents particularly within the
province of the trial court to determine whethed an what manner
shackles or other restraints should be usSthte v. Walkerl85 Wn. App.
790, 797, 344 P.3d 227 (addressing the defendaigfd to be free
from restraints at sentencingg¢view denied 183 Wn.2d 1025, 355 P.3d

1154 (2015). Restraints are disfavored because mhay interfere with
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important constitutional rights, “including the puemption of
innocence”. State v. Hartzog96 Wn.2d 383, 398, 635 P.2d 694 (1981).
State v. Lundstrom ___ Wn. App. ___ 429 P.3d 1116 (Wash. Ct. App.
2018)State v. Williamsl8 Wash. 47, 51, 50 P. 580 (1897). This is taens
that the defendant receives a fair and impartial &s guaranteed by the
Sixth and Fourteenth Amendments of the United St&tenstitution and
article 1, section 22 (amendment 10) of the Wading State
Constitution.See Holbrook v. Flyn75 U.S. 560, 567, 106 S.Ct. 1340, 89
L.Ed.2d 525 (1986)Estelle v. Williams425 U.S. 501, 503, 96 S.Ct. 1691,
48 L.Ed.2d 126 (1976Hartzog,96 Wash.2d at 397-98, 635 P.2d 694.
Finch

The stipulated video of the Rugged Justice telenisieries, Brawl
on the Beach episode (Ex. 9 & Order CP 143-44, &B B described by
the State as depicting “the apprehension” of Mankk “as the assailant”
on Mr. Finlay and Mr. Mehas. RP 200, 201. Mr.rfelais shown being
guestioned and the closely escorted by multiplacpobfficers to be
confronted by the Mr. Mehas. RP 473 — 475. Lafoeement are
depicted ordering Mr. Franck to stop and then submrtheir authority. RP
503. At sentencing the Court evaluated the imp&d¢h® video and said,
that by the time defense counsel was done crossiexey Mr. Mehas, the

only witness identifying Mr. Franck, the jury dietbelieve the witness.
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RP 283. However, the court also concluded thatas the video of Mr.

Franck “fleeing the scene”, “blood on [his] kneel&ad the court to find

there “can’t be any question your fate was dooneggndless of who was
his attorney.” RP 283 — 284.

In light of the paucity of eye witness identifiat and physical
evidence, no reasonable tactical or defense syratggports the stipulation
to the Rugged Justice “Brawl of the Beach” videopiding the
apprehension of Mr. Franck. Multiple officers a®picted escorting him
to be confronted by Mr. Mehas. The video infringeshis right to a fair
trial and to be presumed innocent.

b.) The video contains improper opinions of gaitl assertions of
unsubstantiated facts that prejudiced his riglat tair trial.

The role of the jury is to be held “inviolate” urrdé/ashington's
constitution; Wash. Const. art. |, 88 21, 22; ahe tUnited States
constitution. U.S. Const. amend. V8tate v. Montgomeyyt63 Wn.2d 577,
590, 183 P.3d 267 (2008). The right to have fdajuastions decided by
the jury is crucial to the right to trial by juryd. citing, Sofie v. Fibreboard
Corp., 112 Wn.2d 636, 656, 771 P.2d 711 (1989). Oustitmtions consign
to the jury “the ultimate power to weigh the eviderand determine the
facts.” Id. citing, James v. Robeck9 Wn.2d 864, 869, 490 P.2d 878

(1971).
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Our Supreme Court has held there are some areakb ate clearly
inappropriate for opinion testimony in criminalals. Among these are
opinions, particularly expressions of personaldigks to the guilt of the
defendant, the intent of the accused, or the Jgraof witnesses.
Montgomery 163 Wn.2d at 591 citing n5 Demery, (n5 “This ridewell
grounded in the rules of evidence. Testimony thlég the jury which result
to reach is likely not helpful to the jury (as r@gd by ER 702), is probably
outside the witness's area of expertise (in viotatif ER 703), and is likely
to be unfairly prejudicial (in violation of ER 403.144 Wn.2d at 759;
Kirkman, 159 Wn.2d at 927State v. Farr-Lenzini93 Wn. App. 453, 463,
970 P.2d 313 (1999).

A witness cannot give an opinion on the guilt oé ttiefendant
because such evidence violates the defendant's togh jury trial that
includes the jury's independent determination efféttts. State v. Kirkman
159 Wn.2d 918, 927, 155 P.3d 125 (20(Btate v. Demeryl44 Wn.2d
753, 759, 30 P.3d 1278 (2201).

Additionally, it invades the province of the jurgrfa witness to
express an opinion as to whether another witnetlilsg the truth and it
is improper for the State to elicit such testimor8tate v. Jerrels83 Wn.
App. 503, 507, 925 P.2d 209 (1996}ate v. Carlson80 Wn. App. at 123,

State v. Casteneda-Perésl Wn. App. 354, 360, 810 P.2d 74 (199%ke
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also City of Tacoma v. Heatley0 Wn. App. 573, 577, 854 P.2d 658 (1993)
(credibility issues strictly reserved for the tradrfact). Such testimony is
also argumentative, unfair and misleadirate v. Walder69 Wn. App.
183, 186-87, 847 P.2d 956 (199S}ate v. Casteneda-Peré&d Wn. App.
at 362-63.

Officer opinions are especially problematic. Otait& and federal
courts have long recognized the inherent dangeadmitting opinion
testimony of law enforcement officer&tate v. Carlin40 Wn. App. 698,
700 P.2d 323 (1985) (statement made by a governof@nial or law
enforcement officer is more likely to influence flaet finder;United States
v. Gutierrez 995 F.2d 169, 172, (9th Cir. 1993) (statementslaoi
enforcement officers often carry "an aura of sgecaiability and
trustworthiness") quotingnited States v. Espinos827 F.2d 604, 613 (9th
Cir. 1987);Demery 144 Wn.2d at 765. (police officer's testimonyrces
an “aura of reliability.”);State v. Barr 123 Wn. App. 373, 381, 98 P.3d
(2004) (law enforcement officer’s opinion may iréhce the fact finder and
thereby deny the defendant a fair and impartiall)tri Not only is such
testimony a highly improper invasion of the proeraf the jury, but police
officers' opinions on guilt have low probative valbecause their area of
expertise is in determining when an arrest is fiestj not in determining

when there is guilt beyond a reasonable doubt.C%es J. Nossel, Note:
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The Admissibility of Ultimate Issue Expert Testinydoy Law Enforcement
Officers in Criminal Trials, 93 Colum. L. Rev. 2344 n.70 (1993) (“Once
[the expert] had testified as to the likely drugansaction-related
significance of each piece of physical evidence,jtlny was competent to
draw its own conclusion as to [the defendant's]joimement in the
distribution of cocaine.” (alterations in origingfjuotingUnited States v.
Boissoneault926 F.2d 230, 233 (2d Cir. 1991)Mpntgomery,163 Wn.2d
577, 595.

There were 3 lay witnesses, Mr. Mehas, Mrs. Mehdd\dr. Finlay.
Mrs. Mehas and Mr. Finlay were not able to idenkfy. Franck as one of
the assailants. RP 347-348 (Mrs. Mehas); RP 424 fivilay). Only Mr.
Mehas identified Mr. Franck, basing his identifioaton the apparent blood
from Mr. Franck’s sweat pants and his review offanimal Planet video
during his testimony. RP 373, 381. No physicatence was collected or
analyzed. The stipulated video of the Rugged Juditevision series,
Brawl on the Beach episode (Ex. 9 & Order CP 143RR 361) is
described by the State as depicting “the apprebehsif Mr. Franck “as
the assailant” on Mr. Finlay and Mr. Mehas. RP,28@l. It was played
during Mr. Mehas in-court testimony. RP 378-381e Tideo also includes
audio in which a male voice, presumably an offiaan be heard to say,

“One of the ones. For Sure. Obvious.” These statgsnare made in
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reference to Mr. Franck and clearly express a bleéas one of the “mob”
of 20 to 30 juveniles suspected of injuring Mr.iMe and Mr. Finlay. RP
383.

In the video Mr. Mehas said there were 20-30 julesniat trial he
reduced the number to 10 -15 young adults. RP 383 Mehas also
testified his voice can be heard on the video spyifhey're guilty as hell
and where | am from they’ll get jail time.” RP 40Zhis was in stated in
reference to Mr. Franck. Additionally, to add téstbpinion of guilt, the
State and Mr. Mehas repeatedly referred to Mr. ékas the
“perpetrator”, not the defendant, not by his nam#,as a statement of
belief or fact that he committed the crime. RP 3¥75. There was no
objection by the defense counsel.

c.) Blood opinion testimony was unreliable.

The audio portion of the film also captures ancaffiexpressing
his opinion that the stain on Mr. Franck’s pantsl@d and that he sees
blood on his hands. The officer asks him to expteiw he got the blood
on his pants. This evidence was never collectethalyzed. There is no
proof that the stain is in fact blood or that hd béood on his hands.
There is no proof that, even if the stain is blabat it came from either
Mr. Mejas or Mr. Finlay, yet, the officer’s opinidhat the “blood” on his

pants came from one of the named victims undoupteeitame a “fact”
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that the jury considered. These expressions ofi@pirspecially by law
enforcement officers are highly prejudicial andade the province of the
jury. There was no objection to the testimony byltiple witnesses
regarding the suspected blood on Mr. Franck’s aigth

ER 401 defines “relevant evidence” as evidence ravany
tendency to make the existence of any fact thaf isonsequence to the
determination of the action more probable or lespgble than it would be
without the evidence.” Under the evidence rulesglévant evidence
denotes evidence that does not logically tend tweror disprove any
material fact or proposition. Evidence that at ipesduces only speculative
inference is irrelevant evidence. Irrelevant emitkeis not admissible. ER
402, 403. State v. Stenspi32 Wn.2d 668, 940 P.2d 1239 (1997) directly
addresses the admissibility of such “blood” testimavhen there has only
been a presumptive test but no confirmatory testhe case where there is
visual observation and only a presumptive tesjuthemust be informed by
means of a limiting instruction that that testimahyes not establish the
presence of human blood. Here, there is not eyaesumptive test, thus
the potential prejudice outweighs any slight refeeand the testimony
should have been exclude8ee State v. Halsting22 Wn.2d 109, 128, 857
P.2d 270 (1993) (law enforcement officer’s testimmama juvenile bench

trial that a substance appeared to semen shouklbiean excluded under
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ER 403 but because nothing in Court’s finding iatic the court relied on
the testimony the error was harmless.)

Because the video permitted the jury to considerfficers
statements and opinions that the stain on Mr. lKarpants was blood,
and this evidence was crucial to the State’s casd¢he trial court
remarked at the sentencing, “once the jury sawitieo and the blood on
your pants, your case was doomed.” RP 283, 2Bdpulating to the
video cannot be deemed a reasonable tactical decisloreover,
considering the paucity of any physical evidenokitig Mr. Franck to the
assault, one’s confidence in the outcome of tla isiundermined. Thus,
both prongs are met. Mr. Franck requests thisenh# reversed and
remanded for a new trial.

In sum, no reasonable defense attorney would stiptb this video
because it violates defendant’s constitutional trigha fair trial, to be
presumed innocent, and to have a jury decide tbis faninfluenced by
witnesses’ opinions of guilt or veracity. Thera@sconceivable trial tactic
or strategy justifying this decision. As the Cosdid at the sentencing
hearing, it was the video that convicted him. R83,284.

d.) If the Reviewing court finds that any of thentencing

arguments were waived by the failure of defensenseuto
object, Mr. Franck received ineffective assistaoiceounsel.
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As argued above, Mr. Franck was entitled to a seetdased on a
correct offender core and correct conditions anlg statutorily mandated
fines. See Section 1. As discussed above, an oiipie assistance of
counsel claim requires a showing that counsel’fopmiance was deficient.
And secondly, the defendant must show that thecidefi performance
prejudiced the defense. Imposing a sentence fugleer offender score
than is required and incorporating sentencing dand that exceed
constitutional requirements and fines in excessludt is mandated by the
DNA statute, all demonstrate deficient performanod prejudice to the
defendant. He should not be sentenced to an unldevia of confinement
or have to submit to unreasonable searches. Aslvedk indigent, and the
imposition of additional fines creates an unfaid amdue financial burden.

V. CONCLUSION

Mr. Franck asks this court to hold that the trialit abused its
discretion when it denied his motions to dismiss fwosecutorial
mismanagement that forced him to waive his righa speedy trial in order
to have prepared counsel and to vacate and dish&snvictions.

Mr. Franck also asks this court to find that heereed in effective
assistance of counsel because his attorney s&ouiatthe admission of the
video “Brawl! on the Beach” without authenticatiomdathis video became

the deciding evidence that was used to convict Aihe video contained
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improper opinion and apprehension evidence that denied him a fair trial by

an impartial jury.

Finally, Mr. Franck is entitled to a remand for resentencing.

RESPECTFULLY SUBMITTED this 10" day of December 2018.
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MARY K. HIGH, WSBA {20123

Attorney for Appellant

949 Market Street, Suite 334

Tacoma, WA 98402

(253) 798-6062

Email: marykay.high@piercecountywa.gov
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