FILED
Court of Appeals
Division |l
State of Washington
9/13/2018 1:05 PM

No. 52042-7-11

COURT OF APPEALS, DIVISION Il
OF THE STATE OF WASHINGTON

In re the Parentage of T.D. (minor)

T.D., Appellant
VS.
R.D., State of Washington (DCYF),
Respondents

Grays Harbor County Superior Court Cause No. 17-3-00129-5
The Honorable Judge Stephen E. Brown

Appellant’s Opening Brief

Jodi R. Backlund
Manek R. Mistry
Attorneys for Appellant

BACKLUND & MISTRY
P.O. Box 6490

Olympia, WA 98507

(360) 339-4870
backlundmistry@gmail.com



TABLE OF CONTENTS

TABLE OF CONTENTS ... s I

TABLE OF AUTHORITIES ... ii

ISSUES AND ASSIGNMENTS OF ERROR ..o, 1

STATEMENT OF FACTS AND PRIOR PROCEEDINGS................. 3

ARGUMENT ... e 12
. T.D. established adequate cause for a trial on her de

facto parentage petition. ..........cccooviinieicnenc e 12

A. The Respondent has admitted three of the four criteria
necessary for de facto parentage. .........cccoceeerenerenennnnnns 12

B. T.D. was entitled to a trial because her pleadings
outline facts which, if proved true, establish a prima facie
case for de facto parentage..........cccccevveveieeie i, 13

C. The trial court applied the wrong legal standard by

resolving disputed facts at the adequate cause stage and by

considering factors beyond the four criteria outlined in L.B.
16

1. The trial court erred as a matter of law by concluding
that an administrative finding of abuse or neglect is
automatically sufficient to defeat a petition for de facto
PArENTAQE. ..ioiiee e 21

I11.  The trial court erred by vacating the Order Of
Indigency because T.D. has a right to review at public
EXPEINISE. et 23



CONCLUSION



TABLE OF AUTHORITIES

FEDERAL CASES

Troxel v. Granville, 530 U.S. 57, 120 S. Ct. 2054, 147 L. Ed. 2d 49 (2000)

.............................................................................................................. 24
WASHINGTON CASES
Afoa v. Port of Seattle, ---Wn.2d---, 421 P.3d 903 (2018) ................. 20, 21
In re Adoption of S.H., 169 Wn. App. 85, 279 P.3d 474 (2012)............... 22

In re Custody of A.F.J., 179 Wn.2d 179, 314 P.3d 373 (2013) .... 12, 18, 20

In re Parentage of J.B.R., 184 Wn. App. 203, 336 P.3d 648 (2014). 14, 16,
21,25

In re Parentage of L.B., 155 Wn.2d 679, 122 P.3d 161 (2005)8, 12, 13, 14,
15, 16, 19, 20, 21, 24, 25

Matter of Custody of L.M.S., 187 Wn.2d 567, 387 P.3d 707 (2017). 14, 16,
21

OTHER AUTHORITIES

RAP 15.2. . 23, 24, 25, 26
UNIFORM PARENTAGE ACT, 2018 Wash. Legis. Serv. Ch. 6 8509 .. 12

UNIFORM PARENTAGE ACT, 2018 Wash. Legis. Serv. Ch. 6 §909 .. 12



10.
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13.

14.

ISSUES AND ASSIGNMENTS OF ERROR

The trial court erred by dismissing the mother’s de facto parentage
petition.

The trial court erred by denying the mother’s motion for adequate
cause.

The trial court erred by entering Findings of Fact and Conclusions of
Law No. 1. CP 47.

The trial court erred by entering Findings of Fact and Conclusions of
Law No. 3. CP 47.

The trial court erred by entering Findings of Fact and Conclusions of
Law No. 4. CP 47.

The trial court erred by entering Findings of Fact and Conclusions of
Law No. 5. CP 47.

The trial court erred by entering Findings of Fact and Conclusions of
Law No. 6. CP 47.

The trial court erred by entering Findings of Fact and Conclusions of
Law. No. 7. CP 47.

The trial court erred by entering Finding No. 1 in Order Denying
Reconsideration.

The trial court erred by entering Finding No. 2 in Order Denying
Reconsideration.

The trial court erred by entering Finding No. 3 in Order Denying
Reconsideration.

The trial court erred by entering Finding No. 4 in Order Denying
Reconsideration.

The trial court erred by entering Finding No. 5 in Order Denying
Reconsideration.

The trial court erred by entering Finding No. 6 in Order Denying
Reconsideration.

ISSUE 1: Did T.D. allege specific facts that, if proved true,
would establish a prima facie case qualifying her as a de facto
parent?



ISSUE 2: Did the trial court err by denying T.D.’s motion for
adequate cause and summarily dismissing her de facto
parentage petition?

15. The trial court erred by vacating the order of indigency.

16. The trial court erred by entering Finding of Fact No. 1. AP 45.

17. The trial court erred by entering Finding of Fact No. 2. AP 45.

18. The trial court erred by entering Conclusion of Law No. 1. AP 46.
ISSUE 3: Where State involvement in a de facto parentage

proceeding effectively terminates a de facto parent’s legal
rights, does the parent have a right to review at public expense?



STATEMENT OF FACTS AND PRIOR PROCEEDINGS

R.D. had one-year-old T. placed with her in 2008.> CP 5;
Appendix (“AP”) 2. In 2010, R.D. met and fell in love with T.D. CP 14-
15. The mother delayed introducing her son to her new girlfriend, to make
sure that they were fully committed to each other and to parenting
together. CP 15. Once that was clear, T.D. moved from Texas to
Washington to be with the mother and her son. CP 14-16.

The mother and her partner raised T. together. The mother’s
formal adoption of her son T. was completed in 2012. CP 5, AP 2. T.D.
submitted to a background check for the adoption, and the home was
approved. CP 15.

The mother and her partner married in 2015. CP 5, AP 2. Their
son T. was part of the wedding ceremony. CP 16.

At first, the child called his mother’s wife by her first name. On
his own, he decided to call her “mom”, sometimes “mama [T.D.].” CP 17.

In their household of three, T.D. supported the family with her job.
CP 16. She also took on most of the cooking. CP 15. Both mothers helped
their son with school. CP 15, 18. Both also helped him when he had a

hard time, and both were able to comfort and calm T. CP 18. The couple

Lnitials are used in this brief for the parties. Because some parties have the same initials,
only a first name initial is used for the child here, T.



shared equally in housework, cleaning, and taking their son to and from
school. CP 16, 18.

In September of 2015, both mothers’ use of physical discipline led
to a dependency case. CP 73, 213-215. The department placed the child in
foster care, and a dependency petition was filed. CP 33. Although she was
married to R.D., T.D. was not provided counsel or permitted to appear in
the dependency proceeding. CP 77,

T.D. wanted to participate in the dependency, as she had
participated in her son’s life. She requested visits and services. CP 5, 82-
83, 215. Because she was not T.’s legal parent, the department refused to
pay for services. CP 218, 22. T.D. completed services at her own expense.
CP 218, 222. She went, with her wife, to two separate sessions of weekly
parenting classes, from which both graduated. CP 79, 90, 91. She
obtained a domestic violence evaluation and completed one year of
treatment. CP 79-80, 86-88. She also got a psychological evaluation with
a parenting component, completed a mental health assessment, and
attended many additional classes through “Parent to Parent”. CP 79, 81,
89, 92-113, 195-209.

T.D. admitted that her poor parenting choices were the reason her
son was removed from the home. CP 117. She acknowledged this in the

dependency case months before the issues addressed here. CP 77-79. She



explained that parenting classes had helped her understand this had been
inappropriate and helped her learn other ways to deal with her son’s
behavior. CP 73-74, 78. T.D. outlined to the court specific interventions
she’d learned, detailing how she was taught to respond if the first effort
did not yield results. CP 74, 78.

Having done the services, but still having no input into her son’s
future, T.D. moved to intervene in the dependency case, which was
denied. CP 8. So, she filed a de facto parentage petition and sought an
adequate cause determination. CP 12, AP 1-4. She submitted a
declaration, as well as statements from her wife, friends, and neighbors.
All confirmed that the three were a cohesive bonded family unit. CP 14-
28. They described the child turning to each mother in turn for help or
affection, noting that he treated them both the same: as his mother. CP 21-
24, 27.

T.D. sought to establish that she had made changes. She indicated
that she knew she’d used “excessive force”, and she acknowledged that
she was wrong. CP 73. Along with her wife, T.D. created strategies to
include their son in family decisions. CP 75. She pointed out that her
psychological evaluation concluded that her risk for abuse was “well

below” the cut-off for predicting abuse or neglect. CP 74.



In a filing in the dependency case, months before her petition
regarding de facto parent status, T.D. told the court some of what she
learned:

Throughout the duration of the class I learned tools such as self

time-out, age appropriate rewards, removal of certain privileges,

age appropriate play and that for children “time-out” is not a

punishment. | learned that time out is actually a quiet place for the

child to reflect on their inappropriate actions and/or to reflect the
negative behavior they displayed. The best way to teach our

children is to Role Model ourselves. We did role playing on how
to react age appropriately to different situations as well as to turn
and to talk to each other. Overall, I conclude that the class was an
eye opener on changes that | needed to make. We graduated from

that parenting class in March, 2016.

CP 79.

The trial court granted concurrent jurisdiction, so that the petition
regarding de facto parent status could be resolved.? CP 3, 8. Within the
ruling denying revision of the grant of concurrent jurisdiction, the court
noted that T.D. had been her son’s primary caregiver. CP 9.

The department responded by admitting many of the allegations.
The department admitted that the child had resided with his mothers. CP
4. The department admitted that the mother had fostered a parent-like
relationship between her son and her wife. CP 6.

The department did not contest that the three lived as a family for

years. CP 6. The department did not contest that T.D. had assumed

2 That dependency is cause number 15-7-00279-6.



obligations of parenthood without any expectation of financial
compensation. CP 6, 35. Even so, the department denied that living with a
child and acting as his parent for 6 years could establish a bonded
dependent relationship parent-like in nature. CP 6.

The department noted “admit in part, denied in part” to the
allegation that T.D. voluntarily engaged in services. The department
claimed that her participation was not “timely”, and further that she had
not “accepted responsibility for the abuse she inflicted upon the child”.
CP 5. This was despite later filings, in which the social worker declared
that “the Department acknowledges Mrs. [T.D.] has participated in the
services requested.” CP 36.

The department further argued because T.D.’s behavior resulted in
a “founded” finding of abuse in 2015, she could not establish adequate
cause for a finding that she was a de facto parent. CP 29-30. The State
acknowledged that T.D. had established three of the four factors required
for de facto parentage® but argued that she could not meet the fourth

factor. This factor requires evidence that the petitioner has been in a

3 De facto parentage requires evidence that (1) the legal parent consented to and fostered a
parent-like relationship; (2) the petitioner and child lived together in the same household; (3)
the petitioner assumed obligations of parenthood without expectation of compensation; (4)
the petitioner has been in a parental role “for a length of time sufficient to have established
with the child a bonded, dependent relationship, parental in nature.” In re L.B., 155 Wn.2d at
708.



parental role “for a length of time sufficient to have established with the
child a bonded, dependent relationship, parental in nature.” In re
Parentage of L.B., 155 Wn.2d 679, 708, 122 P.3d 161 (2005); see CP 31,
61-62. They set out two reasons: first, because the department had placed
the child T., and second, because none of the declarations filed addressed
the 2015 abuse. CP 31, 61-62.

To support its position, the department submitted a declaration by
the supervisor of the social worker on the case. CP 35. She noted that
“Mrs. [T.D.] was the primary person watching over [the child]...” CP 35,
63. She also swore that T.D. communicated with school and medical care
providers.* CP 35. The court heard brief argument on the matter. CP 56-
70.

The trial court denied T.D.’s request for a de facto parent finding.
CP 44-49. The court focused on the fourth factor, that “the petition has
been in a parental role for a length of time sufficient to have established
with the child a bonded, dependent relationship, parental in nature.” CP
44. In its letter ruling, the judge emphasized that T.D. did not describe the

abuse she had committed or show how it would stop should her son be

4 Of course, this social worker clearly saw these as reflecting negatively on the mother, R.D.,
and further criticized the content of T.D.’s communications on behalf of her son. CP 35.



returned to her care.’ CP 44. The court found fault with this purported
failure to address the allegations that led to the dependency finding:
“Assuming a committed and responsible parental role does not include
child abuse.” CP 44-46.

T.D. moved for reconsideration, arguing that she had provided a
factual basis to warrant a hearing on de facto parent status. CP 51-54.
She reminded the court that parents in dependencies have made parenting
mistakes, and the dependency process involves services for that reason.
She urged the trial court to consider her efforts to remedy her parental
deficiencies as proof of her bond with her son. CP 51-54.

T.D. submitted a supplemental declaration in support of the
motion. CP 72. She acknowledged parenting mistakes that led to her son
T.’s placement and provided documentation showing her participation in
services. CP 73-115. Included in her materials were a psychological
evaluation conducted by Dr. Steve Tutty and an independent assessment
conducted by social worker Sonja Ulrich. CP 194-210.

Ms. Ulrich, who has 24 years of experience in child welfare cases,
recommended that T. return to his parents’ care. CP 230-232. Her

independent assessment outlined the allegations leading to T.’s placement.

5 The stepmother Tammy had made it clear in her filings that she would not be requesting
placement should the court find her to be a de facto parent. CP 9.



CP 211-215. It also detailed the parents’ participation and progress in
services, including three parenting programs (Incredible Years, Triple P,
and another 12-week parenting education program). CP 221-223.

Ms. Ulrich also outlined the State’s position in the dependency:
that the administrative finding against T.D. made return home impossible,
regardless of her progress in services. CP 216, 218-221.

According to Ms. Ulrich, the social worker took the position that
this was a matter of department policy — that official policy precluded
return home if T.D. remained in the household because of her
administrative finding.® CP 218, 227. Ms. Ulrich suggested that the social
worker’s position was not only incorrect, but also that it seemed “nothing
less than unethical.” CP 228.

In keeping with this “policy,” the caseworker told T. within six
months of his initial placement that he would be adopted. CP 217-218,
231-232. This caused T. significant distress and resulted in ongoing
behavior challenges that threatened the stability of his placement. CP 216-
219.

Ms. Ulrich also outlined problems with T.’s relative placement. CP

219-220. These included an incident where the caretaker, frustrated with

& This is not department policy. CP 218, 227.
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T.’s behavior, threw a television and broke it. CP 219. A department
supervisor expressed concern about the caretaker’s parenting and apparent
lack of empathy. CP 219-220. Ms. Ulrich also questioned the stability of
the placement, in part because of the relatives’ requests for emergency
respite care when T.’s behaviors escalated. 219-220.

Ms. Ulrich concluded that the parents posed no active safety
threats, and that any risk of future abuse or neglect had diminished so far
that the child should have been returned home. CP 225-228. She outlined a
proposed transition plan that would allow T.’s mothers to resume custody.
CP 230-232.

The court considered the supplemental materials but denied
reconsideration. CP 243-244. The trial judge included the following
findings:

3. [T.D.] did not undertake a permanent unequivocal committed

and responsible role in [the child]’s life ... in that she abused and

neglected [the child] while he was living with her.

4. [T.D.] cannot overcome the issue of abuse and the fact she did

not meet the fourth factor by her subsequent services while [the

child] was not residing with her.

6. [T.D.] has an administrative finding or abuse and neglect which

she cannot overcome.

CP 244.

T.D. timely appealed. CP 245; AP 5-7. The trial judge entered an

Order of Indigency, and counsel was appointed. CP 248-249. Weeks

11



later, the trial court vacated the Order of Indigency at the department’s
request. AP 8-11, 45-38-40. An amended Notice of Appeal was filed to

include that order as well. AP 35.

ARGUMENT

l. T.D. ESTABLISHED ADEQUATE CAUSE FOR A TRIAL ON HER DE
FACTO PARENTAGE PETITION.

A The Respondent has admitted three of the four criteria necessary
for de facto parentage.

The Supreme Court has recognized a common-law claim of de
facto parentage.” In re Parentage of L.B., 155 Wn.2d 679, 122 P.3d 161
(2005). A de facto parent “stands in legal parity with an otherwise legal
parent, whether biological, adoptive, or otherwise.” 1d., at 708.

Accordingly, a de facto parent has all the rights of a legal parent.
Id. This means that a de facto parent is entitled to participate in
dependency and termination proceedings as a parent.

A common-law de facto parentage claim is initiated by filing a

petition. 1d., at 683, 707-708. Four criteria® apply to de facto parentage

7 Although the legislature has recently created a statutory framework for adjudicating a claim
of de facto parentage, that provision does not go into effect until January 2019. See
UNIFORM PARENTAGE ACT, 2018 Wash. Legis. Serv. Ch. 6 §§ 509, 909.

8 Although not an element, one “potential limitation on the reach of the [de facto parentage]
doctrine” involves whether the person has “fully and completely undertaken a permanent,
unequivocal, committed, and responsible parental role” in the child’s life. In re Custody of
AF.J., 179 Wn.2d 179, 190, 314 P.3d 373 (2013). This is “not properly speaking an
element.” Id.

12



actions: (1) the legal parent consented to and fostered a parent-like
relationship; (2) the petitioner and child lived together in the same
household; (3) the petitioner assumed obligations of parenthood without
expectation of compensation; (4) the petitioner has been in a parental role
“for a length of time sufficient to have established with the child a bonded,
dependent relationship, parental in nature.” L.B., 155 Wn.2d at 708.

In this case, Respondent has admitted that Tammy meets the first

three criteria. Accordingly, only the fourth factor is at issue on review.

B. T.D. was entitled to a trial because her pleadings outline facts
which, if proved true, establish a prima facie case for de facto
parentage.

T.D.’s Petition and supporting declarations set forth a prima facie
case qualifying her as a de facto parent. CP 14-28, 72-234; AP 1-4.
Despite this, the trial court held that she failed to establish adequate cause
to warrant a trial and refused to reconsider its ruling. CP 44-49, 243-244.
The Court of Appeals must reverse, because T.D.’s pleadings establish
adequate cause.®

To demonstrate adequate cause for a hearing, “[a] petitioner must

allege specific facts that, if proved true, would establish

91t is not clear that the Supreme Court has adopted the “adequate cause” standard in de facto
parentage cases. However, regardless of the proper standard, the pleadings filed here warrant
a trial on the issue of de facto parentage.

13



a prima facie case.” Matter of Custody of L.M.S., 187 Wn.2d 567, 576,
387 P.3d 707 (2017) (addressing nonparental custody petition). This
standard applies in de facto parentage cases. See In re Parentage of J.B.R.,
184 Wn. App. 203, 212, 336 P.3d 648 (2014) (“[W]e now examine
whether [petitioner] has set forth a prima facie case that meets the four-
part L.B. test.”)

T.D. has met this standard because her pleadings outline “specific
facts that, if proved true, would establish a prima facie case” that she
qualifies as the child T.’s de facto parent. L.M.S., 187 Wn.2d at 576.
Because of this, she is entitled to a trial.

The State acknowledged that T.D. met the first three criteria under
L.B. This concession is supported by the pleadings. CP 14-28, 72-234; AP
1-4.

First, with her wife and T.’s adoptive mother’s support, T.D.
developed a parent-like relationship with the child T. CP 14-28, 35, 77-
115. She maintained that relationship throughout the dependency by
attending visits and participating in services. CP 5-6, 18, 36, 79-98, 215,
216, 218, 221-223.

Second, T.D. lived with the child T. for more than three years

before he was removed from her care. CP 15, 29. She moved in with the

14



family in 2012; the two married in 2015 and remain a committed couple.
CP 15, 16, 19, 73, 77.

Third, T.D. assumed the obligations of parenthood without
expectation of compensation. CP 14-28. Indeed, she was the primary
source of income for the family, and she participated in services at her
own expense throughout the dependency. CP 16, 73, 197, 218, 222.

The pleadings also allege facts which, if proved true, would prima
facie establish the fourth L.B. factor. T.D. was in a parental role “for a
length of time sufficient to have established with the child a bonded,
dependent relationship, parental in nature.” L.B., 155 Wn.2d at 708; see
CP 14-28, 72-234.

R.D. introduced T.D. to her son T. in 2010, after T.D. committed
to help raise the child. CP 15; AP 2. The three lived as a family starting in
2012, the same year R.D. adopted the child T.° CP 15-16, AP 2. T.
served as the ringbearer at the couple’s 2015 wedding. CP 16, 61. Both
mothers shared parenting responsibilities during the time they lived
together as a family. CP 14-28, 72-234. The pleadings establish facts

which, if proved true, show that T.D. and the child T. had a bonded

10 Because the couple did not wish to delay the adoption, only R.D. appears on adoption
paperwork. CP 213.

15



relationship, that he was dependent on her (and his mother), and that their
relationship was parental in nature. CP 14-28, 72-234; AP 1-4.

As these facts show, T.D. submitted information meeting the
requirements outlined in L.B. The specific facts set forth in the Petition
and supporting materials would “if proved true,” establish a prima facie
case for de facto parentage. L.M.S., 187 Wn.2d at 576.

The trial court erred by refusing to find adequate cause. See J.B.R.,
184 Wn. App. at 212. The order must be reversed, and the case remanded

for trial. L.B., 155 Wn.2d at 712.

C. The trial court applied the wrong legal standard by resolving
disputed facts at the adequate cause stage and by considering
factors beyond the four criteria outlined in L.B.

As outlined above, a petitioner seeking adjudication of de facto
parentage need only present a prima facie case meeting the four criteria
outlined in L.B. See L.M.S., 187 Wn.2d at 576; J.B.R., 184 Wn. App. at
212. The pleadings here establish a prima facie case, and thus adequate
cause for trial. CP 14-28, 72-234.

The initial showing at the adequate cause stage does not permit
consideration of the quality of the parent-child relationship. L.B., 155
Wn.2d at 708. Instead, under the fourth factor, a de facto parent need only

allege specific facts showing that “the petitioner has been in a parental role

16



for a length of time sufficient to have established with the child a bonded,
dependent relationship, parental in nature.” L.B., 155 Wn.2d at 708.

Here, T.D. showed that she has been in a parental role at least since
2012.11 CP 14-28, 72-234. She and the child T. have a bonded, dependent
relationship, as evidenced by the numerous declarations outlining their
connection. CP 14-28, 72-234.

Furthermore, the relationship is “parental in nature.” Id. The three
lived together as a family. CP 14-28. T.D. cooked and cleaned, supported
the child T. financially, acted in concert with her wife to provide
discipline, and helped T. with his homework. CP 14-28. T. regards T.D.
as one of his mothers. CP 17-18. She held herself out as his mother and
was recognized as his parent by friends and neighbors. CP 14-28.

Indeed, even the Department acknowledged that T.D. was the child
T.’s primary caretaker. CP 35, 197. Instead of disputing the fourth factor,
the Department sought to defeat the Petition by focusing on the quality of
her relationship with T. CP 30-31, 36. According to the Department, T.D.
could not be recognized as T.’s parent because of an administrative

finding that she had abused him. CP 30-31, 36. In essence, the department

11 She continued to act as T.’s mother even after he was removed from her care and a
dependency established. CP 14-28, 72-234.

17



opposed the Petition based on its perception of the quality of the parent-
child relationship.

The quality of the relationship may come into play later in the
process. As the Supreme Court has noted, one “potential limitation on the
reach of the [de facto parentage] doctrine” involves whether the person
has “fully and completely undertaken a permanent, unequivocal,
committed, and responsible parental role” in the child’s life. A.F.J., 179
Whn.2d at 190.

However, this is “not properly speaking an element.” 1d. Instead, it
is (potentially) an issue for trial, insofar as the quoted language can be
interpreted to allow a verdict against an otherwise qualified de facto parent
based on proof of abuse or neglect. Id. Alternatively, the quality of the
parent-child relationship may come into play if a de facto parent seeks
custody. Here, T.D. seeks a de facto parentage determination so she can
participate in the dependency and termination actions. CP 77; AP 2, 4. She
is not seeking immediate custody of her son. AP 1-4.

At trial, the parties will have the opportunity to address the quality
of the relationship. Both Petitioner and Respondent will be able to
introduce evidence relating to the allegations of abuse (including the
significance of the administrative finding) and T.D.’s participation in

services.

18



Instead of granting Petitioner a trial to resolve disputed issues of
fact, the trial court apparently resolved the disputed issues in favor of the
State. Initially, the court refused to grant a trial because T.D. “failed to
allege any facts which either acknowledge the abuse she inflicted upon the
child or show that the abuse would not resume should the child be
returned to her care.” CP 47.

This initial failure to outline facts relating to the dependency
allegations and her participation in services is not surprising, since the
quality of the parent-child relationship is not an issue at the adequate cause
hearing.'? L.B., 155 Wn.2d at 708. By initially denying her request for an
adequate cause finding, the court strayed from the framework established
by the Supreme Court. Id.

Nonetheless, T.D. addressed the court’s concerns through her
Motion for Reconsideration. CP 51-234. The motion was accompanied by
declarations acknowledging that she’d spanked her son T.,*% and outlining
the many steps she’d taken to correct parental deficiencies. CP 72-234.

She also submitted supporting information, including her own

12 The allegations underlying the dependency and termination petitions are in dispute. T.D. is
not a party to those proceedings, and thus has had no opportunity to contest the department’s
claims in court.

13 She denied ever having spanked him with an object. CP 73.

19



psychological evaluation and the independent assessment conducted by
Sonja Ulrich. CP 194-209, 212-235.

Even after considering these materials, the trial court refused to
find adequate cause. According to the court, the four L.B. factors “did not
contemplate situations of children who were the subject of abuse and
neglect and dependency actions.” CP 244. The court improperly focused
on the quality of the relationship — disputed by the parties — and cited
language which the Supreme Court has pointed out is not an “element” of
a de facto parentage claim. A.F.J., 179 Wn.2d at 190; see CP 244.

The trial court’s departure from the framework set forth in L.B. is a
legal error that requires reversal.* Instead of reviewing the pleadings for
facts sufficient to outline a prima facie case, the trial court resolved
disputed issues and refused to find adequate cause. CP 44-50, 243-244.

A trial is the appropriate vehicle for resolving disputed factual
issues. The disputed factual issues presented by this case include the abuse
allegations and the adequacy of T.D.’s efforts to address any parental
deficiencies through participation in services. These disputed factual
issues do not relate to the four elements that must be alleged to secure a

trial. L.B., 155 Wn.2d at 708.

14 |egal errors are reviewed de novo. Afoa v. Port of Seattle, ---Wn.2d---, _, 421 P.3d 903
(2018).

20



To meet the adequate cause threshold, a de facto parent need only
“allege specific facts that, if proved true, would establish
a prima facie case.” L.M.S., 187 Wn.2d at 576. The elements that make up
a prima facie case are set forth in L.B. L.B., 155 Wn.2d at 708.

T.D. alleged such facts. CP 14-28, 72-234; AP 1-4. Indeed, she
went beyond the requirements of L.B. by providing more information
regarding the quality of her relationship with her son T. in her
reconsideration motion. CP 51-234.

The trial judge should not have summarily denied the Petition at
the adequate cause stage. The Court of Appeals must reverse the trial
court’s orders and remand the case for trial. See J.B.R., 184 Wn. App. at

212; L.B., 155 Wn.2d at 712.

1. THE TRIAL COURT ERRED AS A MATTER OF LAW BY CONCLUDING
THAT AN ADMINISTRATIVE FINDING OF ABUSE OR NEGLECT IS
AUTOMATICALLY SUFFICIENT TO DEFEAT A PETITION FOR DE
FACTO PARENTAGE.

The trial judge apparently believed that an administrative finding
of abuse or neglect is sufficient, by itself, to defeat a de facto parentage

claim.X® CP 47, 244. This presents an issue of law, reviewed de novo.

Afoa, ---Wn.2d at .

15 The court’s initial findings begin as follows: “[T.D.] has a founded finding for abusing the
child.” CP 47. The court’s order denying reconsideration concludes by asserting that “[T.D.]
has an administrative finding of abuse and neglect which she cannot overcome.” CP 244.
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Court of Appeals precedent from another context suggests that an
administrative finding of abuse or neglect should not necessarily defeat a
prima facie case. In re Adoption of S.H., 169 Wn. App. 85, 87, 279 P.3d
474 (2012). In S.H., a couple petitioned to adopt their granddaughter
despite administrative findings of abuse involving other children in the
home. Id., at 87, 91, 106-107. The trial judge dismissed the petition after
concluding that the petitioners had not established a prima facie case. Id.,
at 87, 99-100.

The Court of Appeals reversed. Id. Viewing the evidence in the
light most favorable to petitioners, the court found that the couple had
presented a prima facie case that the adoption was in the child’s best
interests, despite the administrative findings. Id., at 105-107.

The court’s decision in S.H. strongly suggests that administrative
findings should not be given conclusive effect in child welfare cases.
Although the administrative findings in S.H. pertained to children who
were not the subject of the litigation, the case should provide guidance

regarding the issue sub judice.

Although the parties agreed that a finding had been made, the department did not submit a
copy of the administrative finding. Nothing shows the abuse or neglect alleged, the evidence
produced in support of the allegation, or the basis for the administrative finding. Nor did the
department show that T.D. received adequate notice of the allegations, that she had an
opportunity to contest the matter, or that she was properly advised of her right to seek review
of the finding.
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The absence of information outlining the basis for the
administrative finding, the parents’ successful completion of numerous
parenting classes and other services, and the professional opinion of an
independent expert supporting reunification all weigh in favor of reversal
here. By itself, the administrative finding should not defeat the de facto
parentage petition.

Instead, the case should proceed to trial. At trial, the parties will
have the opportunity to present evidence regarding the underlying
allegations and the significance (if any) of the administrative finding. Id.

The trial court erred by refusing to find adequate cause based on
the administrative finding. The Court of Appeals should reverse and

remand the case for trial. Id.

1. THE TRIAL COURT ERRED BY VACATING THE ORDER OF
INDIGENCY BECAUSE T.D. HAS A RIGHT TO REVIEW AT PUBLIC
EXPENSE.

A trial court must enter an order of indigency for review of
dependency and termination cases, as well as other cases “in which the
party has a constitutional or statutory right to counsel at all stages of the
proceeding.” RAP 15.2(b)(1)(B) and (F). If the court finds the person
indigent but believes that the party is not entitled to review at public
expense, it must transfer the appropriate records to the Supreme Court for

a determination under RAP 15.2(c).
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Here, the trial court erred by doing neither. AP 45-46. The court’s
decision is subject to review under RAP 15.2(h), which provides (in part)
that “[a] party in a case of a type listed in section (b)(1) of this rule may
seek review of an order of indigency or an order denying an order of
indigency entered by a trial court.” RAP 15.2(h). Here, the order vacating
the order of indigency amounts to “an order denying an order of
indigency.” RAP 15.2(h).

This case involves the intersection of dependency/termination
cases and other cases in which parents have a constitutional or statutory
right to counsel. Because she is the child T.’s de facto parent and because
the trial court proceedings effectively terminated her relationship with her
son, T.D. has a right to review at public expense.

Substantive due process protects a parent’s fundamental right to
autonomy in child-rearing decisions. Troxel v. Granville, 530 U.S. 57, 65-
66, 120 S. Ct. 2054, 147 L. Ed. 2d 49 (2000). A de facto parent “stands in
legal parity with an otherwise legal parent.” L.B., 155 Wn.2d at 708.
Accordingly, a person who “can establish standing as a de facto parent
[will] have a ‘fundamental liberty interest[ ]’ in the ‘care, custody, and
control’ of [her child.]” Id., at 710 (quoting Troxel, 530 U.S. at 65).

T.D. has alleged facts which, if proved true, establish a prima facie

case for de facto parentage. L.B., 155 Wn.2d at 708. Had her petition been
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granted, she would have been able to participate in the dependency and
termination proceedings. Id.

The department successfully opposed T.D.’s Petition. The State’s
involvement distinguishes this case from other cases involving de facto
parentage. In general, such cases involve private parties litigating against
each other. See., e.g., L.B., 155 Wn.2d at 682-683; J.B.R., 184 Wn. App.
at 206. Court involvement is permitted in de facto parentage cases because
it necessarily rests on “a showing that the legal parent ‘consented to and
fostered’ the parent-child relationship” with the de facto parent. L.B., 155
Whn.2d at 712.

By contrast, this case involves State action. The Department
inserted itself into the process, opposing the legal parent’s wishes. CP 29-
43, 236-240. By persuading the trial court to dismiss the Petition at the
adequate cause stage, the department effectively terminated T.D.’s rights
as a de facto parent. Because of this, T.D. is entitled to review at public
expense under RAP 15.2(b)(1)(B) and (F).

Furthermore, if the court believed that the case was not governed
by [RAP 15.2(b)], it was obligated to follow the procedure outlined in
RAP 15.2(c). Indeed, trial counsel referred to that procedure in her
pleadings. AP 25. By failing to order the matter transferred to the Supreme

Court, the trial court violated the requirements of RAP 15.2.
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The trial court’s Findings and Order Vacating Order of Indigency

must be reversed and the Order of Indigency reinstated.®

CONCLUSION

For the foregoing reasons, the Court of Appeals should reverse the
trial court’s orders and remand for trial.

Respectfully submitted on September 13, 2018,

BACKLUND AND MISTRY

\ot ALK
7
Jodi R. Backlund, WSBA No. 22917
Attorney for the Appellant

MWR % ‘mi

Manek R. Mistry, WSBA No. 22922
Attorney for the Appellant

16 Alternatively, the matter must be transferred to the Supreme Court for determination under
RAP 15.2(c).
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SUPERIOR COURT OF WASHINGTON
IN AND FOR GRAYS HARBOR COUNTY

In re the De Facto Parentage of- No. 17 -2 - |2 q -5
TIMOTHY D DALTON
Minor
PETITION FOR DECREE OF
TAMMY DALTON DE FACTO PARENTAGE
Petitioner
And
RENE DALTON,
STATE OF WASHINGTON,
DEPARTMENT OF SOCIAL AND
HEALTH SERVICES
Respondents.

COMES NOW Petitioner, Tammy Dalton, by and through her attorney Hannah G
Campbell, and petitions the court for de facto parentage status, alleges as follows:
. PARTIES
11 Petitioner Tammy Dalton is a resident of Grays Harbor County Washington.
1.2 Respondent Rene Dalton is a resident of Grays Harbor County Washington
1.3 Timothy Dalton is a dependent of the State of Washington.

14 Timothy Dalton was born on June 1 2007
PETITION Page 1 of 4

A PROFESSIONAL SERVICE CORPORATION
Attorney at Law

Law Office of Scott A. Campbell, Inc.

115 South First Street ®* Montesano WA 98563
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Il. JURISDICTION

2.1 Petitioner Tammy Dalton and Respondent Rene Dalton resided in Washington
state with the child.
2.2  Grays Harbor County Superior Court, Juvenile Division has jurisdiction over the
pending dependency matter involving the child, cause number 15-7-00279-6
2.3 The child is not an Indian child pursuant to RCW 26.27
2.4 Washington is the child's home state as the child lived in Washington with a
parent or someone acting as a parent for at least the 6 months before this case was
filed.

lil. STATEMENT OF FACTS
3.1 The child was placed with Respondent Rene Dalton by the Department of Social
and Health Services in December 2008 when the child was one year old.
3.2 Respondent Dalton legally adopted the child on August 15, 2012.
3.3 Respondent Dalton started an intimate relationship with Petitioner in March 2010
34 The child was introduced to Petitioner in March 2010.
35 In January 2012, Petitioner moved into the same residence with Respondent
Dalton and the child.
36 Petitioner and Respondent Dalton married on February 14 2015 in Aberdeen, WA.
37 A Dependency Petitioner was filed on September 22, 2015 as to the mother Rene
Dalton, the only legal parent to the child.
38 The child was found to be a dependent of the State as to the mother, Respondent
Rene Dalton, on December 2015.

39 Petitioner has not been able to participate in the dependency proceedings as she

PETITION Page 2 of 4 Law Office of Scott A. Campbell, Inc.
A PROFESSIONAL SERVICE CORPORATION

Attorney at Law
115 South First Street * Montesano WA 98563
(360) 249-8482 Fax: (360) 249-8483
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is not a legal parent to the child.
310 Even though Petitioner cannot be a party to the dependency and is therefore not
subject to court order Petitioner has voluntarily engaged in any and all services requested
by the Department of Social and Health Services.
3.11 Petitioner and Respondent Rene Dalton remain married.
3.12 Petitioner and Respondent Rene Dalton participate in weekly supervised visitation
with the child.
3.13 A Petition to Terminate Parental Rights as to the mother Respondent Rene
Dalton, was filed March 7 2017
IV DE FACTO PARENTAGE

41 Petitioner satisfies the requirements articulated in In_re Parentage of L.B., 155
Wash. 2d 679 122 P.3d 161 (2005), for de facto parentage as follows:
4.2 Respondent Rene Dalton consented to and fostered a parent-like relationship
between the child and Petitioner
4.3 The Petitioner and child lived together in the same household from January 2012
until the child went into foster care in September 2015
44 The Petitioner assumed obligations of parenthood through marriage to
Respondent Rene Dalton without any expectation of financial compensation.
4.5 Petitioner has been in a parental role for a length of time, more than six years,
sufficient to establish with the child a bonded, dependent relationship, parental in nature.

V PSYCHOLOGICAL PARENTAGE

In the alternative, if the court does not find Petitioner to be a de facto parent to

the child, Petitioner seeks psychological parent status as articulated in In re

, I
PETITION Page 3 of 4 lﬂ': gfﬁce l;; i"?ﬁ#&; %"n;gﬁbf#on .

Attorney at Law
115 South First Street * Montesano WA 98563
(360) 249-8482 Fax: (360) 249-8483
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Dependency of J.H., 117 Wash, 2d 460 815 P.2d 1380 (1991). Petitioner cared for the
child's physical and emotion needs for affection and care on a day-to-day basis,
establishing a psychological parent status with the child.
VI. REQUEST FOR RELIEF

WHEREFORE, Petitioner Tammy Dalton respectfully requests the Court issue a
parentage decree finding her to be the legal parent to the child Timothy Dalton according
to de facto parentage common law in the state of Washington. In the alternative,
Petitioner requests the court find her to be a psychological parent to the child. Petitioner
seeks legal status as a parent to be eligible to participate in the dependency proceedings.

DATED this 13 day of April 2017

Respectfully submitted,

LAW OFFICE OF SCOTT A. CAMPBELL
Attorney for Petitioner

'NANNAH G. CAMPBELL, WSBA #50571

VH. PETITIONER VERIFICATION
| declare under penalty of perjury under the laws of the state of Washington that
the facts | have procided in this Petitioner are true and accurate.

DATED this 13" day of April 2017

i&ﬁ_@
TAMMY DALTON, Petitioner

PETITION Page 4 of 4 Law Officc of Scott A. Camphcll, Inc.
A PROFESSIONAL SERVICE CORPORATION

Attorney at Law
115 South First Street * Montesano WA 98563
(360) 249-8482 Fax: (360) 249-8483
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SUPERIOR COURT OF WASHINGTON
IN AND FOR GRAYS HARBOR COUNTY

In re the De Facto Parentage of:

TIMOTHY D. DALTON

)
)
)
Minor. )
)
TAMMY DALTON, ) NO. 17-3-00129-5

Petitioner, )

and ) MOTION FOR ORDER OF INDIGENCY
)
RENE DALTON; )
STATE OF WASHINGTON, DEPARTMENT )
OF SOCIAL AND HEALTH SERVICES )
)
Respondents. )

TAMMY DALTON, Petitioner, files a notice of appeal in the above-referenced dependency
case and moves the court for an Order of Indigency authorizing the expenditure of public funds to
prosecute this appeal wholly at public expense. TAMMY DALTON lacks sufficient funds to seek
review in this case.

TAMMY DALTON, Petitioner, asks the court to order the following to be provided at public
expense: all filing fees; attorney fees; preparation, reproduction, and distribution of briefs;
preparation of verbatim report of proceedings; and preparation of necessary clerk’s papers.

The following certificate is made in support of this motion.
i)
DATED: _ |y ' 1% =i, MO
M TAMMY DAUTON, Petitioner

/
NNANG. CAMPBELL, WSBA #50571

MOTION FOR ORDER OR INDIGENCY- Page 1 of 3 CANPBELL LAW FIRM, INC., P.S.
Attorneys at Law
115 S.1st Street * Montesano WA 98563
(360)249-8482 fax (360)249-8483
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10.

11.

12.

13.

14.

MOTION FOR ORDER OR INDIGENCY- Page 2 of 3

CERTIFICATE

Place an X next to any of the following types of assistance you receive:

. Welfare __ Poverty Related Veterans’ Benefits
X Food Stamps ___ Temporary Assistance for Needy Families (TANF)
_____ ssl __ Refugee Resettlement Benefits
__ Medicaid ____ Aged, Blind or Disabled Assistance Program
_____  Pregnant Women Assistance Benefits
Other:

Do you work or have a job? yes __X_ no. If so, take-home pay per month: $

Occupation: SrodENT Employer’s name & phone #:

Do you have a spouse or domestic partner who lives with you? \( yes no.

, o, TD
Does he/she work? ___yes _ X_no. If so, take-home pay per month: $ @ﬁf.

Do you and/or your spouse or domestic partner receive unemployment, Social Security, a

pension, or workers’ compensation? yes no
If so, which one? _ DN P TLITU Amount:$_JO /4
\) Al
Do you receive money from any other source? yes x no. If so, how much? $

Do you have children residing with you? yes >§ no. If so, how many?
Including yourself, how many people in your household do you support? L
Do you own a home? yes g no. If so, value: § Amount owed: $

Do you own a vehicle(s)? \( yes no. If so, year(s) and model(s) or your vehicle(s):
2DOOCHEVY 5710 ’I' 2044 (‘/HEU\[:(J CAPrEyA Amount owed:$ Q

How much money do you have in checking/savings account(s)? 5.0

How much money do you have in stocks, bonds or other investments? $ Q :
How much are your routine living expenses (rent, food utilities, transportation)?_/ boL.
Other than routine living expenses such as rent, food, utilities, etc., do you have other

expenses such as child support payments, court-ordered fines or medical bills, etc.? If so,
describe:

CAMPBELL LAW FIRM, INC., P.S.
Attorneys at Law
115 8.1st Street * Montesano WA 98563
(360)249-8482 fax (360)249-8483
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15. Do you have money available to hire a private attorney? yes X no

I, TAMMY DALTON, certify under penalty of perjury under the laws of the State of Washington that
the foregoing is true and correct.

(()’\’\g 0‘<k‘l/%%»-4&90_,2~
Date TAMMY DALTEN, Petitioner
MRS WO W Ay
City, State
MOTION FOR ORDER OR INDIGENCY- Page 3 0of 3 CAMPBELL LAW FIRM, INC., P.S.

Attorneys at Law
115 S.1st Street * Montesano WA 98563
(360)249-8482 fax (360)249-8483
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STATE OF WASHINGTON
GRAYS HARBOR COUNTY SUPERIOR COURT

In re the De Facto Parentage of: NO. 17-3-00129-5
TIMOTHY D. DALTON, DEPARTMENT’S
MOTION TO VACATE
Minor, ORDER OF INDIGENCY
TAMMY DALTON,

Petitioner,
V.
RENE DALTON,
STATE OF WASHINGTON,
DEPARTMENT OF SOCIAL AND
HEALTH SERVICES,

Respondents.

The Department of Social and Health Services (Depattment), by and through its attorney,
Rachel Rappaport, respectfully requests that the Order of Indigency entered June 8, 2018, be
vacated.

1. STATEMENT OF FACTS

Tammy Dalton’s Motion for Indigency incorrectly states that this is a dependency matter
when this is actually a de facto parentage case. Tammy Dalton has been represented throughout
these de facto parentage proceedings by private counsel, and the Department is a party to this case

because Timothy Dalton (Timmy) is in the care and custody of the Department as a dependent child.

DEPARTMENTS MOTION TO 1 ATTORNEY GENERAL OF WASHINGTON
VACATE ORDER OF INDIGENCY “‘“P‘geggyi‘;; ;3; swW

Olympia, WA 98504-0124
8 (360) 586-6565
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Tammy Dalton’s Petition for De Facto Parentage filed under this cause number was
dismissed for lack of adequate cause. At the hearing on her motion for an adequate cause
determination, the Court found that the child abuse Tammy Dalton inflicted upon Timmy negates
her assertion of a committed and responsible role in the child’s life as required for a finding of
de facto parentage. See Exhibit A: Order Denying Motion for Adequate Cause Determination and
Dismissing Petition for De Facto Parentage. Tammy Dalton’s Motion for Reconsideration was also
denied, and the Court reiterated in its ruling denying the motion how Tammy Dalton’s abuse of the
child did not show a permanent, unequivocal, committed, and responsible parenting role necessary
for de facto parentage. See Exhibit B: Order Denying Motion for Reconsideration.

On June 8, 2018, without notice to any of the parties to this case, Tammy Dalton filed a
Motion for Order of Indigency, The motion requested counsel at public expense to appeal the orders
denying her motion for adequate cause, dismissing the de facto parentage petition, and denying her
request for reconsideration. Tammy Dalton’s motion cites no legal basis for her request and
incorrectly identifies this de facto parentage matter as a dependency case. Nonetheless, her motion
was granted ex parte the same day. Exhibit C: Motion for Order of Indigency and Order of
Indigency.

IL ISSUE PRESENTED

Where the Motion for Indigency incorrectly identifies this matter as a dependency case
rather than a de facto parentage matter and there is no basis to enter an Order of Indigency or
appoint counsel at public expense for a party in a family law case, should the Order of Indigency
entered June 8, 2018, be vacated?

HI. EVIDENCE RELIED UPON

Exhibit A:  Order Denying Motion for Adequate Cause Determination and Dismissing
Petition for De Facto Parentage filed December 21, 2017

Exhibit B: Order Denying Motion for Reconsideration filed May 16, 2018
Exhibit C:  Motion for Order of Indigency and Order of Indigency filed June 8, 2018

DEPARTMENT’S MOTION TO 2 ATTORNEY GENERAL OF WASHINGTON
VACATE ORDER OF INDIGENCY 7141 Cleanvater DrSW

Olympia, WA 98504-0124
0 (360) 586-6565
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V. ARGUMENT

An order may be vacated for mistakes or irregularity in obtaining an order. CR 60(b)(}).
An order may also be vacated for “[a]ny other reason justifying relief from the operation of the
judgment.” CR 60(b)(11). Here, the Order of Indigency obtained ex parte should be vacated
because the motion incorrectly states that this matter is a dependency case when this is actually
a de facto parentage matter, and appointing counsel in family law cases is contrary to established
law.

The Order of Indigency cites RAP 15.2 as the basis to appoint counsel, which allows
appointment of counsel at public expense in dependency cases but not in family law matters like
the one before the Court here. Motions for indigency may be granted only for the following types
of cases: 1) criminal prosecutions or juvenile offenses under RCW 10.73.150; 2) dependency
and termination cases under Chapter 13.34 RCW; 3) commitment proceedings under
Chapters 71.05 and 71.09 RCW; 4)civil contempt cases directing incarceration; 5) orders
denying petitions for a writ of habeas corpus under Chapter 7.36 RCW; or 6) any other case in
which the party has a constitutional or statutory right to counsel at all stages of the proceedings.
RAP 15.2(b)(1). Uniike dependency and termination matters where a fundamental parental
liberty interest is at stake, there is no constitutional right to counsel in family law cases. See
King v. King, 162 Wn.2d 378, 386, 174 P.3d 659 (2007). Whether to publicly fund actions other
than those that are constitutionally mandated is a decision for the legislature, not the courts.
Id. at 398.

Here, Tammy Dalton’s Motion for Indigency incorrectly categorizes this action as a
dependency case, a mistake warranting an order to vacate under CR 60(b)(1) and (11} since

counsel may be appointed at public expense for a dependency matter under RAP 15.2 but not

for a de facto parentage case.

DEPARTMENT®S MOTION TO 3 ATTORNEY GENERAL OF WASHINGTON
VACATE ORDER OF INDIGENCY 7“;%23:_*3‘5;;? sw
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V.

CONCLUSION

The Department respectfully requests that Tammy Dalton’s Motion for Indigency be

vacated under CR 60(b)(1) and (11) because of the mistaken assertion that this case is a dependency

matter whereas this case is actually a de facto parentage matter for which there is no right to counsel

at public expense.

DATED this 10th day of July, 2018,

DEPARTMENT’S MOTION TO
VACATE ORDER OF INDIGENCY

ROBERT W. FERGUSON
Attorney General

b Qs (0 1o
M@{é&ﬁ PPAPORT, WSBA No. 43600
Assistant Attorney General

Attorngys for DSHS

4 ATTORNEY GENERAL OF WASHINGTON
7141 Cleanwater Pr SW
PO Box 40124
Olympia, WA 98504-0124
l l (360) 5866565
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STATE OF WASHINGTON
GRAYS HARBOR COUNTY SUPERIOR COURT

TIMOTHY D, DALTON, NO. 17-3-00129-5
Minor, ORDER DENYING MOTION
FOR ADEQUATE CAUSE
TAMMY D. DALTON, DETERMINATION AND
DISMISSING PETITION FOR
Petitioner, ‘| DEFACTOPARENTAGE
V.
RENE DALTON,
STATE OF WASHINGTON,
DEPARTMENT OF SOCIAL
AND HEALTH SERVICES,
Respondents.

This matter came before the Court upon Tammy Dalton’s Motion for Adequate Cause
Determination. The Department responded to the motion, and oral argument ocowrted on
September 21, 2017. In a letter ruling issued on October 2, 2017, the Court found that there was not
adequate cause to hold a full hearing or trial and further determined that the Petition for De Facto
Parentage should be dismissed. The letter ruling is incorporated by reference, and a copy is attached

1o this order,

ORDER DENYING MOTION FOR 1 ATTORNEY GENERAL OF WASHINGTON
ADEQUATE CAUSE DETERMINATION : 714’1%3;2:';*;;3 Sw
AND DISMISSING PETITION FOR Qlympia, WA 98504-0124
ARE (360} 586-6565
PEPACIOP NIAGE 13 Department's Motion to Vacate Order of Indigency
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L FINDINGS OF FACT AND CONCLUSIONS OF LAW
Tammy Dalton has a founded finding for abusing the child. Tammy Dalton has failed to
allege any facts which either acknowledge the abuse she inflicted upon the child or show
that the abuse would not resume should the child be returned to her care.
In order to proceed with a petition for de facto parentage, the court must first determine that
adequate cause exists. The test to determine adequate cause is the four-part test Jaid out in
Inre Custody of BMH., 179 Wn.2d 224, 241, 315 P.3d 470, 478 (2013).
Tammy Dalton has not provided sufficient facts to show that the fourth factor, being in a
parental role for a length of time sufficient to have established a bonded, dependent, parental
relationship with the child, can be met.
The Petition for De Facio Parentage should not be viewed in a vacuum, and all of the
selevant circumstances should be addressed, including the reasons for the child’s removal
from both his mother and Tammy Dalton and what has since taken place to address the
issues that led to the removal. '
Assuming a committed and responsible role in a child’s life does not include child abuse.
There is not adequate cause to hold a full hearing or trial.
Since adequate cause does not exist, the Petition for De Facto Parentage should be
dismissed.

II. ORDER

Jt is hereby ordered, adjudged, and decreed that the Motion for Adequate Cause

Determination is denied. The Petition for De Facto Parentage is dismissed.

i
/i
i
i
i
ORDER DENYING MOTION FOR 2 ATTORNEY GENERAL OF WASHINGTON
ADEQUATE CAUSE DETERMINATION 711 Cleamvater Dr SW
AND DISMISSING PETITION FOR Olympia, WA 98504-0124
A {360) 586-6565
DE FACTO PARENTAGE 14 Department's Motion to \)’acate Order of Indigency

Exhibit A - Page 2 of 5
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Dated this 2{  day of Mewewrger, 2017.

Presented By:

ROBERT W. FERGUSON
Attorney General

ﬁ;,,./i RS b

CHEL RAPPAPORT, WSBA No. 43600
ﬁs’sxstant Attorney General
Attorneys for DSHS

Approved for Entry:

AN\
WAH CAMPBELL, WSBA No. 50571
Attorney for Tammy Dalion

ORDER DENYING MOTION FOR
ADEQUATE CAUSE DETERMINATION
AND DISMISSING PETITION FOR

DE FACTO PARENTAGE 15

JUDGE/COWIWVHSSIONER

ATTORNEY GENERAL OF WASHINGTON
714} Cleanwater Dr SW
PO Box 40124
Olympie, WA 98504-0124
(360) 586-63565
Pepartment's Motion e Vacate Order of Indigency
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STEPHEN E. BROWN, JUDGE

DAVID £, EDWARDS, JUDGE

F. MARK HcGAULEY, JUDGE
{360) 249-5311 Ext 4

JAKIE BATES, ADMINISTRATOR
{380} 245-6311 EX1 3

Rachel Rappaport
Attorney at Law

P.O. Box 40124

Olympia, WA 98504-0124

Hannah Campbell

Attorney at Law

1156 S, First Street
Montesano, WA 98563-3601

Re: Tammy Dalton v Rene Daiion
Grays Harbor County Cause.Nogdi

Re:  Court's Decision on Motion foF Ad:
De Facto Parentage of; ‘ i

Dear Counset: -
. &

| dgree with the position of The}
provided sufficient facts to sHoW:a]
Dalton has a founded finding;forabl
elther acknowledge the abugeor

be returned io her care.

ek’ i

(ot e be ]

NPT
Shpwith

102 W, BROADWAY
RODM 305
HONTESANO, WASHINGTON 83563

Qctobar 2, 2017

[hiis)

T ET
RO mnge
OCT 65 2017

UARF. .. .4 OFFICE

-3100129-5

330

ate CaliseDeclslon

| cannot view the de facto parentage pefition in a vacuum. All of the relevant
circumstances should have been addressed, including the reasons for the removal of
T.D.D. from his mother, Ms. Renee Dalton, and his step-mother, Ms. Tammy Dalton,

and what has taken place since removal to address the circumstances that led to T.D.D.

! Establishing de facto parentage requires a showing that (1) the natweal or legal parent consented to and fostered the
pareni-lke relationship; (2) the petitioner and child lived together in the same housenold; (3) the petitioner assumed
obligations of parenthood without expectation of financial compensation; and (4) the petitioner has been in a
parental role for a length of time sufficient to have established with the child o bonded, dependent
relationship, parental in natuve. o, at 708, 122 P.3d 161, De facto parent status is ** *limited o those adults who
neve fully and completely undertaken a permanent, uneqnivoeal, committed, and responsible parental role i the
child's Jife." ® 155 Wn. 2d at 708, 122 P.3d 161 (quoting C.2. IV, v D.E.I¥, 2004 ME 43, 845 A.2d 1146, 1152).

_Inre Custody of BM.H., 179 Wash, 2d 224, 241, 315 1.3d 470, 478 (2013).

16 Department's Motion fo Vacate Order of Indigency
: Exhibit A -Page 4 of 5



belng taken Into care and how that affects Ms. Tammy Dalton’s committed and
responsible parental role. Assuming a committed and responsible parental role does

not inciude child abuse.

For the reésons stated above, there Is not adequate cause {valid reasons) to hold a full
hearing or trial. The Peiition for De Facto Parentage should be dismissed.

Superior Court Judge

SEB/bmMm
GCe: flle

5 | 17-3-00129-5 Dalton v Dalion

]

17 Department's Motion to Vacate Order of Indigency
Exhibit A - Page 5 of 5§
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Ii%AYS HARBOR @8
BROWN CLERK

il

STATE OF WASHINGTON GRAYS HARBOR COUNTY SUPERIOR COURT

IN RE THE DE FACTO PARENTAGE OF:

TIMOTHY D. DALTON,

No.: 17-3-00129-5

Minor, ORDER DENYING MOTION FOR
RECONSIDERATION
TAMMY DALTON,
Petitioner,
V.
RENE DALTON,
STATE OF WASHINGTON,
DEPARTMENT OF SOCIAL AND
HEALTH SERVICES,
Respondents.

This matter comes on for reconsideration of the Cowt’s decision of December 21, 2017

denying Petitioner’s Motion for Adequate Cause Determination.

1. FINDINGS

1. The Court affirms its findings that the four part test set forth in fn re Custody

BMH, 179 Wn.2d 224, 315 P3d 470 (2013) and In re Parentage of LB, 155 Wn.2d

706, 122 P34 161 have not been met.

19

PROSEGUTING ATFORNEY
GRAYS HARBOR COUNTY COURTHOUSE
02 WEST BROADYWAY, ROOM Ja2
MONTESANO, WA, 83543
{360) 248-3551 FAX 245-5064

Depariment's Motion to Vacate Order of Indigency
Exhibit B - Page 1 of 2
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2. The factors set forth in I re Custody BMH and In re Parentage of LB, supra, did
not contemplate situations of children who were the subject of abuse and neglect
and dependency actions.

3. Tammy Datton did not undertake a permanent, unequivocal, committed and
responsible role in Timothy’s life as contemplated in /n re Parentage of LB, supra,
in that she abused and neglected Timothy while he was living with her.

4. Tammy Dalton cannot overcome the issue of abuse and the fact she did not meet
the fourth factor by her subsequent services while '-Iimothy was not residing with

her.

5, Tammy Dalton has not shown that substantial justice was denied in the original

motion.
b Ty Decton hes e andwarashyhive Qﬁ;‘a o shpse ars’
1. ORDER Al it Shiy s
wa"-‘
The Motion for Reconsideration is denied.

DATED this _{ fzh'day of Arprite 2015,
(

“JUDGESTEPHEN BROWN
. =
JENWLAJ}ID | HANNAH CAMPBELL
Seniot-Civil Deputy - Attorney for Petitioner
WSBA# 12141 | WSBA# 50571

FROSECUTING ATTORNEY
GRAYTSHARBOR COUNTY COURTHOUSE
102 WEST BROAD'YAY, ROCM 102
MONTESAND, WA 84553
(350} 2493851 FAX 243-5034

2 O Department's Motion to Vacate Order of Indigency
Exhibit B - Page 2 of 2
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Tl

SUPERIOR COURT OF WASHINGTON
IN AND FOR GRAYS HARBOR COUNTY

In re the De Facto Parentage of:

TIMOTHY D. DALTON

)
)
)
Minor, )
)
TAMMY DALTON, ) NO, 17-3-00128-5

Petitioner, )

‘and ) MOTION FOR ORDER OF INDIGENCY
)
RENE DALTON; )
STATE OF WASHINGTON, DEPARTMENT )
OF SOCIAL AND HEALTH SERVICES )
)
Respondents, )

TAMMY DALTON, Petitioner, files a notice of appeal in the above-referenced dependency
case and moves the courtfor an Order of Indigency authorizing the expenditure of public funds to
prosecute this appeal wholly at public expense. TAMMY DALTON lacks sufficient funds to seek

review in this case.
TAMMY DALTON, Petitioner, asks the court to order the following to be provided at public
expense: ali filing fees; attorney fees; preparation, reproduction, and distribution of brlefs; '

preparation of verbatim report of proceedings; and preparation of hecessary clerk’s papers.

The following certificate is made in support of this motion,
)
DATED: _l 1% QMW@— ‘
I TAMMY DAVTON, Petitioner

NINANG. CAMPBELL, WSBA #50571

MOTION FOR ORDER OR INDIGENCY- Page 1 of 3 CAWMPEBELL LAW FiRM, INC,, P.S.
Atlornays al Law

115 5.1st Streat * Monlesano WA 98563
(3502249 8482 fax {360)240-0483
22 Department's Motion to Vacate Order of Indigency

Exhibit C - Page 1 of 6
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9.
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CERTIFICATE

Place an X next to any of the following types of assistance you receive:

. Welfare ____ Poverty Related Veterans’ Beneflts
i Food Stamps ____ Temporary Assistance for Needy Families (TANF}
. S§ _____ Refugee Resettlement Benefits
_____ Medicaid ____ Aged, Blind or Disabled Assistance Program
_____ Pregnant Women Assistance Benefits
____ Other:

Do you work or have a job? yes K no, If so, take-home pay per month; S

Occupation: SroDENT Employer’s name & phone #:

Do you have a spouse or domestic partner who lives with you? \:( ves no,

2 T
Does hefshe work? ___vyes x_ no. If so, take-home pay per month: $ I@jﬂ E

Do you and/or your spouse or domestlc partner receive unemployment, Sacial Security, a

pension, or workers’ compensation? yes no
If so, which one? _DSORTLLTULL Amount; $ [Dz% o
\) A
Do you receive meney from any other source? ves X no. If so, how much? §

Do you have children residing with you? yes x no. if so, how many?
Including yourself, how many people in your household do you support? L
Do you own a home? yes é no. if so, value: § Amount owed: S

Do you own a vehicle(s)? ﬁ( yes no. If so, year(s) and model(s) or your vehicle(s):

10, ZD0OCREYY 10 j Zo14 QHEU\‘:% (APrevA Amount owed:S

11, How much money do you have in checking/savings account(s)? 5.

DR

12. How much money do you have in stocks, hands or other investments? S ,@ :

13. How much are your routine living expenses {rent, food utllities, transportation)?_/ Do,

14. Other than routine living expenses such as rent, food, utllities, etc., do you have other

MOTION FOR ORDER OR INDIGENCY- Page 2 of 3

expenses such as child support payments, court-ordered fines or medical bills, ete.? If sq,
describe:

CAMPBELL LAW FIRM, INC,, P.8,
Atlorneys at Law
118 S.1st Slreel * Monlesano VWA 98563
B0)246-8482 fax (860)249-8483

23 Department's Motion fo Vacate Order of Indigency
Exhibit C- Page2 of 6
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15, Do you have money available to hire a private attorney? yes X no
|, TAMMY DALTON, certify under penaity of perjury under the laws of the State of Washington that
the foregoing Is true and correct.

(D‘"\"\cg ’%/mm,rﬁiﬁ)%

- Date TAMMY DALTEN, Petitioner

AL IV WA
City, State

MOTION FOR ORDER OR INDIGENCY- Page 3 of 3 CAMPBELL LAW FIRIf, INC., P.S.

Attorneys at Law
115 S.1st Street * Montesano WA 28563
(350)249-8482 fax (2360)240-B483 )
24 Department's Motion te Vacate Order of Indigency

Exhibit C - Page 3 of 6
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SUPERIOR COURT OF WASHINGTON
IN AND FOR GRAYS HARBOR COUNTY

In re the De Facto Parentage of:

TIMOTHY D. DALTON .
Minor.

TAMMY DALTON,
Petitioner,
and

RENE DALTON,;

STATE OF WASHINGTON,
DEPARTMENT OF SOCIAL AND
HEALTH SERVICES

Respondents.

No. 17-3-00129-5

RESPONSE TO MOTION TO
VACATE ORDER OF INDIGENCY

HANNAH G. CAMPBELL DECLARES AS FOLLOWS:

- This declaration responds to the Depértment’s Motion to Vacate the Order of

Indigency, filed July 11, 2018. When related to a dependency matter, a parfy alleging a de

facto parentage relationship is eligible to appointed counsel pursuant to RAP 15.2(b)(1)(F).

As such, the court should not vacate the order

of indigency.

Under RAP 15.2(b)(1)(F), the court shall grant an order of indigency in “any other case

in which the party has a constitutional or statutory right to counsel at all stages of the

proceedings”. In the alternative, the court shall grant an order of indigency pursuant to RAP

15.2 (c) and (d) in cases not governed by subsection (b) of RAP 15.2.

A petitioner who proves he or she is a de facto parent stands in parity to any other

RESPONSE - Page 1 of 3

25

CAMPBELL LAW FIRM, INC., P.S.
Attorneys at Law
115 S.1st Street * Montesano WA 98563
(360)249-8482 fax (360)249-8483
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legal parent, making the status much different and more all-encompassing than the status of

a third party parent. 21 Wash. Prac., Fam. And Community Prop. L. § 49:41. A finding of de
facto parentage places the parent in “legal parity with an otherwise legal parent, whether

biological, adoptive, or otherwise.” In re Parentage of L.B., 155 Wn. 2d 679, 122 P..3d 161

(2005), In re Custody of B.M.H., 179 Wn. 2d 224, 315 P.3d 470 (2013); In re Custody of A.F.J.,

179 Wn. 2d 179, 314 P.3d 373 (2013). Parents have a fundamental right to autonomy in child-
rearing decisions, and this liberty interest is protected as a matter of substantive due process

under the constitution. Troxel v. Granville, 530 U.S. 57 (2000); In re Parentage of CA.M.A.,

154 Wn. 2d 52, 109 P.3d 405 (2005).
Petitioner, Ms. Tammy Dalton, alleged a prima facie case for de facto parentage. See

Attachment A — Petition for De Facto Parentage.

If related to a question of dependency, indigent parents shall be appointed counsel in

domestic matters not in dependency court. In re Dependency of E.H., 158 Wn. App. 757, 243

P.3d 160 (2010). In E.H., the juvenile court granted concurrent jurisdiction in a domestic matter
involving the same children as a dependency. E.H., 158 Wn. App. at 762, 243 P.3d at 162.
The court found the parents to have a constitutio'nal right to counsel in the domestic matter.
Id.

Similarly to E.H., the juvenile granted concurrent jurisdiction over Ms. Dalton’s Petition
for De Facto Parentage on April 26, 2017. Ms. Dalton, by analogy, stands in the same legal
posture, if found to be a de facto parent, as the legal parents in E.H. Therefore, this court has
the authority, pursuant to RAP 15.2, to enter an order of indigency.

The Department argues that Ms. Dalton's Motion for indigency “incorrectly categorizes

this action as a dependency case, warranting an order to vacate under CR 60(b)(1) and (11)".

In the body of the motion, the term “dependency” is included but it was a holdover term from

CAMPBELL LAW FIRM, INC., P.S.
: Attorneys at Law
116 S.1st Street * Montesano WA 98563
(360)249-8482 fax (360)249-8483

RESPONSE - Page 2 of 3
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a stock form. The headin-g and cause number on the Motion for Indigency explicitly state the
case is a domestic matter.

Because Ms. Dalton is eligiblé for indigent representation upon appellate review of her
de facto parentage claim, the court should not vacate the Order of Indigency entered in the
above entitled matter.

| declare under penalty of perjury of the laws of the state of Washington that the
foregoing is true and accurate.

Respectfully submitted this Z}_“j: day of July 2018.

WANNAH & CAMPBELL, WSBA #50571

- CAMPBELL LAW FIRM, INC., P.S.
RESPONSE - Page 30of 3 ’ Attorneys at Law

115 S.1st Street * Montesano WA 98563
(360)249-8482 fax (360)249-8483
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SUPERIOR COURT OF WASHINGTON
IN AND FOR GRAYS HARBOR COUNTY

in re the De Facto Parentage of:
TIMOTHY D DALTON
Minor
TAMMY DALTON
Petitioner
And

RENE DALTON,
STATE OF WASHINGTON,

DEPARTMENT OF SOCIAL AND
HEALTH SERVICES

Respondents.

PETITION FOR DECREE OF
DE FACTO PARENTAGE

N [7-2-132G-sT

COMES NOW Petiii_oner, Tammy Dalton, by and through her attorney Hannah G

Campbell, and petitions the court for de facto parentagé status, alleges as follows:

I. PARTIES
11 Petitioner Tammy Dalton is a resident of Grays Harbor County Washington.
1.2 Respondent Rene Dalton is a resident of Grays Harbor County Washington
1.3 Timothy Dalton is a dependent of the State of Washington.
14 Timothy Dalton was born on June 1 2007
PETITION " Page1of4

>

28

‘Attorney at Law

Law Office of Scott A. Campbell, Inc.
A PROFESSIONAL SERVICE RATION

115 South First Street ® Montesano WA 98563
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Il. JURISDICTION
2.1 Petitioner Tammy Dalton and Respondent Rene Daltoﬁ resided in Washington
state with the child.
2.2 Grays Harbor County Superior Court, Juvenile Division has jurisdiction over the
pending dependency matter involving the child, cause number 15-7-00279-6
2.3 The child is not an Indian child pursuant to RCW 26.27

24 Washington is the child's home state as the child lived in Washington with a

_parent of someone acting as a parent for at least the 6 months before this case was

filed.

Il. STATEMENT OF FACTS
3.1  The child was placed with Respondent Rene Dalton by the Department of Social

“and Health Services in December 2008 when the child was one year old.

3.2 Respondent Dalton legally adopted the child on August 15, 2012.

33 Respondent Dalton started an intimate relationship with Petitioner in March 2010

34  The child was introduced to Petitioner in March 2010, |

35 In January 2012, Petitioner moved into the same residence with Respondent
Dalton and the child.

36 Petitioner and Respondent Dalton married on Febrﬁary 14 2015in Aberdeen, WA.
37 A Debendency Petitioner was filed on September 22, 2015 as to the mother Rene
Datton, the only legal parent to the child.

38 The child was found to be a dependent of the State as to the mother, Respondent
Rene Dalton, on December 2015.

39 Petitioner has not been able to participate in the dependency proceedings as she

PETITION . ) Page2of4 "‘“X rmm%gnmv?&m&#é}{n&
' . Attorney at Law
115 South First Street * Montesano WA 98563
(360) 249-8482 Fax: (360) 249-8483
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is not a legal parent to the child. |

310 Even though Petitioner cannot be a party to the dependency and is therefore not
subjectto courtorder Petitioner has voluntarily engaged in any and all services requested
by the Department bf Social and Health Services.

3.11 Petitioner and Respondent Rene Dalton remain married.

3.12 Petitioner and Respondent Rene Dalton participate in weekly supervised visitation

with the child.

_ 3.13 A Petition to Terminate Parental Rights as to the mother Respondent Rene

Dalton, was filed March 7 2017

| IV DE FACTO PARENTAGE
41 Petitioner satisfies the requirements articulated in In re Parentage of L.B., 155
Wash. 2d 679 122 P.3d 161 (2005), for de facto parentage as follows:
4.2 Respondent René Dalton consented fo and-fostered a parent-like relationship
between the child and Petitioner
4.3 The Petitioner and child lived together in the same household from January 2012
until the child went into foster care in September 2015 -
44 The Petitioner assumed obligations of parenthood through marriage to
Respondent Rene Dalton without any expectation of financial compensation.
4.5 Petitioner has been in a parental role for a length of time, more than six years,
sufficient to establish with the child a bonded, dependent relationship, parental in nature. .

v PSYCHOLOGICAL PARENTAGE

In the alternative, if the court does not find Petitioner to be a de facto parent to

the child, Petitioner seeks psychological parent status as articulated in In re

PETITION - Page3of4 P OTeoNAL SN ICE CORTEAATION

Attomey at Law
115 South First Street ® Montcsano WA 98563
(360) 249-8482 Fax: (360) 249-8483
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Dependency of J.H., 117 Wash. 2d 460 815 P.2d 1380 {1991). Petitioner cared for the
child’s physical and emotion needs for affection and care on a day-to-day basis,
establishing a psychological parent status with the child.
Vi. REQUEST FOR RELIEF

- WHEREFORE, Petitioner Tammy Dalton respectfully requests the Court issue a
parentage decree finding ﬁer tobe the legal parent to the child Timothy Dalton according
to de facto parentage common law in the state of Washington. In the alternative,
Petitioner requests the court find her to be a psychological parent to the child. Petitioner
seeks legal status as a parent to be eligible to participate in the dependency proceedings.

DATED this 13 day of April 2017

Respectfully submitted,
LAW OFFICE OF SCOTT A. CAMPBELL
Attoney for Petitioner

VI. PETITIONER VERIFICATION .
1 declare under penalty of perjury under the laws of the state of Washmgton that .
the facts | have procided in this Petitioner are true and accurate.

DATED this 13" day of April 2017

Honone, A Smtiorn
TAMMY DALTON, Petitioner

PETITION Paged4 of4 Law Office of Scott A. (hmpbell, Ine,
A PROFESSIONAL SERVICE CORPORATION
: Attorney at Law

115 South First Street * Montesano WA 98563

(360) 249-8482 Fax: (360) 249-8483
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STATE OF WASHINGTON
GRAYS HARBOR COUNTY SUPERIOR COURT

In re the De Facto Parentage of: | NO. 17-3-00129-5
TIMOTHY D. DALTON, REPLY IN SUPPORT OF
| DEPARTMENT’S
Minor, MOTION TO VACATE
ORDER OF INDIGENCY
TAMMY DALTON,
Petitioner,
V.
RENE DALTON,
STATE OF WASHINGTON,
DEPARTMENT OF SOCIAL AND
HEALTH SERVICES,
Respondents.

The Order of Indigency should be vacated because Tammy Dalton is not a parent, and as
already outlined in the Department’s motion to vacate, there is no legal authority to appoint counsel
for a party in a family law case.

Tammy Dalton is not a de ‘facto parent nor does she have any legal parentage to Timmy,
and her response incorrectly relies on court rules and caselaw applicable to parents. Tammy
Dalton’s de facto parentage case did not make it past the adequate cause stage because of the abuse

she inflicted upon Timmy before his removal by the Department almost three years ago, and she

REPLY IN SUPPORT OF 3 2 1 Error! AutoText entry not defined.
DEPARTMENT’S MOTION TO
VACATE ORDER OF INDIGENCY
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incorrectly asserts that the right to counsel attaches just because she is a party to a case involving a
dependent child where the dependency court granted concurrent jurisdiction. Parents have a right
to counsel in dependency proceedings, but the right to counsel does not extend to individuals
asserting parentage. See RCW 13.34.090. Tammy Dalton does not explain how the right to counsel
attaches to her petition for de facto parentage nor can she provide such authority since none exists.

Tammy Dalton’s reliance on In re Dependency of E.H. is misplaced because E.H. addresses
the right to counsel for a parent pertaining to a dependency issue, not an individual petitioning for
parentage status as to a dependent child. 158 Wn. App. 757, 760, 243 P.3d 160 (2010). In E.H.,the
dependency court granted concurrent jurisdiction so the caretaker could pursue nonparental
custody. Id. at 762. The right to counsel issue did not arise with the caretaker but instead arose with
the parents because the nonparental custody court was granted concurrent jurisdiction to hear the
alternative plan of return home, which was a dependency issue pertaining to the parents. Id. at 763.

In determining that the right to counsel attached, the appellate court explained,

Accordingly, in a consolidated proceeding to consider a nonparental custody
petition together with a permanency plan of return home, the ‘return home’ portion
of the proceeding is a “proceeding [ ] under [chapter 13.34 RCW]’ that gives the
parents a right to counsel under RCW 13.34.090(1). Additionally, because the
‘return home’ portion of the proceeding is a stage [ ] of a proceeding in which a
child is alleged to be dependent,” the parents have a right to appointed counsel under
RCW 13.34.090(2).

Id at 768.
1
/
/
/
/
/1
I

REPLY IN SUPPORT OF 3 3 2 Error! AutoText entry not defined.
DEPARTMENT’S MOTION TO
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Here, unlike E. H., Tammy Dalton is not a parent, not a party to the dependency case, and
the de facto parentage court is not hearing an issue under Chapter 13.34 RCW. There is no authority
for Tammy Dalton’s contention that the right to counsel attaches simply because she has
unsuccessfully asserted de facto parentage as to a dependent child, and the Department’s motion to
vacate should be granted.

DATED this 31st day of July 2018.

ROBERT W. FERGUSON
Attorney General

{lo».. [ LU/J/QM( +v [/7//”))

OHKVCHEL RAPPAPORT, WSBA No. 43600

Assistant Attorney General
‘Attorneys for DCYF

REPLY IN SUPPORT OF 3 4 Error! AutoText entry not defined.

DEPARTMENT’S MOTION TO
VACATE ORDER OF INDIGENCY

(U3}




W 00 N ;U bW N R

Woow NN RN RN RN N RN N R R B R R g s g
= - R - ¢ e N . N L T T T I e

SUPERIOR COURT OF WASHINGTON
IN AND FOR GRAYS HARBOR COUNTY

In re the De Facto Parentage of:

TIMOTHY D. DALTON
Minor.

TAMMY DALTON
Petitioner,

and

RENE DALTON;
STATE OF WASHINGTON, DEPARTMENT
OF SOCIAL AND HEALTH SERVICES

Respondents.

Superior Court No. 17-3-00129-5
COA No. 52042-7-|

AMENDED NOTICE OF APPEAL TO THE
COURT OF APPEALS — DIVISION i

TAMMY DALTON, Petitioner, seeks review by the designated appellate court of the Order

Denying Motion for Adequate Cause Determination and Dismissing Petition for De Facto Parentage,

entered December 21, 2017, the Order Denying Motion for Reconsideration, entered May 16, 2018

and the Findings and Order Vacating Order of Indigency, entered August 22, 2018.

A copy of the decisions are attached to this notice.
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Aftorneys at Law
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Dated: August 29, 2018

Attorney for Petitioner

Hannah G. Campbell, WSBA#50571
115 S 1% Street

Montesano, WA 98563
360-249-8482

Attorney for Respondent
Rachel Rappaport

PO Box 40124

Olympia, WA 98504
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CAMPBELL LAW FIRM, INC., P.S.
Attorney for Petitioner

N\

ARNAH G CAMPBELL, WSBA#5057

CAMPBELL LAW FIRM, INC,, P.S.
Attorneys at Law
3 6 115 8.1s! Street * Monlesano WA $8563
(360)249-8482 fax (360)249-8483
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CERTIFICATE OF SERVICE
The undersigned certifies under penalty of perjury under the laws of the State of Washington
that on the below date, the Notice of Appeal to the Court of Appeals — Division Il filed with the Grays
Harbor County Superior Court Clerk’s Office, and a true copy was filed with the Court of Appeals,

Division Il and sent to the following attorneys of records through the appellate courts portal:

Rachel Rappaport

Attorney General of Washington
PO Box 40124

Olympia, WA 98504

(360) 586-6565
RachelR@ATG.WA.GOV

Respectfully submitted this 29" day of August 2018.

XNNAB G7CAMPBELL, WSBA #50571
CAMPBELL LAW FIRM, INC,, P.S.
Attorney for Petitioner

115 S 1% Street

Montesano, WA 98563
360-249-8482
hannah@graysharborattorney.com
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Attorneys at Law
3 7 115 .15t Strest * Montesano WA 08563
{360)249-8482 fax {360)249-8483
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STATE OF WASHINGTON

GRAYS HABBOR COUNTY SUPERIOR COURT
TIMOTHY D: DALTON, NOQ: 17-3-00129-5
Minor, ORDER DENYING MOTION
. . : FOR ADEQUATE CAUSE
TAMMY D, DALTON, ' DETERMINATION AND _
. ' - ’ - DISMISSING PETITION FOR
‘Petitioner;’ - DEFACTO PARENTAGE
. y‘ .
'RENEDALTON, .
'STATE OF WASHINGTON
DEPARTMENT QOF SOCIAL
AND-HEALTH SBRV[CES ]
- Respondents,

This mﬂttf;l' camé before the Court upon-Tgmmy-Dél_tor_a’s’ Motion for Ad@quaté Cause
Determination, Thé Départmient tesponded to the motion; and oral argument occurred on l
Septe:mqu; 2% 2017, Ina lettéi ruling issued on October 2, 2017, the Court fourid that theré wis ot
adequate cause to holda full hearmg or trial and further deterﬁlined that thie }é'eﬁtion-for De Ficto |
Parentage ¢ should be dlsmlssed Theletter uling is moorporated by reference anda copy is attached

thls order.

ORDERDENYINGMOTIONFOR =~~~ 1 " ATTORNBY GENERAL OF WASHINGTON
ADEQUATE CAUSE DETERMINATION - ety
AND DISMISSING PETITION FOR Olyripla, WA 98504-0124

DE FACTO PARENTAGE ’ " {360) 586-6565

38



ek

N . " T N T O S

R REBREREREESEES LR O RS

7 A“"“\‘

RN
e
_A—
I
4

ol

I FINDINGS OFFACT AND CONCLUSIONS OF LAW

1. Tammy Daltoh has a founded finjding for abiisiiig the ‘child, Tan,ii;xi)’( Dalton has failed fo
allege any facts whiéh eitt}e;'j aclmowledge the abige she imﬁi:ted upori the child ot show
that the abuse would nof resume §ﬁould the qﬁild be returned to her care.

2. - In order to proceed with a petition for de facto parentage, the court must first determine that
adequate cause exists The test to determine adequate cause is the four-part test laid out in
Inve Custody of B. MH, 179 Wn.2d 224, 241, 315 P3d 470, 478 (2013),

3. Tammy Dalton has not-provided suffiolent facts to show that the fourth factor, being i ih a
parentai role for a length of time sufficient to have established a bonded, dependent, parcntal .
relationship with the child, can be, inet, )

4.  ‘The Petition for e Ficto Parentage should not ke viéwed in a vacuiim, and all of ‘the
relevant circilmstances should be addressed, including .fhe. reasons for the ch’i’ld’s remo_iral’

- from both his mother and Tammy Dalton and what has since taken place to address the

issiles that led to the removal

6. There is not adequate cause to hold a- full hearmg or trlal; .

7. Smce adequate catise does not exist, the Petitlon for De Facto Parentage should be _
dlsmissed A

1. ORDER

I It 13 hereby. ordered, - adjudged and decreed that the Motion for Adequate Cause 7-

Deiermmanon is denied, The Petition for De Facto Parentago is dismissed.

¥/ ‘
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ORDER DENYING MOTION EOR . 3 . Amnnn_};ﬁ%mm. ongsméi‘ou
ADEQUATE CAUSE DETERMINATION : Arcwirn il
AND DISMISSING PETITION FOR : Olymple, WA 98504-0124
DEFACTO PARENTAGE . (360) 586.6565 -
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Dated this. Z[ day of Newsseber, 2017:.

Presented By:

ROBERT W. FERGUSON

Attorey General

RAPPAPORT WSBA No. 43600

istant Attorney ‘Gengral
Attorneys for DSHS.

| Ap{}fbﬁéd for Batiy:

A\

""\W\‘ A BELL WSBANO 50571

Attorney’ for Tammy Dalton ’

ORDER DENYING MOTIONFOR .
ADEQUATE CAUSE DETERMINATION
AND DISMISSING PETITIONFOR

" DEFACTOPARENTAGE
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AI‘TORNEY GENERAL OF WAS'I-I[NGNN .

7141 Cleanwater Dr SW
"POBox 40124
Olyrhpia, Wh 985040124

. (360)586-6565
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{330} 2496414 B4
JAMIGBATES, ADHINISTRAYOR

" ¥0) 240504 Bd : . October 2, 2017

REGEH
Rachel Rappaport § 17 =D

Atforney at Law OCT 05-2017
P.O. Box4.0124‘ N |
Glympla. WA 98504'01 24 - CARIES, - . "'-":‘"f? OFFICE

Hannah Campbell
Attorney at Law
116 S. Flrst Strest
Montesano, WA 98663-3601

Re: Tammy Dalton v Rene Dalton ‘:5%.‘\

.- Grays Harbor County Cause.No! » 33 0Q129-6

Re: Court's Decision on Motlon for g’ e GauseaDeclslon
De Facto Parentage ofgil';;D TS Bmw"\“&a 1

. . {%‘E%% ) .{tv ;{? r“’ ‘l._,‘ .§&:t‘ !E%éa - . 3y
Déar Gounsel Y E{«‘%ﬁ? };%@?“%%‘ —_h i -

t:o ! m t&&éﬂws. Tammy Dalton has not
?:{f stor* can be miet. Ms. Tammy

b‘_r.;sg Q&i@ féT! il to allégd any facts which -
b

| agree wlth the position of th
provided sufficlent facts to sh )
Dalton has a founded ﬁndingég}é\
elther acknowlédge thé abuséor
be retumed 1o her care. RSN

e wou!d not resume should T.D.D.

| cannot view the de faclo parentag'e petltlon in a vacuum Al of the relevant

! Establlshing de ihclo parciitage requires a showing that (1) the natm'al or legal pareht: eonsented 10 and fostered the
parent-3ike iekitionship; (2) the petitioiier and child lived togéther In the saiié houschold; (3) the pailtioner asqurned
obligatioits of pareniticod without'expeciation of fnaucial compensation; and {4) the petitioner hasbeentn &
pavental role for a length of time sufficlent to have establistied witl the child a bonded; depemdent. :
relntlonship, parenlal in nagiure, &, at 408, 122 P.3d 161, De facto parent stats is “ *lmited to those adults who -
tiave fully and complefoly undertaken a parmayent, unequivocal, commxtledi and responsible parentai role in the
child's life.' ** 15§ Wu. 2d at 708, 122 P.3d 161 (quo!lng CEW.v. D.E,IV., 2004 ME 43,845 A.2d 1146 1152),

Inye Custoily afB,MH., 179 \Vash_. 2d 224, 241, 315 P.3d 470, 478 (201_‘.'}).
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belng taken into care and how that affects Ma; Tammy Dalton’s committed and
- responsible parental rale, Assufiing a commltted and responsible parental role does
not include child abuse. . .

* Forthe reasons stated above. there is not adequate cause (valld reasons) to hold a full
hearing or trial, The Petition for De Facto Parentage should be dismissed..

P
Supenor Court Judge

SEbemm
Co: file

2| 17-3-00129-5 Dalton'v Delton
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STATE OF WASHINGTON GRAYS HARBOR COUNTY SUPERIOR COURT

IN RE THE DE FACTO PARENTAGE OF:
No. 17-3-00129-5

TIMOTHY D, DALTON, ] | .

Mirior, ORDER DENYING MOTION FOR
L RECONSIDERATION
TAMMY DALTON, |
’ ‘Petitioneg,“ )

v.,

RENE DALTON,

STATE OF WASHINGTON,

DEPARTMENT OF SOCIAL AND

HEALTH SERVICES,
Respondents. :

This matter comes on for recon31deratmn of the Court’s dems;on of December 21 2017

' denymg Petltloner § Motion for Adeqiiate Cause Determmatlon

L F;ND;NGS

1. The Court affirms its ﬁndmgs that the four part test set forth in 7 re Cuistody
BMH 179 Wn.2d 224, 315 P3d 470 (2013) and In re Parentage of LB, 155 W, 2d

706 122 P3d 161 have not been met,

_PROSECUTINO ATTORREY
GRAYS HARBOR COUNTY COUR
102 WesT )| BROADWAO WI ROON 112

 MONTESANO, WA 23583
(5 24931 FAX 3R 8250
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not conteinplate s'itha’tigns of children who weré thé subjéct of abuse and negléct
. and dependéncy actiofs.
r‘e_spons:iblé role in Tir_nethy’s life as gfbﬁtemplq,ti;d in In ré Parentage of LB, S'upr_a;
in that she abused andneglected Timothy while he was iiving with her.
4, Tammy Dalton cannot overcome the issue of abuse and the fapt sh_é did not meet
_the fouirth factor by her subsequerit Servicés while Tirothy was riot residing with:
hcr—. | l - -

motxon : -
_ ILORDER “Neelo ulnd. She am,wl
- . o B es.

The Motlon for Reconsnderaﬂon is demed :

DATED this !2 day of Agprfl" 2018

/4
ﬁmslzjs’TEPHEN EROWN
__ U
|JENN LAND | - HANNAH CAMPBELL
| Seni ml I)eputy . : Attorngy for Petitioner
WSBA# 12141 , WSBA# 50571
em“‘m%“m“’!‘m <
102 WEST BROADYIAY, ROG2 102
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Findings of Fae! and Conclusions of Law

i

SUPERIOR COURT OF WASHINGTON ”
IN AND FOR GRAYS HARBOR COUNTY

In re the De Facto Parentage of: )

)

TIMOTHY D, DALTON )

Minor, )

)
TAMMY DALTON, } NO. 17-3-00129-5

Petitioner, )

and ) FINDINGS AND ORDER VACATING
) ORDER OF INDIGENCY
RENE DALTON; )
STATE OF WASHINGTON, DEPARTMENT }
OF SOCIAL AND HEALTH SERVICES )
)
Respondents. }

This matter came on for hearing on August 1, 2018 on the Department’s Motion to Vacate

Order of Indigency. The Court having been fully advised makes the further Findings and Order.

l. FINDINGS OF FACT
1. Tammy Dalton is indigent but does not meet any of the criteria listed in Rules on Appeal
(RAP) 15.2 for appointment of counsel on appeal.
2. Tammy Dalton is not a legal parent to Timothy Dalton and therefore does not have a

constitutional or statutory right to counsel on appeal at public expense.

ORDER VACATING - Page 1 0f 2 CAMPBELL LAW FIRM, INC., P.S.
- Attorneys at Law
115 &.1st Street * Montesano WA 958583
(360)249-8482 fax (360)249-8483
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Il. CONCLUSIONS OF LAW

1. The granting of the Order of Indigency was an error of law under CR 60(b){11).

IT IS THEREFORE ORDERED that the Order of Indi arethon June 8, 2018 is vacated.

CAMPBELL FAW FIRM
Attorney for Petitioner Senior Civil Deputy

(

IFER L. WIELAND, WSBA #12141

/s
AH S_CAMPRELL, WSBA #50571

ORDER VACATING - Page 2 of 2 CAMPBELL LAW FIRM, INC., P.S,
Attorneys at Law
115 S.1st Sireet * Montesang WA 08583
{360)249-8482 fax {360)248-8483
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BACKLUND & MISTRY
September 13, 2018 - 1:05 PM

Transmittal Information

Filed with Court: Court of Appeals Division Il
Appellate Court Case Number: 52042-7
Appellate Court Case Title: In Re The Parentage of: T.D., Appellant v R.D., State of WA DSHS, Respondents

Superior Court Case Number:  17-3-00129-5

The following documents have been uploaded:

« 520427 Briefs_20180913124757D2763114 3316.pdf

This File Contains:

Briefs - Appellants

The Original File Name was 520427 In re the Parentage of TD Opening Brief w Appendix.pdf
« 520427 _Motion_20180913124757D2763114 7045.pdf

This File Contains:

Motion 1 - Other

The Original File Name was 520427 In re the Parentage of TD Motion for Appendix etc.pdf

A copy of the uploaded files will be sent to:

« RachelR@ATG.wa.gov
« shsappealnotification@atg.wa.gov

Comments:

Motion for Permission to Submit Appendix and for Other Relief Appellants Opening Brief with Appendix

Sender Name: Jodi Backlund - Email: backlundmistry@gmail.com
Address:

PO BOX 6490

OLYMPIA, WA, 98507-6490

Phone: 360-339-4870

Note: The Filing Id is 20180913124757D2763114



