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ISSUES AND ASSIGNMENTS OF ERROR 

1. The trial court erred by dismissing the mother’s de facto parentage 

petition. 

2. The trial court erred by denying the mother’s motion for adequate 

cause. 

3. The trial court erred by entering Findings of Fact and Conclusions of 

Law No. 1.  CP 47. 

4. The trial court erred by entering Findings of Fact and Conclusions of 

Law No. 3. CP 47. 

5. The trial court erred by entering Findings of Fact and Conclusions of 

Law No. 4.  CP 47. 

6. The trial court erred by entering Findings of Fact and Conclusions of 

Law No. 5. CP 47. 

7. The trial court erred by entering Findings of Fact and Conclusions of 

Law No. 6. CP 47. 

8. The trial court erred by entering Findings of Fact and Conclusions of 

Law. No. 7. CP 47. 

9. The trial court erred by entering Finding No. 1 in Order Denying 

Reconsideration.  

10. The trial court erred by entering Finding No. 2 in Order Denying 

Reconsideration.  

11. The trial court erred by entering Finding No. 3 in Order Denying 

Reconsideration.  

12. The trial court erred by entering Finding No. 4 in Order Denying 

Reconsideration.  

13. The trial court erred by entering Finding No. 5 in Order Denying 

Reconsideration.  

14. The trial court erred by entering Finding No. 6 in Order Denying 

Reconsideration.  

ISSUE 1: Did T.D. allege specific facts that, if proved true, 

would establish a prima facie case qualifying her as a de facto 

parent? 
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ISSUE 2: Did the trial court err by denying T.D.’s motion for 

adequate cause and summarily dismissing her de facto 

parentage petition? 

15. The trial court erred by vacating the order of indigency. 

16. The trial court erred by entering Finding of Fact No. 1.  AP 45. 

17. The trial court erred by entering Finding of Fact No. 2.  AP 45. 

18. The trial court erred by entering Conclusion of Law No. 1.  AP 46. 

ISSUE 3: Where State involvement in a de facto parentage 

proceeding effectively terminates a de facto parent’s legal 

rights, does the parent have a right to review at public expense?  



 3 

STATEMENT OF FACTS AND PRIOR PROCEEDINGS 

R.D. had one-year-old T. placed with her in 2008.1  CP 5; 

Appendix (“AP”) 2.  In 2010, R.D. met and fell in love with T.D.  CP 14-

15. The mother delayed introducing her son to her new girlfriend, to make 

sure that they were fully committed to each other and to parenting 

together.  CP 15.  Once that was clear, T.D. moved from Texas to 

Washington to be with the mother and her son. CP 14-16.  

The mother and her partner raised T. together.  The mother’s 

formal adoption of her son T. was completed in 2012.  CP 5, AP 2.  T.D. 

submitted to a background check for the adoption, and the home was 

approved.  CP 15.  

The mother and her partner married in 2015.  CP 5, AP 2. Their 

son T. was part of the wedding ceremony.  CP 16. 

At first, the child called his mother’s wife by her first name.  On 

his own, he decided to call her “mom”, sometimes “mama [T.D.].”  CP 17.  

In their household of three, T.D. supported the family with her job.  

CP 16. She also took on most of the cooking. CP 15.  Both mothers helped 

their son with school.  CP 15, 18.  Both also helped him when he had a 

hard time, and both were able to comfort and calm T.  CP 18. The couple 

                                                                        
1 Initials are used in this brief for the parties.  Because some parties have the same initials, 

only a first name initial is used for the child here, T. 
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shared equally in housework, cleaning, and taking their son to and from 

school.  CP 16, 18.   

In September of 2015, both mothers’ use of physical discipline led 

to a dependency case.  CP 73, 213-215. The department placed the child in 

foster care, and a dependency petition was filed. CP 33. Although she was 

married to R.D., T.D. was not provided counsel or permitted to appear in 

the dependency proceeding. CP 77, 

T.D. wanted to participate in the dependency, as she had 

participated in her son’s life. She requested visits and services. CP 5, 82-

83, 215. Because she was not T.’s legal parent, the department refused to 

pay for services. CP 218, 22. T.D. completed services at her own expense. 

CP 218, 222. She went, with her wife, to two separate sessions of weekly 

parenting classes, from which both graduated.  CP 79, 90, 91.  She 

obtained a domestic violence evaluation and completed one year of 

treatment.  CP 79-80, 86-88. She also got a psychological evaluation with 

a parenting component, completed a mental health assessment, and 

attended many additional classes through “Parent to Parent”. CP 79, 81, 

89, 92-113, 195-209. 

T.D. admitted that her poor parenting choices were the reason her 

son was removed from the home.  CP 117.  She acknowledged this in the 

dependency case months before the issues addressed here.  CP 77-79.  She 
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explained that parenting classes had helped her understand this had been 

inappropriate and helped her learn other ways to deal with her son’s 

behavior.  CP 73-74, 78. T.D. outlined to the court specific interventions 

she’d learned, detailing how she was taught to respond if the first effort 

did not yield results.  CP 74, 78.  

Having done the services, but still having no input into her son’s 

future, T.D. moved to intervene in the dependency case, which was 

denied.  CP 8.  So, she filed a de facto parentage petition and sought an 

adequate cause determination. CP 12, AP 1-4.  She submitted a 

declaration, as well as statements from her wife, friends, and neighbors.  

All confirmed that the three were a cohesive bonded family unit. CP 14-

28.  They described the child turning to each mother in turn for help or 

affection, noting that he treated them both the same: as his mother.  CP 21-

24, 27. 

T.D. sought to establish that she had made changes. She indicated 

that she knew she’d used “excessive force”, and she acknowledged that 

she was wrong.  CP 73.  Along with her wife, T.D. created strategies to 

include their son in family decisions.  CP 75.  She pointed out that her 

psychological evaluation concluded that her risk for abuse was “well 

below” the cut-off for predicting abuse or neglect.  CP 74.  
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In a filing in the dependency case, months before her petition 

regarding de facto parent status, T.D. told the court some of what she 

learned:   

Throughout the duration of the class I learned tools such as self 

time-out, age appropriate rewards, removal of certain privileges, 

age appropriate play and that for children “time-out” is not a 

punishment. I learned that time out is actually a quiet place for the 

child to reflect on their inappropriate actions and/or to reflect the 

negative behavior they displayed. The best way to teach our 

children is to Role Model ourselves. We did role playing on how 

to react age appropriately to different situations as well as to turn 

and to talk to each other. Overall, I conclude that the class was an 

eye opener on changes that I needed to make. We graduated from 

that parenting class in March, 2016.  

CP 79.  

The trial court granted concurrent jurisdiction, so that the petition 

regarding de facto parent status could be resolved.2  CP 3, 8.  Within the 

ruling denying revision of the grant of concurrent jurisdiction, the court 

noted that T.D. had been her son’s primary caregiver.  CP 9.  

The department responded by admitting many of the allegations.  

The department admitted that the child had resided with his mothers.  CP 

4.  The department admitted that the mother had fostered a parent-like 

relationship between her son and her wife.  CP 6.  

The department did not contest that the three lived as a family for 

years.  CP 6.  The department did not contest that T.D. had assumed 

                                                                        
2 That dependency is cause number 15-7-00279-6.  
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obligations of parenthood without any expectation of financial 

compensation. CP 6, 35. Even so, the department denied that living with a 

child and acting as his parent for 6 years could establish a bonded 

dependent relationship parent-like in nature. CP 6.  

The department noted “admit in part, denied in part” to the 

allegation that T.D. voluntarily engaged in services.  The department 

claimed that her participation was not “timely”, and further that she had 

not “accepted responsibility for the abuse she inflicted upon the child”.  

CP 5.  This was despite later filings, in which the social worker declared 

that “the Department acknowledges Mrs. [T.D.] has participated in the 

services requested.”  CP 36.  

The department further argued because T.D.’s behavior resulted in 

a “founded” finding of abuse in 2015, she could not establish adequate 

cause for a finding that she was a de facto parent.  CP 29-30. The State 

acknowledged that T.D. had established three of the four factors required 

for de facto parentage3 but argued that she could not meet the fourth 

factor.  This factor requires evidence that the petitioner has been in a 

                                                                        
3 De facto parentage requires evidence that (1) the legal parent consented to and fostered a 

parent-like relationship; (2) the petitioner and child lived together in the same household; (3) 

the petitioner assumed obligations of parenthood without expectation of compensation; (4) 

the petitioner has been in a parental role “for a length of time sufficient to have established 

with the child a bonded, dependent relationship, parental in nature.” In re L.B., 155 Wn.2d at 

708. 
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parental role “for a length of time sufficient to have established with the 

child a bonded, dependent relationship, parental in nature.” In re 

Parentage of L.B., 155 Wn.2d 679, 708, 122 P.3d 161 (2005); see CP 31, 

61-62. They set out two reasons: first, because the department had placed 

the child T., and second, because none of the declarations filed addressed 

the 2015 abuse.  CP 31, 61-62. 

 To support its position, the department submitted a declaration by 

the supervisor of the social worker on the case.  CP 35.  She noted that 

“Mrs. [T.D.] was the primary person watching over [the child]…”  CP 35, 

63.  She also swore that T.D. communicated with school and medical care 

providers.4  CP 35.  The court heard brief argument on the matter.  CP 56-

70. 

 The trial court denied T.D.’s request for a de facto parent finding.  

CP 44-49. The court focused on the fourth factor, that “the petition has 

been in a parental role for a length of time sufficient to have established 

with the child a bonded, dependent relationship, parental in nature.”  CP 

44.  In its letter ruling, the judge emphasized that T.D. did not describe the 

abuse she had committed or show how it would stop should her son be 

                                                                        
4 Of course, this social worker clearly saw these as reflecting negatively on the mother, R.D., 

and further criticized the content of T.D.’s communications on behalf of her son.  CP 35.  
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returned to her care.5 CP 44. The court found fault with this purported 

failure to address the allegations that led to the dependency finding: 

“Assuming a committed and responsible parental role does not include 

child abuse.”   CP 44-46.   

T.D. moved for reconsideration, arguing that she had provided a 

factual basis to warrant a hearing on de facto parent status.  CP 51-54.  

She reminded the court that parents in dependencies have made parenting 

mistakes, and the dependency process involves services for that reason.  

She urged the trial court to consider her efforts to remedy her parental 

deficiencies as proof of her bond with her son.  CP 51-54. 

T.D. submitted a supplemental declaration in support of the 

motion. CP 72. She acknowledged parenting mistakes that led to her son 

T.’s placement and provided documentation showing her participation in 

services. CP 73-115. Included in her materials were a psychological 

evaluation conducted by Dr. Steve Tutty and an independent assessment 

conducted by social worker Sonja Ulrich. CP 194-210. 

Ms. Ulrich, who has 24 years of experience in child welfare cases, 

recommended that T. return to his parents’ care. CP 230-232. Her 

independent assessment outlined the allegations leading to T.’s placement. 

                                                                        
5 The stepmother Tammy had made it clear in her filings that she would not be requesting 

placement should the court find her to be a de facto parent. CP 9.  
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CP 211-215. It also detailed the parents’ participation and progress in 

services, including three parenting programs (Incredible Years, Triple P, 

and another 12-week parenting education program). CP 221-223.  

Ms. Ulrich also outlined the State’s position in the dependency:  

that the administrative finding against T.D. made return home impossible, 

regardless of her progress in services. CP 216, 218-221. 

According to Ms. Ulrich, the social worker took the position that 

this was a matter of department policy – that official policy precluded 

return home if T.D. remained in the household because of her 

administrative finding.6 CP 218, 227. Ms. Ulrich suggested that the social 

worker’s position was not only incorrect, but also that it seemed “nothing 

less than unethical.” CP 228. 

In keeping with this “policy,” the caseworker told T. within six 

months of his initial placement that he would be adopted. CP 217-218, 

231-232. This caused T. significant distress and resulted in ongoing 

behavior challenges that threatened the stability of his placement. CP 216-

219. 

Ms. Ulrich also outlined problems with T.’s relative placement. CP 

219-220. These included an incident where the caretaker, frustrated with 

                                                                        
6 This is not department policy. CP 218, 227. 
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T.’s behavior, threw a television and broke it. CP 219. A department 

supervisor expressed concern about the caretaker’s parenting and apparent 

lack of empathy. CP 219-220. Ms. Ulrich also questioned the stability of 

the placement, in part because of the relatives’ requests for emergency 

respite care when T.’s behaviors escalated. 219-220. 

Ms. Ulrich concluded that the parents posed no active safety 

threats, and that any risk of future abuse or neglect had diminished so far 

that the child should have been returned home. CP 225-228. She outlined a 

proposed transition plan that would allow T.’s mothers to resume custody. 

CP 230-232. 

  The court considered the supplemental materials but denied 

reconsideration.  CP 243-244.  The trial judge included the following 

findings:  

3. [T.D.] did not undertake a permanent unequivocal committed 

and responsible role in [the child]’s life … in that she abused and 

neglected [the child] while he was living with her. 

4. [T.D.] cannot overcome the issue of abuse and the fact she did 

not meet the fourth factor by her subsequent services while [the 

child] was not residing with her.  

…. 

6. [T.D.] has an administrative finding or abuse and neglect which 

she cannot overcome.  

CP 244. 

 

T.D. timely appealed.  CP 245; AP 5-7.  The trial judge entered an 

Order of Indigency, and counsel was appointed.  CP 248-249.  Weeks 
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later, the trial court vacated the Order of Indigency at the department’s 

request.  AP 8-11, 45-38-40.  An amended Notice of Appeal was filed to 

include that order as well. AP 35.  

ARGUMENT 

I. T.D. ESTABLISHED ADEQUATE CAUSE FOR A TRIAL ON HER DE 

FACTO PARENTAGE PETITION. 

A. The Respondent has admitted three of the four criteria necessary 

for de facto parentage. 

The Supreme Court has recognized a common-law claim of de 

facto parentage.7 In re Parentage of L.B., 155 Wn.2d 679, 122 P.3d 161 

(2005). A de facto parent “stands in legal parity with an otherwise legal 

parent, whether biological, adoptive, or otherwise.” Id., at 708.  

Accordingly, a de facto parent has all the rights of a legal parent. 

Id. This means that a de facto parent is entitled to participate in 

dependency and termination proceedings as a parent. 

A common-law de facto parentage claim is initiated by filing a 

petition. Id., at 683, 707-708. Four criteria8 apply to de facto parentage 

                                                                        
7 Although the legislature has recently created a statutory framework for adjudicating a claim 

of de facto parentage, that provision does not go into effect until January 2019.  See 

UNIFORM PARENTAGE ACT, 2018 Wash. Legis. Serv. Ch. 6 §§ 509, 909. 

8 Although not an element, one “potential limitation on the reach of the [de facto parentage] 

doctrine” involves whether the person has “fully and completely undertaken a permanent, 

unequivocal, committed, and responsible parental role” in the child’s life.8 In re Custody of 

A.F.J., 179 Wn.2d 179, 190, 314 P.3d 373 (2013). This is “not properly speaking an 

element.” Id. 
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actions: (1) the legal parent consented to and fostered a parent-like 

relationship; (2) the petitioner and child lived together in the same 

household; (3) the petitioner assumed obligations of parenthood without 

expectation of compensation; (4) the petitioner has been in a parental role 

“for a length of time sufficient to have established with the child a bonded, 

dependent relationship, parental in nature.” L.B., 155 Wn.2d at 708.  

In this case, Respondent has admitted that Tammy meets the first 

three criteria. Accordingly, only the fourth factor is at issue on review. 

B. T.D. was entitled to a trial because her pleadings outline facts 

which, if proved true, establish a prima facie case for de facto 

parentage. 

T.D.’s Petition and supporting declarations set forth a prima facie 

case qualifying her as a de facto parent. CP 14-28, 72-234; AP 1-4. 

Despite this, the trial court held that she failed to establish adequate cause 

to warrant a trial and refused to reconsider its ruling. CP 44-49, 243-244. 

The Court of Appeals must reverse, because T.D.’s pleadings establish 

adequate cause.9 

To demonstrate adequate cause for a hearing, “[a] petitioner must 

allege specific facts that, if proved true, would establish 

                                                                        
9 It is not clear that the Supreme Court has adopted the “adequate cause” standard in de facto 

parentage cases. However, regardless of the proper standard, the pleadings filed here warrant 

a trial on the issue of de facto parentage.  
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a prima facie case.” Matter of Custody of L.M.S., 187 Wn.2d 567, 576, 

387 P.3d 707 (2017) (addressing nonparental custody petition). This 

standard applies in de facto parentage cases. See In re Parentage of J.B.R., 

184 Wn. App. 203, 212, 336 P.3d 648 (2014) (“[W]e now examine 

whether [petitioner] has set forth a prima facie case that meets the four-

part L.B. test.”) 

T.D. has met this standard because her pleadings outline “specific 

facts that, if proved true, would establish a prima facie case” that she 

qualifies as the child T.’s de facto parent. L.M.S., 187 Wn.2d at 576. 

Because of this, she is entitled to a trial. 

The State acknowledged that T.D. met the first three criteria under 

L.B. This concession is supported by the pleadings. CP 14-28, 72-234; AP 

1-4.  

First, with her wife and T.’s adoptive mother’s support, T.D. 

developed a parent-like relationship with the child T. CP 14-28, 35, 77-

115. She maintained that relationship throughout the dependency by 

attending visits and participating in services. CP 5-6, 18, 36, 79-98, 215, 

216, 218, 221-223.  

Second, T.D.  lived with the child T. for more than three years 

before he was removed from her care. CP 15, 29. She moved in with the 
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family in 2012; the two married in 2015 and remain a committed couple. 

CP 15, 16, 19, 73, 77. 

Third, T.D. assumed the obligations of parenthood without 

expectation of compensation. CP 14-28. Indeed, she was the primary 

source of income for the family, and she participated in services at her 

own expense throughout the dependency. CP 16, 73, 197, 218, 222.  

The pleadings also allege facts which, if proved true, would prima 

facie establish the fourth L.B. factor. T.D. was in a parental role “for a 

length of time sufficient to have established with the child a bonded, 

dependent relationship, parental in nature.” L.B., 155 Wn.2d at 708; see 

CP 14-28, 72-234.  

R.D. introduced T.D. to her son T. in 2010, after T.D. committed 

to help raise the child. CP 15; AP 2. The three lived as a family starting in 

2012, the same year R.D. adopted the child T.10 CP 15-16, AP 2. T.  

served as the ringbearer at the couple’s 2015 wedding. CP 16, 61. Both 

mothers shared parenting responsibilities during the time they lived 

together as a family. CP 14-28, 72-234. The pleadings establish facts 

which, if proved true, show that T.D. and the child T. had a bonded 

                                                                        
10 Because the couple did not wish to delay the adoption, only R.D. appears on adoption 

paperwork. CP 213.  
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relationship, that he was dependent on her (and his mother), and that their 

relationship was parental in nature. CP 14-28, 72-234; AP 1-4.  

As these facts show, T.D. submitted information meeting the 

requirements outlined in L.B. The specific facts set forth in the Petition 

and supporting materials would “if proved true,” establish a prima facie 

case for de facto parentage. L.M.S., 187 Wn.2d at 576.  

The trial court erred by refusing to find adequate cause. See J.B.R., 

184 Wn. App. at 212. The order must be reversed, and the case remanded 

for trial. L.B., 155 Wn.2d at 712. 

C. The trial court applied the wrong legal standard by resolving 

disputed facts at the adequate cause stage and by considering 

factors beyond the four criteria outlined in L.B. 

As outlined above, a petitioner seeking adjudication of de facto 

parentage need only present a prima facie case meeting the four criteria 

outlined in L.B. See L.M.S., 187 Wn.2d at 576; J.B.R., 184 Wn. App. at 

212. The pleadings here establish a prima facie case, and thus adequate 

cause for trial. CP 14-28, 72-234. 

The initial showing at the adequate cause stage does not permit 

consideration of the quality of the parent-child relationship. L.B., 155 

Wn.2d at 708. Instead, under the fourth factor, a de facto parent need only 

allege specific facts showing that “the petitioner has been in a parental role 
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for a length of time sufficient to have established with the child a bonded, 

dependent relationship, parental in nature.” L.B., 155 Wn.2d at 708. 

Here, T.D. showed that she has been in a parental role at least since 

2012.11 CP 14-28, 72-234. She and the child T. have a bonded, dependent 

relationship, as evidenced by the numerous declarations outlining their 

connection. CP 14-28, 72-234.  

Furthermore, the relationship is “parental in nature.” Id. The three 

lived together as a family. CP 14-28. T.D. cooked and cleaned, supported 

the child T. financially, acted in concert with her wife to provide 

discipline, and helped T. with his homework. CP 14-28. T.  regards T.D. 

as one of his mothers. CP 17-18. She held herself out as his mother and 

was recognized as his parent by friends and neighbors. CP 14-28. 

Indeed, even the Department acknowledged that T.D. was the child 

T.’s primary caretaker. CP 35, 197. Instead of disputing the fourth factor, 

the Department sought to defeat the Petition by focusing on the quality of 

her relationship with T. CP 30-31, 36. According to the Department, T.D.  

could not be recognized as T.’s parent because of an administrative 

finding that she had abused him. CP 30-31, 36. In essence, the department 

                                                                        
11 She continued to act as T.’s mother even after he was removed from her care and a 

dependency established. CP 14-28, 72-234. 
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opposed the Petition based on its perception of the quality of the parent-

child relationship. 

The quality of the relationship may come into play later in the 

process. As the Supreme Court has noted, one “potential limitation on the 

reach of the [de facto parentage] doctrine” involves whether the person 

has “fully and completely undertaken a permanent, unequivocal, 

committed, and responsible parental role” in the child’s life. A.F.J., 179 

Wn.2d at 190.  

However, this is “not properly speaking an element.” Id. Instead, it 

is (potentially) an issue for trial, insofar as the quoted language can be 

interpreted to allow a verdict against an otherwise qualified de facto parent 

based on proof of abuse or neglect. Id. Alternatively, the quality of the 

parent-child relationship may come into play if a de facto parent seeks 

custody. Here, T.D. seeks a de facto parentage determination so she can 

participate in the dependency and termination actions. CP 77; AP 2, 4. She 

is not seeking immediate custody of her son. AP 1-4. 

At trial, the parties will have the opportunity to address the quality 

of the relationship. Both Petitioner and Respondent will be able to 

introduce evidence relating to the allegations of abuse (including the 

significance of the administrative finding) and T.D.’s participation in 

services.  
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Instead of granting Petitioner a trial to resolve disputed issues of 

fact, the trial court apparently resolved the disputed issues in favor of the 

State. Initially, the court refused to grant a trial because T.D. “failed to 

allege any facts which either acknowledge the abuse she inflicted upon the 

child or show that the abuse would not resume should the child be 

returned to her care.” CP 47.  

This initial failure to outline facts relating to the dependency 

allegations and her participation in services is not surprising, since the 

quality of the parent-child relationship is not an issue at the adequate cause 

hearing.12 L.B., 155 Wn.2d at 708. By initially denying her request for an 

adequate cause finding, the court strayed from the framework established 

by the Supreme Court. Id. 

Nonetheless, T.D. addressed the court’s concerns through her 

Motion for Reconsideration. CP 51-234. The motion was accompanied by 

declarations acknowledging that she’d spanked her son T.,13 and outlining 

the many steps she’d taken to correct parental deficiencies. CP 72-234. 

She also submitted supporting information, including her own 

                                                                        
12 The allegations underlying the dependency and termination petitions are in dispute. T.D. is 

not a party to those proceedings, and thus has had no opportunity to contest the department’s 

claims in court. 

13 She denied ever having spanked him with an object. CP 73.  
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psychological evaluation and the independent assessment conducted by 

Sonja Ulrich. CP 194-209, 212-235.  

Even after considering these materials, the trial court refused to 

find adequate cause. According to the court, the four L.B. factors “did not 

contemplate situations of children who were the subject of abuse and 

neglect and dependency actions.” CP 244. The court improperly focused 

on the quality of the relationship – disputed by the parties – and cited 

language which the Supreme Court has pointed out is not an “element” of 

a de facto parentage claim. A.F.J., 179 Wn.2d at 190; see CP 244. 

The trial court’s departure from the framework set forth in L.B. is a 

legal error that requires reversal.14 Instead of reviewing the pleadings for 

facts sufficient to outline a prima facie case, the trial court resolved 

disputed issues and refused to find adequate cause. CP 44-50, 243-244. 

A trial is the appropriate vehicle for resolving disputed factual 

issues. The disputed factual issues presented by this case include the abuse 

allegations and the adequacy of T.D.’s efforts to address any parental 

deficiencies through participation in services. These disputed factual 

issues do not relate to the four elements that must be alleged to secure a 

trial. L.B., 155 Wn.2d at 708.  

                                                                        
14 Legal errors are reviewed de novo. Afoa v. Port of Seattle, ---Wn.2d---, ___, 421 P.3d 903 

(2018). 
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To meet the adequate cause threshold, a de facto parent need only 

“allege specific facts that, if proved true, would establish 

a prima facie case.” L.M.S., 187 Wn.2d at 576. The elements that make up 

a prima facie case are set forth in L.B. L.B., 155 Wn.2d at 708.  

T.D. alleged such facts. CP 14-28, 72-234; AP 1-4. Indeed, she 

went beyond the requirements of L.B. by providing more information 

regarding the quality of her relationship with her son T. in her 

reconsideration motion. CP 51-234. 

The trial judge should not have summarily denied the Petition at 

the adequate cause stage. The Court of Appeals must reverse the trial 

court’s orders and remand the case for trial. See J.B.R., 184 Wn. App. at 

212; L.B., 155 Wn.2d at 712. 

II. THE TRIAL COURT ERRED AS A MATTER OF LAW BY CONCLUDING 

THAT AN ADMINISTRATIVE FINDING OF ABUSE OR NEGLECT IS 

AUTOMATICALLY SUFFICIENT TO DEFEAT A PETITION FOR DE 

FACTO PARENTAGE. 

The trial judge apparently believed that an administrative finding 

of abuse or neglect is sufficient, by itself, to defeat a de facto parentage 

claim.15 CP 47, 244. This presents an issue of law, reviewed de novo. 

Afoa, ---Wn.2d at ___. 

                                                                        
15 The court’s initial findings begin as follows: “[T.D.] has a founded finding for abusing the 

child.” CP 47. The court’s order denying reconsideration concludes by asserting that “[T.D.] 

has an administrative finding of abuse and neglect which she cannot overcome.” CP 244. 
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Court of Appeals precedent from another context suggests that an 

administrative finding of abuse or neglect should not necessarily defeat a 

prima facie case. In re Adoption of S.H., 169 Wn. App. 85, 87, 279 P.3d 

474 (2012). In S.H., a couple petitioned to adopt their granddaughter 

despite administrative findings of abuse involving other children in the 

home. Id., at 87, 91, 106-107. The trial judge dismissed the petition after 

concluding that the petitioners had not established a prima facie case. Id., 

at 87, 99-100.  

The Court of Appeals reversed. Id. Viewing the evidence in the 

light most favorable to petitioners, the court found that the couple had 

presented a prima facie case that the adoption was in the child’s best 

interests, despite the administrative findings. Id., at 105-107.  

The court’s decision in S.H. strongly suggests that administrative 

findings should not be given conclusive effect in child welfare cases. 

Although the administrative findings in S.H. pertained to children who 

were not the subject of the litigation, the case should provide guidance 

regarding the issue sub judice. 

                                                                        

Although the parties agreed that a finding had been made, the department did not submit a 

copy of the administrative finding. Nothing shows the abuse or neglect alleged, the evidence 

produced in support of the allegation, or the basis for the administrative finding. Nor did the 

department show that T.D. received adequate notice of the allegations, that she had an 

opportunity to contest the matter, or that she was properly advised of her right to seek review 

of the finding. 
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The absence of information outlining the basis for the 

administrative finding, the parents’ successful completion of numerous 

parenting classes and other services, and the professional opinion of an 

independent expert supporting reunification all weigh in favor of reversal 

here. By itself, the administrative finding should not defeat the de facto 

parentage petition.  

Instead, the case should proceed to trial. At trial, the parties will 

have the opportunity to present evidence regarding the underlying 

allegations and the significance (if any) of the administrative finding. Id.  

The trial court erred by refusing to find adequate cause based on 

the administrative finding. The Court of Appeals should reverse and 

remand the case for trial. Id.  

III. THE TRIAL COURT ERRED BY VACATING THE ORDER OF 

INDIGENCY BECAUSE T.D. HAS A RIGHT TO REVIEW AT PUBLIC 

EXPENSE. 

A trial court must enter an order of indigency for review of 

dependency and termination cases, as well as other cases “in which the 

party has a constitutional or statutory right to counsel at all stages of the 

proceeding.” RAP 15.2(b)(1)(B) and (F). If the court finds the person 

indigent but believes that the party is not entitled to review at public 

expense, it must transfer the appropriate records to the Supreme Court for 

a determination under RAP 15.2(c). 
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Here, the trial court erred by doing neither. AP 45-46. The court’s 

decision is subject to review under RAP 15.2(h), which provides (in part) 

that “[a] party in a case of a type listed in section (b)(1) of this rule may 

seek review of an order of indigency or an order denying an order of 

indigency entered by a trial court.” RAP 15.2(h). Here, the order vacating 

the order of indigency amounts to “an order denying an order of 

indigency.” RAP 15.2(h). 

This case involves the intersection of dependency/termination 

cases and other cases in which parents have a constitutional or statutory 

right to counsel. Because she is the child T.’s de facto parent and because 

the trial court proceedings effectively terminated her relationship with her 

son, T.D. has a right to review at public expense. 

Substantive due process protects a parent’s fundamental right to 

autonomy in child-rearing decisions. Troxel v. Granville, 530 U.S. 57, 65-

66, 120 S. Ct. 2054, 147 L. Ed. 2d 49 (2000). A de facto parent “stands in 

legal parity with an otherwise legal parent.” L.B., 155 Wn.2d at 708. 

Accordingly, a person who “can establish standing as a de facto parent 

[will] have a ‘fundamental liberty interest[ ]’ in the ‘care, custody, and 

control’ of [her child.]” Id., at 710 (quoting Troxel, 530 U.S. at 65). 

T.D. has alleged facts which, if proved true, establish a prima facie 

case for de facto parentage. L.B., 155 Wn.2d at 708. Had her petition been 
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granted, she would have been able to participate in the dependency and 

termination proceedings. Id.  

The department successfully opposed T.D.’s Petition. The State’s 

involvement distinguishes this case from other cases involving de facto 

parentage. In general, such cases involve private parties litigating against 

each other.  See., e.g., L.B., 155 Wn.2d at 682-683; J.B.R., 184 Wn. App. 

at 206. Court involvement is permitted in de facto parentage cases because 

it necessarily rests on “a showing that the legal parent ‘consented to and 

fostered’ the parent-child relationship” with the de facto parent. L.B., 155 

Wn.2d at 712. 

By contrast, this case involves State action. The Department 

inserted itself into the process, opposing the legal parent’s wishes. CP 29-

43, 236-240. By persuading the trial court to dismiss the Petition at the 

adequate cause stage, the department effectively terminated T.D.’s rights 

as a de facto parent. Because of this, T.D. is entitled to review at public 

expense under RAP 15.2(b)(1)(B) and (F). 

Furthermore, if the court believed that the case was not governed 

by [RAP 15.2(b)], it was obligated to follow the procedure outlined in 

RAP 15.2(c). Indeed, trial counsel referred to that procedure in her 

pleadings. AP 25. By failing to order the matter transferred to the Supreme 

Court, the trial court violated the requirements of RAP 15.2. 
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The trial court’s Findings and Order Vacating Order of Indigency 

must be reversed and the Order of Indigency reinstated.16  

CONCLUSION 

For the foregoing reasons, the Court of Appeals should reverse the 

trial court’s orders and remand for trial. 

Respectfully submitted on September 13, 2018, 
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