
state of Washington,
Respondent,

vs.

Fernando A. Gelaya,
Appellant.

SmTEMENT OP ADCffiR 
GROUNDS FOR REVIEW

I, Fernando A. Calaya, have received and reviewed the openir^ brief 

prepared by my attorney. Summarized below are the additional grounds for 

review that are not addressed in that brief. I understand the CJourt will 

review this statement of Additional Grounds for Review whai my appeal is 

considered on the merits.
acditional ground one

petitioner's 6TH AMEND. TO THE O.S. CONST. AND ART. 1, SBC. 22, OP THE 
STATE (XNST. GUi^RANTEE THE RIGHT TO EFFECTIVE REPRESENTATTCXI. COUNSEL S 
FAILURE TO PRESEJfT A OOMPLETS DEFENSE IN CROSS EXAMINATION OF THE 
STATE’S ALLEGED VICTIM, OONSTITOTIONAL RIGHT TO SPEEDY SENTENCING, AND 
INVESTIGATKX4 OF HIS CT.TENT’S BACKGROUND DEJ^IED MR. CELAYA HIS RIGHTS 
TO EFFECTIVE REPRESENTATION.
A that counsel was ineffective is a mixed question of law and

fact that we review de novo. Strickland, [183 Wn.2d 339] 466 U.S. at 698;

In Re P*>rs. Restraint of Brett, 142 Wr..2d 868,873, 16 P.3d 601 (2001). A 

defendant is denied effective assistance of counsel if the complained-of 

attorney conduct (1) falls below a mir.iaium objective standard of reasonable 

attorney conduct, and (2) there is prtoabillty that the outcome would be 

different but for the attorney's conduct, state v. Batin, 120 Wn.2d 631,663, 

845 P.2d 289 (1993) (emphasis omitted) (Citing Strickland, 466 U.S. at 687-



88). Thus, to prevail on a claim of ineffective assistance of tried counsel, 
an appellant must show both deficient performance and prejudice. Strickland,
466 at 687; Hendrickson, 129 Wn.2d at 77-78. To show prejudice, the appellant 
need not prove that the outcome would have been different but must show ady 

a "reasonable probability"- by less than a more likely that not standard-that, 
but for counsel's unprofessional errors, the result of the proceedings would 

have been different. Strickland, 466 U.S* at 694; Hendrickson, 129 Vfti.2d at 78.
On February 8, 2018, the Court conducted a Rearraigrment/Continuance 

Hearing, Defendant' s trial attorney v;ant on to state in part:
I was prepared to go to tried back in Novariber, I was prepared to go to 

trial on the 5th, I was prepared to go to trial on the 25th,24th, vdiataver the 

data was. And, again, each time, I'm dealing with the fact that I'm getting 

new informtlon from the State up until the last minute. Really, when is 

"enough" enough?
I'm glad the court brought up those text messages that I think are 

important to note that the State seems to want to use to validate their 

witness tampering, yet, want to exclude for purposes of the trial, I want 
to read the court an excerpt, if I may, from those text messages in respects 

to why I don't believe that the State is being completely— actually, I don't 
know—

The Court: You call them text messages, I thought that these ware 

recordings.
Mr, Andrews: No, Your Hortor. These are text messages that were provided 

to defense at the defense interview of the—
The Court: Are you talking about the Mr. Guan Steve text messages?
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Mr. Andrews: Yes, These are text massages in which the State's victim 

advocate found on Facebook, and the State turned over in vdiich, I believe, 

are relevant at this point and have been mischaracterized by the State. Again, 

the relevancy is. Your Hcmor, she makes comments about shooting son^body and 

lying to tlio police about it and \/hy she would get away with it.

The Court; That, I don't know about.

Mr. Andrews; I'm just— I'm letting the court know. She doesn't have to 

toll to elaborative a story as to "why I shot your bitch ass in the face," 

Again, if wa are going to get into the harassrent cliarge, these are vholly 

relevant as to her being truly threatened.

Again, now the State is trying to turn tliaso messages around in respects 

to they ara related, but they are not related. Wall, they are related for 

purposes of showing the witness tampering, but we don't want them in trial. I 

don't know what the State wants anymore. Your Honor, I'm sitting here—

Ihe Court; I think I do,

Mr. Andrews; I appreciate that, I'm strenuously objecting to the amendment 

of the information, I believe it prejudices my client's ability to go forward 

on those charges today, RP 28-29,

As stated herein the ttlal court's arraignment with the State Prosecutor 

and defense attorney's discussion regarding the State's position to amend 

defendant's charges to include the witness tampering offense brought to light 

the State's alleged victim's mentality to ccramit and promote violence,

Mr. Andrews; Yes, These are text messages in which the State's victim 

advocate found on Facebook, and the State turned over in which, I believe, 

are relevant at this point and have been mischaracterized by the State, Again,
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the relevancy is. Your Honor, she iaakes cocarvants about shooting sonebody and 

lying to the police about it and why she would got avray with it.
The Court: That, I dai't know about.
Mr. Andrews: I'm just— I*m letting the court know. She doesn't have 

to tell to elaborativa a story as to "why I shot your bitch ass in the face." 

Again, if we are going to gat into the harassment charge, those are wholly 

relevant as to her being truly threatened.
Hero counsel's approach can not be considered sound trial strategy nor 

was it tactical to not raise this relevant issue on cross-examination of the 

State's allege victim's testimony during the course of Mr. celaya's trial.
The Slxtli Amendment to the United States Constitution provides:

In all criminal prosecutions, the accused shall enjoy the right to a speedy 

and public trial, by an impartial jury..., and to be informed of the nature 

and causa of the accusation; to be confronted with the witnesses against him; 
to have compulsory process for obtairdng witnesses in his favor, and to have 

the assistance of counsel for his defense.
Implicit in the Sixth Amandnent is the criminal defendant's right to 

control his defense. See, Faratta v« California, 422 U.S. 806,819, 95 S.Ct. 
2525, 45 L.Dd.2d 562 (1975)("Although not stated in this (Sixth) Amendment in 

so many words, the right... to make one's own defense personally () is thus 

necessarily Itiplied by the structure of the Amendment.");(178 Wn.2d 492)
State v« Jones, 99 Wash.2d 735,740, 664 P.2d 1216 (1983)("Faretta erbodies 

'the conviction that a defendant has the right to decide, within limits, the 

type of defense he wishes to mont.'"(quoting United States v. Laura, 607 P.2d 

52,56 (3rd Cir. 1979))). The defendant's right to control his defense is
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necessary "to further the truth-seeking aim of a criminal trial and to respect 

individual dignity and autonomy.u State v. Coristina. 177 Wash.2d 370,376/ 300 

P.3d 400 (2013).
This right extends to State prosecutions through the Due process Clausa 

of the Fourteenth Amendment to the U.S. Const. Pointer v. Texas, 380 U.S. 400, 

403 (1965). The right to cross-examine an adverse witness goes to the weight 

of credibility presented most especially during a jury trial. Maryland v. 

Craig, 497 U.S. 836,846 (1990)("[F]ace-to-face confrontation enhances the 

accuracy of fact finding by reducing the risk that a v/itness will wrongfully 

Implicate an innocent persan.") See also Coy v. Icn-;a, 487 U.S. 1012, 1019 

(1988)("It is always more difficult to tell a lie about a person 'to his 

face' than 'behind his back'"); See, e.g., U.S. v. Soriano-Jarguin, 492 F.3d 

495, 504 (4th Cir. 2007)(Confrontation Clause not violated when potentially 

adverse witness did not testify at trial and statements by him were not 

introduced).
The entire transcript reflecting Ms. Jeffries testimony at trial does 

reveal during direct or cross examination defense counsel's reasoning for 

not bringing to the Court's attention the damaging evidence with-held for 

impeachment purposes of the State's alleged victim Ms. Jeffries. HP 7-71. 

Higgins v. Ranioo, 470 F.3d 624, 632-33 (6th Cir. 2006)(presunption not 

applicable when counsel declined to impeach prosecutions key witness through 

cross-exmination)(presim^Jtion of reasonableness when counsel pursued viable 

strategy at expense of different viable strategy) Smith v. Gaetz, 565 F.3d 

346, 353-54 (7th Cir. 2009).
The record is clear despite counsel's interviews with Ms. Jeffries that
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there was evidence to be presented at trial that was not provided or
oven currently in limbo that appellant has yet to receive to present in this 

appeal. U.S. v. Collins. 430 P.3d 1260, 1265-66 (10th Cirj 2005)(03unssl,s 

refusal to speak at defendant's conpotency hearing and failure to introduce 

previously unavailable mitigating evidence warranted presumption of prejudice).
As our Suprssaa Court wrote in Lee, prior false accusations "bearing 

a strong resaablanca to the circumstances giving rise to the allegations at 

issue" are "highly probative," 183 Wn.2d at 497, Evidence of "a witness* 

dishonesty, including false accusations, may be appropriate and even required 

in socas circumstances," 18S VJn,2d at 4S6.
ER 404(b) bars certain types of evidence "to prove the character of a 

person in order to show action in conformity therewith," Such evidence "may, 
however, be admissible for any other purpose, depending on its relevance and 

the balancing of its probative value and danger of unfair prejudice; the 

list of other purposes in the second sentence of ER 404(b) is merely 

Illustrative." State v, Gresham, 173 V7n,2d 405,420-21, 269 P,3d 207 (2012),
This Court should find that trial counsel's decision to not raise this 

highly prejudicial evidence against Mr, Celaya during trial would have 

accounted for what actually transpired with Ms. Jeffries, Both the federal 
and state constitutions protect a defendant's right to confront an adverse 

witness, U.S, Const, Amend, VI; Wash. Const, Art, I, § 22; Davis v, Alaska,
415 U.S. 303,315 (1974); State v, Darden, 145 Wn.2d 612, 41 P.3d 1189 (2002).

"Confrontation" includes more than mere physical confrontation, Davis,
415 U.S, at 315. "The main and essential purpose of confrontation is to secure 

for the opponent the oppox±unity of cross-examination." Id, at 315-16, Cross-
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oxaraination alla./s the defendant to "test the parcaption, mamory, and 

credibility of witnassas." Darden, 145 Vfti.2d at 620. "S'Jhensver the right to 

confront is denied, the ultimate integrity of this fact-finding process is 

called into question. As such, the right to confront must be zealously 

guarded," Darden, 145 t7n.2d at 620 (citation omitted).
Trial counsel's failure to present a defense that holds the prosecutor's 

case to a standard of meeting its burden and the effect it would have had on 

Hr, Celaya's trial cannot be cojiclusive to effective represantation that has 

appellant serving a 84 month sentence,
B. APPEIiIA!iT'S SPEEDY RIGTIT3 V^ERE VIOIATED

Before imposing a sentence upon a defendant, the court shall 
conduct a sentencing hearing, Tlia sentencing hearing shall be held VTithin 

forty court days following conviction. Upon the motion of either party for 

good cause shot/n, or on its own motion , the court may extend the time period 

for conducting the sentencing hearing, RCW 9,94A,500. Speedy sentencing rights 

are required by court rule and statute. State v, Ellis, 76 VTn.App, 391,394,
884 P,2d 1360 (1994). OcR 7.1 requires the court to set a date, time, and 

place for sentencing in oanpllanca with R07 9»94A,110, Id.
A number of courts have held or assumed that the ccnstitutional right 

to a speedy trial encompasses a right to speedy sentencing. Sea, e,g,, Pollard 

V, U.S., 352 O.S. 354, 77 S.Ct, 481, 1 L.Ed.2d 393 (1957) (assumed speedy 

trial clausa of Sixth Amendment applied to sentencing delays); Juarez-Casares 

United States, 496 F,2d 190,192 (5th Cir. 1974)(sentencing is part of trial 
for purposes of Sixth Amendment speedy trial guaranty); State v. Sterling, 23 

Kn.App. 171, 596 P,2d 1082 (1979) (sentencing is part of trial for constitutional
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rights, although test is starv^ard of raascnablcnass, not soacific otar.darwS 

applied to ths adjudicatory phase). Under the Sixth rjaend^ient and the 

Washington Constitution, if a delay is '’purposeful or oppressiva", it is 

also a violation of speedy sentencing rights, Ellis, 76 VJn.App, at 394 (Citing 

Pollard, 352 U.S. at 361; State v. Johnson, 100 Wn,2d 607,629, 674 P.2d 145 

(1933)), In Ellis, the defendant's santenoing data was delayed aLT<ost t/o 

years without a waiver or good causa listed by the State, The dafandant 

jnotioned for tha court to sat asida the judgment pursuant to CrR 7,0, which 

was granted by tha trial court aril affir.ned on appeal, Ellis, VJn.App. at 395. 

On April 26, 2010, Mr, Celaya was found guilty of felony harassment, guilty 

of two counts of assault 4, guilty of a violating a no contact ordar, guilty 

of tairparing with a witness, and found by special verdict that Celaya and 

Jeffries v/are rnanbers of tlie sane household for each count, CP 333-346. On 

May 4, 2013, tha State files a motion in support of arrest of judgment. On 

May 21, 2018, memorandum ra sentencing is submitted. On May 23, 2010, an 

order for hearing is filed. On June 12, 2018, tha Stata files a response. On 

June 15, 2018, defense counsal filed a response to the State's santancing 

memo. On Juno 19, 2018, appellant la ssntancad to prison confinamant. About 

54 daya later v/ithout any elaboration or clarity for the continuances Hr. 

Celaya is finally brought bafora the Court to ba sentencad furthering 

counsal's lack of compassion for effective raprasontation,

This evidentiary hearing right is rooted in tha constitutional right 

to dua process. As such, it cannot be waived by silent acguioscence even 

when a defendant is represented by counsal, Stata v, Stegall, 124 Wn,2d 719, 

730, 831 P,2d 979 (1994), To prove informed acquiescence, the State would
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need to point to evidence in the record that counsel had consulted with the 

defendant about this hearing rights prior to standing silent. Stegall, 124 

Wn.2d at 731. The State has a heavy burden of proving a deferdant has 

intelligently# knovdjngly# and voluntarily waived the right to a hearing. 

Townsend, 2 I'Sn.^p. at 436; State v. Inicgiez, 167 V'Sn.2d 273,294 n.11, 217 

P.3d 768 (2009)("the government [must] prove that a waiver of a constitutional 

right... is knowing and voluntary"). Due process requires the State's proof 

be presented during an evidentiary hearing, at which the deferdant must have 

the opportunity to call witnesses and contest the State's allegation. James,

96 V2n.2d at 850-51; Roberson, 118 Wn.i^pp, at 158-59.

Mr. Celaya was not timely sentenced within forty court days as required 

by court rule# statute# and the United States and Washington State Constitution. 

One remedy for such a violation is the vacation of the judgment emd entry of 

an order of dismissal# pursuant to CrR 7.8, as provided in Ellis, supra,

C. COUNSEL'S DUTY TO PRESENT FAVORABLE EVIDESI2S IS VIOtATED 

Although Mr. Celaya has had a challenging past due to his 

struggles v;ith drug addiction and poor decision malcing. Nothing falls short 

of an attorney's duty to Iodic into his client's past to determine the truth 

of those facts and accusations he faces as an accuse during the course leading 

up to his trial.

Mr, Celaya's attorney had an obligation to investigate his client's 

badcground throughly. Porter, 558 U.S. at 39."lE]vidance about the defendant's 

background and character is relevant because of the belief# long held by this 

society# that defendants who commit criminal acts that are attributable to a 

disadvantage background,,, May be less culpable than defendants who have no
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no such eJccu3^.,, Penny v« Lynaugh# 492 U»S» 302# 319 S.Ct* 2934/ 106 fj.Ed.Sd 

256 (1939)/ abrogated on otliar grounds by Atkins v. Virginia/ 53G U.S* 304,

321, 122 S.Ct. 2242, 153 L,Ed.2d 335 (2002). In evaluating the reasonableness 

of the invastigation, "a court must consider not only tha quantum of evidonca 

already known to counsel, but also v^hather the kr.own evidence vrauld lead n 

reasonable attorney to investigate further.n Wiggins v. &nith, 539 U.S. 510, 

527, 123 S.Ct, 2527, 156 L.Ed,2d 471 (2003). Failure to develop penalty phase 

presentation la a deficiency in trial preparation, not trial strategy. Bean v. 

Calderon, 163 F.3d 1073,1079 (9th Cir. 1993); cf. Matter of Pars. Restraint of 

Lord, 123 Wn.2d 296,327, 068 P.2d 035 (1994).

Tills Ooiurt should consider counsel's duty to at least make a showing of 

uhy it wouldn't ba important to rcisaarch his client's capability to act on the 

premise of why or why not ha v;ould commit tha acts ha's accused of. Especially 

in light of the physical evidanca photographed and submitted at trial. Both 

tha accuse and allege victim sustained injuries. This act by trial counsel 

further tha damage that could have baen cushioned by invastigativa measures 

beneficial for appellant's defense of tha charges.

This Court should easily conclude counsel's performance fell below a 

reasonable standard and the outcome of appellant's trial v;ould have been 

completely altered in revealing the actual facts transpired in appellant's 

case,
AEOmONAL GROUl'ID TWO

TEE COr-rJEATIVE EFFECT OF COXEEL'S FAILURE TO PRESXTT A CDMPLSTE DEFENSE 
in CROSS EXAMIWATIOM OF THE STATE'S ALLEGED VICTIM, aXISTITOTIOXAL 
right TO SPEEDY SXHrSMCTrJG, INVESTIGATION OP HIS CLIEIT'S BACKGROUND,
AND aX'ISTITUTIONAL RIGHT 10 SPEEDY TRIAL DXXED APPELLANT !IIS CONETITU- 
TIOMAL RIGHT TO A FAIR AND IMPARTIAL TRIAL.
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Appellant submits the cumulative effect of his trial counsel's failure 

to present a complete defense in cross examination of the State's alleged 

victim, constitutional right to speedy sentencing, Investigation of his client's 

background, and constitutional right to speedy trial denied him his constitu

tional right to a fair and Inpartlal trial.
Every defendant has the right to a fair trial, guaranteed by the federal 

and state constitutions, U.S. Const., Amends, 5,6; Wash, Const,, Art 1, §§
3,22, Cumulative trial error may deprive a defendant of his right to a fair 

trial. State v. Coe, 101 Wh,2d 772,789, 684 P,2d 668 (1984); State v, Johnson,
90 Wn.App. 54,74, 950 P.2d 981 (1998>: State v. Perrett, 86 Wn,App, 312, 322-23, 
936 P,2d 426, rev.dsnied, 133 Wn,2d 1019 (1997),

The cumulative error doctrine may warrant reversal of a defendant's 

conviction if the combined effect of several errors deprived the defendant of 
a fair trial, even if each error standing alone would not warrant reversal, 
Greiff, 141 Wash,2d at 929, 10 P,3d 390 (citing State v. Coe, 101 Wash,2d 772, 
789, 684 P,2d 668 (1984)), The defendant has not had a fair trial when, 
considering the trial's scope, the errors' combined effect materially affected 

its outcome. Sea, State v, Russell, 125 Wash,2d 24,94, 882 P,2d 747 (1994), 
However, the cumulative error doctrine does not warrant reversal vhen a trial

t

has few errors with little or no Impact on the outcome. State v, Weber, 159 

V7ash.2d 252,279, 149 P,3d 646 (2006).
VIhcn applying the cumulative error doctrine, we consider errors committed 

by the trial court as wall as Instances of misconduct by other participants, 
such as prosecutors or witnesses. See Greiff, 14l Wash,2d at 929, 10 P.3d 390 

(collecting cases); State v, Venegas, 155 Wash.App, 507,520, 228 P,3d 813,
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raviow denied, 170 Wash.2d 1003, 245 P.3d 226 (2010). The cumulative effect of 

two or more individually harmless errors has the potential to prejudice a 

defendant to the same extent as a single reversible error, U.S. v, Llndall,

881 F,2d 1313, 28 Fed.R.Evid.Ser. 1164 (5th Cir. 1989); U.S. v. Rivera, 900 

F,2d 1462 (10th Cir. 1990).
This court should consider the prejudice of counsel’s refusal to hold 

the State Prosecutor to its burden of proof to sustain its convictions, speedy 

trial and sentencing violations, and appellant's rights to present a complete 

defense combined denied Mr. Celaya his constitutional rights to a fair and 

impartial trial. This Court should reverse appellant's convictions and remand 

for dismissal of all charges with prejudice.
CONCLUSION

The Court should reverse Mr. Celaya's convictions and remand to dismiss 

all charges with prejudice.

Respectfully submitted February 15, 2019.

Ferhnado Celaya
04Sfftafford Creek Corr. Cntr. 

191 Constantine Way 
Aberdeen, VJA 98520
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DECLARATION OF SERVICE BY MAIL 

GR 3.1

[, TifniMAD A,. declare and say:

That on the 15 day of _ 201^, I deposited the

following documents in the Stafford Creek CoiTectioivCenter Legal Mail system, by-Firat- 

-ClasyMail pre-paid postage, under cause No. ______________________ :

rf AAtlifitaftl iTrcunk

addressed to the following:

PiYi3ltlt^ Two
ct5ft,'Rmilu)ftU(5ni-ll»/Sl)D

I declare under penalty of peijuiy under the laws of the State of Washington that 
the foregoing is tnae and coiTect.

DATED THIS 13 day of _F^rpn4 
Aberdeen, County of Grays Harbor, State of Washingtojj.

lature

Print Name

DOC Sl.b3>0\l UNIT 
STAFFORD CREEK CORRECTIONS CENTER 
191 CONSTANTINE WAY 
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