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I. ARGUMENT 

The Department does not address the Appellant's main 

argument on credibility so there is no dispute as to that issue. 

Therefore, if the law supports a potential finding of an injury 

claim with the facts alleged the case must be returned to the 

superior court for a jury hearing. We submit that it does. 

1. CASE LAW SUPPORTS AN INJURY IN THIS 
SCENARIO 

There are two cases onpoint. Spino v. Dep't, 1 Wn. App. 

730 (1969) and In re: David T. D. Erickson, BIIA dee. 65,990 

( 1985). The Department tries to muddy the waters and compare 

this case to and say this case conflicts with other precedent. 

That is not correct. 

The the statute requires we objectively connect the alleged 

injury to "some identifiable happening, event, cause or 

occurrence capable of being fixed as some point in time and 

connected with employment." Spino, 1 Wn. Ap at 733. In other 

words, can we be specific about a time frame such that it 

subjects that time frame to investigation. See. Lehtinen v. 

Weyerhaeuser Co., 63 Wn. 2d 456 (1964). Can we fix the 

perceived injury to a "fixed as to time" period versus an 

indefinite period? 
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If the answer is yes, the condition can be considered an 

industrial injury. If no, then the only option is occupational 

disease. There is nothing in the statute that says a sudden and 

tangible happening is limited to the scope of one day. see RCW 

51.08.100. The more accurate definition is did an event or 

series of events lead to "a sudden and tangible happening." Id. 

In this case we can define a stroke as an immediate or 

prompt result consistent with the statute. The definition allows 

for a distinction between occupational disease claims, 

conditions that require time to develop such as arthritis, other 

wear and tear conditions and some disease. It also differs in 

that it is not a disease process itself. That is not the case here. 

We now exactly when the stroke happened. Thus, we have a 

"sudden and tangible" result. 

The question then becomes can we define the event 

(happening) based on outside factors, ie. Industrial injury stress, 

unusual exertion or only internal factors, ie. Occupational 

disease. In this case we have the doctors, who disagree on 

causation. That creates the issue of fact and allows for this case 

to move to the jury. 

All Carl needs show is a definitive time frame for 

investigation to determine if the stress was unusual. See Spino. 

Carl, through Dr. James. Established that stress can cause 
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strokes. Carl, established the stress was unusual and abusive in 

the last 5 weeks before the event. A change that had not been 

there prior. Carl showed that at the time of the stroke he had 

just faxed off the completed SOl(c) paperwork that was the 

cause of his stress. At the exact moment it was faxed off he had 

the stroke and went to the hospital. 

The Department's attack of Erickson and Spino is not 

justified in light of the facts, statute and other cases. The statute 

lays out what an industrial injury is. (1) a sudden and tangible 

happening. In this case we have a stroke. That meets the 

definition. 

Spino lays out the process by which we go to determine if it 

is related to work. We must have a specific time period subject 

to investigation. Id. at 733. Here Mr. Chastain has limited that 

to the five weeks prior to the stroke. 

We have testimony supporting a stroke can be caused by 

stress. We have testimony of the sudden and tangible event. 

Filing the 501 (c) paperwork led to stroke immediately after it 

was filed. There is sufficient evidence for a finding consistent 

with Mr. Chastain's stroke being related to work. The law also 

does not prevent this issue from going to the jury. 
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II. CONCLUSION 

As such, there is a triable issue of fact and this case should 

proceed to the jury. 

DATED: January 18, 2019 

a a Q1;~0~ 
Drew D. Dalton, WSBA 39306 
FORD & DAL TON, PS. 
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