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A. STATE'S COUNTER-STATEMENTS OF ISSUES 
PERTAINING TO APPELLANT'S ASSIGNMENTS OF ERROR 

1) Sufficient Evidence Supports the Jury's Guilty Verdicts 
for Three Counts of Bail Jumping. 

2) The prosecutor did not commit misconduct when responding 
to Humphries' improper argument during closing argument, 
but even if the prosecutor's argument was improper, 
Humplu·ies has waived review of the issue because Humphries 
failed to object in the trial court and the error could have been 
cured with an instruction from the court ifl-Iumphries would 
have objected. 

3) Humphries has not shown that his trial counsel was ineffective 
for not objecting to the admission of certified court documents 
at trial because he had not shown that the documents were 
improperly admitted, had not shown prejudice due to 
admission of the documents, and has not shown that his 
attorney's decision not to object was not due to a legitimate 
defense strategy. 

4) The court's to-convict instruction for bail jumping did not 
relieve the State of its burden to prove each element of the 
charges. 

5) In a supplemental brief, Humplu·ies argues that the Court 
should vacate the trial court's imposition of DNA fees and a 
criminal filing fee pursuant to State v. Ramirez, 191 Wn.2d 732, 
426 P.3d 714 (2018). Although the State agrees with 
Him1phries' basic contention, there is nothing in the record of 
this case to show that Humphries has, in fact, previously 
submitted a DNA sample. 
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Case No. 52151-2-II 

Mason County Prosecutor 
PO Box 639 

Shelton, WA 98584 
360-427-9670 ext. 417 

- 1 -



B. FACTS AND STATEMENT OF THE CASE 

A Washington State Department of Fish and Wildlife Officer saw 

Humphries driving a vehicle with expired license tabs. RP 166-67. The 

officer stopped Humphries to inquire about the expired tabs. Id. The 

officer's contact with Humphries led to his arrest for driving without a 

license. RP 186. A search incident to the arrest led to the discovery of 

heroin in Humphries' possession. RP 160,173, 186; Ex. 1 

The State charged Humphries with possession of heroin. CP 1-2. 

While the case was pending, Humphries failed to appear in court on tlu·ee 

separate occasions after signing promises to appear. RP 197-203; Ex.s 2-

9. The State filed an amended information charging 1-Iumplu·ies with three 

counts of bail jumping. CP 57-59. The matter proceeded to trial. RP 124. 

The jury deadlocked on the possession of heroin charge and returned 

guilty verdicts on each of the three bail jumping charges. RP 495-96. 

Humphries appeals the jury's guilty verdicts. CP 119. 

C. ARGUMENT 

1) Sufficient Evidence Supports the Jury's Guilty Verdicts 
for Three Counts of Bail Jumping. 

a) Standard of Review 

State's Response Brief 
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"A claim of insufficiency admits the truth of the State's evidence 

and all inferences that reasonably cm1 be drawn therefrom." State v. 

Salinas, 119 Wn.2d 192,201,829 P.2d 1068 (1992), citing State v. 

Thero/[, 25 Wn. App. 590, 593, 608 P.2d 1254, cif/'d, 95 Wn.2d 385,622 

P.2d 1240 (1980). On review of a jury conviction, the evidence is viewed 

in the light most favorable to the State and is viewed with deference to the 

trial court's findings of fact. State v. Salinas, 119 Wn.2d 192,829 P.2d 

1068 (1992). Circwnstantial and direct evidence are equally reliable in 

determining sufficiency of the evidence. State v. Delmarter, 94 Wn.2d 

634,638,618 P.2d 99 (1980). 

b) All evidence presented in the case, including evidence 
including evidence presented by the defense, must be 
considered on review of a claim of ins11fficiency of the 
evidence. 

Irrespective of whether the defendm1t raised a claim of 

insufficiency of evidence in the trial court, when the issue is raised on 

appeal the reviewing court will review the case "using the best factual 

basis then available." State v. Jackson, 82 Wn. App. 594, 607-08, 918 

P.2d 945 (1996). "For this reason, a defendant who presents a 

defense case in chief 'waives' (i.e., may not appeal) the denial of a motion 

State's Response Brief 
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to dismiss made at the end of the State's case in chief[.]" Id. at 608 

( citations omitted). Regardless whether the defendant challenged the 

sufficiency of the evidence at any point in the trial court, when the 

sufficiency of the evidence is challenged on appeal, "the claim will be 

analyzed using the most complete factual basis available at the time the 

claim is made[,]" including any evidence presented by the defense after 

the State has rested. Id. at 607-09 (citations omitted). 

c) The elements of bail jumping. 

To prove the offenses of bail jumping in the instant case, the State 

was required to prove that, on the dates alleged, and in the State of 

Washington, Humphries, while charged with a class C felony (unlawful 

possession of a controlled substance), failed to appear as required after 

having "been released by court order with knowledge of the requirement 

of a subsequent personal appearance before that court[.]" CP 76-78 (Jury 

Instructions 14-16). These instructions accurately reflect the elements of 

bail jumping as defined by RCW 9A.76.l 70(1) and the charging 

document. CP 57-59 (Second Amended Complaint). 

d) Proof of defendant's signature is not an element of 
bailjumping, but a signature may serve as 
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circumstantial proof that the defendant had knowledge 
of a subsequent duty to appear. 

Humplu·ies' only challenge to the sufficiency of the evidence is his 

assertion that "there was no evidence that he was the one who had signed 

the notices setting the hearing dates." Br. of Appellant at 8 (capitalization 

altered from original). As set forth above, however, proof of the crimes of 

bail jumping did not require proof that Humphries signed the comi orders 

that memorialized the requirement that he appear at future hearings. 

Instead, these orders served merely as circumstantial evidence that 

Humphries had "knowledge of the requirement of a subsequent personal 

appearance before that comi[.]" CP 76-78. But in addition to this 

evidence, Humphries testified a11d admitted that he had signed these 

orders, that he had knowledge of the requirement to appear at the hearings, 

but that he nevertheless failed to appear as required. RP 234-76. 

Thus, the evidence is sufficient to sustain the jury's guilty verdicts 

for three counts of bail jumping. State v. Salinas, 119 Wn.2d 192, 829 

P.2d 1068 (1992); State v. Jackson, 82 Wn. App. 594, 607-08, 918 P.2d 

945 (1996). 

2) The prosecutor did not commit misconduct when responding 
to Humphries' improper argument during closing argument, 

State's Response Brief 
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but even if the prosecutor's argument was improper, 
Humphries has waived review of the issue because Humphries 
failed to object in the trial court and the error could have been 
cured with an instruction from the court if Humplu·ies would 
have objected. 

During closing arguments, Humphries tried to argue his own 

interpretation and definition of reasonable doubt as an alternative to the 

trial court judge's instruction to the jury. RP 475-76. The trial cou1ijudge 

had instructed the jury, as follows, on the definition of reasonable doubt: 

A reasonable doubt is one for which a reason exists and may 
arise from the evidence or lack of evidence. It is such a doubt as would 
exist in the mind of a reasonable person after fully, fairly and carefully 
considering all of the evidence or lack of evidence. If after such 
consideration you have an abiding belief in the truth of the charge, you 
are satisfied beyond a reasonable doubt. 

RP 448. Afterward, during closing arguments, Humphries argued an 

alternative understanding of"reasonable doubt." Id. In lieu of the trial 

court judge's instruction, Humphries instructed the jury as follows: 

Now we use certain terms in this system. We -- that have a 
lot of different interpretations. It means something -- different 
people. One of them is reasonable doubt. That's one that you ask 
anybody what his definition of that is, and it's really hard to get 
'cause what it means to one person, it's going to mean something 
different to another. 

They say have an abiding -- it means to have -- one has an 
abiding belief. Well then again, what's that mean? It's something 
different to one person than tmother. 

Now -- now one thing that I finally found something that 
sort of made sense to me -- to me anyway, I guess it means one 

State's Response Brief 
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thing to another. But anyway -- and it -- it goes down to the scales 
of justice. And you've seen the -- the -- the lady holding the 
scales, right? And that's the way you can look at it, and it's a 
balancing act. Now in that balancing act, my client comes in -- in a 
civil matter there's the preponderance of the evidence. And so it -
you're on even keel. Two parties are on even keel and 
preponderance just barely tips the scale. 

RP 475-76. In summary, rather than remind the jury of the trial court 

judge's instruction defining reasonable doubt and urging the jury to follow 

it, Humphries instead instructed the jury that reasonable doubt means 

different things to different people. Id. Humphries then told the jury 

about his own definition of reasonable doubt, stating "I finally found 

something that sort of made sense to me - to me anyway, I guess it means 

one thing to another[,]" and then inserted a "scales of justice" and a 

"balancing act" definition as an alternative to the trial court judge's 

instruction. RP 475-76. 

During rebuttal closing argument, the prosecutor responded as 

follows to Humphries' redefinition of the trial court judge's "reasonable 

doubt" instruction: 

So [ defense counsel] says that reasonable doubt means 
different things to different people. And [defense counsel] says 
well, you know, preponderance of the evidence is when you hold 
your -- the scale straight out and it's like a little bit of a tilt. And 
reasonable doubt is all the way clown. Now that sounds like 
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something that the defense would want, obviously. 'Cause they 
want to set the bar for you beyond a reasonable doubt like this. Of 
course they do. They're the defense. That's what they want. 

But is that really true? Reasonable doubt is a doubt which 
no reason exists -- or for which a reason exists. You have to have 
-- beyond a reasonable doubt means that you're -- you're satisfied 
beyond a reasonable for -- you know, then there are no doubts for 
which a reason exists, period. You believe to a moral certainty. 
Okay, fine. That's what beyond a reasonable doubt is. A reason -
beyond a reason -- a reasonable doubt isn't scales all the way 
down. No. 

RP 485. 

In Washington, it is improper for defense counsel to instruct the 

jury in regards to matters oflaw, because all question oflaw are the 

exclusive province of the trial court judge. Wash. Const. art. IV,§ 16; 

RCW 4.44.080; RCW 10.46.070. Juries therefore, have a sworn duty to 

follow the law as given by the trial comijudge. State v. Nicholas, 185 

Wn. App. 298, 304-05, 341 P.3d 1013 (2014). 

The State contends that on these facts the prosecutor did not 

commit misconduct by rebutting Humphries' redefinition of the trial 

judge's reasonable doubt instruction, because "the prosecutor, as an 

advocate, is entitled to make a fair response to the arguments of defense 

counsel." State v. Russell, 125 Wn.2d 24, 87, 882 P.2d 747 (1994). The 

State contends that the prosecutor's comment here was not improper. 

State's Response Brief 
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Still more, as the appellant, Humphries bears the burden of 

showing both that the prosecutor's comment was both improper and that it 

was prejudicial. State v. Stenson, 132 Wn.2d 688, 718-19, 940 P.2d 1239 

(1997). But Humphries has not shown any prejudice from the 

prosecutor's comment. 

Additionally, Humphries did not object in the trial court to 

prosecutor's comment, Therefore, he waived the right to raise a challenge 

on appeal unless the prosecutor's comment was so flagrant and ill

intentioned that it evinced a resulting prejudice that could not have been 

cured by an instruction to the jury. Stenson at 719. The comment at issue 

here was neither flagrant nor ill-intentioned, and thus, reversal is not 

required. State v. Magers, 164 Wn.2d 174, 191-92, 189 P.3d 126 (2008). 

3) Humphries has not shown that his trial counsel was ineffective 
for not objecting to the admission of certified court documents 
at trial because he had not shown that the documents were 
improperly admitted, had not shown prejudice due to admission 
of the docwnents, and has not shown that his attorney's 
decision not to object was not due to a legitimate defense 
strategy. 

Ineffective assistance of counsel is a two-pronged test that requires 

the reviewing court to consider whether trial counsel's performance was 

deficient and, ifso, whether counsel's errors were so serious as to deprive 

State's Response Brief 
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the defendant of a fair trial for which the result is unreliable. Strickland v. 

Washington, 466 U.S. 668,687, 104 S. Ct. 2052, 80 L.Ed. 2d 674 (1984); 

State v. Grier, 171 Wn.2d 17, 32-34, 246 P.3d 1260 (2011). To 

demonstrate prejudice, defendant must show that but for the deficient 

performance, there is a reasonable probability that the outcome would 

have been different. Strickland, 466 U.S. at 697; State v. Foster, 140 Wn. 

App. 266,273, 166 P.3d 726 (2007). If one of the two prongs of the test is 

absent, the reviewing court need not inquire further. Strickland v. 

Washington, 466 U.S. 668, 697, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984); 

State v. Foster, 140 Wn. App. 266,273, 166 P.3d 726 (2007). 

Legitimate trial tactics are not deficient performance. Grier, 171 

Wn.2d at 33. The reasonableness inquiry presumes effective 

representation and requires the defendant to show the absence of 

legitimate strategic or tactical reasons for the challenged conduct. State v. 

McFarland, 127 Wn.2d 322,336,899 P.2d 1251 (1995), as 

amended (Sept. 13, 1995). "Deficient performance is not shown by 

matters that go to trial strategy or tactics." State v. Hendrickson, 129 

Wn.2d 61, 77-78, 917 P.2d 563 (1996). 

a) Trial counsel was not ineffective for refraining to object 
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to the admissibility of the certified court documents at 
issue because an objection would not have prevented 
the State from ultimately presenting the evidence but 
would have led the State to bolster its case with 
additional evidence and because Humphries trial 
strategy was to admit the facts that the documents were 
offered to prove while also offering an affirmative 
defense to the charges. 

Humphries testified at trial and admitted that he is the one who 

signed each one of the orders setting the hearings at issue here and that he 

had knowledge of these hearings and the requirement that the appear at the 

hearings. RP 225, 234-36, 238, 240-41, 245,251,276. Rather than to 

deny notice or knowledge of the requirement that he must attend these 

hearings, Humphries' defense was that extraordinary circumstances 

prevented him from appearing as required, Id. Prior to Humphries' 

testimony, however, the evidence presented to prove his knowledge was 

limited to the court documents presented as exhibits two through nine. RP 

197-220, 

These certified court documents were admissible as public 

documents under RCW 5.44.050 and ER 902(d). State v. Chapman, 98 

Wn. App. 888,891,991 P.2d 126 (2000). 

Furthermore, these documents were also admissible because 

Humphries' signatures on these documents is good circumstantial 
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evidence that he knew of the court dates and that he knew of the 

requirement that he attend these hearings. State v. Grimes, 165 Wn. App. 

172,192,267 P.3d 454 (2011). Additionally, "[t]he State satisfies ER 

901, which requires that documents be authenticated or identified, if it 

introduces sufficient proof to permit a reasonable juror to find in favor 

of authenticity or identification." State v. Payne, 117 Wn. App. 99, 106, 

69 P.3d 889 (2003). 

ER 901 (b) provides a list of means of authentication, but specifies 

that the list is "[b ]y way of illustration only, and not by way of 

limitation[.]" In the instant case, an eyewitness identified Humphries in 

court as the person who was arrested and charged in this case with 

possession of a controlled substance. RP 185. Although it is not 

impossible that an imposter would show up, appear in court, and sign 

promises to appear in his name, it is unlikely. Thus, Humphries' 

signatures on these documents are sufficient circumstantial evidence to 

authenticate these documents and should go to the weight of the evidence 

rather than to its admissibility. Slate v. Payne, 117 Wn. App. 99, 106, 69 

P.3d 889 (2003); ER 901(6). 
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If Humphries would have objected to the admissibility of these 

documents, and if the trial court sustained the objection, then the State 

would have been prompted to present additional evidence, such as calling 

the judge or his attorney as a witness. Thus, l-Iumphries's objection would 

have served no purpose except to prolong the trial and strengthen the 

State's evidence. On these facts, Humphries has not shown that the result 

of the trial, at least as far as the verdicts go, would have been different had 

his attorney objected - therefore, his appeal of this issue should be denied. 

Strickland, 466 U.S. at 697; State v. Foster, 140 Wn. App. 266,273, 166 

P.3d 726 (2007). 

Finally, Humphries strategy at trial was to admit that he was 

required to appear in compliance with the court's orders but that 

extraordinary circumstances prevented him from appearing as required. 

RP 234-36, 238, 240-41, 245,251,276. Therefore, Hmnphries had a 

reason not to object rather than forcing the State to bolster its evidence 

with additional evidence and risking undermining his own credibility. 

"Deficient performance is not shown by matters that go to trial strategy or 

tactics." State v. Hendrickson, 129 Wn.2d 61, 77-78, 917 P.2d 563 

(1996). 
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above. 

b) Defense counsel did not provide ineffective assistance 
of counsel by failing to object to purported hearsay on 
the court's orders for the issuance of bench warrants. 

The State's arguments here are the same as those in subsection 

4) The comi's to-convict instruction for bail jumping did not 
relieve the State of its burden to prove each element of the 
charges, m1d this Court should adhere to its precedent in the 
case of State v. Hart, 195 Wn. App. 449,456,381 P.3d 142 
(2016), review denied, 187 Wn.2d 1011, 388 P.3d 480 (2017). 

The trial court instructed the jury as follows: 

A person commits the crime of bail jumping when he fails 
to appear as required after having been released by court order or 
admitted to bail with knowledge of the requirement of a 
subsequent personal appearance before a court. 

CP 74 (Jury Instruction No. 12). Each of the three to-convict instructions 

for each of the three counts of bail jumping were identical except for the 

dates of the offenses and the count in each case. CP 76-78 (Jury 

Instructions 14-16). Each instruction specified the elements as follows: 

(I) That on or about [the date alleged] the defendant failed to 
appear before a court; 

(2) That the defendant was charged with Unlawful Possession of a 
Controlled Substance, a Class C Felony; 
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(3) That the defendant had been released by comt order with 
knowledge of the requirement of a subsequent personal 
appearance before that court; and 

(4) That any of these acts occurred in the State of Washington. 

CP 76-78 (Jury Instructions 14-16). This instruction is substantively 

identical to the instruction approved for use at WPIC 120.41. 

In this case, there was no evidence and no argument that 

Humphries failed to appear on any date other than the required dates. See, 

Exhibits 2-9; RJJ 456-74; RP 484-86. Instead, the evidence shows only the 

dates where Humphries was required to appear but failed to appear. Thus, 

there was no possibility of confusion. Id. 

The instruction at issue here is substantively identical to the one at 

issue in State v. Hart, 195 Wn. App. 449,456,381 P.3d 142 (2016), 

review denied, 187 Wn.2d 1011, 388 P.3d480 (2017). The Court of 

Appeals will not overturn a prior decision unless the "the party seeking to 

have the decision overruled has demonstrated that the precedent is both 

incorrect and harmful." State v. Stalker, 152 Wn. App. 805,812,219 P.3d 

722 (2009) (citing State v. Kier, 164 Wn.2d 798, 804-05, 194 P.3d 212 

(2008)). Generally: 
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A decision is incorrect ifit is based on an inconsistency with 
the court's precedent, with the State's constitution or statutes, or 
with public policy considerations. A decision is harmful if it has a 
detrimental impact on the public interest. 

State v. Scherf,_ Wn.2d _, 429 P.3d 776, 793 (No. 88906-6, Nov. 8, 

2018). Here, Humphries has not shown either of the two requirements for 

this court to overturn its own precedent. Accordingly, the State urges this 

court to adhere to its precedent and to deny Humphries' appeal on this 

point. 

5) In a supplemental brief, Humphries argues that the Court 
should vacate the trial court's imposition of DNA fees and a 
criminal filing fee pursuant to State v. Ramirez, 191 Wn.2d 732, 
426 P.3d 714 (2018). Although the State agrees with 
Humphries' basic contention, there is nothing in the record of 
this case to show that Humphries has, in fact, previously 
submitted a DNA sample. 

Humphries appeals the imposition of a $100 DNA-collection fee 

and the imposition of a $200 filing fee in the judgment and sentence, 

asserting that a DNA sample was previously submitted to the state as a 

result ofa prior conviction. A legislative amendment to RCW 43.43.7541, 

which took effect June 7, 2018, requires imposition of the DNA-collection 

fee "unless the state has previously collected the offender's DNA as a 

result of a prior conviction." The an1endment applies to defendants whose 
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appeals were pending when the amendment was enacted. Stale v. 

Ramirez, 191 Wn.2d 732,426 P.3d 714 (Sep. 20, 2018). 

However, claims of error on direct appeal must be supported by the 

existing record on review. See RAP 9.1. A claim of error based on a 

factual assertion that the defendant previously submitted a DNA sample 

necessarily fails on direct appeal if there is nothing in the record to show 

the defendant actually submitted a DNA sample previously. See State v. 

Thibodeaux,_ Wn. App. 2c\_, 430 P.3d 700 (No. 76818-2-I, Nov. 26, 

2018); State v. Lewis, 194 Wn. App. 709, 720-21, 379 P.3c\ 129 

(2016), review denied, 186 Wn.2d 1025, 3 85 P.3d 118 (2016); State v. 

Thornton, 188 Wn. App. 371,374,353 P.3d 642 (2015). The fact ofa 

prior conviction alone is not enough to show actual submission of a DNA 

sample. Thibodeaux at para. 16. 

In this case, the judgment and sentence shows that Humphries has 

several previous felony convictions. CP 107. Based on these prior 

convictions, it would appear that Hmnphries has most likely submitted a 

DNA sample in at least one of the prior convictions. However, because 

there is nothing in the record of the instant case to show that he has in fact 

submitted a DNA sample in a prior case, the State is restrained from 

State's Response Brief 
Case No. 52151-2-II 

- 17 -

Mason County Prosecutor 
PO Box 639 

Shelton, WA 98584 
360-427-9670 ext. 417 



conceding this issue, and this Court should deny Humphries ' s appeal of 

this issue. 

The trial court did not impose a $200 filing fee . CP 111. The only 

costs imposed were a $500 victim impact fee and the $100 DNA fee. Id. 

Therefore, Humphries' appeal of the $200 filing fee. 

D. CONCLUSION 

The State asks that this Court deny Humplu·ies' appeal and sustain 

the ju1y's three guilty verdicts for tlu·ee counts of bail jumping. 

DATED: December 24, 2018. 
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