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I. INTRODUCTION 

This case is about Petitioner Millennium Bulk Terminals-

Longview, LLC’s (“MBT-Longview”) plans to construct a coal export 

terminal on the Columbia River in Longview, Washington (the “Project”).  

MBT-Longview applied to Cowlitz County (the “County”) for two 

permits it needed to begin construction.  The County issued a staff report 

(the “Staff Report”) recommending approval of the permits.  After a three-

day hearing, however, a hearing examiner (the “Hearing Examiner”) 

denied the permits after committing several legal errors that derailed his 

analysis.  MBT-Longview appealed to the Shorelines Hearings Board 

(“SHB” or “Board”), which affirmed the denial and compounded the legal 

errors committed by the Hearing Examiner.  The Court should reverse the 

Board’s decision and remand this case for further proceedings so that 

MBT-Longview’s permit applications can be considered within the proper 

legal framework.   

From the outset, MBT-Longview planned to develop the Project in 

two separate stages.  Stage 1 would be completed first, and would have the 

capacity to transload 25 million metric tons per year (“MMTPY”) of coal 

delivered by rail onto vessels destined for markets abroad.  After 

completing and operating Stage 1, MBT-Longview planned to consider 

whether to construct Stage 2, which would expand the Project’s capacity 

to transload up to 44 MMTPY of coal.   

Pursuant to the Shoreline Management Act (“SMA”) and the 

Cowlitz County Shoreline Master Plan (“SMP”), MBT-Longview applied 
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for a Shoreline Substantial Development Permit and a Conditional Use 

Permit (the “shoreline permits”) necessary for Stage 1 improvements.  The 

County Planning Staff (“County Staff”) considered MBT-Longview’s 

application for Stage 1 permits in light of the Environmental Impact 

Statement (“EIS”), public comments, the SMA, and the SMP and 

recommended approval of the shoreline permits subject to conditions.  

County Staff then forwarded MBT-Longview’s application to the Hearing 

Examiner for review. 

To avoid concerns about “piecemealing” the Project to avoid full 

review of the Project’s total potential impacts, MBT-Longview submitted 

the entirety of the Project for environmental review.  The County and the 

Department of Ecology (“Ecology”) prepared an EIS that assessed impacts 

and possible mitigation measures for the Project at full build-out (44 

MMTPY).  The EIS acknowledged that the Project would be developed in 

two stages but did not separately examine the impacts and mitigation for 

Stage 1 (25 MMTPY) alone.  The EIS concluded that a 44 MMTPY coal 

export terminal could result in significant adverse impacts to several 

environmental resource areas, but that those impacts could be mitigated if 

measures described in the EIS were implemented.   

After the EIS was issued but prior to the Hearing Examiner’s 

review, the County issued MBT-Longview a Critical Areas Permit after 

determining that the Project’s impacts (at 44 MMTPY) to wetlands, fish, 

and wildlife habitat and frequently flooded areas would be adequately 

mitigated.  Ecology, however, denied a Clean Water Act Section 401 
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(“CWA 401”) water quality certification for a 44 MMTPY facility.  

Ecology concluded, based on the EIS and Ecology’s State Environmental 

Policy Act (“SEPA”) policies that the trains and vessels needed to serve a 

44 MMTPY facility would have unavoidable, significant adverse impacts.1  

MBT-Longview had asked for the CWA 401 certification for a 44 

MMTPY facility, rather than merely for the 25 MMTPY Stage 1 facility.   

The Hearing Examiner held a public hearing on MBT-Longview’s 

application.  The distinction between Stages 1 and 2 was a focal point of 

the hearing.  MBT-Longview submitted evidence and testimony 

explaining the distinction between Stage 1 and Stage 2, the less significant 

impacts of Stage 1 when compared with Stage 2, and the reasonable 

mitigation measures for impacts associated with Stage 1.  MBT-Longview 

also explained at the hearing why this information could not be gleaned 

solely from the EIS, why Ecology’s prior decision on the CWA 401 

certification was not applicable to the proposal before the Hearing 

Examiner, and how Stage 1 of the Project was consistent with the SMA 

and SMP.  Ecology did not participate in the hearing. 

Following the hearing, the Hearing Examiner denied MBT-

Longview’s application for Stage 1 shoreline permits under SEPA.  The 

Hearing Examiner concluded that he must deny the permits under SEPA 

because Ecology had denied the CWA 401 certification for a 44 MMTPY 

                                                 
1 Ecology’s CWA 401 decision is also under review.  See Millennium Bulk 
Terminals-Longview, LLC v. Wash. State Dep’t of Ecology, Case No. 18-
2-00994-08 (Cowlitz Co. Sup. Ct.).  
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facility, the EIS concluded that a 44 MMTPY facility would have 

unavoidable, significant adverse impacts, and MBT-Longview had not 

offered mitigation measures above and beyond those described in the EIS 

for a 44 MMTPY facility.  The Hearing Examiner declined to consider 

evidence about the impacts and mitigation specific to Stage 1, finding such 

evidence “largely irrelevant,” and instead based his decision on Ecology’s 

and the EIS’s assessment of impacts and mitigation for a 44 MMTPY 

facility, when the only proposal before him was a 25 MMTPY facility.  

The Hearing Examiner also concluded that, because of the 

unavoidable, significant adverse impacts identified in the EIS and 

Ecology’s CWA 401 decision for a 44 MMTPY facility, MBT-Longview 

failed to prove that all requirements of the SMA and SMP had been 

satisfied.  Finally, the Hearing Examiner concluded that a number of 

unresolved issues prevented MBT-Longview from establishing 

compliance with the SMA and SMP.   

The Hearing Examiner’s rulings were clearly erroneous, and MBT-

Longview petitioned the Board for review.  The County also petitioned the 

Board for review.  The Board granted intervention to Washington 

Environmental Council, Climate Solutions, Friends of the Columbia 

Gorge, Sierra Club, and Columbia Riverkeeper (collectively, “WEC”), 

Ecology, and BNSF Railway Company (“BNSF”).  Under the SMA, the 

Board is supposed to decide appeals of local government decisions on 

shoreline permits de novo.  WAC 461-08-500(1).  The Board scheduled a 
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two-week hearing of the case, but then resolved the appeal on summary 

judgment before conducting the hearing.   

MBT-Longview now appeals the Board’s Order on Motions, SHB 

No. 17-017c (Apr. 20, 2018) (“Order”), in which the Board granted 

summary judgment affirming the Hearing Examiner’s denial of MBT-

Longview’s application for shoreline permits to construct Stage 1 of the 

Project.  The Board concluded that the Hearing Examiner: (1) did not 

exclude MBT-Longview’s evidence about Stage 1 impacts and mitigation, 

(2) did not err in considering the impacts of a 44 MMTPY facility when 

evaluating applications for a 25 MMTPY facility, and (3) did not err in 

denying the permits under SEPA.  The Board also concluded that there 

were no issues of fact precluding summary judgment.   

The Board’s Order, like the Hearing Examiner’s Decision, is 

fraught with procedural and substantive legal errors that require reversal 

and remand.  First, the Board violated its own rules and precedent in 

concluding that its scope of review was limited to the record before the 

Hearing Examiner.  The Board then compounded that error by 

inexplicably deciding the appeal without obtaining a copy of the very 

record it found should govern its review.  The Board instead relied on 

snippets of that record the parties had filed with their summary judgment 

briefs.  Even worse, having determined that its review was limited to the 

record before the Hearing Examiner, the Board considered new evidence 

outside the record submitted by Ecology with its summary judgment 

briefing. 
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Next, the Board erred in concluding that the Hearing Examiner 

properly considered impacts and mitigation related to a much larger 

Stage 2 facility—which was not before him—in evaluating and denying 

permits for MBT-Longview’s smaller Stage 1 facility.  The Board also 

misconstrued the Hearing Examiner’s rulings and wrongly concluded that 

the Hearing Examiner took due account of the evidence about impacts and 

mitigation specific to a Stage 1 facility.  In reality, the Hearing Examiner 

had concluded he was legally barred from considering that evidence and 

thus found it “largely irrelevant.”  

The Board also committed several legal errors in its SEPA 

analysis.  The record demonstrates that the Hearing Examiner’s findings 

and conclusions fell far short of the exacting requirements necessary to 

deny permits under SEPA.  The Board also erred in granting summary 

judgment on that same issue because genuine issues of material fact 

existed.  The Board (and the Hearing Examiner) simply chose to ignore 

the facts, including, for example, that during Stage 1, only five trains per 

day and 40 vessels per month would serve the facility, whereas during 

Stage 2, up to eight trains per day and up to 70 vessels per month would 

serve the facility.  Assuming that the impacts of a 25 MMTPY terminal 

would be the same as a 44 MMTPY terminal was patently arbitrary.  

These multiple legal errors require reversal and remand. 

II. ASSIGNMENTS OF ERROR 

1.  The Board erred as a matter of law in concluding that its scope 



 

7 
 

of review was limited to the record created by the Hearing Examiner.  AR2 

2073–74 (Order). 

2.  The Board erred in failing to apply its chosen scope of review 

by deciding the motions for summary judgment without a copy of the 

record created by the Hearing Examiner.  AR 2059–62 (Order). 

3.  In ruling on summary judgment, the Board erred in considering 

and relying upon evidence and argument presented by Ecology for the first 

time with its reply brief, including new evidence that was not before the 

Hearing Examiner.  AR 2064 (Order). 

4.  The Board erred in concluding that the Hearing Examiner’s 

consideration of Stage 2 impacts to deny Stage 1 permits was not clearly 

erroneous.  AR 2079 (Order). 

5.  The Board erred in concluding that the Hearing Examiner took 

due account of MBT-Longview’s evidence of Stage 1 impacts and 

mitigation.  AR 2080 (Order). 

6.  The Board erred in concluding that the Hearing Examiner’s 

exercise of SEPA substantive authority under RCW 43.21C.060 and WAC 

197-11-660 was not clearly erroneous.  AR 2080–86 (Order).  

7.  The Board erred in granting Ecology’s and WEC’s Motions for 

Summary Judgment on Issue 9 (see AR 427) because genuine issues of 

material fact exist as to the impacts and mitigation of Stage 1.  AR 2086 

(Order). 

                                                 
2 Citations to the Board’s Administrative Record are designated “AR.” 
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8.  The Board erred in granting Ecology’s and WEC’s Motions for 

Summary Judgment on Issue 8 (see AR 426), because the Board agreed 

with MBT-Longview in holding that it could challenge the Hearing 

Examiner’s sole reliance on the EIS, but then the Board inexplicably 

entered judgment for Ecology and WEC on that issue.  AR 2075–78 

(Order). 

III. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR 

1.  Is the Board’s scope of review of a denial of the shoreline 

permits de novo under WAC 461-08-500(1)?  (Assignment of Error 

(“AOE”) 1). 

2.  Did the Board err as a matter of law by deciding the summary 

judgment motions without reviewing the record before the Hearing 

Examiner?  (AOE 2). 

3.  Did the Board act arbitrarily and capriciously by deciding the 

summary judgment motions without reviewing the record before the 

Hearing Examiner?  (AOE 2). 

4.  Did the Board err as a matter of law by considering and relying 

on evidence submitted for the first time on reply by one party in resolving 

issues on summary judgment, including new evidence that was not 

presented to the Hearing Examiner?  (AOE 3). 

5.  Did the Board misconstrue the Hearing Examiner’s treatment of 

MBT-Longview’s evidence when it found he considered such evidence 

but merely gave it little weight, when in fact the Hearing Examiner stated 

such evidence was “largely irrelevant”?  (AOE 5). 
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6.  Did the Hearing Examiner act clearly erroneously when he 

rejected as “largely irrelevant” evidence of Stage 1 impacts?  (AOE 4).  

7.  Can a decision-maker deny permits under SEPA based on 

impacts of a proposal not before him?  (AOE 4). 

8.  Was the Hearing Examiner required to make specific, 

independent findings about what Stage 1 impacts would be?  (AOE 6). 

9.  Was the Hearing Examiner required to make a specific finding 

about whether reasonable measures existed to mitigate impacts of Stage 1?  

(AOE 6). 

10.  Did the Hearing Examiner act clearly erroneously when he 

evaluated the mitigation of impacts of both Stage 1 and Stage 2, when the 

only application before him was for Stage 1?  (AOE 6). 

11.  Do genuine issues of material fact exist regarding impacts of 

and mitigation for a project where the nonmoving party presented 

evidence that impacts of the project could be mitigated?  (AOE 7). 

12.  Is summary judgment regarding whether the Hearing 

Examiner lawfully exercised SEPA substantive authority appropriate 

where genuine issues of material fact exist regarding the impacts of a 

project and mitigation of such impacts?  (AOE 7). 

13.  Is the Board’s grant of summary judgment to Ecology and 

WEC on Issue 8 inconsistent with its holding that the Hearing Examiner’s 

use of the EIS can be challenged?  (AOE 8). 
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IV. STATEMENT OF THE CASE 

A. MBT-Longview’s proposed facility. 

MBT-Longview seeks to construct and operate a coal export 

terminal at the site of the former Reynolds aluminum smelter located 

adjacent to the Columbia River in Longview, Washington.  AR 1687.  The 

Project will receive trains and unload, stockpile, and load coal by 

conveyor onto ships for export.  AR 1727.  MBT-Longview selected the 

site for the Project because it is already an industrialized site that has both 

rail and marine access.  AR 436–37.  

Development of the Project will proceed in two independent 

stages.  AR 1727.  Under Stage 1, MBT-Longview will construct 

improvements necessary for a coal export terminal with a throughput of 25 

MMTPY of coal.  AR 1727.  The Stage 1 improvements include two 

docks (Dock 2 and Dock 3), one shiploader and related conveyors on 

Dock 2, berthing facilities on Dock 3, a stockpile area including two 

stockpile pads, railcar unloading facilities, one operating rail track, up to 

eight rail storage tracks for train parking, and associated facilities and 

infrastructure.  Id. 

In Stage 2—which represents the Project at full build-out—the 

throughput of the Project would increase to 44 MMTPY of coal through 

the construction of a shiploader on Dock 3 and two additional stockpile 

pads with the associated coal handling equipment.  AR 1728.  The main 

difference between Stage 1 and Stage 2 is an increase in the number of 

trains and vessels serving the Project.  AR 717; AR 714.  In Stage 2, the 
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number of trains serving the terminal would increase from five trains per 

day to eight trains per day and increase the number of vessels from 40 

vessels per month to 70 vessels per month.  Id. 

Although development of the Project is phased into two separate 

stages, MBT-Longview submitted the entire Project for environmental 

review under SEPA.  AR 511 (“Proposed Action” in EIS is 44 MMTPY 

terminal).  Acting as co-lead agencies, the County and Ecology jointly 

evaluated the potential environmental impacts of the Project at full build-

out (Stages 1 and 2 combined) in a single final EIS, as required by SEPA.  

AR 488.  The EIS acknowledged that the Project would be developed in 

two stages, but it did not separately evaluate the potential impacts of the 

smaller, Stage 1 facility.  AR 511; AR 515–16.  

The EIS concluded that there were nine environmental resource 

areas upon which a 44 MMTPY facility could have significant adverse 

impacts.  AR 518.  However, the EIS identified potential mitigation for the 

impacts to each of those resource areas.  Id.; AR 988–1002.  The EIS 

concluded that, although the impacts to these resource areas could not be 

completely eliminated through mitigation measures, such impacts could be 

avoided or reduced if the proposed mitigation measures were 

implemented.  AR 518. 

The EIS also analyzed the Project for consistency with the SMA 

and the SMP.  AR 524.  The EIS concluded that the Project would be 

consistent with the objective of the urban shoreline designation, is a 

permitted use for an urban shoreline pursuant to the Cowlitz SMP, and is a 
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water-dependent and preferred use under the SMA.  Id.  The adequacy of 

the EIS was not appealed.  AR 1951. 

B. MBT-Longview applied for shoreline permits necessary to 
build Stage 1 improvements. 

In February 2012,3 MBT-Longview filed an application with the 

County for shoreline permits necessary for constructing Stage 1 of the 

Project, including a Shoreline Substantial Development Permit for 

construction of Stage 1 improvements and a Shoreline Conditional Use 

Permit for dredging associated with the new docks.  AR 608.  MBT-

Longview’s application for the shoreline permits was expressly limited to 

the construction of improvements necessary for a 25 MMTPY facility.  

AR 710; AR 472.   

C. County Staff recommended approval of MBT-Longview’s 
Stage 1 shoreline permits. 

County Staff began its review of the application in 2017, issued a 

notice of application, and accepted public comments.  AR 707–88; 

AR 1930; AR 707.  County Staff acknowledged that MBT-Longview did 

not apply for the permits necessary to construct and operate Stage 2, but it 

would be required to do so should it desire to increase throughput or 

expand the facility.  AR 710.  County Staff issued the Staff Report 

concluding that Stage 1 would be consistent with the SMA and the SMP if 

36 mitigation conditions identified in the Staff Report were implemented.  

                                                 
3 MBT-Longview later amended the application in 2016 to update the 
wetland mitigation plan.  See AR 466–90.   
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AR 707 at 83–88.  The Staff Report discusses a range of mitigation 

measures, including for each of the nine environmental resource areas 

identified in the EIS as potentially being significantly impacted by a 44 

MMTPY facility.  AR 760–82.  County Staff’s recommendation and 

MBT-Longview’s application were then forwarded to the Hearing 

Examiner for review, as required by the Cowlitz County Code.  AR 2066. 

D. The Hearing Examiner conducted a public hearing on the 
permit applications for Stage 1 shoreline permits. 

The Hearing Examiner conducted a public hearing on MBT-

Longview’s application over the course of three days in November 2017.  

AR 17.  WEC participated in the hearing, AR 16–17, Ecology did not, AR 

16–21.     

1. MBT-Longview and the County submitted evidence 
regarding the impacts of, and mitigation for, Stage 1 
improvements. 

At the hearing, both MBT-Longview and County Staff explained 

that the only permit application before the Hearing Examiner was for 

shoreline permits necessary to develop and operate Stage 1 of the Project.  

AR 1929; AR 1934–35.  MBT-Longview presented evidence that the 

impacts of Stage 1 would be less than the Stage 2 impacts described in the 

EIS.  See AR 1729.  MBT-Longview and other participants also presented 

evidence of both the Stage 1 impacts on, and reasonable mitigation for, the 

nine resource areas identified in the EIS.  See discussion infra.  WEC 

submitted a brief, a copy of Ecology’s CWA 401 decision, and copies of 
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decisions and comments by the Washington Department of Natural 

Resources, all of which focus on Stage 2 impacts.  See AR 69.  

a. Noise Impacts 

The EIS identified noise impacts and vibration associated with rail 

traffic to and from the Project as a potential impact requiring mitigation.  

AR 999.  The EIS acknowledged that implementation of Quiet Zones 

would mitigate noise impacts of the Project at full build-out.  AR 1312.  

The Staff Report adopted the same mitigation recommendation for train 

noise that was made in the EIS.  AR 777; AR 787.  BNSF testified that it 

will cooperate with communities to obtain Quiet Zone designations to 

reduce noise and that there is no foreseeable increase in rail traffic, noise, 

or vibration related to the Project.  AR 1847–48.  MBT-Longview stated 

that it would work with the community and pay for any Quiet Zone 

improvements.  AR 1897.   

b. Rail Transportation and Safety 

The EIS also identified rail transportation and safety as resources 

that could be adversely impacted.  AR 997–98.  Specifically, the EIS 

determined that Project-related trains at full build-out would exceed the 

rail line capacity and could increase the potential for train accidents.  Id.  

The EIS stated that impacts to rail transportation and safety could be 

mitigated through rail infrastructure improvements.  Id.  BNSF testified 

that it has adequate capacity to accommodate rail traffic in Washington 

and that it continually evaluates and accounts for capacity needs.  AR 

1843.  BNSF also testified that the Project would not cause capacity 
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constraints on BNSF’s system, because it invests in infrastructure to 

ensure capacity across its network.  AR 1845.  BNSF presented evidence 

that it prioritizes safety of its railways and has an inspection program that 

exceeds Federal Railroad Administration requirements.  AR 1852.  MBT-

Longview presented evidence that train impacts during Stage 1 would be 

less than during Stage 2.  AR 1839–41. 

c. Vehicle Transportation 

The EIS also identified vehicle transportation as a resource area 

that could be adversely affected by the Project at full build-out if not 

mitigated by road and rail improvements.  AR 998.  As noted above, 

BNSF testified that it would make improvements to its rail system as 

necessary.  AR 1843; AR 1845.  BNSF also testified that trains related to 

the Project would not cause unique crossing delays or undue impacts on 

first responders.  AR 1849.  MBT-Longview submitted evidence that 

vehicle transportation impacts during Stage 1 would be less than during 

Stage 2.  See AR 1839–41. 

d. Air Quality 

Evidence was also presented regarding impacts on air quality.  The 

EIS determined that the Project at full build-out could have adverse 

impacts on air quality, but those impacts could be mitigated through low-

emission train locomotives, known as “Tier 4” locomotives.  AR 983.  

BNSF testified that the Environmental Protection Agency (“EPA”) strictly 

regulates air quality emissions of locomotives, and BNSF has the newest 

and cleanest freight trains in North America.  AR 1838.  BNSF further 
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testified that EPA regulations are “systematically decreasing emissions 

from all types of vehicles, including locomotives.”  AR 1845–47.  BNSF 

testified that it currently has 275 Tier 4 locomotives and 275 “Tier 4 

credit” locomotives, and that almost 40 percent of its fleet of locomotives 

has been replaced in the last 10 years.  AR 1857.  BNSF also presented 

evidence that over 98 percent of BNSF trains are equipped with an 

Automatic Emission Shutdown System, which automatically shuts down 

locomotives not in use, thereby decreasing emissions during operation.  

AR 1846.  MBT-Longview also submitted evidence that it would adopt an 

anti-idling policy at the facility.  AR 1897. 

e. Social and Community Resources 

The EIS determined that the Project at full build-out could have 

noise, traffic, and air quality impacts that would disproportionately affect 

minority and low-income populations.  AR 983.  Evidence was submitted 

regarding mitigation of these potential impacts, including mitigation 

measures referenced in the EIS.  See AR 988–89.  Additionally, MBT-

Longview and others submitted evidence that that impacts to noise, traffic, 

and air quality could be mitigated and would be less during Stage 1 than 

during Stage 2.  See, e.g., supra pp. 14–15 (discussing testimony regarding 

mitigation for traffic, noise, and health impacts).  

f. Tribal Resources 

Parties also presented evidence about mitigation of potential 

impacts to tribal resources such as fish and wildlife.  The EIS determined 

that the Project could affect tribal resources through the restriction of 
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access to tribal fishing areas by Project-related trains.  AR 990.  BNSF 

presented evidence that it recognizes treaty rights of tribes and their 

members to access traditional hunting, fishing, and gathering sites and that 

BNSF has created an access program for tribal members seeking access to 

these sites.  AR 1852.   

The EIS identified Project construction activities, such as dredging, 

pile driving, and marine construction work, as actions that “could cause” 

or “could affect” aquatic habitat and fish and “could delay” tribal access to 

these resources.  AR 1132–38.  However, the EIS concluded that the 

Project would have “no unavoidable and significant adverse impacts on 

fish” based on compliance with laws applicable to the work being 

performed and the implementation of the mitigation measures identified in 

the EIS.  AR 1152.  The EIS also identified multiple measures to mitigate 

impacts on tribal access to resources.  AR 1108–10.  Indeed, prior to the 

hearing, the County had considered and addressed fish impacts when it 

issued the Critical Areas Permit determining that such impacts were 

adequately mitigated by the conditions included in that permit.  AR 1909–

13.  Neither Ecology nor WEC appealed the Critical Areas Permit.  AR 

15.   
g. Vessel Transportation 

The EIS determined that the operation of the Project at full build-

out could increase the likelihood of a vessel incident, but that “the 

likelihood of a serious [Project]-related vessel incident occurring is very 

low.”  AR 985.  The EIS stated that an operational oil spill at the dock 
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would most likely occur during bunkering (i.e., refueling) at Docks 2 and 

3.  AR 975.  The Staff Report adopted a condition to prohibit vessel 

fueling at those docks, as well as a condition requiring MBT-Longview to 

attend Lower Columbia River Harbor Safety Committee meetings.  AR 

785 (Condition Nos. 20 and 21).  MBT-Longview testified that it had no 

plans to allow bunkering at the docks, that it will have cleanup and control 

measures in place to address spills, and that it is a member of the Marine 

Fire and Safety Association, the umbrella organization that responds to oil 

spills on the river.  AR 1896; AR 1900.  MBT-Longview also explained 

that the U.S. Coast Guard and other agencies “impose extensive 

regulations on shipping operations, and state and federal laws that impose 

responsibility and liability on shipping operators and cargo owners.”  AR 

1896.  MBT-Longview submitted evidence that vessel traffic impacts 

during Stage 1 would be less than during Stage 2 due to the fact that fewer 

vessels will be serving the facility under Stage 1.  AR 1729.  The Staff 

Report included a condition that would require MBT-Longview to create a 

containment and cleanup plan to limit the exposure of spilled coal into the 

aquatic environment.  AR 784 (Condition No. 12). 

h. Cultural Resources 

Both the County and MBT-Longview presented possible 

mitigation for the impacts to cultural resources related to the Project.  The 

EIS determined that demolition of the Reynolds metals plant—a historic 

district—could be adversely affected by the Project.  AR 983.  The EIS 

acknowledged, however, that a Memorandum of Agreement (“MOA”) 
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was under negotiation that could resolve the impact to this cultural 

resource.  Id.  The Staff Report also noted that an MOA was currently 

being negotiated and would be included as a condition of the U.S. Army 

Corps of Engineers’ (“Corps”) Record of Decision, in compliance with 

Section 106 of the National Historic Preservation Act.  AR 765.  The Staff 

Report stated that the MOA was expected to include stipulations regarding 

inadvertent discovery of archaeological resources and monitoring of 

ground-disturbing activities by a qualified professional archaeologist.  Id.  

The Staff Report concluded, based on the expected terms of the MOA and 

the requirements of the Corps, that additional mitigation is not required.  

Id. 
i. Greenhouse Gases 

The EIS concluded that greenhouse gas (“GHG”) emissions 

associated with the Project would have no unavoidable and significant 

adverse environmental impacts.  AR 1001.  The EIS concluded that 

implementation of mitigation measures would reduce impacts of GHGs at 

full build-out and there would be “no unavoidable and significant adverse 

impacts from greenhouse gas emissions.”  AR 1766.  At the hearing, 

MBT-Longview also presented expert testimony regarding GHG impacts 

for Stage 1 and how they could be mitigated.  AR 1916–20; AR 1944.   

E. The Hearing Examiner denied MBT-Longview’s application 
for Stage 1 shoreline permits. 

The Hearing Examiner issued a written decision on November 14, 

2017 (the “Decision”), denying MBT-Longview’s application for 

shoreline permits to develop Stage 1 under SEPA substantive authority.  
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AR 8–74, at 9–10.  The Hearing Examiner concluded that he “must” deny 

the permits for Stage 1, because MBT-Longview had “failed to reasonably 

mitigate the ten, unavoidable, significant adverse impacts identified in the 

EIS.”  AR 10.  Inexplicably, the Hearing Examiner did not analyze the 

impacts of Stage 1 but relied entirely on Ecology’s CWA 401 decision and 

the EIS’s assessment of impacts for Stage 2, which was a facility nearly 

twice the throughput of the Stage 1 facility.  AR 9.  Nowhere in his 67-

page Decision did the Hearing Examiner evaluate the impacts of the 25 

MMTPY proposal before him.  AR 8–74. 

Rather than considering the evidence presented and analyzing the 

proposal set forth in MBT-Longview’s applications against the SMA and 

Cowlitz SMP criteria, the Hearing Examiner authored 18 pages of 

“Findings Related to SEPA,” none of which identify impacts unique to 

Stage 1.  AR 21–40.  Importantly, the Hearing Examiner did not address 

whether the impacts attributable to Stage 1 can be reasonably mitigated.  

Id.  In fact, the Hearing Examiner concluded that MBT-Longview’s 

evidence about mitigating Stage 1 impacts was irrelevant:  

The Applicant has presented the testimony of several 
experts. . . . this testimony is largely irrelevant to the issue 
of whether the ten unavoidable, significant adverse 
environmental impacts identified in the FEIS can be 
reasonably mitigated.   

AR 56 (emphasis added).  The Hearing Examiner also concluded that, 

because of the unavoidable, significant adverse impacts identified in the 

EIS, MBT-Longview had failed to prove that the requirements of the SMA 
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and County SMP had been satisfied and that unresolved issues further 

prevented MBT-Longview from doing so.  AR 10.   

F. MBT-Longview and the County appealed to the Board. 

On December 5, 2017, MBT-Longview filed a petition for review 

of the Decision with the Board.  AR 1–6.  The County also petitioned for 

review.  AR 77–82.  The Board granted intervention to BNSF, Ecology, 

and WEC and consolidated the two petitions.  AR 423–32.  The Board 

identified the following nine issues in its Prehearing Order: 

1. Did the Cowlitz Hearing Examiner unlawfully or fail to apply, or 
misinterpret the County’s Shoreline Master Program (SMP) and 
the Shoreline Management Act (SMA)? 

 
2. Did the Cowlitz Hearing Examiner misinterpret, misapply or fail to 

apply the State Environmental Policy Act (SEPA) or County SEPA 
regulations and other regulations? 

 
3. Did the Cowlitz Hearing Examiner fail to analyze the Project as 

presented in the applications and in light of substantial evidence 
and the County SMP? 

 
4. Did the Cowlitz Hearing Examiner commit an error by imposing 

preconditions from other permits and approvals outside of his 
scope of authority provided for in the SMA, and that would be 
separately addressed in pending or subsequent reviews? 

 
5. Did the Hearing Examiner commit an error by interjecting areas of 

further environmental study and imposing additional mitigation 
discussion despite the lapse of jurisdiction for appeal of SEPA 
adequacy? 

 
6. Is the Project consistent with the state SMA? 

 
7. Is the Project consistent with the Cowlitz SMP? 
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8. Whether Millennium and Cowlitz County are barred from 
challenging the Final [EIS] findings and conclusions regarding the 
ten areas of significant, adverse, unmitigated impacts cited in the 
Hearing Examiner decision?  

 
9. Did the Hearing Examiner lawfully exercise substantive authority 

under SEPA, RCW 43.21C.060 and WAC 197-11-660(1), to deny 
the shoreline permit? 
… 

AR 426–27.  The Board scheduled a two-week hearing for March 19–30, 

2018.  AR 425.  

On January 17, 2018, MBT-Longview filed a motion for summary 

judgment on Issues 1 through 4, raising purely legal issues and seeking 

remand of the Decision on the basis that the Hearing Examiner erred by 

(1) rejecting MBT-Longview’s request for shoreline permits for Stage 1 of 

the Project based on impacts from Stages 1 and 2 combined, (2) failing to 

review the permit applications for consistency with the SMA and SMP, (3) 

misapplying SEPA, and (4) concluding that the shoreline permits could be 

denied because other authorizations and permits for the Project were 

outstanding.  AR 433–51.  Ecology and WEC both filed oppositions to 

MBT-Longview’s motion.  AR 1548–60; AR 1634–53. 

Ecology and WEC subsequently filed their own motions for 

summary judgment on all issues, arguing that SEPA did not require the 

Hearing Examiner to consider any of the evidence submitted by MTB-

Longview regarding the impacts or mitigation measures for Stage 1 

facilities and operations and correctly concluded that the Project was 

inconsistent with the SMA and SMP.  AR 541–80; AR 789–829.  MBT-
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Longview opposed the motions on the basis that Ecology and WEC were 

not entitled to a judgment as a matter of law on those issues, genuine 

issues of material fact existed regarding compliance with SEPA, the SMA, 

and SMP, and a hearing was required to resolve those factual issues.  AR 

1679–1717. 

G. The Board entered summary judgment for Ecology and WEC 
and affirmed denial of the shoreline permits under SEPA.  

Before the March hearing could be held, the Board issued a letter 

notifying the parties that it would be resolving the case on summary 

judgment.  AR 2050–51.  On April 20, 2018, the Board issued its Order 

denying MBT-Longview’s motion for summary judgment and granting 

Ecology’s and WEC’s Motions for Summary Judgment on Issues 2, 3, 8, 

and 9 and affirmed the Hearing Examiner’s denial of the shoreline 

permits.  AR 2058–94 at 88.   

The Board held that the Hearing Examiner did not err in 

considering the impacts of a 44 MMTPY facility in evaluating the permits 

for a 25 MMTPY facility, AR 2079, and the Hearing Examiner did not 

reject MBT-Longview’s evidence about Stage 1 impacts and mitigation, 

AR 2080.  The Board also held that, although the “the FEIS’s 

determination of adverse environmental impacts associated with the 

Project and their significance cannot be challenged in this proceeding … 

the Hearing Examiner’s use of the FEIS can be challenged in addressing 

whether the exercise of SEPA substantive authority was clearly 

erroneous.”  AR 2078.  Finally, the Board held that the Hearing Examiner 
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complied with all of the requirements to deny the permits under SEPA and 

that no material issues of fact precluded entry of summary judgment on 

that issue.  AR 2080–86.   

MBT-Longview and the County appealed the Order to the Cowlitz 

County Superior Court.  CP 1–58, 62–108.  After the cases were 

consolidated below, this Court accepted direct review.  CP 220–23.   

V. STANDARD OF REVIEW 

This appeal is brought pursuant to the Administrative Procedure 

Act (“APA”).  RCW 34.05.510.  Because this case involves challenges to 

the Board’s rulings on summary judgment, the APA standards of review 

are considered together with a summary judgment standard of review.  

Kettle Range Conservation Grp. v. Dep’t of Nat. Res., 120 Wn. App. 434, 

456, 85 P.3d 894 (2003).   

A. This Court reviews the Board’s summary judgment rulings de 
novo. 

This Court reviews the Board’s summary judgment rulings de 

novo, engaging in the same inquiry as the Board.  Cornelius v. Dep’t of 

Ecology, 182 Wn.2d 574, 585, 344 P.3d 199 (2015).  The Court must view 

the facts and all reasonable inferences in the light most favorable to the 

nonmoving party.  See Wilson v. Steinbach, 98 Wn.2d 434, 437, 656 P.2d 

1030 (1982).  Summary judgment can only be granted if there are no 

genuine issues of material fact, and if the moving party is entitled to 

judgment as a matter of law.  CR 56(c).  Summary judgment is only 
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appropriate if, from all the evidence, reasonable persons could reach but 

one conclusion.  Wilson, 98 Wn.2d at 437.  

B. The Board’s other rulings are reviewed under the APA 
standards. 

This Court reviews the Board’s other rulings using the standards in 

the APA.  Under the APA, the Court may grant relief from a Board’s 

ruling if it determines, among other things, that the ruling is based on an 

erroneous interpretation or application of the law or is arbitrary and 

capricious.  RCW 34.05.570(3).  The Court reviews the Board’s factual 

findings for substantial evidence, which is “evidence in sufficient quantity 

to persuade a fair-minded person of the truth of the declared premises.”  de 

Tienne v. Shorelines Hearings Bd., 197 Wn. App. 248, 276, 391 P.3d 458 

(2016).  The Court reviews the Board’s conclusions of law de novo.  Id. at 

277.  “A decision is arbitrary and capricious if it is willful and unreasoning 

action in disregard of facts and circumstances.”  Id. (internal quotation 

marks omitted). 
VI. ARGUMENT 

A. The Board committed several procedural errors that require 
reversal and remand for a full hearing.   

As a threshold matter, the Board committed three procedural errors 

that require this Court to reverse the Board’s Order and remand the 

petition to the Board for reconsideration and a full hearing.  

1. The Board erred in holding that its scope of review was 
limited to the record created by the Hearing Examiner. 

First, the Board’s conclusion that its scope of review was “limited 
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to the record created” by the Hearing Examiner conflicts with its own 

rules and precedent.  AR 2074.  Citing no direct legal authority, the Board 

concluded: 

To properly employ the clearly erroneous standard of 
review to the exercise of SEPA substantive authority, 
where there has been an open record hearing below and 
there is an unchallenged FEIS which identifies significant 
adverse unmitigated environmental impacts, the Board 
concludes that the appropriate scope of review is limited to 
the record created during the hearing. 

Order at 16–17.  This was legal error.  

The Board’s rules provide that the standard and scope of its review 

is “de novo unless otherwise required by law.”  WAC 461-08-500(1).  As 

the Board correctly acknowledged in its Order, AR 2073, SEPA does not 

prescribe the scope of review in an appeal under SEPA.  Nor did the 

Board identify any other “law” that required it to apply a different scope 

of review.  Thus, under the plain terms of WAC 461-08-500(1), the Board 

was required to apply a de novo scope of review but failed to do so.  The 

Board simply concocted a different scope of review for this case in 

derogation of its own rules.   

Other Board rules also support application of a de novo scope of 

review in SEPA challenges.  For example, under WAC 461-08-505(2), the 

Board is instructed to admit “[e]vidence that is material and relevant” to 

determining whether a shoreline permit decision is consistent with the 

requirements of SEPA “whether or not such evidence had been submitted 

to the local government unit.”  This rule specifically envisions that the 
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Board will consider additional evidence in reviewing SEPA challenges 

like the one before it in this case. 

The Board’s decision to limit its review in this case to the record 

created by the Hearing Examiner also runs counter to well-established 

Board precedent.  The Board has long recognized that its scope of review 

in such cases is not limited to the record created at the local government 

level.  For example, in Luce v. City of Snoqualmie, 2001 WL 1090674, at 

*8, SHB No. 00-034, Final Findings of Fact, Conclusions of Law & Order 

(Jan. 1, 2001), the Board rejected the argument that the application of a 

clearly erroneous standard of review required it to limit its review to the 

record created before the administrative agency.  Id. (“[T]he clearly 

erroneous standard as exercised by the board does not preclude 

consideration of extra-record testimony.”).   

There, the Board explained that its scope of review, meaning the 

breadth of the evidence reviewed by the Board, is de novo in both SMA 

and SEPA challenges.  Id.  This is true, the Board explained, even where 

the standard of review, meaning the burden of persuasion carried, is a 

clearly erroneous standard.  Id.  Citing WAC 461-08-505(2) and prior 

Board precedent, the Board explained that the scope of the Board’s review 

in SEPA appeals is de novo and is not confined to the record made before 

the local government.  Id. (citing Citizen for Sensible Growth v. City of 

Leavenworth, SHB No. 98-24 (1998) (holding that scope of review is de 

novo and is not confined to the record made before the local government; 

that was so even though the standard of review was clearly erroneous), 
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and Save Our Industrial Land v. City of Seattle, SHB No. 95-41 (1996) 

(SEPA appeal is not limited to the administrative record before the 

agency)).  Since Luce, the Board has consistently held that the application 

of the clearly erroneous standard of review under SEPA does not affect its 

de novo scope of review.  See Oppenheimer v. City of Seattle, 2007 WL 

780320, at *4 n.8, SHB No. 06-026, Findings of Fact, Conclusions of 

Law, & Order (March 9, 2007).   

Here, the Board did not explain its abrupt departure from its own 

rules and longstanding precedent, seeking refuge instead in Cook v. 

Clallam County, 27 Wn. App. 410, 618 P.2d 1030 (1980).  But that case is 

irrelevant because it was not before the Board and thus was not subject to 

the Board’s rules regarding scope of review (i.e., WAC 461-08-500 or 

WAC 461-08-505(2)).  The Board seems to place relevance in the fact that 

this case involves an “unchallenged” EIS.  See AR 2074.  That makes no 

sense because the Board specifically held that “the Hearing Examiner’s 

use of the FEIS can be challenged in addressing whether the exercise of 

SEPA substantive authority was clearly erroneous.”  AR 2078.  The Board 

should therefore have considered that decision on a de novo record.   

Although there are no Washington cases interpreting or applying 

WAC 461-08-500(1) or WAC 461-08-505(2), case law nonetheless 

supports the application of a de novo scope of review in Board cases.  For 

example, in Kitsap County v. Department of Natural Resources, 99 Wn.2d 

386, 392, 662 P.2d 381 (1983), the Washington Supreme Court explained 

that the “SMA established the SHB as a quasi-judicial administrative body 
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with specialized skills in hearing shoreline cases.”  Conducting its cases as 

contested cases under the APA, the Court explained, the “SHB hearing is a 

de novo review of the local governmental determination.”  Id.  In this way, 

the Court elaborated, the “Legislature has substituted SHB review of local 

government determinations under the SMA for direct superior court 

review by writ of certiorari.”  Id.  As a result, the SHB’s review of the 

local government decision is not limited to the record created before the 

local government.  Id.   

So too in San Juan County v. Department of Natural Resources, 28 

Wn. App. 796, 798–99, 626 P.2d 995 (1981), the Court of Appeals 

rejected the argument that the Board’s review was limited to the record of 

proceedings before the local government.  The court concluded that RCW 

90.58.180(3), which governs the SHB’s review of permit decisions, 

requires a broader scope of review because it directs the SHB to review 

such decisions under the provisions of the APA pertaining to adjudicative 

proceedings.  Id. 

Here, there was no legal basis for the Board to limit the scope of its 

review to the record created before the Hearing Examiner.  The Board 

should have exercised the role the Legislature gave to it and conducted a 

de novo review.   

2. The Board compounded that error by failing to apply 
its selected scope of review. 

After wrongly concluding that the Board must limit its review to 

the record before the Hearing Examiner, the Board inexplicably issued 
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dispositive rulings without ever bothering to obtain a copy of that record 

for review.  This too is reversible error. 

Under the clearly erroneous standard of review, the reviewing 

body “examine[s] the entire record and all the evidence.”  Polygon Corp. 

v. City of Seattle, 90 Wn.2d 59, 69, 578 P.2d 1309 (1978); see also 

Ancheta v. Daly, 77 Wn.2d 255, 259–60, 461 P.2d 531 (1969) (“A finding 

is ‘clearly erroneous’ when although there is evidence to support it, the 

reviewing court on the entire evidence is left with the definite and firm 

conviction that a mistake has been committed.” (internal quotation marks 

omitted) (emphasis added)).  As the Washington Supreme Court has 

recognized, “[t]he ‘clearly erroneous’ standard provides a broader review 

than the ‘arbitrary or capricious’ standard because it mandates a review of 

the entire record and all the evidence rather than just a search for 

substantial evidence to support the administrative finding or decision.”  

Swift v. Island Cty., 87 Wn.2d 348, 357, 552 P.2d 175 (1976) (internal 

quotation marks omitted).   

As a result, when a reviewing body does not have the complete 

record of the administrative decision it is reviewing, it cannot render a 

determination regarding whether that decision was clearly erroneous.  See 

Tunget v. Emp’t Sec. Dep’t, 78 Wn.2d 954, 957–58, 481 P.2d 436 (1971) 

(“The incomplete record is insufficient to permit a determination that the 

trial court acted either correctly or incorrectly in holding the 

administrative decision was clearly erroneous in view of the [e]ntire 

record.” (internal quotation marks omitted)).  
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Here, it is undisputed that the Board did not have the complete 

record created by the Hearing Examiner.  See AR 1–1094 (Board’s 

Administrative Record does not contain copy of Hearing Examiner’s 

record); AR 2059–61 (Hearing Examiner’s record not listed in documents 

considered by Board).  The Board had only portions of that record 

submitted with the parties’ summary judgment briefs.  See, e.g., AR 2059–

61; AR 1928–45.  But without having and reviewing the entire record and 

all the evidence before the Hearing Examiner, the Board could not issue a 

determination about whether the Hearing Examiner’s decisions were 

clearly erroneous.  Accordingly, even if the Court accepts the Board’s 

novel scope of review, it still must remand for the Board to actually obtain 

the very record the Board itself found should govern its review. 

3. The Board wrongly accepted new extra-record evidence 
submitted by Ecology.   

After wrongly concluding that the scope of its review was limited 

to the record created before the Hearing Examiner and then failing to 

actually obtain or review that record, the Board further compounded those 

errors by inexplicably accepting new evidence submitted by Ecology that 

was never presented to the Hearing Examiner.  The Board’s decision cites 

to pages from the federal draft EIS prepared by the Corps under the 

National Environmental Policy Act.  See AR 2064 (citing Exhibit A to the 

Second Wolfman Declaration, which introduced this evidence, AR 2040 at 

41).  That evidence was not submitted to the Hearing Examiner.  See AR 



 

32 
 

65–74 (list of evidence received by Hearing Examiner).4  Ecology 

submitted this evidence to the Board with its reply brief in support of its 

motion for summary judgment.5  AR 2012 at 24.  The Board thus 

considered new evidence proffered by one party after holding that no new 

evidence could be considered.  The Board simply ignored its own holding. 

B. The Board erred in concluding that the Hearing Examiner 
properly considered Stage 2 impacts to deny Stage 1 permits. 

The Board erred in concluding that as a matter of law, the Hearing 

Examiner’s “consideration of the Project as a whole was not clearly 

erroneous” and granting summary judgment on that issue.  AR 2079.  The 

Board cites no statute, rule, or case to support this legal conclusion.  

Instead, the Board’s only basis for its conclusion is the fact that County 

Staff partially relied on the EIS, which analyzed the terminal at full build-

out, in its Staff Report.  AR 2079–80.  The Board’s conclusion cannot 

withstand scrutiny.   

It is self-evident that a government body reviewing an application 

for a shoreline permit under the SMA must base its decision on the 
                                                 
4 Ecology also submitted other evidence not before the Hearing Examiner 
with its motion for summary judgment.  See AR 862 at 64 (January 23, 
2018 memorandum prepared after the Hearing Examiner issued the 
Decision in November 2017); AR 931 at 32; AR 1380 (Exhibit B is a 
“Draft Health Impact Assessment” dated December 2017).  
5 Considering this evidence was doubly wrong because Ecology submitted 
it with its reply brief, and MBT-Longview thus had no opportunity to 
respond to it.  See White v. Kent Med. Ctr., Inc., P.S., 61 Wn. App. 163, 
169, 810 P.2d 4 (1991) (nothing in CR 56 “permits the party seeking 
summary judgment to raise issues at any time other than its motion and 
opening memorandum”).   
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proposal described in the application before it.  This obvious point is 

borne out by the procedures in the Cowlitz County Code for shoreline 

permits.  Under the code, “All applications for a permit required under the 

[SMA] . . . shall be submitted to the Department of Building and Planning.  

Upon receipt of the permit application, the Director shall determine 

whether the information submitted meets the requirements of WAC 173-

27-180…”  CCC 19.20.020.   

WAC 173-27-180, in turn, describes the application requirements 

for a substantial development or conditional use permit and requires a 

“general description of the proposed project that includes the proposed use 

or uses and the activities necessary to accomplish the project.”  RCW 

90.58.140, which requires permits for a “substantial development” on 

shorelines of the state, also speaks in terms of the proposed 

“development,” which is defined in the SMA as: 

[A] use consisting of the construction or exterior alteration 
of structures; dredging; drilling; dumping; filling; removal 
of any sand, gravel, or minerals; bulkheading; driving of 
piling; placing of obstructions; or any project of a 
permanent or temporary nature which interferes with the 
normal public use of the surface of the waters overlying 
lands subject to this chapter at any state of water level[.]  

RCW 90.58.030(3)(a).   

Once the County receives an application for a Shoreline 

Substantial Development Permit, the Director “may refer the permit 

application for a review by departmental staff…”  CCC 19.20.040.  After 

staff review and public notice, “The Director . . . shall transmit the permit 
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application and all pertinent review comments, findings and 

recommendations to the Cowlitz County Hearing Examiner for action.”  

CCC 19.20.050.  “For applications involving shoreline substantial 

development permits, conditional use permits, and variance permits, the 

Hearing Examiner shall hold a public hearing prior to taking action.”  Id.  

Thus, the plain language of the SMA and the Cowlitz County Code 

demonstrate that the Hearing Examiner’s evaluation and “action” is based 

on the permit application submitted to the County—not on potential future 

proposals for which permit applications have not yet been submitted. 

Although SEPA requires the County to consider an EIS associated 

with the proposed shoreline development, the scope of the analysis in an 

EIS does not serve to expand the Hearing Examiner’s evaluation of the 

application before him.  The role that an EIS plays in an agency’s 

evaluation of a permit application is informational:  “The primary function 

of an EIS is to identify adverse impacts to enable the decision-maker to 

ascertain whether they require either mitigation or denial of the proposal.”  

Victoria Tower P’ship v. City of Seattle, 59 Wn. App. 592, 601, 800 P.2d 

380 (1990); WAC 197-11-400(2) (“An EIS shall provide impartial 

discussion of significant environmental impacts and shall inform decision 

makers and the public of reasonable alternatives, including mitigation, that 

would avoid or minimize adverse impacts or enhance environmental 

quality.”).  Indeed, an EIS is only one source of information a decision-

maker must consider.  See WAC 197-11-400(4) (the EIS “shall be used by 

agency officials in conjunction with other relevant materials and 
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considerations to plan actions and make decisions”); WAC 197-11-448(1) 

(“SEPA does not require that an EIS be an agency’s only decision making 

document.”); see also Residents Opposed to Kittitas Turbines v. State 

Energy Facility Site Evaluation Council, 165 Wn.2d 275, 313, 197 P.3d 

1153 (2008) (“FEIS’s [sic] are critical evaluative tools for decision 

makers, but nothing in SEPA requires decision makers to rely solely on 

the information in the FEIS when making decisions.”). 

Moreover, the preparation of an EIS for a multi-phase development 

does not mandate that a developer submit all phases for permitting at the 

same time.  See, e.g., Marvin & Kay Guon v. City of Vancouver, 1994 WL 

905449, at *6, SHB No. 93-95, Final Findings of Fact, Conclusions of 

Law & Order (March 31, 1994) (after SEPA review of master plan for 

multi-phase shoreline development project was completed, it was 

appropriate for city to approve permit for only one phase of development).  

Thus, the fact that the EIS considered the impacts of the Project at full 

build-out does not mean that the Hearing Examiner was required to 

expand his review of MBT-Longview’s application for Stage 1 shoreline 

permits to consider impacts of Stage 2, a potential future proposal that was 

not before him.   

It is undisputed that MBT-Longview only submitted an application 

to the County for shoreline permits for Stage 1 improvements.  This fact 

was acknowledged in the Staff Report, AR 710, and communicated 

several times to the Hearing Examiner, AR 462–463; AR 1929; AR 1934–

35.  It is also undisputed that, if MBT-Longview wants to construct 
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Stage 2 in the future, it will have to seek additional shoreline permits for 

Stage 2 improvements.  This point was clearly stated in both the permit 

application, AR 472, and the County Staff Report, AR 710, 713, 714, 716. 

Indeed, the Hearing Examiner himself expressly acknowledged in 

his decision that MBT-Longview was seeking shoreline permits “to 

construct Stage 1 improvements for a coal export facility.”  AR 11.  

Nevertheless, the Hearing Examiner evaluated and acted on MBT-

Longview’s application for Stage 1 permits based on impacts identified in 

the EIS, which evaluated only the potential combined impacts of Stages 1 

and 2.  See AR 9–11 (“The FEIS concludes that the Project has nine 

unavoidable, significant adverse impacts… As the unchallenged FEIS 

concludes that the Project has many unavoidable, significant adverse 

impacts, and as the parties have failed to provide reasonable mitigation, 

the Shoreline Permits must be denied.”); AR 511 (EIS defines “Proposed 

Action” as a 44 MMTPY facility).  This was error because the “Project” 

analyzed in the EIS was not the same project for which MBT-Longview 

sought shoreline permits.   

The Hearing Examiner made no findings about the impacts 

specific to the Stage 1 facility and instead evaluated MBT-Longview’s 

proposal for Stage 1 improvements based on Stage 2 impacts.  This was in 

disregard of the facts and clearly erroneous, and the Board erred in 

holding otherwise.  See, e.g., Overlake Fund v. Shorelines Hearings Bd., 

90 Wn. App. 746, 764, 954 P.2d 304 (1998) (decision based on 
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considerations not before the decision-maker rendered the decision 

arbitrary and capricious). 

C. The Board erred in concluding that the Hearing Examiner 
took due account of MBT-Longview’s evidence of Stage 1 
impacts and mitigation. 

The Board also erred in concluding that the Hearing Examiner 

actually considered MBT-Longview’s evidence about Stage 1 impacts and 

mitigation.  Before the Hearing Examiner, MBT-Longview submitted 

evidence and testimony regarding the impacts of a 25 MMTPY facility 

and measures that would mitigate those impacts.  The Hearing Examiner, 

however, concluded that he could not consider this evidence because it 

conflicted with the unchallenged EIS:  

[N]either [MBT-Longview] or [sic] any other party has 
appealed the FEIS and its findings and conclusions are 
unchallenged for the purpose of this hearing.  [MBT-
Longview] has presented the testimony of several experts 
whose opinions are in conflict with the FEIS but, in the 
absence of any appeal, this testimony is largely irrelevant to 
the issue of whether the ten unavoidable, significant 
adverse impacts identified in the FEIS can be reasonably 
mitigated. 

AR 56.  The Hearing Examiner concluded that because the adequacy of 

the EIS had not been appealed, the EIS was the only possible source of 

information for determining whether the impacts of Stage 1 can be 

reasonably mitigated.  In other words, the Hearing Examiner concluded 

(wrongly) that he was legally barred from considering any evidence 

outside the EIS.  As MBT-Longview explained to the Board, under WAC 

197-11-400(4), the Hearing Examiner was required to consider the EIS 
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and any “other relevant materials” in making the permitting decision.  See 

Residents Opposed to Kittitas Turbines, 165 Wn.2d at 313.  The Hearing 

Examiner’s conclusion that evidence outside the EIS was “largely 

irrelevant” to determining if reasonable mitigation existed for the impacts 

identified in the EIS was therefore erroneous. 

The Board, however, misconstrued the Hearing Examiner’s 

decision and concluded the Hearing Examiner actually did consider 

evidence about Stage 1 impacts and mitigation but merely gave it little 

weight.  AR 2080.  That holding cannot be squared with the Hearing 

Examiner’s analysis and his conclusion that such evidence was “largely 

irrelevant” because the EIS had not been appealed.  AR 56 (emphasis 

added).  Attributing little weight to evidence does not render that evidence 

irrelevant; evidence is still relevant even if it is given little weight.  See ER 

401.   

The Board misses the point in reasoning that MBT-Longview 

“cites to no evidence excluded by the Hearing Examiner,” and does not 

“claim it was precluded from presenting testimony at the public hearing.”  

AR 2080.  The issue is that the Hearing Examiner, operating under a 

misunderstanding of the law about the effect of an unappealed EIS, 

wrongly concluded that he could not rely on the evidence submitted by 

MBT-Longview outside the EIS in determining whether reasonable 

mitigation measures existed for the impacts identified in the EIS.  Thus, 

contrary to the Board’s conclusion, the Hearing Examiner did not merely 

give this evidence little weight, he concluded that because the adequacy of 
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the EIS had not been appealed, he was legally barred from considering it.  

The Board itself recognized that the Hearing Examiner’s conclusion on 

this point was incorrect.  In addressing the parties’ arguments about the 

effect of an unchallenged EIS on the exercise of substantive SEPA 

authority, the Board ruled that while “the FEIS’s determination of adverse 

environmental impacts associated with the Project and their significance 

cannot be challenged in this proceeding … the Hearing Examiner’s use of 

the FEIS can be challenged in addressing whether the exercise of SEPA 

substantive authority was clearly erroneous.”  AR 2078 (emphasis added).  

That correct ruling conflicts with the premise of the Board’s incorrect 

finding that the Hearing Examiner actually did consider such evidence. 

D. The Board erred in affirming the Hearing Examiner’s exercise 
of substantive SEPA authority to deny the permits. 

The Hearing Examiner denied MBT-Longview’s shoreline permits 

using SEPA substantive authority.  The Board affirmed the Hearing 

Examiner’s denial under SEPA, concluding that he complied with the 

procedural requirements for exercising substantive SEPA authority and 

that no genuine issues of material fact precluded summary judgment.  The 

Board erred on both counts. 

1. The Hearing Examiner’s denial of the permits under 
SEPA substantive authority was clearly erroneous.  

The Board erred in concluding that the Hearing Examiner’s denial 

of MBT-Longview’s permits under SEPA complied with the requirements 

of RCW 43.21C.060.  SEPA is both a procedural and a substantive 

environmental law.  See RCW 43.21C.075(1).  SEPA’s procedural 
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provisions include threshold determinations (whether an EIS is required) 

and preparation of a “detailed statement” (in the form of an EIS) of the 

impacts of a proposal, reasonable alternatives to a proposal, and possible 

mitigation measures to avoid, minimize, or compensate (that is, to 

“mitigate”) for impacts.  See RCW 43.21C.030(2)(c).  An EIS is 

informational in nature and does not represent an approval or denial of the 

proposed action.  See Save Our Rural Env’t v. Snohomish Cty., 99 Wn.2d 

363, 371, 662 P.2d 816 (1983) (“SEPA is essentially a procedural statute 

to ensure that environmental impacts and alternatives are properly 

considered by the decision makers.  It was not designed to usurp local 

decisionmaking or to dictate a particular result.” (internal citation 

omitted)); Stempel v. Dep’t of Water Res., 82 Wn.2d 109, 118, 508 P.2d 

166 (1973) (“SEPA does not demand any particular substantive result in 

governmental decision making.”).  

The substantive aspect of SEPA, on the other hand, authorizes 

decision-makers to condition or deny proposals based on the potential 

environmental impacts identified in the SEPA review documents, subject 

to certain strict requirements described in RCW 43.21C.060.  That 

provision provides, in relevant part: 

Any governmental action may be conditioned or denied 
pursuant to this chapter:  PROVIDED, That such 
conditions or denials shall be based upon policies identified 
by the appropriate governmental authority and incorporated 
into regulations, plans, or codes which are formally 
designated by the agency (or appropriate legislative body, 
in the case of local government) as possible bases for the 
exercise of authority pursuant to this chapter…  Such 
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action may be conditioned only to mitigate specific adverse 
environmental impacts which are identified in the 
environmental documents prepared under this chapter.  
These conditions shall be stated in writing by the decision 
maker.  Mitigation measures shall be reasonable and 
capable of being accomplished.  In order to deny a proposal 
under this chapter, an agency must find that: (1) The 
proposal would result in significant adverse impacts 
identified in a final or supplemental environmental impact 
statement prepared under this chapter; and (2) reasonable 
mitigation measures are insufficient to mitigate the 
identified impact… 

RCW 43.21C.060 (emphasis added).  Thus, under the plain language of 

the statute, to deny a permit under SEPA, the decision-maker must find 

that (1) the proposal would result in significant adverse environmental 

impacts identified in an EIS, and (2) reasonable mitigation measures are 

insufficient to mitigate the identified impacts.   

RCW 43.21C.060 imposes stricter requirements for exercising 

SEPA authority to deny a permit than it does for merely conditioning a 

permit.  For example, conditioning a permit under SEPA only requires that 

the decision-maker select mitigation measures that are aimed to address 

the “specific adverse environmental impacts which are identified in the 

environmental documents prepared under this chapter.”  RCW 

43.21C.060. 

Denials under SEPA, however, require more.  The decision-maker 

must make specific, independent findings based on evidence in the record.  

In particular, the decision-maker must find that potential impacts 

identified in the EIS will actually result from the proposed action.  See 
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Nagatani Bros., Inc. v. Skagit Cty. Bd. of Comm’rs, 108 Wn.2d 477, 482, 

739 P.2d 696 (1987) (governmental action may be denied under SEPA 

“only on the basis of specific, proven significant environmental impacts”).  

Additionally, the decision-maker must also make a finding that those 

identified impacts cannot reasonably be mitigated.   

The legislative history of RCW 43.21C.060 confirms this key 

distinction between SEPA denials and conditions.  In the early 1980s, the 

legislature’s Commission on Environmental Policy (the “Commission”) 

undertook a comprehensive review of SEPA to identify needed 

improvements.  See Washington State Legislature, Ten Years’ Experience 

with SEPA, Final Report of the Commission on Environmental Policy on 

the State Environmental Policy Act of 1971 (June 1983) (“SEPA Report”).  

RCW 43.21C.060 was among the provisions evaluated and subsequently 

amended by the legislature in 1983 and has not been amended since.  The 

Commission explained that the 1983 amendment: 

makes clear that agencies may condition proposals to 
mitigate specific adverse impacts which are identified in 
the environmental documents prepared under SEPA, but 
may only deny a proposal if these impacts are significant 
and if they cannot be sufficiently mitigated. This 
determination will be made by the governmental agency.  
The existing law does not distinguish between conditions 
and denials or require an agency to make any findings in 
denying a proposal[.] 

SEPA Report at 40 (emphasis added).  In other words, if a decision-maker 

wants to condition a proposal under SEPA substantive authority, the 

decision-maker may do so based on the potential adverse impacts 
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identified in the EIS.  However, if the decision-maker wants to deny a 

proposal under SEPA, the decision-maker must make concrete findings 

that the potential significant adverse impacts identified in the EIS are 

actually significant and cannot be reasonably mitigated.  This is done by 

considering the EIS and other relevant evidence.  WAC 197-11-400(4); 

WAC 197-11-448(1).   

The Washington Supreme Court has cautioned about the necessity 

for imposing such exacting requirements on a decision-maker denying a 

proposal under SEPA: 

SEPA seeks to achieve balance, restraint and control rather 
than to preclude all development whatsoever.  Its scheme 
cuts both ways as an instrument of control placed in the 
hands of government, but not an unbridled control that can 
ignore due process and fair treatment of landowners. 

Cougar Mountain Assocs. v. King Cty., 111 Wn.2d 742, 753–54, 765 P.2d 

264 (1988).  As explained further below, the Hearing Examiner failed to 

comply with the strict requirements for exercising SEPA authority to deny 

the shoreline permits. 

a. The Hearing Examiner failed to make findings 
that Stage 1 improvements would result in 
significant adverse impacts. 

First, the record demonstrates that the Hearing Examiner failed to 

make the impact findings necessary to deny the permits under SEPA.  

Under RCW 43.21C.060, in order to deny MBT-Longview’s application 

for Stage 1 permits, the Hearing Examiner had to find that issuing the 

Stage 1 permits would result in the potential significant impacts identified 
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in the EIS.  While the Hearing Examiner includes several pages of 

“Findings Related to SEPA” in his decision, AR 21–40, these findings are 

insufficient to support denial of the Stage 1 permits under SEPA because 

they do not specifically relate to the impacts of a 25 MMTPY facility.  As 

explained above, the Hearing Examiner erroneously concluded that he 

could not consider MBT-Longview’s evidence about what impacts would 

result from development of Stage 1.  As a result, the Hearing Examiner 

based his findings about Stage 1 impacts solely on the EIS, which only 

evaluated the potential impacts of the larger, 44 MMTPY Stage 2 facility.  

The Hearing Examiner made no findings about impacts specific to the 

permit application before him, and he deemed evidence presented about 

the application before him “largely irrelevant.”  RCW 43.21C.060 does 

not authorize a decision-maker to deny a proposal based on impacts of 

other potential proposals.  Instead, it requires a specific finding that the 

proposed action would result in significant adverse environmental 

impacts.  The Hearing Examiner’s findings fall short of this requirement.  

This failure alone warrants reversal.  

b. The Hearing Examiner also failed to make the 
required findings regarding mitigation.  

The record also demonstrates that the Hearing Examiner erred in 

denying the Stage 1 permits under SEPA because he failed to make 

specific findings that that reasonable mitigation measures do not exist to 

mitigate the impacts of Stage 1.  The Board concluded that the Hearing 

Examiner complied with this requirement because he found that the 
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mitigation measures proposed in the Staff Report and by MBT-Longview 

did not reasonably mitigate the identified impacts.  AR 2086.  Those 

findings, however, are legally insufficient.  

As noted above, denial of a permit under SEPA requires a finding 

that the significant adverse environmental impacts of the proposed action 

cannot be reasonably mitigated.  The statute thus demands a finding about 

the unavailability of reasonable mitigation measures, not about whether 

the applicant’s proposed mitigation measures are sufficient.  As the 

Supreme Court has held, to deny a proposal under SEPA, the decision-

maker must find that the impacts are unavoidable, not merely whether any 

proposed measures would be sufficient.  See Cougar Mountain Assocs., 

111 Wn.2d at 755 (to deny a proposal under SEPA, the decision-maker 

must “specifically set forth reasonable mitigation measures to counteract 

[the identified] impacts, or, if such measures do not exist, … specifically 

state why the impacts are unavoidable and development should not be 

allowed”).  Thus, even if MBT-Longview’s proposed mitigation was 

insufficient to mitigate the impacts, the Hearing Examiner could only deny 

the permits if he found that such impacts cannot, under any circumstance, 

be mitigated.  See Marantha Mining, Inc. v. Pierce Cty., 59 Wn. App. 795, 

804, 801 P.2d 985 (1990) (“The law does not require that all adverse 

impacts be eliminated; if it did, no change in land use would ever be 

possible.”). 

Here, the Hearing Examiner only evaluated the County’s and 

MBT-Longview’s proposed mitigation measures, rather than determining 
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whether reasonable mitigation was possible: 

The conditions proposed in the Staff Report do not 
reasonably mitigate these impacts.  At the conclusion of the 
hearing the County chose not to propose any new 
conditions, and the Applicant’s position is nearly identical 
to the County’s.  As a result, neither the County nor the 
Applicant propose reasonable mitigation for any of the 
unavoidable, significant adverse impacts identified in the 
FEIS. 

AR 57.  The Hearing Examiner failed to consider whether other 

reasonable mitigation measures were available to mitigate the identified 

environmental impacts of Stage 1, and deemed evidence of such 

mitigation measures “largely irrelevant.”  Indeed, other mitigation 

measures were available; the EIS specifically spelled some of them out.  

For instance, with respect to noise impacts, the Hearing Examiner 

acknowledged that the EIS identified the installation of Quiet Zones as a 

mitigation measure that “would eliminate the Project’s noise impacts,” but 

noted that neither the County nor MBT-Longview proposed the 

installation of Quiet Zones as a condition of permit approval, AR 22–23.  

The Hearing Examiner then concluded that “[t]he parties’ proposed 

mitigation for noise impacts is insufficient to ensure that Quiet Zones will 

be implemented” as a basis for denying the permits.  AR 57.  That 

conclusion, however, fails to explain why the mitigation measures 

identified in the EIS—i.e., the installation of Quiet Zones—would not 

offset the identified impacts.   

The Hearing Examiner erred in dismissing the mitigation measures 

identified in the EIS without explaining why imposing those measures as 
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conditions on the proposal would not have minimized the impacts of the 

project.  See Cougar Mtn. Assocs., 111 Wn.2d at 754 (although the county 

identified the impacts that would result from the proposed subdivision, “it 

failed to state why the mitigation measures included in the EIS were 

insufficient to offset these impacts”).  The Board erred by affirming the 

Hearing Examiner’s deficient analysis.   

2. Genuine issues of material fact remain regarding the 
impacts of, and mitigation for, Stage 1. 

Apart from the legal errors in the Board’s analysis of Issues 2 

and 9, the Board’s grant of summary judgment on those issues was 

erroneous because genuine issues of material fact existed regarding the 

impacts of, and mitigation for, Stage 1.  

As the Board recognized in its Order, “[t]he summary judgment 

procedure is designed to eliminate trial if only questions of law remain for 

resolution, and neither party contests the facts relevant to the legal 

determination.”  AR 2072.  As the moving parties, Ecology and WEC 

were required to demonstrate that there were no genuine issues of material 

fact and that they were entitled to judgment as a matter of law.  Ranger 

Ins. Co. v. Pierce Cty., 164 Wn.2d 545, 552, 192 P.3d 886 (2008).  The 

Board was required to view all facts and inferences in favor of MBT-

Longview and the County, as the nonmoving parties.  Id.  The Board 

recited the summary judgment standard but never actually applied it.   

The issue before the Board was whether factual disputes remained 

regarding whether the Hearing Examiner’s denial of the shoreline permits 
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was proper under SEPA.  As described above, exercising SEPA authority 

to deny a permit requires a decision-maker to make specific findings about 

the impacts of a proposal and whether reasonable mitigation measures 

exist to mitigate those impacts.  MBT-Longview raised genuine issues of 

fact regarding both of those findings before the Board that precluded the 

Board from granting summary judgment.   

First, MBT-Longview put forth substantial evidence creating 

issues of fact about whether Stage 1 improvements would result in 

significant adverse environmental impacts identified in the EIS.  For 

example, MBT-Longview cited to evidence that the impacts identified in 

the EIS would not result from the construction of Stage 1 alone.  See AR 

1846–47 (BNSF testified that the “EIS inaccurately assumes that BNSF 

locomotives at Millennium would continuously run.  That is simply not 

true.  The truth is that over 98 percent of [BNSF’s] locomotives are 

equipped with an Automatic Emissions Shutdown System, which 

automatically shuts down a locomotive when it is not in use.  This reduces 

idling emissions.”); AR 1925–26 (expert report submitted to Hearing 

Examiner explaining that the cancer risks calculated in the EIS were based 

on “overstated exposure assumptions and a conservative estimate of the 

cancer potency of diesel exhaust” and concluding that the “[c]ancer risks 

for diesel emissions estimated to be present are not significant.”).  MBT-

Longview also presented evidence to the Board that impacts to rail safety 

and transportation would not be significant.  See AR 1843–44 (BNSF 
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testimony that it has capacity to serve Washington and continues to invest 

in infrastructure to meet capacity demands).  

Second, MBT-Longview presented evidence to the Board that 

raised factual issues regarding the mitigation measures available for 

Stage 1 impacts.  MBT-Longview presented the Board with portions of the 

EIS that stated that impacts related to noise impacts and social and 

community resources could be mitigated.  AR 1742.  MBT-Longview also 

presented evidence from BNSF that impacts to air quality, rail capacity, 

and rail safety would be mitigatable.  For example, BNSF’s anti-idling 

policy and equipment would mitigate impacts from locomotive emissions, 

and BNSF’s practice of adapting the capacity of its lines would mitigate 

safety and capacity concerns.  AR 1846–47; AR 1856–58; AR 1839–41; 

AR 1843–45.  MBT-Longview also presented evidence that impacts to 

cultural resources could be mitigated.  See AR 1742 (EIS concludes that 

the MOA under negotiation may resolve impacts to demolition of 

Reynolds plant).  

The Board did not address any of this evidence but merely made 

the conclusory statement that it “will not substitute its judgment for that of 

the hearing examiner” and that it was “not left with a definite a firm 

conviction that a mistake was made.”  AR 2086–87.  Viewing the 

evidence in the light most favorable to MBT-Longview, MBT-Longview 

raised genuine disputes of material fact about the extent of Stage 1 impacts 

and whether such impacts could reasonably be mitigated.  Granting 

summary judgment to Ecology and WEC was therefore improper.   
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E. The Board erred in granting Ecology and WEC summary 
judgment on Issue 8. 

Ecology and WEC moved for summary judgment on Issue 8, 

seeking a ruling that MBT-Longview and the County were barred from 

collaterally attacking the EIS or presenting new information to counter the 

findings in the EIS.  MBT-Longview was not challenging the adequacy of 

the EIS, but rather was arguing that the Hearing Examiner’s sole reliance 

on the EIS to the exclusion of all other evidence was improper.  AR 1968–

1970.  The Board concluded that “the Hearing Examiner’s use of the FEIS 

can be challenged in addressing whether the exercise of SEPA substantive 

authority was clearly erroneous.”  AR 2078 (emphasis added).  The Board 

thus rejected Ecology and WEC’s arguments but inexplicably granted 

Ecology’s and WEC’s Motions for Summary Judgment on Issue 8.  The 

Board’s judgment is thus inconsistent with its ruling on that issue and 

should be reversed. 

VII. CONCLUSION 

For the reasons set forth above, the Court should reverse the 

Board’s order dismissing MBT-Longview’s petition and remand the case 

to the Board for a full hearing.   

Respectfully submitted this 28th day of December 2018. 
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Ecologyf'Ecology"), as,co.:leall agencies, issued a Final Environmental Impact Statement (the 

i'FEISII) to inform this decisi9n making; process, · The FEIS c.oncludes:that the Project has nine 

1111avoidable, significant adverseirttpacts; Importantly; 11eitµerthe t\ppliqant or any other party 

has appealed the FEIS. For the purpose of th1s hearing its findings and conclusions are 

up.chaltenge(t 

By Decision dated September 26. 2017, Ecology denied theApplicant .a SectionA0l 

Water Qualjty Certification, in part; under its substantiyeSEPA authority, conch1ding that the 

Projecthad nine. unavoidable significantenviromnenta1 impacts as 'identified in the FEIS, anq 

that theseimpacts could not be reasonably mitigated. I concur with Ecology thatthe Projectlias 

unavoidable, significant environmental impacts that caruiot be reasonably mitigated, and. 

therefore deny the Applicant's reqt1ested Shor.eline Substantial Development Pennit.and 

Shoreline Co11diti onal Use :Permit under Cowlitz County's substantive SEP A authority. 

Findiiigs o/ Fact1 Conclusions 
ofLrrw and D.er:istrm Denying 
Permits-2 
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i A,lthough lreachthe same conclusion as Ecology 1 do so through a different analysis. 

2 Ecology reached its Decision by examining the FEIS and concluding that the listed umtvoidable 

3 and stgnificant adverse impacts could not. be mitigated, I question whethetthls· approach 

4 provided the Applicant witllan opportunityto offer evidence of possible, reasonablemitigation. 

5 Therefore, in this hearing the Coµnty and the Applicant have been given the opportunity to 

6 propose reasonable mitigation. Nonetheless, by the conclusion of the hearmg the parties had 

7 failed to do so. As the unchallenged FEIS concludes that th1:fProject has many µnavoidable, 

8 significant adverse impacts~ and as the parties have failed ta provide reasonable mitigation, the 

9 Shoreline Pennits mustbe denied. 

IO In its Decision Ecology did.not address the impactsfrom Greenhouse Gas (GHG) 

11 emissions. This was due to the beli~fthat the App1icantwas proposi111:;to mitigate 100% ofnet 

12 GHG emissions. During the hearing: the Applicant cll:lrified that it is. nofproposing to mitigate 

13 the ProJect's:net GHG impacts as calculated in the FEIS. The FEIS concludes that if the net 

l4 GHG emissions are not fullyrnitigated they become a tenth unavoidable. significant: adverse 

15 ' impact 

16 In summary, I.conclude fhatthe Applicant has failed to reasonably mitigate .the ten 

17 unavoidable; significant adverse impacts identified intlie FEIS,. and the Shore1ine Permits must 

18 be denied under substantive SEPA authority. 

19 2. The Applicanthas the burden of proving that all of the requirements of the State. 

20 Shoreline ManagementAct(SMA)and .the County's Shoreline Master Program (SMP) have 

21 been satisfied. As a result of the una,voidable, si~i.ficant adverse impacts identified in the FEIS) 

22 the Applicant has failed to meet this burden. 

23 There remain a number of unresolved issues which further prevent the Applicant 

24. from meeting its burden of proving that the requirements of SMA and SMP have been met. 

25 These inch,1.de: 
Findings of Fact, Conclusions 
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1 • 

3 • 
• 

. . . ... ·· .,-,. ---

The right ofth,.e Applicant to construct docks and engage in dredging. 

Proof that the Applicant will have sufficfont water for Project operations. 

Establishment of necessary anti-idling policies fox vess~ls and l-0co1notives. 

Further analysk of the. Project's impact to fish from wake stranding; and possible 

s rnitisgat10n. 

6 

7 

• 
• 

Fiuiher analysis of the Project'.s impacts on the Stale's :urban centers. 

A determination by the BortneviUe Power Administration (BPA) on whether to 

8 lease necessary properties to the Applicant 

9 Further analysis of coal dust impacts,includingtheir impacton•aquatic and tribal 

lo resources; 

11 

12 

• 
• 

Further analysis as to the impactof the recent repeal of the Clean Power Plan. 

Resolution qf iss1,1.~s identified ip J3cologf s denial of the 401 Cleatt Water 

1.3 Certification. 

14 BACKGROUND 

15 The Applicant; Millennium Bulk Jenninals '"'Longview, LLC, (the i•AppHcant'') seeks a 

l 6 Shoreline Substantial Development· Permit .and Shoreline; Conditio!ial lJ $e ?¢11ri,il to construct 

17 
Stage l improvements. for a .coal export facility along the shoreline of the Columbia River north 

18 
and wes.t of the City of Longview atRi ver Mile 63. The facility w-0uld be constructed on 

19 

20 

21 

approximately 190 acres within a 540-.acre s:ite leased by the Applicant. 

The principal features of the Prqj e¢t inclucle two docks; ship loadiilg systems, c.oal 

stockpiles andxelated equipment, railcar unloading facilities, an operating.rail tr~k) rail stwage 

tr.:tcksfot up to. $ un,it trains, and associated facilities> conveyors, and other necessary equipment; 
23 

24 

25 

Findings of Jfaqt,. Conclusions 
o[Law and Decision Denying 
Permits-4 
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14 

15 

The Project requires <iredging to accommodate berthing of fully.loaded Panamax-class shipsi 

resulting ht dredging and di$posal of up to 350,000 cubic yards of material from State-owned 

aquatic iands, 

The ;projectwoutd be constructed in two stages over several years: 

Stage··l ofthe Project would consist of facilities necessary to unload coal from 
trains, stockpile the· coal onsite; and load coal· into oceangoing vessels atDpck 2. 
Two docks {Dock 2 and Dock 3) would be constructedalong with one ship loader 
and related conveyors on Dock 2t with berthing facilities only at Dock 3. 
Onshore a stockpile area iiicluding two stockpile pads, railcar unloading facilities, 
one operating tail track, up to eight rail storage tracks for train parking, · 

. .. . 

miscellaneous ground improvements,· and associated fac;ilities and ·infrastructure· 
would be built Upon completion of Stage l the Projectwouldhave capacity for 
handling 25 Million Metric Tons Per Year (MMTPY) of coal. 

Stage2 of1he Project would consist ofinstaUation of ship.loading and associated 
equipment on Dock3, two additional coal stockpile pads and necessary conveyors 
and facilities;for conveyance of coal from the collective coal pads to the two · 
docks. Construction of Stage 2 would be expected to commence once Stage l had 
been completed., within approxin1ately 3 to 5 years. Stage 2 would increase 
export capacity to 44 MMTPY. 

Toe Applicantis leasing 540 acres from the landowner, Northwest Alloys~ Northwest 

16 
Alloys also ~as ariexisfingAquatics [;ands .Lease 'No; 20.,.B09222 from the Washington 

Department of Naturaf:Resources (DNR) through January 2038 for the adjacent tidelands where 17 

18 

19 

20 

21 

23. 

24 

25 

the Project's docks ate to be located, The 190:-acre Project site has be.en separated from the 

Applicant's remaining leased atea through boundary line adjustment The remaining land within 

the Applicant's 1eased area is intended for other uses, including the continued operation ,of a bulk 

product terminal atthe existing Dock 1, 

Amore complete description of the Prqject .can be found in the County Staff Report (the 

"Staff Report") at pages 4-13, incorporated herein by reference, 

Findlngs of Fact, Conclusions 
of Law and Decisicm Denying 
Permits-5 · 

000012 

COWLITZ COUNTY HEARING EXAMINER 
299 N.W. CENTER ST, /J>.O, BOX939 

CHEHALIS, WASHINGTON 98532 
Phone: 360,748,-3386 



APP007

2 

4 

5 

6 

7 

8 

Coal wotild be delivered to the Project site by raiL The Project anticipates receipt ofcoal 

fro111 two separate sources; 

1. The :primary source of coal would be. the Powder River Basin in Montana and 

Wyoming. Coal corning from this source would be delivered by dedicated 11unit ti:ains11 

operating on BNSF lines, The coal trains would move west to Huntley. Montana then across 

northern Idaho to Sandpoint, Idaho, From Sandpoint, trains would cross into Washington State 

and travelthrm,1.gh Spokane. Trains would then travel south to Pasco and then west along the 

Washington side of the Columbia Gorge in. close proximity to the Columbia River, The trains 
9 

10 

11 

12 

13 

would then travel through Vancouver and tµrn north, following the Interstate 5 corridor and the 

Columbia River until .reaching the Longview/Kelso area. Once unloaded at the Project site the 

empty trains would continue north on the main B'NSF line paralleling Interstate S and through 

Olympia, Lacey, Tacoma and Auburn before turning east and traveUi11g over the ·Cascade 

14 Mountains at Stampede Pass. Return trams would then turn soµth through Yakima and tetutn to 

IS 

16 

17 

18 

19 

21 

22 

PasCQ; From Pasco empty trains would follow the same route as loaded trains and travel through 

Spokane and back to the Powder River Basin. 

2. Toe secondary source of coal would come froITI the Uinta Basin in Utah l:µld 

Colorado as well as from the Powder River Basin. Coal fromthis area would be delivered on 

t.Jru{)n Pacific (UP) tinit trains. These trains would travel through Pocatello and :Boise, Jdaho and 

then along the Oregon side ofthe Columbia Gorge to Portland. North of Portland UP trains 

would operate on BNSF tracks. crossing the Columbia River into Vancouver and continuing on 

23 . the same main BNSF track used by the BNSF coal trains. Empty UP trains would return on the 

24 sam.e route as they cam:e. 

25 

Findings of Fact, Conclusions 
oflt1H1 and DecisionDenying 
Permits·~ 6 · 

000013 

COWLITZ COUNTY HEARING EXAMINER 
299 N.W. CENTER ST./ P.O. BOX 939 

CHEHALIS, WASHINGTON 98532 
Phone: 360-748•3386 



APP008

3 

4 

5 

6 

7 

8 

10 

11 

12 

13 

Coa[fr-0m ehher source would be delivered by dedicate4 trains or "unit1' trains. consisting 

of4 locomol1ves and 125 coal cars with an: approx:imate length of 1 1/3 miles. The Project 

would result in 8 loaded unit trains and 8 eropty unit tniins per day, Qr, l6 total unit trains pet day. 

Coal would be delivered 365 days per year.:resultingjn over 2$,000 loco1notiye trips annuaHy (4 

locornotivesx 16 trains x365 = 23,36(Jannualfocornotivetrips). 

All coal trains would arrive atLongview/Kelso atthe "Longview JunctionYard". trains 

would be diverted off of the BNSF main Hne and onto .the ;'BNSF Spur'\ The BNSF Spur travels 

across the Cowlitz River and bito the Longview industrial area. Coal trains would then continue 

onasecohd spurkriown as the nReynoldsLead';throtighLongyiew until reachingthe Project 

site. 

Coalwould he unloaded andsentby,conveyorto Iru.-ge:stornge pads, Additional 

conveyance systems would convey the coafto the clocks :for loading onto ocean~goingvesse1s for 

14 ,shipment to Pacifi<nnarkets. Coal woµJd he lot1.ded onto vessels in the '1Handymax:'' and 

IS 

16 

17 

18 

19 

20 

21 

11Panamax11 sizes. These are deep draft vessels having capacities.of up to 100~000tons, The 

. Project anticipates loading70 vessel& per mqnth, or 840. vessels pet year, This equates toJ,680 

vessel "transits" of the Columbia River ammally. 

Constructfon:ofthe Project would resultin the pennanentloss of 24.W acres of wetlands. 

In addition, constructfort ·and operations would have shoreline, overwa:ter, underwater, and 

q.redgirig impacts affecting aqµatic resou:rces. to r11itigate these impacts, the Applic~t 

submitted a Conceptual Mitigation Plan (the. ''Mitigation Plari11
) which evaluates fish arid wiJdlffe 

22 

23 habimt impacts, di$cµsses onsite construction impacts and minimization measures, and proposes 

24 Bsh and wildlife h,abitat mitigation, The Mitigation Plan proposes to create an off.:channel 

25 
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slough feature as aquatic mitigation and also proposes off.-site wetlands mitigation. The FEIS 

concludes that as a result of the· Mitigation Plan, there will be no .adverse impacts to· wetlands. 

On July 19, 2017, the County approved a Critical Areas PermitNo. 17~06~3166 requiring 

compliance with the Mitigation Plan, The Critical Areas Permit was not appealed. 

Acting as co~lead agencies, on April 29, 2016, the County and Ecology published a Draft 

Environmental Impact Statement (DEIS) for review and comment Seyeralhunqred thousantl 

comments were received. On April 28. 2017, the co~Iead agencies issued their Final 

Environmental Impact Statement (FEIS) .. The FEIS has not been appealed by any party and its 

findings and conclusions come to the Hearing Examiner unchallenged. Tpe FEIS concludes that 

the Project will have ten unavoidable, significant adverse impacts: to noise; iiwreased :risk of 

12 cancer; traffic; community resources; cultural resources; rail capacity; rail safety; vessel 

13 

14 

16 

17 

18 

19 

20 

21 

22 

23 

transportation; tribal resources; and Greenhouse Gas emissions. 

There are several ongoing, related matters occurring with respect to the Project: 

• On January 5,2017, the Washington DepartmentofNatutal Resources (DNR) 

denied the Applicants request to sublease the aquaticlands under lease to Northwest Alloys. 

This denial was appealed by the Applicantto the Cowlitz County Superior Court. On October 

27, 2017, the Cowlitz County Superior Court,01:ally ruled that DNR1s. denial was arbitrary and 

capriciom~. but the court did not find that the Applicant was entitled to a sublease. Rather, the 

court directed the parties to engage in further .negotfo.tions to determine. if a sublease could be 

agreed upon. 

• On July 19~ 2017, the County issued its Critic•al Areas Permit approving the 

24 Mitigation Plan, The permit was.not appealed, 

25 
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• On September 26, 2017, Ecology denied the Applicant's Section 401 Water 

Quality Certification with prejudice; Denial ofthis certification precludes federal agencies from 

acting on pending permitapplications for required federal permits. 1'he Applicant has appealed 

Ecology's denial to the Pollution Control Hearings>Board as well as to the Cowlitz County 

S:u;perior Court, 

• On October 7t 2017, the Environmental Protection Agency announced the repeal 

ofthe Clean Power Plan. 

• On October 24, 2017, DNR issued its Memorandum ofIJecision which: (1) 

denies any improvements to the aquatic lands under Aquatics Lands Lease No. 20,.B09222~ (2) 

notifies the Applicant that itdoes not have the State's permission to re111ove dredged materials 

from the Columbia River; and (3} notifies tl:le Applicant that ithas not bef;!n granted p~i;n1ission 

fo engase in dredging on State-owne.d a.qttatic lands outside. of" the leased area These notices 

effectively preclude the Applicant from constructing Docks 2 and 3 and fr91n necessary 

dredging. 

• TheU.S. Corps of Engineers is.acting.as leadagency on·aseparateenvironmental 

review conducted under NEPA to infonn the federal petrriit decision making process. The 

NEPA PEIS was issued S~tember30, 2016. but the NEPA FEIS has not yet been. issued. 

PUBLIC HEARING 

Prior to the public hearing several parties asked for andieceived recognition as interested 

parties including Columbia Riverkeeper •• Friends of the Columbia Gorge, Climate Solutions~ 

Sierra Club, Washington Environmental Council, Greenpeace USA, Association of Northwest 

Steelheaders. Northern Plains Resource Cquncil, Oregon Physicians for Social Responsibility, 

Findings of Fact, Conclusions 
of Law andDecisionDenying 
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Washington Physicians for Social Responsibility and Western Organization of Resol.lrce and 

Councils (collectively "Riverkeeper"). These intete:sted.parties were represented by legal 

counsel; allowed.to make opening and closing presentations and give11 the opportunity to cross-

.examine other. parties' expert witnesses. 

Also prior to the public he'1ri.11g I 11ndertookari independent site. examinathm. This 

included an examination ofthe site, the surrounding properties and the surrounding area. 

The public hearing commenced at9:00 a.m. on November 2, 2017 a.tthe Cowlitz County 

9 
Expo Centerin Lortgview; The pµblic heatin~ continued fqtthree days with testimony ending at 

lO nqon on Monday, November 6. The heari.i1g was held open to the end of Monday, November 6~ 

, 1 to allow for•.additional written public cqmment. The hearing:formaHy conclucit4 at 5:Q0 p,111'. on 

12 Monday~ November 6. 

i3 In advance of the public l:iearing-11iPtetrfaL Order was entered to assist in hearing 

14 procedures- The Order establish¢d .anidentificatiort system for exhibits including an exhibit 

15 prefi~ to identify the presenting party. County exhibits bear the t,refix'.''C'' and begin: with 

16 exhibit C".1, The Applicant's exhibits bear the prefix l'A11 -and begin witµ exl:libit A-26. 

17 

18 

21 

22 

23 

24 

25 

_Riverkeeper exhibits be$: the prefix: 'T' and begirt with exhibltl-101. Exhibits ptesented ~Y the 

public bear the prefix "P11 and be.gin with exhibitP-126. A complete list ofall exhibits is 

attiwhed to this decision. 

Some of the core documents include: 

C-1 

c~7 

A-64 

Findings of Fqct, .Conclusions 
of Law andDecision Denying 
Permit$-. JO 

County Staff Report to the Hearing Ex~iner:. 

'.Filia.I Ets. 

Applicant's Revised Comments to Proposed Permit Conditions. 
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I-102 

1,104 

Ecology Decision denying Section 40 i Clean Water Certification, 

DNRMemorandum of Decision. 

These core documents may he referred to by their title rather than their exhibit number 

(for example; the.11StaffReport",the 11FEIS0
, the 11Applic&11fs Response", the uEcologyDecision11 

and the 11Mem.arandlllll ofDecisfonH). 

Cowlitz County appears through its Director of comm.unity Development, Elaine 

Placido, and its Senior Environmental Planner, Ron Melin. The County is tepresented by 

Douglas Jensen of the Cowlitz County ProsecutingAtto~ysDffice, The Applicant is 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

represented by Craig Trueblood and Jon Sitkin. Riverkeeper is represented by Kristen Boyles. 

Several hundr~d iI1terested individuals were present at varkms times during the three-day 

hearing, 

The public hearing commenced with the testimony of EJame Placido from County Staff. 

Ms. Placido explained thatthe purpose ofthe hearing was to coni:;ider shoreline permits for Stage 

1 oftb,e Project~ and she provided an overview of the Project'splanned improvements. Ms. 

Placido noted that the Project site has a. zoning designation of MH (Heavy Industrial), ancJ. that 

the Project is an allowed use in this zoning district. She added that the Project is vesteq und.er 

the Countis 197(; Co111prehensive Plan (a new Plan has recently been approved) and that the 

Colll'lty finds the Project to be consistent with the applicable Coh1prehensive Plan. Ms. Placido 

also confirmed that·theProjectis vested underthe County's1977.Shoreline Master Program 

(SMP). County Staff finds the Project to be com;:istent with the SMP and that it satisfies all of 

the requirements of the SMP and. the Shoreline Management Act (SMA), County Staff 

24 recommends approval of the Project subject to the 36 conditions found at the conclusion of the 

25 · Staff Report. 

Findihgs of Fact, Conclt1$ii>ns 
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l Following Ms. Placido's testimony the Applicant's counsel, Craig Trueblood, made a 

2 brief opening presentation. Mr. Trueblood then presented the testimony of the Applicant's 

3 

4 

5 

6 

7 

8 

9 

representatives1 Kristen Gai,nes and Trevor Simmons; the Applicant's Environmental Consultant; 

Glenn Grette; a representative from BNSF, Dacva Kaitala; the Director of the Cowlitz County 

Economic Development Council; 'fed Sprague; and. Mike Bridge, represe11tative for the 

Longview/Kelso BuildingTrades Associations. Mostof these witnesses testified both orally .and 

by written testimony presented in advance of the public hearing. 

At the conclusion of the Applicant1s presentation tbe:ptiblictestimony commenced. 

Kristen Boyles, counsel for Riverkeeper, was allowed to make an opening presentation. 10. 

H Pursuant to the Pretrial Order tribal representatives were given the first opportunity to testify, 

12 followed by public officials and then members of the general public. Representatives of the 

13 Cowlitz Tribe were notavailable on Thursday and were instea:d allowed to give testimony on 

14 Friday and again on Monday, A few public officials testifiedfollowea·by te~titnony from 

15 members ofthe general public during the remainder of Wednesday. Those giving testimony 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

from prepared written statements were encouraged to have their written statements. identified. as 

exhibits, During the course of the day written comments, both from those giving testimony and 

others, were submitted and identified as public exhibits~ 

The hearing resumed at 9:00 a:n1. on Friday, November 3, with continued public 

testimony. Threerepresentatives fromtheCow1itzTribe·wete allowed to testify. Public 

testimony continueduntilmid•aftemoon by which time all members of the public asking to 

testify had been given the opportunity. 
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The hearing resumed on Monday, November -6 at 9:.00 a,m. to hearJrom the Applicants 

respon,sive witnesses .. Chip Halpert and Robert Scofield testified on ait qua.lityissues; David 

Hauri testified: on coal dust related issues;,Peter Bennett, the Applicant's Vice President of 

· Business Development for Bulle Products, testified on business operations; Julie.Carey and Mary 

Hess tes1:lfi.ed o:p. issues relatirtg to ab: quaHty and Greenhouse das emissions; and the,Applicant1s 

Representative, Kristen Gaines, responded to various questions asked by the Hearing Examin~r 

during the .course of the hearing. These responses werefeduced to writing a.nd submitted as 

ExhibitA-65. Ms; Gaines also testifiedregardingfhe Applicant's revised position on .proposed 

conditions of Project approval. This testimony was also reduced to vvriting and submitted as 

ExhibitA-64, The Applicant also subrnitte.d :the supplernental'testirnony ofDava Kaittla, 

12. representative forBNSF (Exhibit A-66}. The County had no additional witnesses. and all 

13 testin:tony was completed by noon on Monday; November 6 bu,ttn:emb¢rs oftlie public were 

14 

16 

17 

19 

20 

21 

22 

23 

24 

25 

giVenunti15:00p~in. to:p:resent:additional writteh comment 

At the conclusion of testimony; the County was asked'ifit had any chan.g.es or additions . . . 

tofts proposed conditjons for Project approval, The County r~plied tha,tit is standing on the 

conditions contained lh the StaffRepdrt, The Applicant's.revised :response to these proposed 

collditions is· fo@d in Exhibit A-64, with additional cqminenffottrid irt :Exhibit A,~65. 

None of the parties requested an opportunity to submit written post--hearing comments: or 

briefing. The hearing was therefore deemecl clpsed as Qf 5:00 p;m. onMonday, November 6. 

Duringtbe c9urse ofthehea.ring, therewerenoproposecl changestotht'l Project. l'he 

Applkant did, howeve~, submifhew·infomiation ori the issue of" wake. stranding'; of fish, 

incluqing a proposed, ;Mitigation Plru.1 which has recently been presented to the Nati9nal Marine 
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Fisheries Services (NMFS) (Exhibit A.:60). These and other materials relating tq wake stranding 

will be discussed more fully inthe Findings of Fact. 

J3ased upon the Staff Report, the FEIS and related materials, the testimony and exhibits 

presented by the Applicant and all other testimony, the Hearing Examiner makes the following; 

FINDINGS OF FACT 

1. General Findings of Fact. 

Ll Any Findings of Fact contained in the foregoing Background Section are 

hereby incorporated as the Hearing Examiner's Findings of Fact. 

FINDINGS RELATED TO SEPA 

2, Findings of .Fact Relating. to Noiselmpacts~ 

2.1 The Project's noise impacts are discussed in Section 5.5 of the F'EIS. As 

noted in: the Background Section, loaded coal trains arriving at the Longview J1lllction Yard in 

Kelso would transfer onto the BNSF spur, taking them across the Cowlitz River and into the 

Longview industrial area. Coal trains would then transfer onto the Reynolds Lead which runs 

through the Longview industrial area until reaching the rroject site. Empty trains would reverse 

this route back along the Reynolds Lead and BNSF spur to the BNSF mainline at the Longview 

Junction Yard. 

2.2 Amap depicting the location of the BNSF spur and the Reynolds Lead.is 

f{)und at Figure 2-2 of the FEIS. 

2.3 The Reynolds Lead has four public at•grade crossings. these are located 

at Third Avenue, California Way, Oregon Way and Industrial Wayin Longview and iclentified i 

Figure 2-2 in the FEIS, 
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2.4 The Project wou,Id resµltin 16 unit trains (81oaded, 8 empty)travelh1.g 

through the public· at;.grade crossings along the Reynolds Lead, 

2.5 ·Pi::tFederal Railroad Administration (FRA) regulations, Project-related 

·trainswou]d be required to sound theithoms forpublic-safetyatthepublic ahgradecrossings 

along the Reynolds :Leap. 
. . 

2. 6 The FEIS finds thatthe required use of train horns, at public at--grade 

c:rosSfogs along tlie Reynolds Lead will expose 60 residences to a severe noiseimpactand an 

additional 229 residences to a moderate noise llilpact, 

2.7 Ptopos~d transportation improveh1entswould.eliminat.e.the public at-grade 

11 crossings at Orego11 Way ancl Industrial Way, If c9nstructeq,tliese itnprovements will elimJMte 

12 the noise impacts at these locations butsunilar improvements are not currently planned at the 

13 public 11t.,.grade crossings at Third Ayenue or California Way, 

2.8 If the public at-grade crossings atlndµstrial Way and Oregon Way are 

"· . . . elimfoa:ted the number of residences suffering severe or moderate·noiseimpacts will be reduced 

l6 

I7 

18 

l9 

20 

21 

but 10 residences will continue to be exposed to severe rtpise impact and 42residen~es will 

conti1:1ue to be exposed to moderate noiSeimpact due to the µse of train horns atthe Third 

Avenueanq. CalifoniiaWay crossings. 

2.9 The FEIS :finds that the implementation of Qu1et Zones 'at these at-grade 

crossings would elirninate the Project's noise impacts. But Without the implementation of Quiet 

Zones the resulting train noise would be an Unavoidable and significant adverse environmental. 
22 

23 

24 

25 

impact 
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2.10 A Quiet Zone isa public at-grade crossing· where additional safety 

2 • precautions have b.een constructed,:reducing the federal requirements for trains to sound their 

horns when approaching the crossing. Quiet Zones are subject to FederalRailroad 

4 
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16 

17 

18 

19 

20 

21 

22 

23 

Administration approval, 

2.11 The County does not propose the installatkm of necessary Quiet. Zones as 

a condition of Project approval. The County proposes the following two conditions. instead: 

11Condition 25, To address moderate and severe noise impacts along the 
Reynolds Lead due to rail traffic, (e.g. horn blowing) before beginning full 
operations, the Applicant shall coordinate with the Director of Cowlitz 
County Building .and Planning, the City of Longview, Longview 
Switching Company,. ®d the affected community to inform interested 
parties on the Federal Railroad Administration process to implement a 
Quiet Zone that will include the Third Avenue and Califomia Avenue 
crossings,, Public outreach on the Quiet Zone process must include low 
income and minority populations, The Applicant shall assistintetested 
parties .in the· preparation and submission of a Quiet Zone application to 
the F edetal Railroad Adrninistration. If the Quiet Zone is apprpval, the 
Applicant shall fund the Quiet Zoneirnprovements, which could include 
electronics, barricades and crossing gates. 

Condition 26; If a Quiet Zone for the Reynolds Lead is not 
implemented, the Applicant shall fund the Sound Reduction Study to 
identify ways to mitigate the moderate and severe impacts from train noise 
from proposed action~related trains along the Reynolds Lead. The study 
methods. shall be discussed \vith the Director of Cowlitz County Building 
and Planning and the Washington State Department of Health for 
approval." 

2.12 With minor a<ljustment the Applicant concurs with th,e County's proposed 

conditions to address train noise impacts. (Exhibit A-64) Further explanation of the Applicants 

position is found in Exhibit A-65. 

3. Findio,gs Relating to Air Quality Impacts Including Increas,ed Risk of 

24 Cancer. 

25 3.l 1be FEIS analyzes the Project's air quality impacts in Section 5.6. 
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'3.2 The FEIS finds tbatthe Project willrestilt lojncreased inhalf:lti01i cancer 

.risk related to diesei particulate niatter emissions from all opetafion sources (tetn:iinal,,rail and. 

vessel) in the Project area, the Kelso/L011gview area, and County-wide. The FEIS finds: 

• Near the Projectsite there is an.increased.risk of ten.cancers per million• 

extendingacross the Colum,bia River approximately L,3 f):liles so1.1t:hwest ofth~ Pi:o}ectateaarid 

approximately .l miles northeastofthe•Proj ect area, and across Industrial 'Way.near the 

northwest boundary of the Project area. 

• In the .Kelso/Longview area there js an increased risk of ten canqers per 

10 million for most of Longview south of Ocean J3eachHighway, as well as a portion of Kels0c 

1 1 along the l-"5 corridor.a There is an increas~d ris.k ·of'thiey C$1cets ·per mi11101t along the Reynolds 

12 Lead a width ofJ,000 feet and extending to the Highlands neighborhood. There is an increased 

l3 

14 

15 

16 

17 

18 

19 

.20 

21 

22 

23 

24 

25 

risk of fifty cancers per million along theReynol<ls L~ awidth of 1,000 feethordetingth/$ .. - - . . . . . : 

Highlands neighborhood, 

• In CowHtz County there 1s an increased risk of ten cancers permilliort 

al-0ng the,BNSF mainline awidth of2 miles'throughQut all of the County, There is an i11crea$~d 

risk of thirty cancers pet million along the BNSF mainline a width of 1/2 mile through the entire 

County, 

3.3 The FEIS concludes that these increased risks ofcaucerare an 

unavoidable and significant adverse impact 

3 . .4 The FEIS finds that thedncreased risk of cancer couki be mjfigated by use 

first introduced in 2015. · Unless Tier 4 locomotives are utilized. the increased risk of cancer 

gannot be mitigated. 
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l 3 .. 5 The County does not propose any condition to mitigate the increased risk 

2 ofcancer. 

3 

4 
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3.6 The BNSF representative, Dava Kaitala, testified that 40% ofits current 

locomotive fleet has been purchased within the last ten year$. 

3.7 Ms. Kaitala also testified that perhaps 8% of BNSF's cufrent locomotive 

fleet consists of Tier 4 locomotives, or older locomotives retrofitted to Tier 4 emission standards. 

3.8 By supplemental written testimony Dava Kaitala testifies thatofBNSF's 

current fleet of 8,640 locomotives, 275, or3. l %. are Tier 4 compliant and artadditionat275, or 

an additional 3 .1 %, are ''Tier4 credit" locomotives. In other words, the current BNSF 

locomotive fleet includes $50 Tier 4 or Tier 4 credit locomotives, or 6.2% of the fleet. (Exhibit 

A-66) 

3.9 BNSF declares that 11a condition requiring a us1;: of a particular type of 

14 locomotive (Tier 4) to· serve this Project would be an impermissible local regulation of freight 

15 rail transportation) and would be preempted by federal law.'; (ExhibitA-66) 

16 

17 

1$ 

19 

20 

21 

22 

23 

24 

25 

3.10 BNSF anticipates that the replacement or retrofitting ofits locomotive 

fleet to Tier 4 status will be achieved by the year 2040. (Testimony of Kaitala) 

4, Findings Remting to Vehicle'I'r~nsportathm. 

4.1 The.FEIS discusses the Project's traffic impacts inSection5.3. 

4.2 Under current track conditions along the Reynolds Lead, a Project-related 

train will take between 8 and 10 minutes to pass through each of the four public at-grade 

crossings. Collectively. the 16 daily trains would increase the total gate down time along the 

Reynolds Lead by over 130 minutes at each cro:3sing during an ayera,ge day, 
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t 4.3 At current train speeds; and assuming one Project train traveling along the 

2 Reynolds Lead ·during the peak traffic hour, the. Projectwould result in the Level of Service 

(LOS) at the four public at,.grade crossings along the Reynolds Lead, as well as at two private at~ 
. . . 

4 

5 

6 

7 

8 

9 

·grade crossings, to fali to 11.r:iacceptable levels ofeitlier "E" or ,;pi,. 

4.4 Similarly1 and assuming one Project tr~n traveling .alongtlle Reynolds 

. Lead during thepeaktraffic hour, blocked traffic would result in unacceptable queuing lengths at 

several ofthese at,.grade crossings; 

4.5 Because vehicle delays :will increase~ emergency vehicle delays will also 

10 
i11crease. Puring ~ 24,.hour period, Project,.related trains would increa$e the probability of 

11 emergency response vehicles being delayed by up to 10% at <::rossings along the Reynolds Lead. 

12 4,6' I>ro:posed improvements atthelhdustriaLWay and Oregon Way crossings,. 

13 previously referred toin Finding ofFact2.7,would elitnin~teLO$ deficiencies, queuing 

'14 ptoblems and emergency vehicle delays at these intersections but wowd not miti'gate traffic 

impacts at the CalifornfaAvenµe and Third Avenue ra:il crossi~s . 

.16 
4;7 The• FEIS concludes that these traffic impacts are an unavoidable and 

17 
signifi,eant adverse impa:•t. 

4.8 1'he FEIS further concludes thatthese significanttraffic impacts can be 

mitigated if all necessary tracldmprovementsto the Rey11-olds:Lead are implemented, allowing; 
20 

an increase in train speed from. 10 to 25,mi~es' per hour. Increased train speeci would 
21 

22 
significantly decrease the length of gate down time at each crossing, The only tail crossin~ to 

23 .still have a,i1unacceptiibl:eLOS would be aprivate.c:rossittg atJ8thAvenue. All ofthe public at,. 

24 grade crossings along tlie Reynolds Lead would haveLOS of "D" or better and all queuing 

25 lengths would he acceptabI¢. 
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4.9 The FEIS concludes that the Project's traffic impacts cannot be reasonabl)' 

mitigated' unless all -necessary track improvements to the R.eynolds Lead are made prior to 

Project operations. 

4,10 The Staff Report does riottequire all track irnprovements to be made as a 

·c-•ndition of ProjectapprovaL Instead, County Staffpropo$·es the.fol19wing con<iitfon: 

'i'Conditfon 19. To address vehicle delay impactsatgrade crossings at 
the Reynolds Lead and BNSF spur, the Applicant shall notifythe Dfrector 
of Cowlitz County Building and Planning, City of Longview,.Cowlitz Fire 
District, City of Rainier (Oregon), Port of Longview, an.d Cowlitz~ 
Wahkiakum Counsel of Governments before each identified operational 
stage (Stage lA, St&ge 1 B, and Stage 2) th<,1t will changeaverage.dailyrail 
traffic•on the Reynolds .Lead and BNSF spµr, The Applicant shall prepare 
a mernorandum to do9ument the cl1@gesJq average daily rail traffic. The 
memorandum must be subn:iitted to,these agencie!; at least six months 
before the change in average daily rail trafflc.11 

4.11 'theApplicant supports the County's proposed condition with minor 

revision. (Exhibit A,.64) 

4.12. in its additional respqflse: (ExhibitA-6$), the Applicant adds.that itwould 

not object to a requirementthfJJall ri;til improvements he made prior to con5,t,tt1.ction :of Stage; 2. 
16: 

17 

18 

5. Findings Relating to Social and Comnrnnrty Resources. 

5J ThefEIS, in Sectipn ~.2. findsthatthere is a disproportio®tepercentMe 

19 of minority and low income populations living near the Reynolds Lead. 

20 

2J 

22 

23 

24 

25 

5.2 The FE1S concludes that the Projects noise impacts (Findings 2.1 through 

2.12) will have a disproportionally highand adverse effect on minority ancLlow 

· income populations. Implementation of Quiet Zones would eliminate this disJiroI?6rtionate 

impact Withoutimple111en~tiori of Quiet Zones~ the Project!s di,sprop01ii9nateadverse effect on 

minority and low income populations will be unavoidable and significant. 
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5j The FEIS cortcludesothatthe Project's traffkimpacts{Findings 4,1 

through4.12) will have a disproportionally adverse effect on,minqrity and. iow income 

populations. Without necessary track improvements toi:he Reynolds Lead,~ the Project's 

qispropottionafe traffic impacts on minority at)d lowincome populations will be una:voidable and 

significant. 

s:.3 The increased risk of cancertesultingfrorrtthe Project (Findings 3.1 

through 3 .10) will have a disproportionally adverse effect on minority and low income 
8 

9 
populations. Use of Tier 4 locomotives would reduce butrmtelirrtinate this disproportionate: 

10 ~verse eff~t, but otherwfae this impact is unavoidable arid significant. 

ti 

12 

6. Findings Relating to Cultural Resources. 

6.1 The Project's impacts on cultural resources is discussed in Section 3A of 

13 theFEIR 

l4 The Project si~ was' formerly used by the Reynolds Metal Company as;,an 

15 aluniinun1 plant.. The former Reynolds. facility was evaluated as a Historic Dfstrict a:mi. 

16 
documented on a National Register of Historic Places{NRHP) nQminationfonn as part of:the 

17 

18 

19 

20 

21 

22 

23 

24 

revkwµndert~en by the· Corps ofEn~ineen,. · The former fadlity is officially referred to as the 

·•iReynoldsMetals Reduction Plant Historic Districf' .( the 11Reynoh:lsliisto:ric District"} and was 

determined eHgible for listing in the NRHP as a HistorfoI>istrict, 

6.3 The Reynolds Historic District consists of 53 separate r.esoLtrces including. 

33 building$, l2 strrtctures and 8 lands~ape features. Ofthese,53 identified resources,39 were 

deterrnine4 to contribut~ to the Reyrtolds. Historio District;s sighi:ficance. 
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6.4 Cbnstruction'ofthe Project would demolishJO of the39 identified 

2 .... 
resources contributing to its bisfodcaI significance; The destruction of these resources would 

4 

:s 
6 

7 

8 

diminish the importance ofthe remai11ingresoutces and the Reynolds Historic District would.n,c> 

longer b.e eligible for listing fn the NRHP. 

6 .5 Jbe FEIS notes that impa9ts to the ReyJ1,olds HistQriq District ate. 

attempting to be:tesolvedthrough a 11Meinotartdufuof Agreement" currently being negotiated 

among the Corps of Engineers, Cowlitz Couhty,the Department of Archeology and Historicai 

,
9 

Preservation (DAHP). the City of Longview) BPA, the National Park $erv1ce, potentially 

affected Native Anwrican Tribes, and the Applicant. 
10 

J i 6. 6 The FEIS concludes that demolitio11 of the Reynolds Historic Disttictis a11 

12 1,mavoidable and sigilificant adverse environmental impact, but thata:n approved Memorandum 

l3 of Agreernent mayresolye.this frnpact. 

14 

15' 

lq 
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6.7 The Staff Report does not propose any conditions of approvalrelati:ng to 

the Reynolds BistoriqDistrict. 

6,9 

6.8 TheApplicant's response (Exhibit A-65)states: 

"The Memoranciurn of Agreement process has been ongoing since 2014. 
Multiple drafts havt; be¢n circulat~d to the pllrties a:nd stipµlatlonsha'Ye 
bee11agreedto~ Tb:e dqcumentis'initsfinal draftand.i$ awaiting 
fina1ization and signatures by the parties·. 1' 

The Applicant objects to the imposition of a condition that would require fonnal 

approval ofa Menidtandum of Agreement as a.,condition ofpennitapproval. The Applicant 

adds that approval of a Memotandµm ofAgreement will he reciuired for federal permit approval 

and itis therefore 1.1nnecessary to impose it as a condition for this permit. (Testin:rony of Gaines) . -- . - . - . 
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Findin~ Relating to Statewide RaU Tra.n$por(a.tion; 

7.1 'The FE!S.atn:tlyzes the Project's impact on projected BNSF raffcapadty in 

theState·of Washington in Section 5~ 1. 

7.2. ln Tab,le 5J..:5 the FEIS examines the various segments ofBNSF mainline; 

their lengti+; thei~ available nµp:1ber qf J:racks { l or 2t thf'!ir :projected capac_ity in 2028:; and the 

impactofthe Project on their projected capacity. 

7~3 The FElS finds thattlw BNSF segment from the Idaho border to Spokane; 

having a length of 18,6. mile's and 2 currenttracks, has a projected capacity ofl06 trains per day 

in2Q28. Withinclusion ofthe Project's ttaiu.s, this seisn1entoflhe BNSF mainli11c is projected to 

be46trains oyer its daily capacity by292S, 

7A The FEIS finds that the BNSF segment between Spokanei'and PaSco; 

13 havillg alength of 14,?.5 miles andJ current track; ha$ a proj~cted capacity of56 tr21.fos per da,y 

14 in 2028. Witli inclusion of the Ptojectls trains, thi$ s~gn'let1t ofthe BNSF mainlineds projected to • 

16 

17 

18 

19 

20 

21 

22 

. . 

be J4trains over its. daily capacity by. 2028. 

7.5 The FEIS finds that the BNSF segment from Pasco to Vancouver, having 

alength of22l.4 miles and l current track1 has a projected capacity of 48 trains per day in 2028. 

With inclusion of the Project's traim,,tli.is se~ent of the BN$F mainline is projectedto. l>e. 1$ 

trains 9ver its daily•capacity by 2028, 

7.6 The FBIS finds that the BNSF segments from Vancouver to Longview, 

and from Longview to Auburn; are projected to be,at capacity with.the inclusion of the ·Project's 

21 tJ:'.ai11s. 

24 

25 
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73 The FEIS anticipates that BNSFwill make necessary inv.estmerits or 

operating changes to accommodate rail traffic srowth,. but it is unclear when these necessary 

improvements can be taken or:pennitted. IfalLnecessary improvements to increase capacity are 

not made the Proj e.c:t will ·contribute to these capacity exceedruices and' will resuJtin art 

·unavoidable and significant adverse impacto11rail, tr~portatioll, 

7 .8 The Staff.Report does riot iiichide any condition that would require Project 

trainsto operate onlyo11 segments-ofBNSF line having adequate capacity, I11stead, the ·staff 

Report proposes the following condition; 

llC011.dilion 1$. to allow fot adequateplanningtoaddtessproposed 
actlon~related trains co11tributin,g to segments exceeding capacity on 
mainline routes in Washington State, the Applicant shali notjfy BN,SF' and 
:UP before each identified operational stag~. {Stage 1A,. ·Stage 1 B., and 
. Stage 2) hegfos that will cha:rtge average daily tail traffic oti mainline 
toutesjn Washington State: The Applicant shaJlprepate a report that 
• doc:uments the notification of HNSF and. UP and.tracks chariges to average 
dmlyrailtraffic. Theteportmustbesubmitted to BNSF~ UP, Washington 
State Department of Tran,sportatibn, Utilities Transportation CQnniilssioil, 
and the:'Director of CowlitzCountYBuilding and .Planning atleast 6 
months before the; change. in average daily raff traffic, 11 

7.9 The Applicant concurs with the County's proposed condition with minor 

te\risions: (Exhibit A-64) 

Kaitala. adds: 

7.10 The Applicant's Re$ponse (A-65) adds: 

"Millennium does not corifroltl,ie taih:oad and, how they manage 
capacity .. ,. NeithertheO:mntynor the Applicant would be ableto 
detenninewhetherthe rail lil1eswereatcapacity. DavaK::iitalatestified 
that the railroad continuously makes improvements to mafo.tairt or expand 
capadty,11 

7.1 l In her supple:q1ental writi:en tesfimony the BNSF representative, Dav a 
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"Recenfinvesfo1ents in infraj;ttuctute in.thePacific Northwest.and. system 
wide ... demonstrate BNSF1s contimiing com111itment to making,needed 
capacity upgrades. As a result; itis notnecessary to .condition coal 
deliveries to the Proje,ct orlines being upgraded to a capacity set by the 
State of Washingtonand Cowlitz County." (Exhibit A_ .. 66' at Page 9} 

Findings Related to Rail Safety. 

8.1 l'heFEIS qi$t:u$ses the Project's impacts on riliLsafety irt Section S:.2. 

• 8 .2 Assuming that track improvements are made to t4e BNSf spur and 

Reynolds Lead (Findfug 4.8), the Pro}ectis likely tp resulfin an accideriton this, rail segment 

9 
involving a fully loaqed unit train •nee every 4 yegrrsi and an accident involvingan empty train 

once every 4. ye.ats, Collectively~ with all track iinprovements having been.ili.ade there is a 50% 10 

11 

12 

chance ofa Pr,oject-'related train accident on the BNSF spur or ReynQldsi Lead each year; 

8.3 If track improvements are not madethe FEIS predicts that the num:ber of 

13 Project-related tramaccidentsontht1BNSF spur or Reynolds Leadwo:uld be approximately 1.5 

14 to 3 times higher, or up to 1. 5 accidents per year. 

15 

16 

17 

18 

19 

20 

21 

22 

&A The FEIS predicts that the addition of Ptojecttrains would increase 

stt\tcwide rail accide11ts by 1 I.38 accidents per year. This is a 22% ip.qrease in rail'acctdents, 

The FEIS :finds that the increase m. rail line accidents is> at least in part~ the 

product. of insufficient tail line capacity as discussed in the previous section of Fin.dings. 
. -

8.6 The FEIS concludes thatthe Project would increase the potential for train 

accidents inboth Cowlitz . .Countyandacross the State of Washington. The tail Hne.operatprs 

could improve rail. safety through investments or operational, changes but it is unknown when or 

·· iftll~se aGtfonswl.ll be tak,en.orpertnitted, Therefcme; the J?EIS concl1,1des1ht\t Project-~late.d ~ . , 

24 trains could resu1tin an unavoidable and significant adversdmpact on rail safety. 

25 
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8.7 The responses of the Coµnty; the Applicant and BNSf' are the same as 

their responses to the rail capacity issued discussed above. 

·9, FindingsRelatjng to Vessel Transportation. 

9.J The FEIS discusses the Project's impacts on vessel transpmiationjn 

Section SA, 

9 .2. At completion the Project is ex:pected to load 70 oceangoing vessels per 

month~ or 840 vessels per year. Each vessel makes2 ''tr:ansitst! of the ColumbiaRiver,·resultihg; 

in I ,680 total transits annually. 

9.3 80¾·ofthe Project vessels are expected to he in the 11Panamax11 cla~s, 

11 having a car,acity of up to 100,000 tons and with a draftof 43 foet The remaining20% are 

12 expected to be of the 11Handyma:xn class havfog smaller capacities and somewhat shallower 

13 drafts. 

14 

1.5 ... 

16 

17 

18 

19 

20 

2J 

22 

23 

24 

25 

9.4 Currently there are approximately3,800 annual transits of the Lower 

Columbiiby commercial vessels unrelated to the Project. These are commercial vessels going 

to and coming from upriver ports in Portlan,cl, Vancouver @d elsewhere. 

9.5 By 2028 the number of transits by unrelated commercial vessels,is 

e:;<.pectedto increase to 4,440. Addition of the Project's vessels would ihcreasethetotal n1.U11her 

of afui11al transits of the Lower. Columbia to 6,120. 

9.6 The Ptoject would therefore result in a ·3 8% increase in 2028 vessel traffic. 

9.7 An increase in vessel traffic.increasestlle risk of vessel :hicidents includin 

collisions, groundings, fire, e~plosions and othetem,ergencies .. 
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9.8 The FEIS anticipates that the Project will result in an increase of::t8 vesse 

2 incidentrrper year along the Lpwer Columbia. 

3 

4 

5 

.6 

7 

8 

9 

The severity ofa vessel incident can vary greatly from no damage to total 

loss, and not all incidences are likely to result in notable damage. 

9 .10 The FEIS finds that if a Project-related vessel incident occurs the impacts 

could be significant depending on the nature and location oftlie incident, the weather conditions 

at the time and the discharge of oil. 

9.11 The FEIS concludes that althoughthe likelihood of a serious Project~ 

10 1;eh1ted vessel incident is low, then! are no mitigation measures that could completely eliminate 

11 the possibility of an incident orthe resulting impacts. 

12 9.12 The Staff Report does not propose any conditions to mitigate the impacts 

13 of a significant vessel incident. 

14 

15 

16 

17 

1_8 

19 

20 

21 

22 

23 

24 

25 

9.13 The Hearing Examiner proposed a condition of Project approval.siinilar to 

one imposed recently in In re NWIW, Cowlitz County HearingNo. SL 16-0975. Thatproject is 

located a few miles upriver near Kalama and involves the production and shipping ofmethanol 

by vesseL Its shoreline pern1it contains the following condition: 

"20. Methanol Spill Mitigation. In the event of a spill ofmethanol 
from the Project site or from a methanol ~argo vessel, resulting in 
. demonstrable impact to the natural >shoreline and the resources• and 
ecology ofthe shoreline, as. a condition of continued permit approvalthe 
Permittees shall promptly ·prepare and undertake full mitigation of all 
impacts to the natural shoreline and resQurces and ecology of the shoreline 
as required by the Department.of Ecology, the Environmental Protection 
Agency or any other agency with jurisdiction pursuant to applicable state 
or federal law. In the event of any uncertainty as to the sufficiency of 
mitigation or its implementation the issue shall be returned to the Hearihg 
Examiner." 

Findings .q/Faet. Cone/us ions 
oflawand Decision Denying 
Permits ~· 27 

000034 

COWLITZ COUNTY HEARING EXAMINER 
299 N.W. CENTER ST,/ P.O. BOX939 

CHEHALIS, WASHINGTON 98532 
Phone: 360-748~3386 



APP029

l 9.14 The A,pplica11t objects to, the imposition of a $irnilar condition on thrs 

2 Project. TheApplicant argues that the vessels used for transporting coal will not helohg to, the 

3 

4 

5 

6 

7 

8 

9 

Applicantandit will not have control over them. The Applicantthetefore objects to being held 

responsible for the actions of' third parties. {Testimony of.Gaines) Additional objections to this. 

proposed conditiol). (lte found inthe. Applicant's Responses, Exhibit A~65 in Section 4. 

10, Findings Relating to Tribal Resources. 

10 .1 The FEIS discusses frnpacts on tribal resources in Sectidn 3.5, 

10.2 A section of the Columbia River locatecl upstream from the Project site, 

10 
co1iunon1y referred to as 11Zone 6ft, is a c;dtica.l tribal cominercial~ subsfotence and <:ieremonial 

fishing area for a.nUrt'.lber ofAmerican Indian Tribes. Zone6·con.sistsof that portiQ11 of the 11 

12 Columbia River approximately bounded by Bonneville Dam to the west and by McNary Dam. to 

13 the east, a d.ista,rtce of 14T111iles. The location of ZOne tiisidentj:fieq 9irFigure 3.5-1 in the 

14 FEIS. 

15 10;3 Four tribes or confederation oftribes:theConfederated Tribes artd Bands 

16 .of the: Yakima Nation.the Confederated Tribes of the Umatilla Indian Reservation, the 
17 

Confederated Tribes ofWatri:1Springs and the Nez Perce Tribe.have reserved rights to fish in 
18 

19 

20 

21 

22 

23 

24 

the Columbia River and its trib1.1tarjes .. Collectively tb.ese tribes a,i1d collfederafions form tlie 

"Columbia Rfver Inkt-'Tdbal Fish Coriln1ission" (CRITFC). Men1ber tribes of CRITFG rely on 

Zone 6fotfishing an,d are referred to as 11treatyTribal Fishers"; 

1 OA Chinook Salmon is the mostabundant species caught by Treaty Tribal 

Fishers. 
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10.5 The Department oflnterior, through the Bureau oflhdfa,n Affairs, has 

2 establis:hed :tl .fishing access sites on the .. Coh.rnibiaRiyer withinZone6for theexc1usiveuse of 

3 

4 

5 

6 

7 

8 

9 

Treaty Tribal .Fishers. ·Jhe sites are .n1anaged by CRJTFC for the benefit ofmember·tribes. The 

shes were set aside by the U.S. Congress to providefishing access to tribal fishers whose 

traditiona1 fishing grotu).ds were ihundated by the: Columbia River dams. These sites are deemed 

to: be culturally significantfo that they are at or near traditional villages OJ:" fishing locations;. Of 

these 31 sites~ 20 are located on.the Washington side of the Columb1a River. 

10.fr Treaty Tribal Fishers gain access to these sites either by boat or from the 

10. highway. Highway access often teqi.lires crossing the BNSFtracks at-grade. Treaty Tribal 

11 Fisllers inay set up residence atthe access sites in May and remain until October, At times 

l2 dunngthisperiod thete may beas many as 80 tribal members camping at any 011e ofth~rp:any 

l3 access sites. 

14 

15 

16 

17 

18 

19 

20 

:21 

1 o. 7 Ih addition to these manage4 acces$ sites, treaty Tribal. Fishe,rsiaiso acces 

the rivet at many other unimproved points along Zone 6. 

1 O.S: Project-related BNSF trains vVouldtravel 1:hrough,Zon~ 6~ genera.IJy 

oetween the highway and the tribal fishing access areas. 

10.9 The FE1S finds thatProject-.related trains could result in delays to tribal 

:usher's access to traditional fishing sites as well as delays to delivery of fi$h to buyers. 

·10,10 lnaddition., as Treaty Tribal Fishers atcesstheColuµibiaRiveratmultiple 

42 
unmapped locations using unimproved, al-grade crossings, Project-related trains couldjmpair 

23 Treaty 'tribal Fishers! .ability to acc:ess these traditional fishmgJocations, especially during , 

:24 .summer months. 

15 
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JOJ 1 The FEIS :i:1n4s that Ptojectis riewdocks, dtedgi!lg, etc .. , would cause 

physica,l ffild 'behavioral respons.e13 in fisbthat would.resultin injury, and would affect aquatic 

habitat. Affected fish could include those heading upstream to Zone 6, 

JO.T2. Jlie FEIS finds t1:rnJProjectv¢ssels could resultin wake stranding; and 

other impacts affecting fish, includingthose heading upstream to Zone 6; and could haye·the 

greatestbnpacton Chinook Salmon, 

i0.13 The FEIS finds thatthese construction.and operational impacts could 

reducethertumber offish surviving to adulthood.and retu.ti1ing to Zone 6; and could affect.the 

10 nurn,ber offish 1.rvaHable for harvest by Native Atrierictm T.tjbe~; 

11 10.14 The FEI:S alsofinds that theProjectwouldresult in fugitive coal dust 

12 particles· being generated by tail transport. M$Xitrium coal dust concentrEttion:s would occ:ur 

1:3 · within approximately 100.feetfromthe railline; 

l4 

15 

16 

17 

J8 

J9 

20 

21 

l()JS CoaI dustpmticles generateg by Project operations as well 1,¼S Proj®t"' 

relateti trains would enter into.the aqWl-t~i;, envitortment This irn_pacHs unavoidable but wc,uia 

not be expectedto affecdish behavior or fish survival. 

10 .1 (5 To mitigate these various impa,cts a numl:ler.ofproposed mitigation 

measures ate i:mpos¢d.ontheProjcctand are included in the.County's conditions of Project 

approval. 

10; 17 Despite the imposition of these mitigating measures, the FEIS concludes 

that coM~tion a:nd operation of the I>roj ect could result:inindire¢t1mpacts .oit tribal resoui:c~s, 
22 

23 causing physical or behaviorEtlr~sponses- to fish and .affecting aquatic habitat. These impacts 

24 c.ou:ld reduce the m.1mbet of fish surviving to adulthood ancf returning to Zone 6, which could. 

25 affectthe number offish available for harvest by Treaty Tribal Fishers. 
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I 10.18 The FEIS also conclµdes that Project-related trams would travel throiigh. 

2 ateasadjacentto and within the. usual·andaccustomed fishing areas of Treaty Tril:ial Fishers,.and 

3 
could ~strict l:lccess to tribal ti:sb1ng areas~ altbo:ugh various factors make the scope of this 

4 
impact difficult fu.quantify. 

6 

7 

8 

20; 

11. 

10.19 .A-ddi.tionaltribal impa~ts µnrela.tedtq the FBI$ are addressed in Section 

Findings Relating to Nef Greenhous.e Gas (GHG) $missions~ 

11. l The FEIS, analyzes the Projectrs Greenhouse Net Gas '(GHG) emissions in 

.s·ectibn S,8, 10 

11 , 1I .2 The f'EIS an1:1.lyi~s the Proj~ct's net GHG:: emission:s under four scenarios: 

12 (l) the2015 U.S. andI11ten1ationaLEilergy Policy Scenario; (2) the No Clean Power.Plan 

13 Scenario; (3) th.e Lower B,ound Scenario; and (4) the Upper Bound,Scenw::io. Tbese•four 

14 · scenarios. and lliejr ~ey concepts are explained on page 5 _g.;g of the FEIS, The four scenarios 

15· 
were compared against abaselinexe,pr.esertting conditfo:ns·.ffthe Project was not built. 

17 

JS. 

20 

21 

22. 

11.3 The FEIS concludes that the 20 lSU;S. anc.i International Energy·Policy 

Scenario best represented e:xistin.g conditions·under which the ProJect·would operate. 

11.4 Relying onthe 2015 U,S. and Iuternatiorul.l Energy Policy Scenario, the 

FEIS concludes that the average net ,emissions during.full Project operations is.1.99 Million 

Metrfo Ions of carbon dioxide equivalent (COze}, 

11.5 The FEIS concludes that unlessthe net GHG emissions (1.99 Million 

23 M¢tric: Tort$) is .fµlly mitigated, :th¢se emission,s will have an unayoidable
1 

signifi~1µ1t a4vetse 

24 environmentaHmpact. 

25 
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11.6 The FETS, at page 5.8~24, states thatthe Applicant proposed to mitigate 

100% of the GHG identified in the 2015 U.S. atid International Energy Policy Scenario.. That is, 

at operations at maxhnum. capacity, the Applicant proposed to mitigate l. 99 Million Metric Tons 

per year from 2028. to 203 8. 

11.7 ])urin:g the hearing the Applicantannounced that this staternentj.11 the 

FEIS is incorrect The Applicant does not propose to mitigate 100% of the GHG emissions 

identified in the 2015 U.S. and International Energy Policy Scenario. 

1 l.8 It does not appear that this correction.was made known to any parties prior 

to this hearing. In particular, Ecol9gy was not notified of this correction during its consideration 

of theApplicant1s request for a Section 401 Clean Water Certification, 

11.9 Despite the FElS conclusiom;,/C01mty Staffdoes not propose any 

condition of Project approval that would require mitigating for net GHQ emissions. 

11.10 The Applicant instead propo.sesto mitigate 100% oftheProJect'sl!Scope 

1 'Letnissions. TheApplicantcalculates that this would amount to approxinlately 10,000 tons per 

year, or 1/2 of 1% of the mitigation reqµired in the FEIS. 

11.11 The term "Scope 1 u refers to a GHG e.rnissions measuring system 

involving th:ree tiers of emissions: Scope 1 emissions are also referred to as "direct GHG" and 

are defined as "emissions from sources thatare owned or controlled by the organization"? Scope 

2 ernissiorts are alsl) referred to as ''energy indirect GHG" and are defined as 11emissions from the 

consµmption of purchased electricity, stearn, at other sources of energy generated upstream from 

23 the organization"; and Scope 3 emissions are also referred.to as "other indirect GHGI! 811.g are 

24 defined as •iemissfons that are a consequence of the operations of an organization, but are.not 

25 directly owned or controlled by the organization11
• 
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I ll.TZ The FEIS does 11otusethe ten:ninology Scope 1, Scope2 and SQQpe: 1, but 

2 . its anaiysis of net e1nissions: appears to include Scope l, ,Scopea'.2 and Scope 3 emissions, 

4 

. 6 

7 

8 

9 

12. FINDINGS RE:t..ATlNG tOTHE PROJE~T'S COMPLIANCE WITH THE 

SHORELINES MANAGEMENT ACT (SMA) AND THE COUNTYSHORELINE 

M;\S'J'Ell PROGRAM (SMP) . 

'12.1 The Columbia River is a shoTeline of statewide significance. 

12.2 For shorelines of'statewide significance the SMA and.the SMP decla.re 

thatpreference is given in the following order to uses which: ( l}recognize and :Protect.the, 

10 
statewide interest o:ver lo.cal interests; (2) preserve the riaturalcharacter ofa shoreline; (3) result 

11 i11 long term ewer short tertn b,en,efit; (4) protecttheresm.JI'ces ~d. ecqlogy ofthe $11c,relin.e~ (5) 

12 increase public access to publicly own:ed areas of the shoreline;, and (6) increase recreational 

13 oppo:ttunities for the public in the shoreline;;: 

14 

15 

16 

12.3. The Applicant has the burden of proving that all of the·requfrements ofthe 

S:MA andthe Cowlitz County SMP have been met 

12.4 The notseimpacts pfthe f>roject, as set forth in Section 2 of the Findings, 

17 
precl.ud~ a:ny conclusion that the use results in king term over short term benefit. 

18 

19 

12.5 The increased risk of cancer. relate.dto the Project; as set forth in Section 3, 

of the Findings; precludes any conclusion that the,Project results in aJongterin ov~r short term 
10 

21 

22 

24 

25 

benefit. 

12~6 The traffic impacts of the Project, as set forth in Se~tion 4 of the Findings,, 
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12.7 The disproportionate impacts of the Project on minority and low income 

populations as a result of noise impacts, as set forth in: Section 5 of the Findings, preclude any 

conclusion that the Project results in a long term over shorttenn benefit. 

12;8 The impacts of the Project onthe Reynolds Historic Dis'trict,as set forth in 

Section 6_ of the Findings, preclude any conclusion that the Project resultsin a lotig terin over 

short term benefit. 

12.9 The impacts of the Project 011 statewiderail capacity. as set forth in: 

Section 7 ofthe Findings~ preclude any conclusion thatthe Project recognizes and protects 

statewide interest over local interests. 

12.10 The impacts of the Project on rail safety, as set forth in Section 8 of the 

Findings, preclude any conclusion that the Project recognizes and protects statewide inter,est over 

local interests. 

12.11 The impacts of the Project on vessel transportation; as set forth in Section 

9 of the Findings, preclude anyconclµsionthattheiProject recogn.izes and protects statewide 

interest over local interest. These Findings further preclude an.y conclusion: that the Project 

protects the resources and ecology of the shorelines. 

l2.12 Tht:: impacts of the Project on tribal resources, as set forth in Section 10 of 

the Findings, preclude any conclusion that the Project recognizes and protects statewide interest 

over local interest, and further precludes any conclusion that the Project protects the resources 

and ecology ofthe shorelines. 

12,.13 Toe impacts oftheProject on net Greenhouse Gas emissions, as set forth 

in Section 1 l of the Findings. preclude any conclusion that the· Project recognizes and protects 
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g 

statewide interestover1ocal interest, and further preclude any conclusion thatthe Project protect 

the resources and ecology of the shorelines. 

FINDINGS RELATING TO UNRESOLVED ISSUES. 

13. Finding Relating to the Applicant's Ability to Construct Docks and Other 

Improvements on Leased: Sb.de-owned Aquatic Lands. 

13J As notedinthe BackgroundSection, the aquatic lands adjacent to the 

Project site are owned by the State of Washington. These:aquatic land$ are leased to Northwest 

• Alloys under Aquatic Lands Lease No. 20-809222 through January 2038 (the "Aquatics Lease"). 
9 

10 

11 

13 .2 Docks 2 and 3 would be constructed within the area of the Aquatics Lease. 

13.3 OnOctober24, 2017, DNR issuedits·written 11 Memorandum ofDecision" 

12 (the "Memorandum of Decision'') notif)'ing Northwest Alloys, as Lessee, thatDNR is denying 

13 pennission to construct Docks2 and 3 and other•necessary improvements· within the Aquati{:)s 

14 Lease area. (ExhibitA-104) 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

13 .4 The Memorandum of Decision notes that Northwest Alloys cannot build 

improvements on the leased property without DNR's prior written consent. The Aquatics Lease 

gives DNR the .right to deny requests to build improvements if it determines that denial isin the 

best interest of the State. The Memorandum of Decision analyzes the proposed improvements 

and concludes that it is not in the State's best interest for these improvements to he constructed 

on State-owned aquatic lands. 

13.5 Although the Memorandum of Decision is addressed to NorthwestAlloys 

itwould apply equally to the Applicant. either as the operator for Northwest Alloys or as its 

sub lessee. 
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1 14. Findings Relating to the Ability of the Applicant to Conduct D.redging on, 

2 Non-LeasedSt11:te-owned AquaticLands. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

14 

'15 

16 

17 

19 

IA 1 To accommodate bertliing of Panarnax-:size, vessels the Project requires 

substaritiai dredging adjacent to proposed Docks 2 and 3. 

14,'.2 Mu9h of the pr~n;,qsed dredging axea lies outside of the Aquatics Le~se 

area. ExhibitA-27 identifies both the Aquatics Lease area (surtoilhding Docks l, 2 and3) as, 

well as' the proposed dredging area, referred to. as the "Dredging Ptlsm", which lies mostly south 

and west of the Aquatics Lease area; 

14.J The Memorandum bf Decision :re,mi11cis Northwest Alloys thatthe 

Aquatics Lease: 

11Applies only to the leased property. The lease .does not authorize 
activiiies,onlands outsideiheleased area. Accordingly, a separate 
ELuthorlzation from DNR w-0uld be requireclfor clredgipg a,.rea+, outside the 
leasehold, DNR h~, not recl!ived an application to conduct dredging 
'outside the leased area associated with the pla.:n submitted by Northwest 
Alloys. 0 

14.4 To elate Northwest Alloys (flnclby extensio11, tlle Applicant) has,not 

applied for or been given petrttlssfonto conductdred$ing on,State~oWned aquaticlands lying 

14.5 Without the proposed dre,dging of the, 11Dtedging Prism11 
· as shown on 

20 Exhibit A-27, Projectvesselswill be unable to herthatp:roposed Docks 2 and 3. 

21 

22 

n 
:24 

25 

14;6 :Although DNRhw; not expressly dertiedperniission to dredge outside of 

the. Aquatics Lease area, its refusal to allow construction of Docks 2 and :3 suggests that a request 

to unllertake·dredgingonn~by aquatic l@ds, once made,willlikely be denied aswell. 
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15. Findings Relating to the Applicant's Ability to Dispose of State~owned 

Dredge Materials. 

15.1 If dredging on State .. owned aquatic lands is eventually approved~ the 

resulting-dredging will produce 350,000 yards of dredge materialrequiring disposal. 

15 .2 The Memorandum of Decision reminds Northwest Alloys (and by 

extension the Applicant) that the disposal of these State~owned dredge materials tnust be 

approved byDNR. The·Memorandum states: 

''The plan submitted for DNR's approval by Northwest Alloys also failed 
to identify how Millennium would dispose of the sig:riificaritamount of 
dredge material generated .by the proposat .... 

From the information NorthwestAiloys submitted, it appears Millennium 
may he contemplating removal of dredge materials from the Columbia 
River. DNR has an interest in ensuring that the State receives 
compensation for valuable ma:te:dal removed from the. Coltnnhia. River and· 
that removal is 1ntheState's best interest. Removal ofJ;ock, gravel, sand, 
silt, and any other valuable material from the Riverrequires a contractof 
Ieasefrom:DNRthatauthorizes the removal of the valuable material and 
fixes the c:ompertsation owed the State, NorthwestAlloys lease With. 
DNR does not provide the required authorization; .... 

Because the plans and specifications submitted by Northwest Alloys are 
inconsistent with the lease and fail to provide essential information 
necessary to review the proposal1 DNR has determined that it is in the best 
interest ofthe State. to deny Northwest Alloys requestat thistit11e,11 

(ExhibitI-104, pages 5 and 6 of Memorandum) 

15 .3 The Staff Report, at page 6; notes that the .,Applicant had been working· 

with the Corps of Engineers and other agencies for permission to place the dredge material at the 

Ross Island Sand & Gravel site in Oregon. The Corps1 approval ofthis request is currently 

pending. 
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15.4 Even if the Corps of Engineers approves the A.pplicant's request to dispose 

of the dredge material at the Ross Island Sand & Gravel site, this propose~ disposal lacks the 

necessary permissicm from DNR. 

15.5 The Project's dredge material could be placed elsewhere in the Colun1bia 

River butthis alternative has been found ta be problematic. As noted in both the Staff Report 

and the testimony of the Applicant's consultant; Glenn Grette, the physical composition of the. 

dredge material has. prevented finding a suitable location in the river to deposit it. 

15.6 As the Applicant does not have DNR'spermission to place the State.­

owned dredge material in Oregon, and as its placement in other areas oftl:ie river has proven 

problematic, there is no approved plan for the disposf,l} of the Project's dredge materials. 

16. Findings Relating to Water Availability. 

16.1 As set forth at page 2.,15 of the FEIS, the Applicant's intended primary 

source of industrial water for Project operations is treated stonnwater. Onsitewells are.intended 

as a backup source during dry weather and as otherwise needed. 

16.2 Waterwill be needeclfor both Project operations and ±ire protection. 

Operations include dust control, stockpile spraying, and equipment wash down. The Projectis 

reliant upon water to properlymanage coald'ust. 

16.3 It is anticipated that peak process water demand would be approximately 

5,QOO gallons per minute, and peak emergency fire water.demand would be approximately 1,500 

gallons per minute. the Applicant's existing activities on the leased property have a current 

demand. of approximately 1,063 gallons per minute (FEIS at 4.4~ 15). 
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16.4 The Applicant's lease with NorthwestAlloys includes an assignment of 

2 historical water rights to ,vithdraw groundwater from onsite wells. These historical groundwater 

3 rights allowwithdrawal of23,f50 gallons per minute. 

4 

5 

6 

7 

8 

9 

10 

16.5 TheFEts :fmdsthatthe Project's antici.patedindustrial water need, coupled 

with its current needs; is within the volume of water rights held by Northwest Alloys. It adds, 

however, that it is u.nkilown whether these water rights were relinquished back to the State of 

Washington for noni.lse. The FEIS concludes thatrf these historical water rights have been 

relinquished new water rights :will need to be applied for under the nomial regulatory process. 

16.6 Ecology, irdts Decision denying the Applicant's request for a Sec:tion401 

11 Water Quality Certificationt reminds the Applicantthat its plan to collect and use storm-water 

12 requires that the Applicant obtain a water right permit in accordance with Chapter 90,03 RCW. 

13 16. 7 To date the Applicant has not applied for a water right permitto collect 

14 and reuse storm.water asits primary source of water, 

15 

16 

17 

18 

19 

20. 

21 

22 

24 

25 

16.8 Ecology also notes that the historical grpundwater rights held by 

Northwest :Alloys may no longer he valid.as Ecology has not been provided with any inf'ormatioi 

documenting their continued·beneficial use since the early 2000's. 

16.9 In December 2016, Ecology requested infomiation from the Applicant 

documentingthe.currentartd recent water µses at tlie Project site. As of September26, 2017, the 

Applicant had not provided this information. 

16.10 Ecology concludes thatwithrn,itproof of water rights the Applicant Will 

not be able to legally carry outthe Project 
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l 16.11 As the Applicant has not received,.or even applied for, a water rightto 

2 collect and use. stormwater and as the Applicant has so farfailed to produce any evidence 

3 proving t4e continued validity of hfstoric groundwatertights1 there is currently no evidence that 

4 

5 

6 

7 

8 

9 

lO 

11 

the Project h.as>suft1cient water to ptoi:,.erly manage coal dust/provide for other operatfonal needs 

or assure .apequateJire. s,uppression. 

17. Findings Relating to Anti-Idling Policies. 

17 .. 1 The shipping of coal will result in the arrival of840 oceangoing vessels at 

the Project's docks annually and the arrival ofov-er23~000 locomotives at the·Project1s railyard 

annually. These vessels .and Joc.omotives Will rely 011 diesdirtotors. 

17 :2 The use of These diesel motors will result in Diesel Particulate Matter 

12 (DPM). Tlie:FEI8 findsthatDPM is harmful: and is th:e cause of the. increased.risk of cancer 

1.3 from the Project. Toe FEJSJherefore recotl'lrtlends that nanti-idling11 policies. be imposed upon 

14 both vessels .an.dlocomotives to eliminate orat leasrtn.inimize DPM caused by unnecessary 

15 idling. 

16 

17 

18 

19 

20 

21 

173 The County Staff Report recognizes the benefit of anti-id:lirig policies but 

proposes that the,Applfoant in.1p1ement it$ own W1ti~fdling policies. (Condition 32) 

l7 .4 The County1s proposed.Condition 32 would allowthe Applicant to decide 

what anti--ldling poHde$ to im,pose oh its operations, •or whether to i:tppose any at all. 

•115 TheHearingExaminer proposed·acondition of.Project approval similar to 

one imposed recently in In re NWJW, Cowlitz County Heating No;SLJ 6~0975. As previously 
22 

23 

24 

25 

11qjed in Finding 9.13, that projectirtvolves a nearby methanol productfon.and sltippittg facility; 

Thatprojectanticipates a maximumof72 vessels annually. or less than JO% ofthisPrbjects 
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vessels, Despite theProject'stewettnnnber of vessels, itwi:µ; detetmined that an anti-idling 

policy was honetheles.s :important: In ordert() minimize ves$e1-.related:PPM the following 

condition was imposed on that project's shoreline p.ermit: 

11(A) .All methanol ca{gb vessels sha.11 JJe eqiµpped With the necessary 
t(i:hnology to rely op shore power for all onboard activity while berthed ~t 
the marine ternrinal. No berthed.methanol vessel shall operate its engines 
to provide electficai power except in ilie event ofan emergency outage to 
sliote power/' 

17.6 In the industry,.the use ofshore power for all shipboard activity while 

docked is known as ''c:o ldjronirtg'I. 

17. 7 The Applicant objects to the imposition of a cold ironittg polir;y on this 

Project. The Applicant atguesthatsuch a.policy Would be>expensive,impractical and 

u11precederited in the bulk products shipping: bµsiness. (Testimony of Bennett) 

17.8 The Applicant adds thatinathe Kaiama.Methartpi Projec4 the devefope:r 

owned the fleet o:fyessels. being used and could construct th¢ vessel$. to a common. electrical 
15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

system. In:contrastfthisProjectwill relyonindependentbulkcarriers and theApplicant will not 

have the same cop:tro:Loyerthe electtica.i systems they use; (Te:stimony qfl1epn~tt) 

17.9 TheApplicanthas not prepared a formal anti,-idling policy for vessels. 

When asked what its antiddling policy would be the Applicant replled thatit would 11be the same 

as js done elsewhere;'' (Testimony of Bennett) 

:17.10 In regard to ari anti-idling policy for lotomotfves; the Applicant testified 

that it woµldrely on.the policies ofBNSF. (TestimonyofBe:nnett) 
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18. Findings Relating to Possible Impacts from W3ke Stranding. 

l8.l When the wake from a vessel meets the shoreline it cap, carryfish and 

deposit them on the beach, potentially stranding them where they would be susceptible to stress, 

suffocation, and predation before they could return to the water; This phenomenon is referred to 

as "wake stranding''. 

18.2 Wake stranding depends onvarious factors such as the slope and breadth 

ofa beach; the river's stage; tide stage; depth ofwater; vessel size; direction of travel and speed 

and wakes from other passing vessels. 

18.3 Wake stranding has been documented atvarious locations alongtlle Lowe 

Columbia River. Those portions of theLower Columbia shoreline having gentle shoreline 

slopes, sandy beaches, a; confined river channel and close proxit11ity to the navigation channel, 
. . 

along with variQus other factors, tend to have a higher incidentof wake stranding. Studies have: . . 

also suggested that wake stranding is particularly troublesome along nBar)ow Point Iii .focate4 a 

short distap,ce downriver from the Project site. Studies to date have concluded thatsub.,yearling 

Chinook Salmon are particularly susceptible to wake .stranding due to their smal.Lsize and· 

preference for swimming near the shore. Lower Columbia Chinook Salmon are a threatened 

species. 

18 .4 The FEIS, at page4, 7-33, notes that while the scientific literature 

generally acknowledges the problem. of wake strap,ding in the Lower Coh:u:u.bia River, 'the 

literature has not yet identified methods to quantify its impact to ChinookSaJmon or other fish. 

23 • Nonetheless. the FEIS concludes thatthis Project's 1,680 transits will have an adverse effect on 

24 Chinook Salmon and other fish as a result of wake stranding. 

25 
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18.5 During the environmental review process several federal and S~te 

agencies, including U.S. Fish and Wildlife, Washington Department of Fish and Wildlife 

(WDFW) and Washington Department of Natural Resources (DNR)expressed concerns that the 

DEIS un.derstated the Project's additional impact to the wake stranding problem, @d encouraged 

additional study of the phenomenon to determine the Project1s impact and necessary mitigation. 

18.6 The County Staff Report does not discuss wake stral1ding or propose any 

mitigs.tion. The Coµnty explains thatthis is an i.ssue best addressed through the federal 

permitting process. (Testimony of Placido) 

l8.7 In response to questioning from the Hearing Examiner, the:Applicant 

11 revealed that it has recently proposed .a, mitigation plan for wake ·stranding. This proposed 

12 mitigationpfan is contained.in a Memorandum from Mr. Grette to National Marine Fishery 

13 Services (NMFS) dated M!.iy 30, 2017. (ExhibitA-60) 

14 

15 

16 
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18 

19 

20 

2l 
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18.8 According to the Applicant's proposedrqitigatib!l plan, the·Applican{ 

believes that its Project activities will cause the 3,800 unrelated commercial vessels going to and 

from upriver ports to slow for several miles; The Applicant asserts that this will reduce vessel 

speeds past Barlow Point, thereby reducing wake stranding at this critical location and mitigating 

for any wake stranding the Project's vessels might cause further downriver, 

18.9 The various upriver ports (Portland,Vancouver, etc) have not been 

notified of this mitigaJion plan Qr of its claim that the Project will force their vessels to slow. It 

is unknown whether these ports will disagree or, conversely, whether these ports \¥ill argue that, 

if true, the Project fails to recognize and protectthe statewide interest over local interest. 
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1 18.l 0 During the h¢aring there was conflicting testimony atto whether the 

2 Project would cause• all non~project vessel traffic to slow past Barlow Point. The. Applicant's 

" ;;) witness, DM Mills, testified in writing that the Project wouldforce all other traffic to slow to 8 

4 

6 

7 

8 

9 

10 

11 

kriofapast Barlow Point (Exhibit206). Buta men1ber ofthe public, Rob Ric~, who has several 

decades of experience with Columbia River transportation~ testified that the. Project woµld not 

cause other vessels to slow, 

18.11 On October 10, 2017, NMFS issued its Biol-Ogical.Qpiniotrfor NWIW (th 

Kalama MetbanolProject) (ExhibitA.:61), previously referred.to in ,Findirlgs 9 a11d 17. It 

includes a Wake. Stranding Monitoring Plan for the Kalama facility. (ExhibitA-62) The 

monifotU1g;plan reqµires NWIW to Jund, etther ipµiv:idlli!lly ol' with others, a .. sm4Y to .examine 

the rates offish stranding atfhree sites along the Columbia River:. Harlow'Pdint1 County Line 

13 Park and Saµvie I$land. Studies ·will :extertd over seven mouths (March through September) .in 

14 years one; three and five qf the pr()ject. witltyear zero bein~ the first March ~er prodllCt is 

15 

16 

17 

is 

19 

20 

21 

shipped from theXalama facility. The study can he delayed up to two years to allow other 
. . - . 

appliqip.ts from othecproJects to participate in funding. (Th~ Kalama pi;ojectjs not yet 

approveci, let alone operatiorlal, and so. iiyear zero11 of the study remains at least a few years 

away.) 

18, Findings Relating to Statewidelmpacts from At-Grade RailCrossings. 

nu The Project has been formally opposed by the cities of Vancouver, 

22 
Washougal, Camas, Olympia, Tacoma; Seattle, Stevenson; and North Bonneville in the State of 

Washington; by the cities ofSan:dpo1nt; Dover~ Ponderay and K:ootenalin the State of Idalio; by 
23 

24 the cities of Livingston, Missoula and White Fish in the State of Montana;: and by the cities of 

25· Portland,.Milwaukie and Hood River in the State of Oregon'. 
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l l&.2 These dties have expressed.a comrnon concern thafthe Projec:t's trains 

2 wilLhave significant adverse impacts to traffic at at-grade rail crossings and impair the cities1 

3 

4 

5 

6 

7 

8 

9 

ability to deliver emergency servic:es. 

18,3 As examples,. vancouvet (popwation .17,5,000) rt.ates that it has 27 at-grad 

crosshigs,.13 of which have no altemfl.te access, Nearby Washougal nQtes that it 11.as 5 at-gr~de 

cr'ossingsihdudingthe most heavily used at;.grade tail crossing in the State, 

l8A The FEIS,.in Section 53.42, contains a study ofselectedat~grade:rail 

crqssfo.gs throughout 1:he State. A list of the selected yrossings is found at 5.3-21 and a.map 

lQ shQWing their location is at5J-;23 (the "FEJS Study"}. The FEIS Study ex:antir,i.es 44 at-grade 

11 

12 

rail ·crossings throughout the State. The. selected crossings are largely in sparsely populated areas 

of rutal counties,. and are ainio'st enth:ely fo Eastern \Va$hingto.IL 

'185 · The only selected cross}ngs in Western Washington are 6 crossings in 

14. mQstly;.ruraI Lewis County (population 75~000J These include the. crossing in.Vader (SR 506) 

15 with. a. :population of 600 resident.st the crossing in Winlock (SR 505) with a poptilation of 1,200; 

l {i· 
the crossing atBig .• Ha1tilford Road north of Centralia with no nearby population;: and 3 crossings 

17 
.on the .. east si:de of Centralia (popu.latiqrt 151000). 

18 

19 

20 

21 

18;6' The FEIS does not examine any crossingsin Vancouver (population 

175,000) ot the rest of Clark County; Olyrnpia/Lacey(population • 100,000) · ot the rest o:f Thursto 

County; Tacoma (population 211,000) or the test of Pierce County; or Auburn (population 

22 
78;000)or the rest of King County, 

23' 18.7 Th~ FEIS concludes tlJ.ati Cit the seleqte4.sites, the Project will notresultin 

24 unavoidable, significant adverse iinpacts.to traffic. But the FEIS does not reach any conclusion 

25 as to the Pr9ject1simpacts at th~ at-grade. rai1 crossings not studied. 
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18.8 As the FEIS Study does riot examineimpactstotrafffoin any of 

Washington's urban centers, especially those in WestemWashlngton, the Study does not inform 

the decision making asto whether the Project recognizes and protects the statewide interest over 

local interest. 

19. Findings Relating to the Lease of BPA Property. 

I 9 .1 Portions of the proposed Project site are located on property owned by the 

Bonneville Power Administration (BP A). Areas ovmed by Bl'A are identified on the map 

submitted as ExhibitA-27. 

19.2 Asuotedin the Staff Report, a portio11 ofthe Project's rail loop wotild be 

cpnstructed on2 parcels currently owned by BP A. BPA has not yet made a determination 

whether to grant necessary easements. to the Applicant BPAwill not make this determination 

until the Corps of Engineers has issued the NEPA FElS. 

19 .3 The Applicanttesponcis that it has 3 alternative siteJayouts, one of which 

does nottequire use ofBPA property. 

20. Findings Relating to Further Analysis of Coal Dust Impacts on Aquatic and 

Tribal Resources. 

20,1 Nearly 30 American Indian Tribes or Nations have fom1a1Iyopposedthe 

Project. 1, 2 These Tribes express a number of common concerns including:. an incteasedxisk o 

rail accidtmts on tribal property and appropriate mitigation; increased risk of fire; impacts from 

1 These· include the· 12 Confederated. Tribes orNatfons of the Yakima Nation; the 5 tribes comprising the Cdliunbia 
River lnter~TribalFi$h Cotnmisslon; the4 tribes comprising the Upper Co]umbiaUnited Tribes; the 3. tribes of the 
Umatilla Reservation; theNort:hem Cheyenne;theNez Perce; the Lumrni Nation; and the Cowlitz Tribe. 

2 Another Americi1n Indfan'Tribe, the Crow Tribe, is in support ofthe Project. 
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train horn noise, increased risk of train strike; especially to Tribal Treaty Fishers; and effects on 

fish poplllations and the Tribes1 treaty rights. 

20.2 The FEIS addresses some of the tribal concerns but acknowledges that 

many tribal issues fall outside of its scope~ 

20.3 A conunonly expressed tribal concern is that coal and c.oal dust from 

Proj~t~related trains, along with diesel emissions, will have significant adverse impacts upon 

tribal property and tribal resources, including fish .. 

20;4 The FEIS, at page 5.7~6, notes that: iithe U.S. Geological Survey {USGS) 

is preparing a study that identifies methods for detennining potential impacts on aquatic 

resources from coal dust exposure ,0 

20.5 The official webs.ite for the USGS col1.firms that such.a study is being 

undertaken. The USGS website states: 

"Federal. and state natural res,:mrc¢ managers ·and Northwest Indians are 
.concerned with potential impacts from unintenticmal release of coal dust 
from traJti cars during transport through the Northwest. . . . To date, very 
little scientific data exists that is suitable to address these concerns. There 
exists a strong desire and need for science to better understand and 
determine if transporting coal can have any measurable environmental 
impacts. Multiple USGS science. centers are collaborating on a pilot that 
leverages the Survey's chemical~ hydrological, and biological expertise to 
conduct reconnaissance-level sampling and analysis of mercury (Hg) and 
Polycyclic Aromatic Hydrocarbon (PAH) levels irt ah', Water, sediment, 
and biota atsites of interest near rail lines .... 

This study will evaluate some .of the risks to Indian trust resources 
associated with coal transport. If coal transport continues t-0 grow in the 
region, this study will provide critical baseline data necessary in orderto 
determine whether the expanded transport results in increased 9ontaminate 
distribution and exposure. If this study is not conducted, and coa1 
transport continues to grow, we\~iU be unable to detennine whether and 
to what extent coal transport results in environmental contamination and 
risk to. wildlife, fishtis, and any Indian trust resources. 
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20.6 The USGS website does not indicate the current status of this study and 

noneofthe partiesareaware of its status. 

20. 7 The USGS study. ifcmnpleted. would fofoinl the decision making with 

respectto protecting the ecology and resources of the shoreline including tribal resources, 

22. Findings Relating to the Impact of the Recent Repeal of the Clean Power 

Plan. 

22.1 As ,set forth in .Section 11 ofthe Findings; the FEIS analyzes the. Project's 

net GHG emissions under four scenarios and concludes that the 02015 U.S. and International 

Energy Poli:cy Scenario" is the mostrepreserttative of currentU.S. policy. 

22.2 One of the alternative scenarios examirtedJn: the FEIS is the r1No Clean 

Power Plan Scenario 11
• An explanation of this scenarios is found qn page 5 .&MS of the FEIS: 

t'the No Clean Power Plan scenario represents the state of the energy 
markets as of2016. It does hot include.implementation of the Clean 
Power Plan. The No Clean, Power Plan scenario usei; the base set of 
assumptions and assumes that no additional national qr international 
clhnatepolicieswillbe enacted beyond those implemented by mid.;2015." 

22.3 Under the nNo Clean Power Plan $cenario'' the Project's net ·GHG 

emissions are substant1ally higherthan under the 112015 U.S. and International Energy Policy 

Scenario". Table 5.8-7 of the FEIS identifies the total GHG emissions under each scenario for 

the Project from 2021 to 2038. Underthe2015 U.S. and International Energy Policy Scenario 

the total emissions are 21.58 Million Torts. but under the No Clean Power J>lan Scenario total 

emissions increase to 50.97 Million Tons, or approxitnately two and a halftimes more net GHG 

emissions. 
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22A On October 7, 201 7, the. Environmental Protection Agency announced the 

2 repeal of th~ Clean Pqwet Plan. 
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23. Findings Relating to the Applicantis Compliance with Ecology's Request fo·r 

Additional.lo.formation. 

23.1 In Section 3 of its Decision denying theApplicant's Section 401 Water 

Quality Certification,Ecology states thatthe Applicant ha$failed to submitadequate information 

needed before Ecology can determinate compliance with State water quality standards and other· 

applicable regulations. Ecology requests additional information from the Applicant relating to 

wetlamis impacts a:JJ.dmitigatkm:, stormwatetandwastewater, and water rights. 

232 It is unknown if any of the requested information has been provided to 

12 Ecology. 

13 
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23.3 Issues relating to Section 401 Clean Water Certification are gepnane to 

shorelines permitting as the two processes have overlapping goals of protecting the resources a11d 

ecology ofthe.shoreline. 

23 .4 TI1e Applicant's responses to the information sought by Ecology will 

inform the.•decisiort making for shoreline' permits. 

ANALYSIS 

1. SEPA. Again,.neitherthe Applicant or arty other party has appealed the FEIS and 

its findings and conclusions are uncihallengecl for the purpose of this hearing; The Applicant has 

presented the testimony of several experts whose opinions are in conflict with the FEIS but, in 

the absence ofl,l.Uy appeal, this testim:011y is largely· irrelevant to the issue of whether the ten 

unavoidable, significant adverse environmental impacts identified in the FEIS can bereaso11ably 

mitigated. 
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The conditions proposed in the StatIReport do. not reasonably :mitigate theseimpacts. At 

theconchision of the hearing the County qhQse not to propqse ~y new c{mditions, and the 

Applicarit's pqsition is nearly identical to the Count)"s. As· a result,. neither the County nof the 

Applicant propose reasonable mitigation for any of the unavoidable, significantadverse 

environmental impacts identi:fiedin the FEIS. 

More specifically: 

• The partiesi proposed mitigation for noise impa9ts is insufficientto ensure that 

Quiet Zones will. be implemented. 

•• The parties do not propose any mitigation for the increased ,risk of cancer. Their 

11 only suggesti.ort is that eventually the BNSF fleet will upgrade to Tier 4 status, but currently only 

12 6% of the BNSF fleet meets this standard.· The remainder of the fleet will not be completely 

13 upgraded for more than 20 years. 

14 • The parties' proposed condition:; to mitig~te traffic impacts do not ensure thatthe 

15 necessary track improvements will be made to the Reynolds Lead. 
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• The parties do not propose any conditions addressing the impacts to the Reynolds 

Historic District. 

• The.parties1 proposed conditions fail to ensure rail capacity or rail. safety. 

• The parties donot propose any conditions to ensure vessel safety and appropriate 

responsibility fot arty vessel accident. 

• The Mitigation Plan} approved as part of the Critical Areas Pem1it, will .address 

some tribal concerns but not a,11 of them. Toe parties do not propose any additional conditions t 

address additional tribal impacts. 
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The County proposes no Greenhouse Gas mitigation, while the Applicant 

proposes. less than 1% · of that requited under the FEJS. 

Cowlitz County has adopted SEPA rules promulgated bytheDepartmcntofEcology. 

CCC 19. i ·1.020, Cowlitz County.recognizes its rightto condition or deny permits.ifsu,ch 

decision i~ has~d upon policies:that have been .identlfied mcl i:ncorpQrated intQ regulation,s, plans~ 

or codes formerly designated as possible bases for· the exercise of substantive authority under 

.SEPA. CCC 19,ll.ll0 

The County has. adopted the following bases for the exercise of substantive authority 

underSEPA: 

Cowlitz County shall use all practicable·meru1s; consistentwith other 
essential considerations of State policy, to improve fill~ coordinate plru1s, 
£unctions, programs, and resources to the end that the State and its citizens 
may: 

(a) .Fulfill the responsibilities of each generation as trustee of 
the ,eirvifonriierttfor succeedin~ generations. 

(b) Assure. for all people of Cowlitz dounty safe, healthful, 
productive, and aesthetically and culturally pleasing srtrrourtdings. · 

(c) Attainthe widest range of beneficial µses of the·· 
environment without degradation, risk to health or safety, or other 
·uudesirableand·unfotended consequences. 

( d) Preserve important historic; cultural, and natural aspects pf 
our national heritage, · 

(e) Mai11tain1 whenever-possible, an.environment which 
supports diversity 'a.ndvadety ofindividual choice. 

( f) Achieve a balance be.tween population .and resource use 
which will permit high standards ofliving and a wide sharing of life'$ 
amenitiesa . 

(g) Enhance the quality :ofrenewahle resources md approach• 
the maximum attainablerecydmg of depletable resources. 

23 CCC 19.. fl, 1 lO(b)(l) 

24 

25 
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Cowlitz County also recognizes that each person has a fundamental and ina1iep.able right 

fo a healthful environmentand thflteach person has a responsibility to cont.ribute to the 

-preservation and enhancement ofthe environment CCC 19.1 Ll 1 0(b)(2) 

Again1 · the parties have notreasonably.tnitigatedthe ten unavoidable, significari.t. ad:verse 

environmental impacts identified in the FBI$. 'Faih,tre to reaso9ablymitigatethese i1:npacts 

conflicts. with :'virtually every one .of the Countis environmental policies stated above:. 

Accordingly, the requested .Shoreline Permits must be denied under the County's$ubstarttive 

SEPA authority· . 
9 

10 

11 

12 

2. 

Shoreline Permits to be approved~ the Applicant must meet its burden. of proving that all of the 

requirements of the SMA and SMP have been met As a result of the Applicant's inability to 

13 reaso11al1lyrnitigate the·unavoidable, significantenvb:onmental inJ;pacts:identifiedfoth¢ EElSrit 

J4 has failed to meet this burden. The Project doe:s not recognize ap,d protect statewide itltere~t:ove 

15 

1q 

17 

18 

19 

21 

22 

24 

25 

local interest; result in a long term over shorttenn bene:fit; or ptotec;:t the resowces and ecology· 

ofthe shorelines, all as setforth more fully in the Findings of Fact. 

3. Unresolved Issues, A number of11nres0Jved issues futther prech;td:e the 

Applicant from meeting, its l:>µrdenof proving that all requirements ofthe SMAartd SMP have 

beenmet: 

• The Applicant has been denied,permission from the State to build Docks 2 and 3 

in the Aquatics Lease area; to engage in dredging outside of the Aquatics. Lease· area; and to 

.remove dredging rnaterials,:frorn thi; Cqlumbia River~ Collec,tively these. thr~ dentals preclude 

constructing Docks 2 and 3 and perforinirig necessary dredging, Unless these barriers are 

overcome the<requested ShorelineJ?ermits cannot be granted. 

Findit{gs r;/fi'act, Concdusi9ns COWLITZ COUNTY I:IEAlUNG EXAMINER. 
oflawand JJecMon Denying 299 N;W. CENTER ST. /P.O. BOX939 
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• Although this application has.been pending for five. years, the Applicant has not 

yet applied for the necessary water pennits. Large quantities of water are essential for this 

Project, especially for control of coal dust. The current absence ofany assurance that necessru:y 

water is available prevents :further consideration of the needed permits, 

• A,nfi,;Jdling policies for both vessels and locomotives must be establisbf:d, To 

date no formal polides have been presented. The Applicant's proposal to "do what is done at 

other ports 11 is not an acceptable anti-idling policy. Given the number of vessels and locomotives 

involved and the harmful impact of diesel particulate matter resulting from needless idling, there 

must be a more robust effort to avoid this problem. This includes a thorough analysis of whether 

11coldironing" is possible. Similarly, given that more than 23,000 locomotives will arrive at the 

site each year the anti..:idling policy for locomotives cannot he left up to. BNSF and requires a 

moi:e thorough analysis. 

• Wake stranding has· been increasingly recognized as a significant problem along 

the Lower Col111nbia River, with.its greatest impact on young Chin9ok Salmon, a threatened 

species. Federal and State agencies have universally recognized the n.eed to better understand 

the impacts ofthis phenomenon and determine proper mitigation, The Applicant's receptly 

revealed.Mitigation Plan is noteworthy in that it claims the Project will cause all other 

commercial vessel traffic outhe river to slow past Barlow Point, and that this disruption serves 

as mitigati<m for the Project's own wake stranding impacts. The upriver ports affecteci by this 

claim have not yet been alerted to this plan, or given a chance to respond. It is possible that the 

Project will effectively create·a "no wake11 ,zone past Barlow Point, but ports and State agencies 

must be allowed to participate in the discussion. Ultimately the Project's impact on wake 

stranciing needs to be calculated and mitigated. 
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• The study of statewide rail crossings found in the FEIS provideslittle~ if any, 

2 · useful information as to thedmpact of this Project on urban traffic.. The rural, sparsely populated 

3 

4 

5 

6 

7 

crossings selected forthe study provid~ no meaningfuUnformation ~ to whether coal ttain:s will 

have significant impacts on our cities. The study fails to examine a single urban rail crossing in 

Western Washington. ·A~airt, iti$ t~ Applicant's r,urdentoprove that the Project.protects 

statewide intetestover local interest. This has not yet been proven. Further analysis needs to be 

µndertaken; preferably with an opportunity for cities to identify those crossings most likely to be 
8 

9 
impactedi 

• It ten1ah1Sto be. seen whether BP Awill agree to allow its properties fo be used by 

11 the Applicant If not, furtherreview of the Applicant's alternative proposed layout must be 

12 undertaken, 

13 

14 

JS 

16 

17 

18 

19 

20 

21 

. 22 

23 

24 
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• If tim¢1y qompleted,.the US.OS study of¢oa1 d,11,stirtipacts may provide critical 

ihfonhiitfon as to whether the, transport of Coal is having any significant impacts on aquatic or 

tribal resources. 

• The recentrepeal. of the Clean Power Plan by EPA suggests thatthe Project's net 

Greenhouse Gas .emissions should be reevaluated: under: the. ''No Clean Power Plan Scenario". 

• .As part of its Decision denyingthe Applicant's. Section 401 Clean Water 

Certlfication,. Ecology requested additional :materials ffom the Applicant to better address 

important issues relating to wetl!,¼D.dsi water, etc. The inforrn:aticntsought is of equal benefitto 
. . 

this decision :tnaki:ng . 

CONCLUSIONS OF LAW 

L The Hearing.Examiner has jurisdiction over the parties and the subject matter. 
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2 Any' Conclusions of Law c.ontained in the fotegoing Backgr01md Section, 

Findings of Fact orAnalysis' Sectfort are hereby incorporated by tefetence,andadopted by the 

Hearing Bxaminer ;:tS· his Conclusions of Law~ 

3. All public notice requirements for this application have been.met. 

4. The, i'roject islocated,within 200 feet of the O:r4in~ty l#gh W~ter M~k ofthe 

Columbfo: River. The Columbia Riveris a.shoreline of statewide significance. This Projectis 

therefore subject to the requfren1ents of the Shoreline Management Act ($MA,), Chapter 90.5$; 
8 

9 

ro 

1l 

13 

14 

15 

16 

17 

18 

19 

20 

21 

5. For shorelines of statewide significance, Ecology and local goverimlerifa shall 

give preference hrihe following 'Order to· uses which; (l )recognize and protect the statewide 

interest overlocaLinterest; (2) preserve the natural character ofa shoreline; {3) resultinfofag 

termoyer shottterm benefit; (4}protect the,resoutces and ecofogyofthe shoreline; (5Jincrease 

public access to publicly owned ~eas ofthe:-shoreline$;{6) increa$e recre<ithmal opportunities 

for the public in the shoreline; {7) provide for any other elemet1.t as defined in RCW 90.58. roo 

deemed appropriate orr1ecessflry, (RCW 90J8.02Q) 

6. The Washington Legislature enacted the SMA because Washington's shorelines 

are fragile and the mounting p:ressure of developmerttin the shorelines necessitates coordination 

fo.their management.. the SMA is broadly construed to protectthe State's shorelines as fully as 

possible. All development on the shorefo,ies ofthe State must conform to the SMA. BeucheI v. 

22 
DepartmentofEcologJ\ 125 Wni2d 1%:1 203 (1994). 

'23 7. The Applicant has the liurden of provlng thi1t all requirements of the SMA and the 

.24 CowlitzColll1ty SMP have been met for the issuance ofa Shoreline Substantial Development 

2s · Pennit and Shoteline Condition:al1Jse J?ermit 
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1 8. The Project, as conditioned, fails to reasonably mitigate the ten unavoidable; 

2 $ignificant adverse environmental impacts identified in the EEIS. 
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13 

14 

9. As. a result of the Project's failure to· rea:so11ably mitigate· the. unavoidable, 

significant adverse enviromnental impacts identified in the FEIS, the Project has not satisfied .the 

environmental standardsf01.111d in CCC l9.ll.1 lO(b)(1), or inCCC 19.ll.110(b)2). 

10. The Project, as conditioned, does notrecognize and protect the statewide interest 

over local interest. 

lL 

12. 

shoreline. 

13; 

14. 

15~ 

The Project, as conditioned, does not result in kmg term over short term benefit. 

The Project, as conditicmed, does notprotectthe resources and ecology of the 

The Project, as conditioned, is not consistent with the policies of the SMA. 

The Project, as conditioned; is not consistent with the Cowlitz County SMP, 

The various unresolved issues identifiedin the Analysis Section further preclude 

I.S any conclusion thatthe policy is consisteptwith either the SMA or the SMP. 

16 

17 

18 

19 

10 

21 

22 

24 

25 

16. The requested Shoreline Substantial Development Permit and Shoreline 

Conditional Use :eennits for Stage 1 of the proposed coal export facility should be denied. 

DECISION 

Based µpon the above Findings of Fact and Conclusions of Law, the requested Shoreline 

Substantial Development Permit and Shoreline Conditional Use Permit for Stage 1 of a proposed 

coal export facility are hereby denied. 
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DATED this .. Jtl day of November, 2017. /· ..... 
~ /. 
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Mark C. Scl1eibmeir 
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Ann Turner 

Sharon Miller 
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1 

2 

SHORELINES HEARINGS BOARD 
STATE OF WASHINGTON 

MILLENNIUM BULK TERMINALS 
3 LONGVIEW, LLC, and COWLITZ 

COUNTY, 

Petitioners, 

and 

4 

5 

6 

7 

8 

9 

BNSF RAILWAY COMPANY, 

Petitioner-Intervenor, 

V. 

COWLITZ COUNTY HEARING 
10 EXAMINER and STATE OF 

WASHINGTON, DEPARTMENT OF 
11 ECOLOGY, 

12 Respondents, 

13 And 

14 WASHING TON ENVIRONMENT AL 
COUNCIL, CLIMATE SOLUTIONS, 

15 FRIENDS OF THE COLUMBIA GORGE, 
SIERRA CLUB, and COLUMBIA 

· 16 RIVERKEEPER, 

17 Respondent-Intervenor. 

SHB No. 17-017c 

ORDER ON MOTIONS 

18 

19 

20 

21 

INTRODUCTION 

Millennium Bulk Terminals-Longview, LLC (Millennium) filed a petition with the 

Shorelines Hearings Board (Board) requesting review of the Cowlitz County Hearing 

ORDER ON MOTIONS 
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-
·1 Examiner's Findings of Fact, Conclusions of Law, and Decision Denying Permits, File No. 12-

2 04-0375, Shoreline Permit Application No. 17-0992 (Hearing Examiner Decision). Cowlitz 

3 County separately petitioned the Board for review of the Hearing Examiner Decision. The 

4 matters were consolidated for hearing. Washington Environmental Council, Climate Solutions, 

5 Friends of the Columbia Gorge, Sierra Club and Columbia Riverkeeper (WEC) were granted 

6 intervention as respondents. BNSF Railway Company (B'NSF) was granted intervention as a 

7 petitioner. Separate motions for summary judgment were filed by Millennium, Ecology, and 

8 WEC. 

9 The Board considering this matter was comprised of Board Chair Joan M. Marchioro, 

1 O Presiding, and Members Kay M. Brown, Neil L. Wise, Grant Beck, Allen Estep and Keith 

11 Goehner. Attorneys Craig S. Trueblood, Ankur K. Tohan and Jonathan K. Sitkin represented 

12 Millennium. Chief Civil Deputy Douglas E. Jensen represented Cowlitz County. Senior 

13 Counsel Thomas J. Young and. Assistant Attorney General Sonia A. Wolfman represented 

14 Ecology. Attorneys Kristen·L:Boyles, Jan E. Hasselman and Marisa C. Ordonia represented 

15 Intervenors WEC. Attorneys James M. Lynch, Kari L. Vander Stoep and Daniel C. Kelly.:. 

16 Stallings represented Intervenor BNSF. 

17 In rendering its decision, the Board considered the following submittals: 

18 

19 

20 

21 

1. 

2. 

Petitioner Millennium Bulk Terminals-Longview, LLC's Motion for Summary 
Judgment and Request for Remap.d; ., .. 

··: J, 

Declaration. of Craig Trueblpod In Support of Petitioner Millennium Bulk 
Terminals-Longview, LLC's Motion for Summary Judgment and Request for 
Remand, with Exhibits A-D; 

ORDER ON MOTIONS 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

-
3. Washington Environmental Council et al. Motion for Summary Judgment; 

4. Declaration of Kristen L. Boyles Re: Exhibits to WEC Motion for Summary 

Judgment, with Exhibits A-J; 

5. Cowlitz County's Joinder of Petitioner Millennium Bulk Terminals-Longview, 
LLC's Motion for Summary Judgment and Request for Remand; 

6. Declaration of Elaine Placido In Support of County's Joinder of Motion for 

Summary Judgment and Request for Remand (Placido Deel (1/25/18)), with 
Exhibit C-1; 

7. Respondent State of Washington, Department of Ecology's Motion for Summary 
Judgment, with Appendix A; 

8. Declaration of Sonia A. Wolfman In Support of Department of Ecology's 
Motion for Summary Judgment, with Exhibits A-F; 

9. Declaration of Rebecca Rothwell In Support of Department of Ecology's Motion 
for Summary Judgment, with Exhibit A; 

10. WEC Opposition to Millennium Motion for Summary Judgiµent and Remand; 

11. Second Declaration of Kristen L. Boyles, with Exhibits K-1; 

12. Respondent Department of Ecology''.s: Response ·to Petitioner Millennium Bulk 

Terminals-Longview, LLC's Moti~pfor Summary Judgment and Request for 
Remand; 

13. Declaration of Thomas J. Young In Support of Ecology's Response to Petitioner 
Millennium Bulk Terminals-Longview, LLC' s Motion for Summary Judgment 
and Request for Remand, with Exhibits A-D; 

14. Respondent Department of Ecology's Joinder In Intervenor~Respondents 
Washington Environmental Council. Et Al. Motion for Summary Judgment; 

15. Cowlitz County's Response to WEC's Motion for Summary Judgment; 

16. Petitioner Millennium Bulk Tenni}fals-Longview, LLC's Opposition to 
Respondent Department of Ecology and Intervenor-Respondents Washington 

Environmental Council Et Al.'s Motions for Summary Judgment; 

ORDER ON MOTIONS 
SHBNo. 17-017c 

002060 

-------~-------------·------------



APP073

1 

2 

·3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 . 

19 

20 

21 

17. 

18. 

19. 

20. 

21. 

- -
Declaration of Ankur K. Tohan In Opposition to Ecology and WEC's Motions 
for Summary Judgment, with Exhibits A-K; 

Cowlitz County's Response to Dept. of Ecology's Motion for Summary 
Judgment; 

Declaration of Elaine Placido In Support of County's Response to Motion for 
Summary Judgment (Placido Deel. (2/8/18)); 

BNSF Railway Company's Joinder to Millennium Bulk Terminals-Longview's 
Opposition to Ecology and WEC' s Motions for Summary Judgment; 

Reply In Support of Millennium Bulk Terminals-Longview, LLC's Motion for 
Summary Judgment; · 

22. WEC Reply In Support of Motion 'f~r: Summary Judgment; 

23. 

24. 

Respondent State of Washington, Department of Ecology's Reply In Support of 
Motion for Summary Judgment; 

Second Declaration ,of Sonia A. Wolfman In Support of Ecology's Motion for 
Summary Judgment, with Exhibit A; and 

25. The Board's file in this matter. 

The following issues, which were submitted by t~e parties and set out in the 

Consolidation, Intervention and Prehearing Order, are the subject of the pending motions: 

1. 

2. 

3. 

Did the Cowlitz Hearing Examiner unlawfully or fall to apply, or misinterpret 
the County's Shoreline Master Program (SMP) and the Shoreline Management 
Act (SMA)? 

Did the Cowlitz Hearing Examiner misinterpret, misapply or fail to apply the 
, State Environmental Policy Act'(Sf.f A) or County SEPA regulations and other 
regulations? • · 

Did the Cowlitz Hearing Examiner fail to analyze the Project as presented in the 
applications and in light of substantial evidence and the County SMP? 

ORDER ON MOTIONS 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

4. 

5. 

-
Did the Cowlitz Hearing Examiner commit an error by imposing preconditioqs 
from other permits and approvals outside of his scope of authority provided for 
in the SMA, and that would be separately addressed in pending or subsequent 
reviews? · 

~- ·• I : .' 

Did the Hearing Examiner commitiµi,.error by interjecting areas of further 
environmental study and imposfog 'additional mitigation discussion despite the 
lapse of jurisdiction for appeal of SEP A adequacy? 

6. Is the Project consistent with the state SMA? . 

7. ls the Project consistent with the Cowlitz S:MP? 

8. 

9. 

Whether Millennium and Cowlitz County are barred from challenging the Final 
Environmental Impact Sate Environmental Policy Act (FEIS)'findings and 
conclusions regarding the ten areas of significant, adverse, unmitigated impacts 
cited in the Hearing Examiner decision? 

Did the Hearing Examiner lawfully exercise substantive authority under the 
SEPA, RCW 43.21C.060 ~d W,-AC 197-11-660(1), to deny the shoreline 
permit? 

9.a Does substantial evidence support the Hearing Examiner's conclusion 
that the FEIS identified significant adverse impacts? 

. . ; . . 

9.b Does substaritial
0 

evid~µc~ s~~port the Heari~g Examiner's conclusion 
that reasonable mitigation ni°easures are insufficient to mitigate the 
identified significant adverse impacts? 

9.c Is the Hearing Examiner's denial of the shoreline permits based on 
policies or rules that have been designated by the County as a basis for 
the exercise of substantive authority, as required under WAC 197-l 1-
660(l)(f!-)? 

18 Based on the record and ·~vidence· before the Board on the motions, the Board enters the 
, ' 

19 following decision: 

20 

21 

ORDER ON MOTIONS 
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1 BACKGROUND 

2 Millennium proposes to construct and operate a coal export terminal (the Project) on an 

3- existing industrial site in and adjacent to the Columbia River in Cowlitz County. The Project 

4 would be developed on 190 acres primarily within a 540-acre site leased by Millennium. Coal 

5 would be transported to the Project site by rail and stockpiled for eventual loading onto ocean-

6 going vessels for transport to Asia via the Columbia River and Pacific Ocean. The completed 

7 Project would consist of "one operating rail track, eight rail tracks for storing up to eight unit 

8 trains, rail car unloading facilities, a stockpile area for coal storage, conveyor and reclaiming 

9 facilities; two new docks in the Columbia River (Docks 2 and 3), and shiploading facilities on 

10 the two docks. Dredging of the Columbia River would be required to provide access to and 

11 from the Columbia River navigation channel and for berthing at the two new docks." Wolfman 

12 Deel., Ex. A at FS-1. 

13 Millennium intends to construct the Project in two stages. During Stage 1, Millennium 

14 would construct the two docks, two stockpile pads, railcar unloading facilities, the operating rail 

15 track and rail storage tracks, Project site area ground improvements, associated facilities and 

16 infrastructure. Millennium would also conduct necessary dredging for the two docks. The 

17 Project's throughput capacity at the completion of~tage 1 would be 25 million metric tons of 

18 coal per year (MMTPY). Stage 2 facilities, con'.stfuction of which would begin at the 

19 completion of Stage 1, would consist of "one additional shiploader on Dock 3, two additional 

20 stockpile pads, conveyors, and equipment necessary to increase throughput by approximately 19 

21 MMTYP[.]" Trueblood Decl.,'Ex. Bat 7. The Project is intended to operate 24 hours per day, 

ORDER ON MOTIONS 
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I seven days per week, and is desi_gned for a minimum 30-year period of operation. Wolfman 

2 Deel., Ex. A at FS-1. 
. . '..: .. ~:{. 

3 Millennium determined that, in order for a·'cio.al export terminal to be economically 
I • • • 

4 viable, it needed a throughput capacity of 40 to SO MMTPY. Second Wolfman Deel., Ex. A at 

5 3~1, D-5. At the completion of Stage 2, the Project will have a throughput capacity ofup to 44 

6 MMTPY. Trueblood Deel., Ex.Bat 7. At full terminal operations, the Project would "bring 
'\ 

7 approximately 8 loaded unit trains each day carrying coal to the project area, send out 

8 approximately 8 empty unit trains each day from the project area, and load an average of 70 

9 vessels per mo?,th or 840 vessels per year, which would equal l ,680 vessel transits in the 

10 Columbia River annually." Wolfman Deel., Ex. A at FS-1. 

11 Cowlitz County and Eco logy serve,d as. co-le~d agencies for environmental review of the 

l2 Proj~ct under the Washington State Environmen~·~:pl_icy Act (SEPA), ch. 43:21c RCW. On 
' . -~---· . 

13 September 9, 2013, C.owlitz Courity issuecfa r~t:i~Jct't>eterrnination of Significance stating that 
1 

14 the Project was likely to result in significant aµverse envn:~nmental impacts and that an 

15 environmental impact statement (EIS) was required. Wolfman Deel., Ex. A at S-2. Cowlitz 

16 County and Ecology elected to.prepare a joint SEPA EIS. Trueblood Deel., Ex.Bat 23. ·, 

17 On April 28, 2017, Cowlitz County and Ecology issued the final EIS ~FEIS) for the 

18 ~roject. The FEIS identified unavoidable and significant adverse environmental impacts 

19 ·associated with construction and operation of the Project; as well as proposed mitigation . 

. ' . 

20 measures. With respect to the significant adverse environmental impacts and mitigation, the 

21 FEIS stated: 

ORDER ON 'MOTIONS 
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1 If the proposed mitigation measures were implemented, they would reduce but 

not completely eliminate significant adverse environmental impacts resulting 
2 from construction and operation of the [Project]. Unavoidable and significant , 

adverse environmental impacts could remain for nine environmental resource 
3 areas: social and community resources; cultural resources; tribal resources; rail 

transportation; rail safety; vehicle transportation; vessel transportation; noise 
4 and vibration; and air quality. 

· 5 Wolfml;I.Il Deel., Ex. A at S-41; see also S-41-44, S46-60. 

6 The Project requires sever8;1 local, state and '(ederal authorizations to proceed. Id. at S-
• .. ' 

7 43-44. Pertinent permits from Cowlitz County include a Critical Areas Permit, Shoreline 

, 8 Substantial Development Permit (SSDP) and Shoreline Conditional Use Permit (SCUP). 

9 Authori~ations from.Ecology include an SCUP and Clean Water Act Section 401 Certification. 

IO Millennium must also obtain a Clean Water Act Section 404 Permit from the U.S. Army Corps 

11 of Engineers. Id. 
' . 

12 On July 19, 2017, Cowlitz County issued Millennium a Critical Areas Permit for the 

13 Project. Tohan Deel., Ex. H; Wolfman Deel., ~x:H. P·ursuant to RCW 43.21C.080, 

14 Millennium issued a Notice of Action, which established August 18, 2017, as the deadline for 

15 appealing the FEIS. Tohan Deel., Ex. K (Trans. p. 70); Placido Deel. (2/8/18) at 12: BNSF 

16 filed "a precautionary appeal" o·f the FEIS ·on M~{{~, · 20.17, but subsequently·withdrew its 

17 appear on August 24, 2017. Placido Deel.' (2/8/18), at 12. As no other appeal was file("the 

18 FEIS stands as jointly written and approved." Id. 

19 Millennium applied to Cowlitz County requesting a SSDP and SCUP for Stage 1 of the 

20 Project. Cowlitz County's Department of Building and Planning prepared a Staff Report 

21 explaining its evaluation of the Project for consistency with the Shoreline Management Act 

ORDER ON MOTIONS 
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1 (SMA), Cowlitz County's Shoreline l\;1anagement Master Program (County SMP), and existing 

2 land uses in the Project area. Placido Deel. (1/25/18), Ex. C-1. The Staff Report utilized the 

3 FEIS in its review of Millennium's shoreline permit application. The Staff Report described the 

4 impacts caused by the Project during both Stage 1 and Stage 2. See e.g., Id. at 16-20 (noise, 

5 dust). The Staff Report recommended approval of the SSDP and SCUP subject to 36 

6 conditions. Id. at 75-79. In addition to analyzing aspects of the.Project at full buildout, the 

7 Staff Report proposed conditions applicable to both Stage 1 and Stage 2. Id. at 77-79. The 

8 Staff Report concluded that the Project, if constructed consistent with those conditions, would 

9 be consistent with the SMA, the County SMP and existing land uses. Id. at 75. 

10 Pursuant to Cowlitz County Code (CCC), the Director of the Department of Building 

·•, ~ 

11 and Planning transmitted Millennium's permit application and pertinent documents to the 

12 Cowlitz County Hearing Examiner (Hearing Examiner) for action. CCC 19.20.0S0(A)(l). 

13 Because the application involved a request for a SSDP and SCUP, the Hearing Examiner was 

14 required to hold a public hearing prior to taking action. Id. The Hearing Examiner held a three-

15 day public hearing on Millennium's shoreline permit application on November 2, 3 and 6, 2017. 

16 During the proceedings, the Hearing Examiner heard the testimony of witnesses and received 

17 evidence into the record. Hearing Examiner Decision at 9-14. 

18 The Hearing Examiner noted that Ecology had recently denied Millennium's request for 

19 a Clean Water Act Section 401 Certification, based in part, on the agency's use of its SEP A 

20 substantive authority. According to the Hearing Examiner, Ecology's decision was reached by 

21 examining the FEIS and determining that the ideritified· unavoidable and significant adverse 

ORDER ON MOTIONS 
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1· impacts could not be mitigated. The Hearing Examiner expressed concern that Ecology had not 

2 provided Millennium with the opportunity to offer evidence of possible, reasonable mitigation. 

3 To address this concern, during the public hearing the Hearing Examiner provided Cowlitz 

4 County and Millennium with the opportunity to propose reasonable mitigation.· Hearing 
. ' 

5 Examiner Decision at 2-3,. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Elaine Placido, Director ofth~ Departme9t.of Building and Planning, testified for 

Cowlitz County and presented the County Staff Report. Tohan Deel., Ex. K (Trans. pp. 11-28). 

Ms. Placido stated that the purpose of the public he~ing was to address Millennium's request 

for shoreline permits for Stage 1 of the Project. After describing the planned improvements, 

Ms. Placido testified that Cowlitz County staffrecommended approval of the shoreline permits 
'· 

subject to the conditions set forth in the Staff Report. Id. (Trans. p. 28). 

Millennium presented testimony· from several witnesses. The witnesses included 

representatives from Millennium, the company's environmental consultant, a representative 

from BNSF and a representative from the Longvie~{Kelso Building .Trades Association. At the 

. ·'~· 

conclusion of Millennium's initial presentation; te~timony was received from the public. This 
:: ! 

included a presentation by coun;ei for the· id~ntifi~d interested parties, and testimony by tribal 

representatives, public officials, and members of the general public. Id. at 12. 

Millennium was then provided with an opportunity to present r~sponsive witnesses. 

Millenpium presented expert witness testimony on issues related to air quality, greenhouse gas 

emi_ssions, and coal dust. Id. at 13. Kristen Gaines, Millennium~s Vice President of 

Environmental Planning and Services, responded to· questions asked by the Hearing Examiner 
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1·· •.• 

' ,, . 
during the course of the proceedings. Ms. Gaines' responses were reduced to writing and 

submitted as an exhibit. Id.; Toban Deel., Ex. G. Millennium entered a number of exhibits into 

the record, including several expert reports addressing Project impacts and Millennium's 

proposed mitigation measures. Id. at 59-61. 

At the close of testimony, the Hearing Examiner asked Cowlitz County whether it had 

any changes or additions to its proposed conditions for Project approval. Cowlitz County 

responded that it had no changes to the conditions set forth in the Staff Report. Hearing 

Examiner Decision at 13. 

The Hearing Examiner issued his decision on November 14, 2017. In the Findings of 

' . 
Fact, the Hearing Examiner began by setting. fort~. Fs factual findings related to SEP A. Those 

'. ' 

Findings of Fact described each of the nine uriavoidable,.significant adverse environmental 

impacts identified in the FEIS and the proposed mitigation measures. Hearing Examiner . 

Decision at 14-31. The Hearing Examiner also found that the Project's net greenhouse gas 

emissions constituted rui additional unavoidabl~, significant adverse environmental in1pact 

because the mitigation described in the FEIS to· address that impact was incorrect. The 

proposed mitigation addressed only .a fraction of the estimated greenhouse gas emissions 

associated with the Project. Id. at 31-33. 

The Hearing Examiner next made factual findings concerning the Project's compliance 

with the SMA and County SMP. The Columbia ~~er is a shoreline of state~ide significance, 

Under the SMA and County SMP, for shoreli~es ~f'itatewide significance preference shall be 
' . I 

21 given in the following order to uses which: "{l) recognize and protect th~ statewide interests 
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- -
over local interest; (2) preserve the natural character of the shoreline;(~) result in long term 

over short term benefit; (4) protect the resources and ecology of the shoreline; (5) increase 

public access to publicly owned areas of the shoreline; and (6) increase recreational 

opportunities for the public in the shoreline." Heari~g Examiner Decision at 33; see also RCW 

90.58.020; County SMP at 2. Applying the use·p~~ferences to each of the Pr~ject's impa~ts 

described in the SEP A :findings, the Hearing Examiner found that those impacts precluded a 

conclusion that the. Project met the applicable criterion. Hearing Examiner Decision at 33-35. 

Finally, the Hearing Examiner made findings regarding unresolved issues: (1) the status 

of other authorizations required for Millennium to construct docks and other improvements on 

state-owned aquatic lands; (2) Millennium's ability to conduct dredging on non-leased state­

owned aquatic lands; (3) Millennium's ability to dispose of state-owned dredged materials; ( 4) 

water availability;. (5) anti-idling policies; (6) possible impacts from wake stranding; (7) state­

wide impacts from at-grade rail crossings; (8) the lease of property owned by the Bonneville 
I • ~ ·\ • • 

Power Administration; (9) further analysis of coaf ~~_st.impacts on aquatic and tribal resources; 
~·-! . 

(10) impacts related to the repeal ofthe Clean Po~er Pl~; and (11) Millennium's compliance 

with Ecology's request for additional information. Hearing Examiner Decision at 35-49. 

In the analysis portion of the Decision, the Hearing Examiner first stated that, because 
\ 

the FEIS was not appealed, its :findings and conclusions are unchallenged for purposes of the 

hearing. Considering the testimony presented by Millennium's expert witnesses, the Hearing 

Examiner stated that their opinions were in conflict with the FEIS. As the FEIS was not 

appealed, the Hearing Examiner concluded that the testimony "was largely irrelevant to the 
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issue of whether.the ten unavoidable, significant adverse environmental impacts identified in 

the FEIS can be reasonably mitigated." Id. at 49. 

The Hearing Examiner determined that the conditions proposed in the Staff Report, 

which remained unchanged at the conclusion of the hearing, failed to reasonably mitigate those 

impacts. Because Millennium's position on mitigation was "nearly identical" to the County's, 

the Hearing examiner concluded that "neither.the County nor [Millennium] propose reasonable 

' 
mitigation for any of the unavoidable, significant adverse impacts identified in the ~EIS." Id. at 

50. The Hearing Examiner then described the deficiencies in the mitigation proposed to address 

those impacts. Id. at 50-5.l. 

The Hearing Examin~r addressed the application of SEPA substantive authority. 
. . 

Cowlitz County adopted rules concerning the integration of SEP A policies and procedures 'into 

programs within the County's jurisdiction. CCC 19.1 l.0l0(A). Under those rules, Cowlitz 
' . 

County has the authority to condition or deny a prop~sal if such decision is based on policies 

- . 
identified and incorporated i:1to regulations, plans, or codes designated as possible grounds for 

the exercise of substantive authority under SEPA. CCC 19.11.11 0(A). After setting out the 

policy basis adopted by Cowlitz County for the exercise of SEPA substantive authority, former 

CCC 119 .11.11 0(B)(l) and (2), 1 the Hearing Examiner found that the failure to reasonably 

mitigate the unavoidable, significant adverse environmental impacts identified in the FEIS 
.· ' 

conflicted with practically all of those policies: ~ased on that finding, the Hearing Examiner 
'. '!"' 

1 On February 13, 2018, the Cowlitz County Board of Commissioners amended CCC 19.11.110, deleting the 
policies for the exercise ofSEPA substantive authority that fanned the basis of the Hearing Examiner's use of 
substantive SEPA authority, 
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1 determined that the shoreline permits must be denied under Cowlitz County's SEPA substantive 

2 authority. Hearing Examiner Decision at 51-52. The Hearing Examiner concluded that "[t]he 

3 Project, as conditioned, fails to reasonably mitigate the ten unavoidable, significant adverse 

. . 

4 environmental impacts identified in the FEIS[,]" and as a result, "the Project has not satisfied 

5 the environmental standards found in [former] CCC 19.11.l lO(b)(l), or in CCC 

6 19.11.11 O(b )(2)." Id. at 56. 

7 Turning to the SMA and County SMP, the Hearing Examiner noted that Millennium 

8 bore the burden of proving that all of the requirements of the SMA and County SMP have been 

9 met for issuance of the requested shoreline permits. The Hearing Examiner concluded that 

1 O Millennium did not meet its burden as it failed to reasonably mitigate the ten unavoidable, 

11 significru:it adverse environmental impacts identified in the FEIS. Id. at 52. Addressing the use 

12 preferences applicable to shorelines of statewide significance, RCW 90.58.020, the Hearing 

13 Examiner determined that "[t]he Project, as conditio~ed, does not recognize and protect the 
~ .• 

14 statewide interest over local interest[;] ... do
1

es nht result in long term over short term benefit[; 

15 and] ... does not protect the resources and ecology of the shoreline." Id. at 56. The Hearing 

16 Examiner thus concluded that the Project, as conditioned, was not consistent with the policies of 

17 the SMP and was not consistent with the County SMP. Id. 

18 Finally, the Hearing Examiner summarized the "unresolved issues" described in the 

19 Findings of Fact and concluded that those matters further precluded Millennium from carrying 

20 its burden to prove that all requirements of the SMA and County SMP have been met. Id. at 52. 

21 Based on the Findings of Fact and Conclusions of Law, the Hearing Examiner denied 
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1 Millennium's request for a SSDP and SCUP for Stage 1 of its propos~d coal export terminal. 

2 Id. at 56. 

3 , Millennium filed a timely petition for review and requested that the Board reverse the 

4 Hearing Examiner Decision and issue an order granting the shoreline permits subject to 

5 appropriate conditions. Cowlitz County separately petitioned the Board f9r review of the 

6 Hearing Examiner Decision and requested that the Board grant similar relief. 

7 ANALYSIS 

8 A. Standards of Review 

9 Summary judg~ent is a procedure available to avoid unnecessary trials where there is 

1 O no genuine issue of material fact. Am. Express Centurion Bank v. Stratman, 172 Wn. App. 667, 

11 675-76, 292 P.3d 128 (2012). The summary judgment procedure is designed to eliminate trial if 

12 only questions of law remain for resolution, and neither party contests the facts relevant to a 

13 legal determination. Rainier Nat'! Bank v. Security State Bank, 59 Wn. App. 161, 164, 796 P.2d 

14 443 (1990), review denied, 117 Wn.2d 1004 (1991). 
. . 

15 The party moving for summary judgment must show there are no genuine issues of 

16 material fact and the moving party is entitled to judgment as a matter of law. Magula v. Benton 

17 Franklin Title Co., Inc., 131 Wn.2d 171, 182, 930 f1d 307 (1997). A material fact in a 

18 summary judgment_proceeding is one affecting the outcome under the governing law. Eriks v. 

19 Denver, 118 Wn.2d 451,456,824 P.2d 1207 (1992). lfthe moving party satisfies its burden, 

20 then the nonmoving party must present evidence demonstrating that material facts are in 

21 dispute. Atherton Condo Ass'n v. Blume Dev. Co., 115 Wn.2d 506,516, 799 P.2d 250 (1990). 
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1 Bare assertions concerning alleged genuine material issues do not constitute facts sufficient to 

2 defeat a summary judgment motion. SentinelC3, Inc. v. Hunt, 181 Wn.2d 127, 140,331 P.3d 40 

3 (2014). When determining whether an issue ~f material fact exists, all facts and inferences are 

4 construed in favor of the nonmoving party. Jones v. Allstate Ins. Co., 146 Wn.2d 291, 300, 45 

. 5 P .3d 1068 (2002), The Board will enter summary judgment for a non-moving party under 

6 appropriate circumstances. Jmpecoven v. Department of Revenue, 120 Wn.2d 357,365,842 

7 P.2d 470 (I 992). 

8 Unless otherwise required by law, the Board's scope and standard of review shall be de 

· 9 nova. WAC 461-08-500(1). SEPA does not prescribe the scope or standard of'review on 

1 O appeal. Deferring to case law, the Board reviews the exercise of SEPA substantive authority to 

11 condition or deny a proposal under the "clearly erroneous" standard of review. Polygon Corp. 

12 v. Seattle, 90 Wn.2d 59, 69, 578 P.2d 1309 (1978); McQuarrie v. Seattle, SHB No, 08-033 

13 (Findings of Fact, Conclusions of Law, and Order:'Aug. 5, 2009) ("review ofan agency's 

14 exercise of substantive SEP A authority (i.e. the content of agency action, such as mitigation or 

15 conditions) is also under the clearly erroneous standard"). Under this standard, the Board "does 

16 not substitute its judgment for that of the administrative body and may find the decision clearly 

17 erroneous only when it is left with the definite and firm conviction that a mistake has been 

18 committed." Polygon, 90 Wn.2d at 69 (quoting Ancheta v. Daly, 77 Wn.2.d 255, 259-60, 461 

19 P.2d 531 (1969)) (internal quotations omitted). To properly employ the clearly erroneous 

20 standard of review to the exercise of SEP A substantive authority, where there has been an open 

21 record hearing below and there is an unchallenged FEIS which identifies significant adverse 
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1 unmitigated environmental impacts, the Board concludes that the appropriate scope of review is 

2 limited to the record created during that hearing.2 Cf Cook v. Clallam County, 27 Wn. App. 

3 410,413,618 P.2d 1030 (1980) (because issue on appeal was whether environmental 

4 documents identified specific adverse envi:r:onmental impacts, trial court erred in conducting 

5 new trial; environmenta.l documents were the proper evidence to use to evaluate local 

6 government's permit denial). 

7 A shoreline permit for a proposed development is reviewed for consistency with the 

8 SMA and the applicable SMP. WAC 461-08-505. The consistency of the shoreline permit with 

9 SMA and SMP is considered de novo and no particular deference is accorded the decision of the 

10 local government. Buechel v. Department of Ecology, 125 Wn.2d 196,202,884 P.2d 910 

11 (1994). 

12 B. Parties' Motions For Summary Judgment 

13 Contending that the Hearing Examiner Decision is fundamentally flawed, Millennium 

14 moved for summary judgment on Issues 1 A. Millennium asserts that the Hearing Examiner 

15 erred by (1) considering the entire project, not just Stage 1 as was the subject of its shoreline 

16 permit applications; (2) failing to review the applications for consistency with the SMA and 

17 County SMP; (3) misapplying SEPA; and ( 4) wrongly· concluding that the shoreline permits 

18 

19 

20 

21 

2 In McQuarrie v. City of Seattle, the Board permitted the admission of evidence on appeal; however, there had not 
been a hearing at the local level allowing the parties to establish a record regarding the local government's 
threshold SEPA decision. See McQuarrie v. City of Seattle, SHB No. 08-033 (Order on Summary Judgment, April 
27, 2009)(Noting that because there had been no hearing at the local level to provide the parties with an 
opportunity to establish a record, the clearly erroneous standard did not preclude the Board's consideration of 
evidence not considered by the City.); see also Luce v. City of Snoqualmie, SHB No. 00-034 (Final Findings of 
Fact, Conclusions of Law and Order, Aug. 27, 200l)(allowing consideration ofevidence not reviewed by the local 
government where there was no open record at the local level). 
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-
1 could be denied because there are a number of Project authorizations required from ~ther 

2 agencies that are outstanding. Millennium requests that the Board reverse the Hearing 

3 Examiner Decision and remand the shoreline permit applications to Cowlitz County with 

4 instructions. 3 

5 WEC and Ecology oppose Millennium's motion for summary judgment and remand, 

6 asserting that the Hearing Examiner did not commit error in his analysis of the Project or in his 

7 exercise of substantive SEP A authority to deny the shoreline permits. WEC and Ecology 

8 separately seek summary judgment on Issues 1, 2, 5, 6, 7, 8 and 9, contending that the Hearing 

9 Examiner Decision complied with applicable SEP A requirements and that the Project is 

10 inconsistent with the SMA and County SMP. WEC and Ecology request that the Board uphold 

11 the Hearing Examiner Decision and dismiss the l?~~hions for review. 

12 1. Effect of Unchallenged FEIS (Isshe 8) 

13 SEPA requires an EIS only for "major actions having a probable significant, adverse 

14 environmental impact." Boehm v. City a/Vancouver, 111 Wn. App. 711, 718, 47 P.3d 137 

15 (2002); RCW 43.21C.031(1). "The primary function ofan EIS is to identify adverse impacts to 

16 

17 

18 

19 

20 

21 

3 Ifremanded, Millennium requests that the Board "instruct the County to take evidence regarding Stage 1, the 
subject of the permit applications, and fully apply the Cowlitz SMP as well as the SMA to the pennit applications 
to determine whether Stage I is consistent with the SMP and the SMA. If the County determines that Stage 1 is 
consistent with the SMP and SMA, then it should also determine whether the County should exercise SEPA 
substantive authority considering all of the evidence regarding Stage I impacts and potential mitigation." 
Millennium Motion for Summary Judgment and Request for Remand a~ 16. It is unclear if Millennium is 
requesting that the Board remand the matter for further proceedings before the Hearing Examiner or to Cowlitz 
County staff to issue a new staff report. In addition, Millenniu!U'S proposed remand instruction that additional 
evidence be taken appears to contradict the company's assertions that "[b ]efore_the Hearing Examiner, 
[Millennium] offered extensive evidence that pertaineq specil'ic.~IJy to the Stage I proposal at issue" and "presented 
substantial evidence of both the impacts on, and reasomi.ble .. n\itigation for, the nine resource areas identified in the 
EIS." Millennium Opp. to Summ. J. at 7, 21. · 
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1 enable the decisionmaker to ascertain whether they require either mitigation or denial of the 

2 proposal." Victoria Tower P'ship v. City of Seattle, 59 Wn. App. 592,601,800 P.2d 380 

3 (1990); WAC 197-11-400(2) ("An EIS shall provide impartial discussion of significant 

4 environmental impacts and shall inform decision makers and the public of reasonable 

5 alternatives, including mitigation, that would avoid, or minimize adverse impacts or enhance 
i ~- :. 

6 environmental quality.") The purpose of an EIS is.tQ provide decision makers with "sufficient 

7 information to make a reasoned decision." Citizens Alliance To Protect Wetlands v. City of 

8 Auburn, 126 Wn.2d 356,362,894 P.2d 1300 (1995). 

9 Acting as co-lead agencies, Cowlitz County and Ecology determined that the Project 

1 O was likely to result in significant adverse impacts on the environment and, therefore, required 

11 the preparation of an EIS. Wolfman Deel., Ex. A at S-2. The FEIS for the Project was issued 

12 on April 28, 2017. Millennium elected to publish a Notice of Action under RCW 43.21C.080, 

13 which established August 18, 2017, as the deadline for filing an appeal challenging the 

14 adequacy of the FEIS.4 Tohan Deel., Ex. K (Trans. p. 20); Placido Deel. (2/8/18) at~ 2. The 

15 FEIS for the Project was not appealed. 

16 Issue 8 asks whether Millennium or Co~Ht:{County can challenge the FEIS's findings 

17 and conclusions concerning the ten areas of significant, adverse, unmiti_gated environmental 

18 impacts cited in the Hearing Examiner Decision. WEC and Ecology contend that, because the 

19 

20 

21 

4 An appeal of an EIS can be procedural or substantive. According to Ecology's SEPA Handbook: "Procedural 
appeals include the appeal ofa threshold determination ... and of the adequacy ofa final [EIS]. Substantive 
appeals are challenges ofan agency's use (or failure to use) SEPA substantive authority to condition or deny a 
proposal." State Environmental Policy Act Handbook, Washington State Department of Ecology; Publication# 
98-114 (2003) at I 09 ( emphasis omitted). 
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\ 

1 FEIS was not appealed, Millennium and Cowlitz. C.c;rµnty are barred from collaterally attacking 
fl;"\ 

2 its findings or presenting new information to counter those findings. As the adequacy of the 

3 FEIS was not challenged, WEC and Ecology assert that the findings in the FEIS are binding or 

4 verities in this proceeding. WEC Mot. for Summ. J. at 20-21; Ecology Mot. for Summ. J. at 18-

5 19. 

6 Millennium responds that it is not challenging the adequacy of the FEIS.5 Rather, its 

7 appeal is substantive as it is challenging the Hearing Examiner's decision to deny the shoreline 

8 permits based on SEPA. Arguing that WEC and Ecology overstate the effect of an 

9 unchallenged FEIS, Millennium asserts that the Board can consider evidence in addition to the 

10 FEIS in deciding the appeal. Millennium Opp. to Summ. J. at 17-21. 

11 EIS adequacy refers to the legal sufficiency·~fthe environmental data contained in the 

12 impact statement.6 Klickitat County Citizens Against Imported Waste v. Klickitat County, 122 

13 Wn.2d 619,633, 860 P.2d 390, 398-99 (1993), amended, 866 P.2d 1256 (Wash. 1994)(citing R. 

14 

15 

16 

17 

18 

19 

20 

21 

5 Cowlitz County joined and adopted Millennium's motion for summary judgment and Millennium's opposition to 
WEC's and Ecology's summary judgment motions, and provided additional arguments. Unless referring to 
Cowlitz County's additional contentions, the Board will refer to the arguments as being advanced by Millennium. 
6 The adequacy ofan EIS is tested under the "rule ofreason." SEAPC v. Cammack II Orchards, 49 Wn. App. 609, 
614-15, 744 P.2d I IOI (1987); Cheneyv. Mountlake Terrace, 87 Wn.2d 338, 344--45, 552 P.2d 184 (1976). As 
the Court in Klickitat County Citizens explained: 

In order for an EIS to be adequate under this rule, the EIS must present decisionmakers with 
a "reasonably thorough discussion of the significant aspects of the probable environmental 
consequences" of the agency's decision. The rule of reason is "in large part a broad, flexible 
cost-effectiveness standard," in which the adequacy qf an EIS is best determined "on a case-' 
by-case basis guided by all of the policy and factual considerations reasonably related to 
SEPA's terse directives." 

Klickitat County Citizens, 122 Wn.2d at 633 (intei:nal citatiqps omitted). When reviewing an EIS, the Legislature 
has directed that the decision of the agency regarding the adequacy of an EIS is to be "accorded substantial 
weight." RCW 43.21C.090. 
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1 Settle, The Washington State Environmental Policy Act: A Legal and Policy Analysis§ 14(a)(i) 

2 (4th ed. 1993)). The adequacy of the FEIS was not appealed. 

3 The Board concludes that the FEIS's determination of adverse environmental impacts 

'. 
4 associated with the Project and_their significance c~ot be challenged in this proceeding. As 

5 Ms. Placido, Cowlitz County's Director of the Department of Building and Planning, stated, 

6 "the FEIS stands as jointly written and approved." Placido Deel. (2/8/18) at 12. As discussed 

7 below, the Hearing Examiner's use of the FEIS can be challenged in addressing whether the 

8 exercise of SEP A substantive authority was clearly erroneous. 

9 2. Consideration of the Entire project (Issue 3) 

1 0 In its applications t_o Cowlitz County, Millennium requested shoreline permits for Stage 

11 1 of the Project. Millennium asserts that the Hearing Examiner committed legal error in 

12 denying the applications based on the environmental impacts of the Project in its entirety. 

13 Millennium argues that under WAC 197-11-400(4), not only was the Hearing E~aminer 

14 required to use the FEIS in rendering his decisio~ .. ~·e was also r(:quired to consider "other 

15 relevant materials and considerations." Millennium contends that the Hearing Examiner 

16 rejected evidence presented at the hearing that would have assisted him in understanding the 

17 difference between Stage 1 and Stage 2 impacts and mitigation. According to Millennium, the 

18 FEIS is not determinative and it was clearly erroneous for the Hearing Examiner to disregard 

19 other evidence such as its application, the County staff report and testimony provided at the 

20 public hearing. Finally, Millennium states that the Board has acknowledged that a project can 

21 be advanced in phases when SEPA has been performed on the entire project. Millennium 
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1 argues its Project fits that scenario and, contrary to the assertions by WEC and Ecology, it has 

2 not sought to improperly piecemeal the Project. Millennium Mot. for Summ. J. at 8-9; Reply at 

3 . 3-9. 

4 In response, WEC and Ecology argue that the Hearing Examiner correctly considered 

5 the entire Project and its impacts when exercising SEPA substantive authority. Because the two 

6 stages of the Project are related to and dependent upon one another, WEC and Ecology assert 

7 that they must be considered as a whole. WEC and Ecology contend that Millennium's attempt 

8 to obtain shoreline permits for only a portion,ofthe Project violates the prohibitions in the SMA 

9 and in SEPA on piecemealing project review. WEC Resp. to Summ. J. at 4-10; Ecology Resp. 

10 to Summ. J. at 6-11. 

11 The Board concludes that the Hearing Examiner's consideration of the Project as a 

12 whole was not clearly erroneo~s. The FEIS, which recognized that the Project was divided into 

13 two stages, analyzed the environmental impacts of the Project at full build out. Wolfman Deel., 

14 Ex. A at S-4 (Proposed Action is the construction and operation of a coal export terminal) and 
' 

15 S-8 (construction and operation would consist of two stages; for FEIS analysis, Proposed Action 

16 assumed fully operational by 2028). Based on that analysis, the FEIS identified potential 

17 impacts requiring mitigation, proposed ~pplicarit mfrigation measure(s), and unavoidable and 

18 significant adverse environmental impacts. Id. at S-46-S-60. Cowlitz County staff utilized the 

19 FEIS in their review of Millennium's shoreline permit applications. While acknowledging that 

20 the Project was divided into two stages and Millennium was seeking shoreline permits for Stage 

21 1, the Staff Report relied on the FEIS 's evaluation of the Project in its entirety. The Staff 
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1 Report quoted at length from sections of the FEIS's 'analysis of Project impacts at full 

2 operations and recommended permit conditions drawn from the FEIS applicable to both Stage 1 

3 and Stage 2.7 Wolfman Deel., Ex. F. 

4 Like County staff, the Hearing Examiner recognized that Millennium was seeking 

5 shoreline permits for Stage 1. Hearing Examiner Decision at 4. Similarly, the Hearing 

6 Examiner also used the FEIS to evaluate the environmental impacts of the Project as a whole. 

7 The record does not support Millennium's contention that the Hearing Examiner rejected 

8 evidence regarding Stage I impacts and mitigation. 8 Millennium cites to no evidence excluded 

9 by the Hearing Examiner. Nor does Millennium claim it was precluded from presenting 

1 O testimony at the public hearing. While Millennium_ may dispute the weight the Hearing 

11 Examiner accorded its evidence, based on the record.presented, the Board is not left with the 

12 definite and firm conviction that Hearing Examiner committed a mistake when he considered 

13 the Project as a whole. 

14 3. Application of SEPA Substantive Authority (Issues 2 and 9) 

15 As stated above, the p~rpose of an EIS is to provide decision makers with "sufficient 

16 information to make a reasoned decision." Citizens Alliance, 126 Wn.2d at 362. Issuance of an 

17 

18 

19 

20 

21 

7 For example, with respect to noise impacts, the Staff Report evaluated the Project's rail operations at full coal 
export terminal operations (adding 16 trains per day on the Reynolds lead and BNSF Spur). The evaluation 
included impact analysis drawn fl-om the PETS and recomme11ded conditions based on the FEIS's mitigation 
measures that applied to the Project at full operation. Wolfinan Deel., Ex. F at 17-18. See also, e.g., Conditions 17 
and 18 (applies to all Project stages). 
8 The Hearjng Examiner provided Cowlitz County and Millennium the opportunity to propose reasonable 
mitigation. Hearing Examiner Decision at 3. Millennium presented numerous exhibits and the testimony of 
several expert witnesses. Id. at 12-13, Applicant Exhibit List (appended to Hearing Examiner Decision). Prior to 
the close of the record below, Millennium submitted a table.~uminarizing its responses, including its proposed 
mitigation, to 19 areas of questions the Hearing Examiner posed to Ms. Placido during the public hearing. Tohan 
Deel., Ex. G. 
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1 EIS does not approve or deny a project. Rather, the EIS accompanies a proposal through the 

2 existing agency review process so that agency officials can use the document when making 
I 

3 permitting decisions. RCW 43.21C.030(2)(d). "Any governmental action may be conditioned 

4 or denied" based on the adverse environmental impa:cts disclosed in an EIS. RCW 43 .21 C.060; 
·.· 

5 WAC 197 -11-66; Polygon, 90 Wn.2d at 64 ("SEP A confers substantive authority to the 

6 deciding agency to act on the basis of the impacts disclosed"). 

7 The policies and goals of SEP A are supplementary to the existing authority of all 

8 branches of government. RCW 43.21 C.060. SEPA serves as an "overlay" on existing 

9 authority, making formerly ministerial decisions discretionary. Polygon, 90 Wn.2d at 65. 

1 O Pursuant to the SMA and Cowlitz County Code, the County has authority to issue or deny 

11 shoreline permits. RCW 90.58.050, .140; CCC 19.20. Using SEPA substantive authority, a 

12 local government may deny a permit even if it meets all of the requirements for approval under 

13 permit criteria. Polygon, 90 Wn.2d at 63-65; West Main Assoc. v. City of Bellevue, 106 Wn.2d 

14 47, 53, 720 P.2d 782 (1986) ("under [SEPA], a m~ritcipality has the discretion to deny an 

' 
15 application for a building permit because of adverse environmental impacts even if the 

16 application meets all other requirements and conditions for issuance"), 

1 7 The denial of a proposal must be predicated "upon policies identified by the appropriate 

18 governmental authority and incorporated into regulations, plans, or codes which are formally 

19 designated by the agency'' or appropriate legislative body. RCW 43.21 C.060; WAC 197-11-

20 660(1)(a). In order to deny a proposal under SEPA, a decision maker must find that 

21 
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1 

2 

3 

4 

(1) The proposal would be likely to result in significant adverse environmental 
impacts identified in a final or supplemental environmental impact statement 
prepared under this chapter; and (2) reasonable mitigation measures are 
insufficient to mitigate the identified impact. 

' 
RCW 43.21 C.060; WAC 197-11-660(1)(±). "The decision maker shall cite the agency SEPA 

policy that is the basis of any condition or denial under this chapter[.]" WAC· 197-11-660(1 )(b ). 

5 

p 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Failure to sufficiently document compliance with these requirements can result in reversal of a 

SEP A-based denial. Cougar Mountain Assoc. v. King County, 111. Wn.2d 742, 752-53, 765 

P .2d 264 (1998). 

Cowlitz County adopted bases for the exercise of substantive authority under SEP A as 

part of the County Code. Pertinent sections of the Cowlitz County Code provided: 

1. Cowlitz County shall use all practicable means, consistent with other 
essential considerations of state policy, to improve and coordinate plans, 
functions, programs and resources to the end that the state and its citizens 
may: 

a. Fulfill the responsibilities of each generation as 
trustee of the environment for succeeding generations; 

b. Assure for all people of Cowlitz County safe, healthful, 
productive, and aesthetically and culturally pleasing 
surroundings; 

c. Attain the widest range of benefic'ial- use of the 
environment without degradation, ris~ to health or safety, 
or other undesirable and unintended consequences; 

d. Preserve important historic, cultural, and natural aspects 
of our national heritage; 

e. Maintain, whenever possible, an environment which 
supports diversity and variety of individual choice; 
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1 

2 

3 

4 

5 

7 

8 

... ''-· 

f. Achieve a balance between pop~;l~tion and resource use 
which will permit high standards of living and a wide 
sharfng of life's amenities; 

g. Enhance the quality .of renewable resources and 
approach the maximum attainable recycling of depletable 
resources. 

2. Cowlitz County recognizes that each person has a fundamental and 
inalienable right to a healthful environment and that each person has a 
resppnsibility to contribute to the preservation and enhancement of the 
environment. 

Fonner CCC 19.11. l lO(B)(l), (2). 

Millennium asserts that the Hearing Examiner failed to conduct the necessary analysis to 

9 

10 

11 

12 

_13 

14 

15 

16 

use substantive SEP A authority to deny the shorelin~ permits. Citing Cqugar Mountain, 111 

Wn.2d at 755, Millennium argues that in or~er_to. ~n✓.oke substantive S_EPA authority the · 
- • • . ·'; ,·::1-.,.1. • • 

.••••I)": 

Hearing Examiner was required to first analyze-the Project, as set forth in the shoreline pemrit 

applications, for compliance with the SMA and County SMP. The Hearing Examiner was then 

required to consider the impacts of the Project and evaluate what mitigation measures, if 

necessary, were appropriate and capable of being a,ccomplished. Millennium c_ontends that the 
• i . ' 

Hearing Examiner did not follow, this process; rather _he bypassed the SMA 8.!ld County SMP 

and relied on the FEIS's impact analysis of the entire Project As a result, the Hearing 

17 

18 

19 

20 

21 

Examiner erred in concluding that SEP A required him to deny the shoreline permits in light of 

the Project's overall impacts and the County's SEP A policies. Millennium Mot. for Summ. J. at 

9-15; Reply at 9-12, Opp. to Siunm. J. at 21-27. _' ·. 
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1 Millennium also_contends that there are material i~sues of fact in dispute regarding the 

2 Hearing Examiner's denial of the shoreline permits on SEPA substantive grounds. Citing to 

3 evidence offered at the public hearill:g, Millennium asserts that it "presented substantial 

4 evidence of both the impacts on, and reasonable mitigation for, the nine resource areas 

5 identified in the EIS." Millennium argues that due to these factual disputes, WEC and Ecology 

6 are not entitled to summary judgment on Issues 2 and 9. Millennium Opp. to Summ. J. at 6-11, 

7 24-27. 

8 WEC and Ecology argue that there is no requirement that the Hearing Examiner begin 

9 his analysis by reviewing the permit applications for consistency with the SMA and County 

10 SMP. WEC and Ecology assert that Cougar Mountain does not mandate a particular order of 

11 review. As the courts recognized in Polygon and West Main, a permit can be denied under 

12 substantive SEP A even if it meets all permit criteria. WEC and Ecology contend that in this 

13 case, unlike King County in Cougar Mountain, the Hearing Examiner properly complied with 
.1,. 

14 the procedural requirements for the exercise of_sul?,s_iantive SEPA by (1) providing a lengthy 

15 description of significant, adverse environmental impacts identified in the FEIS; (2) explaining 

16 why the conditions proposed in the Staff Report and by Millennium do not reasonably mitigate 

17 Project impacts; and (3) identifying the provisions of Cowlitz County's SEPA policies upon 

18 which he based his decision. WEC Mot. For Summ J. at 21-24; Summ. J. Reply at 11-13; 

I 9 Ecology Mot. for Summ. J. at 19-25; Summ. J. Reply at I 8-23. 

20 WEC and Ecology reject Millennium's claim that there are material issues of fact in 

21 dispute.• They assert that this argument is part of Millennium's attempt to collaterally attack the 
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1 unappealed FEIS. According to WEC and Ecology, there is no factual or legal dispute that the 

2 Hearing Examiner properly invoked SEP A substantive authority' to deny the shoreline permits. 

3 Because the Hearing Examiner's reliance on the unchallenged findings in the FEIS in exercising 

4 substantive SEP A authority was not clearly erroneous, WEC and Ecology contend that the 

5 Board should grant summary judgment in their favor on Issues 2 and 9. WEC Summ. J. Reply 

6 at 7-10; Ecology Reply at 8-9. 

7 There is no legal requirement that the Hearing Examiner begin his analysis of the 

8 shoreline permit applications by first considering their consistency with the SMA and County 

9 SMP. SEP A substantive authority stands separate and apart from the requirements of other 

IO permitting schemes. Courts have held that SEP A substantive authority can be used to deny a 

11 . proposal independent of the permit being sought, even if the proposal meets all other 

12 requirements and conditions for the underlying permits. West Main, 106 Wn.2d at 53; 

13 Donwoodv. Spokane Cy., 90 Wn. App. 389,398,957 P.2d 775 (1998). The Board concludes 

14 that the Hearing Examiner did riot commit error by initially evaluating the Project under SEPA. 

15 The Board further concludes that the Hearing Examiner fully complied with SEPA' s 

16 procedural requirements in exercising SEP A substantive authority to deny the shoreline permits. 

17 To deny the Project using substantive SEPA auth~~ity, the Hearing Examiner had to find that 

18 ( 1) the Project is likely to result in significant adverse environmental impacts identified in the 

19 FEIS and (2) reasonable mitigation measures were insufficient to mitigate those impacts. RCW 

20 43.21C.060; WAC l 97-11-660(l)(t). The Hearing Examiner was also required to cite Cowlitz 

21 County's SEP A policy that served as the basis for the denial. WAC 197-11-660(1 )(b ). The 
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1 Board concludes that the Hearing Examiner sufficiehtly documented compliance with these 

2 requirements. 

3 In his decision, the Hearing Examiner described in detail the ten unavoidable, significant 

4 adverse environmental impacts documented in the FEIS. Hearing Examiner Decision at 14-33. 

5 Turning to mitigation, the Hearing Examiner found that the conditions proposed in the Staff 

6 Report did not reasonably mitigate the identified impacts. Id. at 50. As the mitigation proposed 

7 by Millennium was "nearly identical to the County's," the Hearing Examiner concluded that 

8 "neither the County nor [Millennium] propose reasonable mitigation for any of the unavoidable, 

9 significant adverse environmental impacts identified in the FEIS." Id. The Hearing Examiner 

1 O identified specific shortcomings he found in the proposed mitigation. Id. at 50-51. Lastly, the 

11 Hearing Examiner cited to and q~oted sections of Cowlitz County's Code governing the use of 

12 substantive SEPA authority. Id. at 51-52 (quoting Former CCC 19.11.1 lO(b); see supra at 25-

13 26. The Hearing Examiner concluded that the failure to reasonably mitigate the ten 

14 unavoidable, significant adverse environmental impacts conflicted with "virtually every one of 

15 the County's environmental policies''he cited. Id. at 52. Accordingly, the Hearing Examiner 

16 denied the requested shoreline permits under Cowlitz County's substantive SEPA authority. 

17 Finally, there are no material issues of fact in dispufe that preclude the granting of 

18 summary judgment. As explained above, to determine whether the Hearing Examiner's 

19 exercise of SEP A substantive authority was clearly erroneous, the Board reviews the record 

20 created at the open record hearing below. The Boar1 will not substitute its judgment for that of 
,. 

21 the Hearing Examiner. Because it is not left with the definite and firm conviction that a mistake 

ORDER ON MOTIONS 
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1 has been committed, the Board concludes that the Hearing Examiner's decision to deny the 

2 shoreline permits under Cowlitz County's substantive SEPA authority was not clearly 

3 erroneous. 

4 4. SMA/SMP Compliance and Other Issues (Issues 1, 4, 5, 6, and 7) 

5 The remaining issues ask whether the shoreline permit applications are consistent with 

6 the SMA and County SMP, and whether the Hearing Examiner erred in concluding that there 

7 was insufficient information concerning other approvals required for the Project to proceeq. 

8 Because the Board concludes that the Hearing Examiner's exercise of SEPA substantive 

9 authority to deny the shoreline permits was not clearly erroneous, it need not reach Issues 1, 4, 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

5, 6 and 7. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19. 

20 

21 

........ ·····-·-·--··,··--------,, 

ORDER 

The Board GRANTS Washington Environmental Council, Climate Solutions, Friends of 

the Columbia Gorge, Sierra Club, Columbia Riverkeeper's and the State of Washington, 

Departn1ent of Ecology's Motions for Summary Judgment on Issues 2, 3. 8, and 9 and 

AFFIRMS the Cowlitz County Hearing Examiner's denial of the shoreline permits requested by 

Millennium Bulk Terminals-Longview, LLC. 

SO ORDERED this. J-0 day of April, 2018. 

ORDER ON MOTIONS 
SHB No. 17-017c 

SHORELINES HEARINGS.BOARD 

JOAN M. MARCHIORO, Board Chair 

~~~o~L 
NEIL t!E, Member 

:ttL 4 ALLEN ~TEP, Memb~ 

See Dissent 
GRANT BECK, Member 

KEITH GOEHNER, Member 
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1 

2 

SHORELINES HEARINGS BOARD 
STATE OF WASHINGTON 

MILLENNIUM BULK TERMINALS 
3 LONGVIEW, LLC, and COWLITZ 

COUNTY, 

Petitioners, 

and 

4 

5 

6 

7 

8 

9 

BNSF RAILWAY COMPANY, 

Petitioner-Intervenor; 

V. 

COWLITZ COUNTY HEARING 
10 EXAMINER and STATE OF 

WASHINGTON, DEPARTMENT OF 
11 ECOLOGY, · 

12 Respondents, 

13 And 

14 WASHINGTON ENVIRONMENTAL 
COUNCIL, CLIMATE SOLUTIONS, 

15 FRIENDS OF THE COLUMBIA GORGE, 
SIERRA CLUB, and COLUMBIA 

16 RIVER.KEEPER, 

17 Respondent-Intervenor. 

18 

SHB No. 17-01 ?c 

DISSENT 

19 The Shorelines Hearings Board must review a local government's-action to deny a 

20 shoreline permit when the denial relies solely on the substantive authority of the State 

21 

DISSENT 
SHB No. 17-017c 

1 
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1 Environmental Policy Act, de nova. I would deny the motions for summary judgement and 

2 decide the merits of the Hearing Examiner's denial de ,nova. Thus, I respectfully dissent. 
I • • • ••\•. • 

3 'BACKGROUND 

4 Before 1971, Washington State did not require citiest. and counties to plan for growth nor 

5 establish regulations that protected environmental resources. Many, if not most, local 

' 6 jurisdictions at that time did not adopt zoning regulations or environmental protection standards. 

7 The Shoreline Management Act of 1971 changed the regulatory landscape and required 

8 local jurisdictions to protect the shoreline environment in a manner consis~ent with statewide 

9 polices. The Legislature addressed the lack of clear local and judicial processes for adjudicating 

10 land use and environmental pennit disputes in the 1970s through the creation of the Shoreline 

11 Hearings Board, a body with expertise in the implementation of the Shoreline Management Act 

,·· •t· . 

12 through local Shoreline Master Programs, to adjuclicate perinit disputes. 
~ . . . . : ",' . 

13 The State Environmental Policy Act (SEPA) of 1971 provided broad authority to 

14 decision makers to condition or deny pennits based on their environmental impacts, beyond 

15 local land use and environmental regulations. The use of the substantive authority of the State 

16 Environmental- Policy Act is rui important tool to allo~ decision makers to address impa~ts not 

17 addressed by land use or environmental regulations., .. 

18 The planning and regulatory system in Washington State changed dramatically when the 

19 legislature adopted the Growth Management Act, a series of state statutes first adopted in 1990. 

20 The Growth Management Act requires all cities and counties to protect environmentally 

21 sensitive areas through local critical areas regulatio1is and requires the largest and fastest 
~ • I 

DISSENT 
SHB No. 17-017c 
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1 growing counties and the citie~ therein to carefully, plan and provide for growth, and requires 

2 that development regulations implement the plans. 

3 The Regulatory Reform Act of 1995 furt:her refined the permitting scheme created by 

4 the Growth Management Act. Regulatory refomi included the Land Use Petition Act, which 

5 provides clear standards for the review and appeal procedures of most land use and 

6 environmental permitting decisions-, but not shor~Une permits. 

7 The Shoreline Hearings Board, created in the·early 1970s, has and continues to struggle 

8 with the overlap between Growth Management artd Shoreline Management and specifically 

9 hqw to deal with those permits and decisions that fall under both the Growth Management Act 

1 O and Shoreline Management Act regulatory systems. 

11 ANALYSIS 

12 The majority confuses its role in this case as to the Hearing Examiners use of 
I 

, 13 substantive SEPA authority to deny a shoreline permit. The permifunder appeal is a shoreline 

14 substantial development permit denied by ·the Cowlitz County Hearing Examiner based solely 

15 on significant environmental impacts identified in the Final Environmental Impact Statement. 

.'. ,\ .. 
16 The majority relies on McQuarrie to concluqe that the Shoreline Hearings Board stands 

17 in the place of the Court when reviewing a lo~al ·givernment's use of SEP A's substantive 

18 authority and that the appropriate standard of review is ''clearly erroneous';. In some situations, 

19 this is corre(!t, including the situation presented to the Board in McQuarrie. 

20 The Board in McQuarrie concluded that in the situation where a local SEP A 

21 Responsible Official uses substantive authority to condition a Determination of Non-

DISSENT 
SHB No. 17-017c 
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1 Significance, which is then appealed to the Board along with a shoreline substantial 

2 development permit, the appropriate standard of review is "clearly erroneous". Since the Board 

3 in McQuarrie was acting on a SEP A appeal of the DNS, it was acting in the same capacity as 

4 the Court in Polygon. 

5 The Shorelines Hearings Board has never faced the situation found in Millennium where 

6 1) the underlying environmental document is not under appeal; and 2) the local decision maker 

7 used SEPA's substantive authority directly to deny a shoreline substantial development permit. 

8 The-majority correctly notes that, unless otherwise required by law, the Board's scope 
' 

9 and standard ofreview shall be de nova. WAC 461-08-500(1). The majority also correctly 

1 O notes that SEP A does not prescribe the scope or standard of review on appeal. Since there has 

11 been no SEP A appeal in this case however, the Board's scope and standard must be de nova. It 

12 is incumbent upon the Shoreline Hearings Board, _as the decision maker for the shoreline 
!_I· 

13 substantial development permit, to conduct its normal de nova review 

SO ORDERE_D this U) day of April, 2018. 
14 

15 

16 

17 

18 

19 

20 

21 

SHORELINES HEA,RINGS BOARD 

DISSENT 
SHB No. 17-017c 

4 
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Chapter 19.20 SHORELINE MANAGEMENT 

Sections: 

Chapter 19.20 
SHORELINE MANAGEMENT 

19.20.01 O Responsible official. 

19.20.020 Application for permit. 

19.20.030 Public notice of application. 

19.20.040 Department of Building and Planning review. 

19.20.050 Hearing Examiner action. 

19.20.060 Notice to Department of Ecology and Attorney General. 

19.20.070 Exemptions. 

19.20.080 Violations. 

19.20.090 County compliance with SEPA. 

1 9.20 .100 Fees and charges. 

Cross-references: 

Chapter 90.58 RCW: Shoreline Management Act. 

Chapter 43.21 C RCW: State Environmental Policy Act. 

Chapter 173-14 WAC: Permits for substantial developments. 

Chapter 197-10 WAC: SEPA guidelines. 

19.20.010 Responsible official. 

Page 1 of 3 

The provisions of this chapter shall be ad ministered by the Director of the Department of Building and 

Planning or his or her duly authorized designee. [Ord. 03-048, § 1, 4-8-03.] 

19.20.020 Application for permit. 

All applications for a permit required under the Shoreline Management Act, Chapter 90.58 RCW, and 

information related thereto, shall be submitted to the Department of Building and Planning. Upon 

receipt of the permit application, the Director shall determine whether the information submitted 

meets the requirements of WAC 173-27-180, Application requirements for substantial development, 

conditional use, or variance permit, RCW 90.58.140, Development permits, and any additional 

information required by the Director. [Ord. 03-048, § 2, 4-8-03.] 

19.20.030 Public notice of application. 

Upon receipt of a complete application the Director shall ensure that notice is made to the general 

public and the property owners in the vicinity of the proposed project by at least one of the following 

methods: 

A Mailing to the latest recorded real property owners as shown by the County Assessor within at 

least 300 feet of the boundary of the property upon which the substantial development is proposed; or 

B. Posting in a conspicuous manner on the property upon which the project is to be constructed; or 

C. Any other manner deemed appropriate by the Director to accomplish the objectives of reasonable 

notice to adjacent landowners and the public. [Ord. 03-048, § 3, 4-8-03.] 

https :/ /www.codepublishing.com/W A/CowlitzCounty/html/CowlitzCounty 19/CowlitzCo. .. 12/28/2018 
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Chapter 19.20 SHORELINE MANAGEMENT Page 2of3 

19.20.040 Department of Building and Planning review. 

The Director may refer the permit application for a review by departmental staff for knowledgeable 

comments from interested departments. All pertinent county departments shall participate. When the 

Director has made a final SEPA threshold determination, the Director shall tra·nsmit the permit 

application and SEPA review to the Cowlitz County Hearing Examiner for public hearing per the 

provisions of this chapter and Chapter 19.11 CCC. [Ord. 12-112, § 3, 8-28-12; Ord. 03-048, § 4, 4-8-

03.] 

19.20.050 Hearing Examiner action. 

A. 1. The Director at the termination of the required review period shall transmit the permit application 

and all pertinent review comments, findings and recommendations to the Cowlitz County Hearing 

Examiner for action. For applications involving shoreline substantial development permits, conditional 

use permits, and variance permits, the Hearing Examiner shall hold a public hearing prior to taking 

action. The mailing and legal advertisement for such public hearing shall be made not less than 30 

days prior to the open record public hearing. 

The Hearing Examiner has discretion to hold a public hearing on other types of actions 

transmitted by the Director prior to taking action. 

2. There shall be no more than one open record hearing on any application regulated by this 

section, except for those applications which are associated with a determination of significance 

under SEPA and this chapter. [Ord. 12-112, § 3, 8-28-12; Ord. 03-048, § 5, 4-8-03.] 

19.20.060 Notice to Department of Ecology and Attorney General. 

The Director shall transmit copies of the original application and other pertinent materials he deems 

necessary to the regional office of the Department of Ecology and the Attorney General's office within 

eight days of the final decision. [Ord. 03-048, § 6, 4-8-03.] 

19.20.070 Exemptions. 

As required in WAC 173-27-050, when federal permits are required, the Director shall take action on 

exemption requests and transmit copies of a letter of exemption to the Department of Ecology and the 

applicant. [Ord. 03-048, § 7, 4-8-03.] 

19.20.080 Violations. 

The Director shall transmit Shoreline Management Act violation reports to the Cowlitz County 

Prosecuting Attorney's office and/or the Department of Ecology for prompt appropriate legal action. 

[Ord. 03-048, § 8, 4-8-03.] 

19.20.090 County compliance with SEPA. 

The Director shall ensure that any official action will comply with the State Environmental Policy Act, 

the SEPA Rules and the Cowlitz County SEPA Ordinance, Chapter 19.11 CCC. [Ord. 03-048, § 9, 

4-8-03.] 

19.20.100 Fees and charges. 

https :/ /www .codepublishing.com/W A/CowlitzCounty /html/CowlitzCounty 19 /CowlitzCo. .. 12/28/2018 
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Chapter 19.20 SHORELINE MANAGEMENT Page 3 of 3 

The fees and charges for processing applications for shoreline permits, and for other administrative 

actions under this chapter, shall be as established from time to time by resolution by the Board. [Ord. 

03-048, § 10, 4-8-03.] 

The Cowlitz County Code is current through Ordinance 18-

103, passed November 6, 2018. 

Disdaimer: The Clerk of the Board's Office has the official version 

of the Cowlitz County Code. Users should contact the Clerk of the 

Board's Office for ordinances passed subsequent to the 

ordinance cited above. 

https ://www.codepublishing.com/W A/CowlitzCounty/htm.1/CowlitzCounty 19/CowlitzCo. .. 12/28/2018 
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43.21C.060. Chapter supplernentary--Conditioning or denial of •.. , WA ST 43.21C.060 

. .: : .·· .. · .... 

· West's Revised Code o-f Washit1gtonAn11otated . 

·Title43.St~teGovernment-.:Executiv~(Refs&Annos) •. 

. Chapt:er43;21C. State.E11viromnent:al Policy (Refs&Annos) 

West's RCWA43.21C.060 

43.21C.060. Chapter supplementary--Conditioning or denial of governmental action 

Currentness 

The policies and goals set forth in this chapter are supplementary to those set forth in existing authorizations of 

all branches of government of this state, including state agencies, municipal and public corporations, and counties. 

Any governmental action may be conditioned or denied pursuant to this chapter: PROVIDED, That such conditions 

or denials shall be based upon policies identified by the appropriate governmental authority and incorporated into 

regulations, plans, or codes which are formally designated by the agency (or appropriate legislative body, in the case of 

local government) as possible bases for the exercise of authority pursuant to this chapter. Such designation shall occur at 

the time specified by RCW 43.21C.120. Such action may be conditioned only to mitigate specific adverse environmental 

impacts which are identified in the environmental documents prepared under this chapter. These conditions shall be 

stated in writing by the decision maker. Mitigation measures shall be reasonable and capable of being accomplished. 

In order to deny a proposal under this chapter, an agency must find that: (1) The proposal would result in significant 

adverse impacts identified in a final or supplemental environmental impact statement prepared under this chapter; and (2) 

reasonable mitigation measures are insufficient to mitigate the identified impact. Except for permits and variances issued 

pursuant to chapter 90.58 RCW, when such a governmental action, not requiring a legislative decision, is conditioned 

or denied by a nonelected official of a local governmental agency, the decision shall be appealable to the legislative 

authority of the acting local governmental agency unless that legislative authority formally eliminates such appeals. Such 

appeals shall be in accordance with procedures established for such appeals by the legislative authority of the acting 

local governmental agency. 

Credits 
[1983 c 117 § 3; 1977 ex.s. c 278 § 2; 1971 ex.s. c 109 § 6.] 

Notes of Decisions (36) 

West's RCWA 43.21C.060, WA ST 43.21C.060 

The statutes and Constitution are current with all legislation from the 2018 Regular Session of the Washington 

Legislature. 

End of Document ((;, ~018 Thomson Reuters. No claim to original U.S. Government Works. 
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197-11-400. Purpose of EIS., WA ADC 197-11-400 

WAC 197-11-400 

197-11-400. Purpose of EIS. 

Currentness 

(1) The primary purpose of an environmental impact statement is to ensure that SEP A's policies are an integral part of 

the ongoing programs and actions of state and local government. 

(2) An EIS shall provide impartial discussion of significant environmental impacts and shall inform decision makers and 

the public of reasonable alternatives, including mitigation measures, that would avoid or minimize adverse impacts or 

enhance environmental quality. 

(3) Environmental impact statements shall be concise, clear, and to the point, and shall be supported by the necessary 

environmental analysis. The purpose of an EIS is best served by short documents containing summaries of, or reference 

to, technical data and by avoiding excessively detailed and overly technical information. The volume of an EIS does not 

bear on its adequacy. Larger documents may even hinder the decision making process. 

( 4) The EIS process enables government agencies and interested citizens to review and comment on proposed government 

actions, including government approval of private projects and their environmental effects. This process is intended to 

assist the agencies and applicants to improve their plans and decisions, and to encourage the resolution of potential 

concerns or problems prior to issuing a final statement. An environmental impact statement is more than a disclosure 

document. It shall be used by agency officials in conjunction with other relevant materials and considerations to plan 

actions and make decisions. 

Credits 
Statutory Authority: RCW 43.21C.l 10. WSR 84-05-020 (Order DE 83-39), S 197-11-400, filed 2/10/84, effective 4/4/84. 

Current with amendments adopted through the 18-19 Washington State Register, dated October 3, 2018. 

WAC 197-11-400, WA ADC 197-11-400 

.End of .Document I/:'; .!018 Thomson Reuters. No claim to original U.S. Government Works . 

WESTtAW @ 2018 Thomson Reuters. No claim to original U.S. Government Works. 
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197-11-448. Relationship of EIS to other considerations., WA ADC 197-11-448 

.. . . . 

Washington Administrative Code .. · ... • . . • •· · · · . .•.. · · 

Title .197.. Ecology,· Departm.in t of {Environ111ental Policy, Council ~11) • · 
Chapter 197~11; SEPA Rules (Refa &: Annas)· 

. Part F' o;r. - Emnronmental Impact: Statement (EIS} •• ·. 

WAC 197-11-448 

197-11-448. Relationship of EIS to other considerations. 

Currentness 

(1) SEPA contemplates that the general welfare, social, economic, and other requirements and essential considerations of 

state policy will be taken into account in weighing and balancing alternatives and in making final decisions. However, the 

environmental impact statement is not required to evaluate and document all of the possible effects and considerations 

of a decision or to contain the balancing judgments that must ultimately be made by the decision makers. Rather, an 

environmental impact statement analyzes environmental impacts and must be used by agency decision makers, along 

with other relevant considerations or documents, in making final decisions on a proposal. The EIS provides a basis upon 

which the responsible agency and officials can make the balancing judgment mandated by SEPA, because it provides 

information on the environmental costs and impacts. SEPA does not require that an EIS be an agency's only decision 

making document. 

(2) The term 'socioeconomic' is not used in the statute or in these rules because the term does not have a uniform meaning . 

and has caused a great deal of uncertainty. Areas of urban environmental concern which must be considered are specified 

in RCW 43.21C.110 (l)(f), the environmental checklist (WAC 197-11-960) and WAC 197-11-440 and 197-11-444. 

(3) Examples of information that are not required to be discussed in an EIS are: Methods of financing proposals, 

economic competition, profits and personal income and wages, and social policy analysis (such as fiscal and welfare 

policies and nonconstruction aspects of education and communications). EISs may include whether housing is low, 

middle, or high income. 

(4) Agencies have the option to combine EISs with other documents or to include additional analyses in EISs, that will 

assist in making decisions (WAC 197-11-440(8) and 197-11-640). Agencies may use the scoping process to help identify 

issues of concern to citizens. 

Credits 
Statutory Authority: RCW 43.21C.110. WSR 84-05-020 (Order DE 83-39), S 197-11-448, filed 2/10/84, effective 4/4/84. 

Current with amendments adopted through the 18-19 Washington State Register, dated October 3, 2018. 

WAC 197-11-448, WA ADC 197-11-448 

.End of Document t, 2018 Thomson Reuters. No claim to original U.S. Government Works . 
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197-11-660. Substantive authority and mitigation., WA ADC 197-11-660 

. . . ··.· ·.··. .. .. . . . 

. Washington A.dininistrativ{code · > • . < · .. . . · ·• · . •·... . · 
Titl~.197. Ecology,bepartirient of(~nvironme111:alPolicy, Council on)•··••····· 

Chapte;i97-~r SE.PA.Rules (Refs & Almos} . • ··•·· · · .. 
· Part Seven. - SEPA1111dAgency Decisiohs ··••····· · .. 

WAC 197-11-660 

197-11-660. Substantive authority and mitigation. 

Currentness 

(1) Any governmental action on public or private proposals that are not exempt may be conditioned or denied under 

SEPA to mitigate the environmental impact subject to the following limitations: 

(a) Mitigation measures or denials shall be based on policies, plans, rules, or regulations formally designated by the 

agency (or appropriate legislative body, in the case oflocal government) as a basis for the exercise of substantive 

authority and in effect when the DNS or DEIS is issued. 

(b) Mitigation measures shall be related to specific, adverse environmental impacts clearly identified in an 

environmental document on the proposal and shall be stated in writing by the decision maker. The decision maker 

shall cite the agency SEPA policy that is the basis of any condition or denial under this chapter (for proposals of 

applicants). After its decision, each agency shall make available to the public a document that states the decision. 

The document shall state the mitigation measures, if any, that will be implemented as part of the decision, including 

any monitoring of environmental impacts. Such a document may be the license itself, or may be combined with 

other agency documents, or may reference relevant portions of environmental documents. 

(c) Mitigation measures shall be reasonable and capable of being accomplished. 

(d) Responsibility for implementing mitigation measures may be imposed upon an applicant only to the extent 

attributable to the identified adverse impacts of its proposal. Voluntary additional mitigation may occur. 

(e) Before requiring mitigation measures, agencies shall consider whether local, state, or federal requirements and 

enforcement would mitigate an identified significant impact. 

(f) To deny a proposal under SEPA, an agency must find that: 

(i) The proposal would be likely to result in significant adverse environmental impacts identified in a final or 

supplemental environmental impact statement prepared under this chapter; and 

(ii) Reasonable mitigation measures are insufficient to mitigate the identified impact. 

WE:SilAW @ 20i8 Thomson Reuters. No claim to original U.S. Government Works. 
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197-11-660. Substantive authority and mitigation., WA ADC 197-11-660 

(g) If, during project review, a GMA county/city determines that the requirements for environmental analysis, 

protection, and mitigation measures in the GMA county/city's development regulations or comprehensive plan 

adopted under chapter 36. 70A RCW, or in other applicable local, state or federal laws or rules, provide adequate 

analysis of and mitigation for the specific adverse environmental impacts. of the project action under RCW 

43.21C.240, the GMA county/city shall not impose additional mitigation under this chapter. 

(2) Decision makers should judge whether possible mitigation measures are likely to protect or enhance environmental 

quality. EISs should briefly indicate the intended environmental benefits of mitigation measures for significant impacts 

(WAC 197-11-440(6)). EISs are not required to analyze in detail the environmental impacts of mitigation measures, 

unless the mitigation measures: 

(a) Represent substantial changes in the proposal so that the proposal is likely to have significant adverse 

environmental impacts, or involve significant new information indicating, or on, a proposal's probable significant 

adverse environmental impacts; and 

(b) Will not be analyzed in a subsequent environmental document prior to their implementation. 

(3) Agencies shall prepare a document that contains agency SEPA policies (WAC 197-11-902), so that applicants and 

members of the public know what these policies are. This document shall include, or reference by citation, the regulations, 

plans, or codes formally designated under this section and R CW 4 3.21 C. 060 as possible bases for con di ti oning or denying 

proposals. If only a portion of a regulation, plan, or code is designated, the document shall identify that portion. This 

document (and any documents referenced in it) shall be readily available to the public and shall be available to applicants 

prior to preparing a draft EIS. 

Credits 
Statutory Authority: 1995 c 347 (ESHB 1724) and RCW 43.21C.l 10. WSR 97-21-030 (Order 95-16), S 197-11-660, filed 

10/10/97, effective 11/10/97. Statutory Authority: RCW 43.21C.110. WSR 84-05-020 (Order DE 83-39), S 197-11-660, 

filed 2/10/84, effective 4/4/84. 

Current with amendments adopted through the 18-19 Washington State Register, dated October 3, 2018. 

WAC 197-11-660, WA ADC 197-11-660 

End of Document ,c;, 2018 Thomson Reukrs. No claim to original U.S. Government Works. 
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relevant sections of an EIS would be a preferable way to clarify. 
the existing requirements. 

Section 2 

This section would delete the sunset clause on the exemption 
contained in RCW 43.21C.037 regarding Class I, II, and III forest 
practices. 

· This section recognizes that there is continuing debate on 
the complex and technical subject of what forest practices should 
be subject to SEPA. This section acknowledges the appropriateness 
of continuing permanent exemptions for Class I, II, and I I I forest 
practices from the requirement of RCW 43.21C.030{2)(c) and intends 
that the Forest Practices Board continue to meet its ongoing re­
sponsibilities under the Forest Practices Act, including deter­
mining what practices should be included in Class I, II, and .III 
forest practices, and what practices should be subject to RCW 
43.21C.030(2)(c) as Class IV forest practices. 

Section 3 

Section 3 would enact certain amendments concerning aspects 
of SEPA's "substantive. authority". SEPA's substantive authority 
is contained in several provisions, most notably: the declaration 
of a substantive state environmental -policy in RCW 43.21C.020 
(which the state courts have held contains sufficiently definite 
standards tq be interpreted and enforced); the requirement in RCW 
43.21C.030(1) to interpret and administer state law in-accordance 
with those policies; and the supplementary mandate provision of -
RCW 43.21C.060, which states that the policies and goals set forth 
in the Act are supplementary to those set forth in a<J,encies' 
existing authorizations. · 

Despite various state court decisions, there has been sub­
stantial controversy over the past ten years· concerning whether 
SEPA was intended to have substantive effect, and whether SEPA 
does or should have subs tan ti ve effect ( in contrast · to whether 
SEPA should be viewed as an essentially procedural statute or 
disclosure law). 

The intent of this section, among other things discussed 
below, is to settle this issue ana affirm ;that SEPA is more than a 
disclosure law.and that it grants agencies authority over public 
and private proposals. 'J;'his corresponds with existing case law, 
such as the Polygon v. City of Seattle case, 90 Wn.2d 59 (1978), 
wh_ich upheld and applied SEPA' s substantive and supplementary 
authority. Th_is section c,learly grants agencies the authority to 
mitigate their own proposals or to condition or deny proposals of 
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applicants. . The section. clari'fies how agencies may Condition or 
deny proposals ·based on the environmental impacts, following 
specified rules and safeguards. The process for conditioning or 
denying a proposal under this section would require that: · 

1. An agency must identify policie·s which will serve as a 
·possible basis for conditioning or denying proposals under SEPA. 

2. These policies must be formally designated by the·· agency 
or, for local governments, by the local legislative body,•within 
six months of the effective date of the revised SEPA rules. 

3. If an agency conditions or denies a proposal, the. agency 
.must. identify the environmental impacts in its environmental 
documents. 

4. The agency must state any conditions in writing. 

5. An agency may condition a proposal.to avoid or reduce 
.C'-mitigate") environmental impacts. 

. . 6.. . In order to deny a proposal under SEPA, an agency must 
find that: (1) .the proposal would result in sfgnificant adverse 
impacts identified in a final or supplemental environmental impact 
statement. prepared under SEPA; and (2) reasonable mitigation 
measures are insufficient to mitigate the identified impact. 

The phrase "capable of being acc·omplished" maintains tile 
exist:L,ng ],aw... SEPA currently requires agencies "to· use all 
prac.ti,cable means, . consistent with .other essential consi_derations 
of state policy" to preserve and· enhance environmental guali ty.._ 
The dictionary defi.nes the. word "practicable" as "capable of being 
accomplished.'' This determination is. made by the gove:rmment 
agency, which is the entity responsible for SEPA compliance. 
An agency can deny a project, as noted above, if the impacts 
cannot be sufficiently mitigated. · · 

The_ term "possible basis'' is used· because a particular 
proposal may or may not be conditioned or denied,· and if it is, 
the particular environmental impact may involve one or another 
policy for protecting the environment. The section requires that 
agencies formally designate the policies which will be used as 
potential bases for the exercise of this authority. This section 
gives agencies enough latitude to articulate policies broadly 
enough that . they need not predict every future environmental 
problem or concern. It is expected that agencies will prepare a 
document which.contains their SEPA policies, so that members of 
the pUblic and applicants know what these policies are. This 
section is not intended to allow agencies to adopt policies which 
conflict with the state's environmental- policy as set forth :i.n 
SEPA. 
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The section requires the agencies to identi~y these policies. 
in any form, whether regulation, plan or code, which has th~ force 
of law and serves a regulatory function for the agency. In the 
case of local government, the appropriate legislative body is 
required to make this designation. The term "identify" is· used to 
clarify that the agency need not have created or developed the 
policy as long as it formally designates the policy as a possible 
basis for-the exercise of authority under the Act. The section 
does not specify the level of detail for these identified SEPA 
policies. It is intended that this be left to each agency, as 
long as they are formally designated and identified for the public 
to know. 

Some of the major differences between this amendment and the 
exis.ting law (which was last amended in 1977) include: (1) Limi­
tations and requirements for the exercise for substantive author­
ity apply to all local officials (the 1977 amendments and existing 
law apply mainly to actions not requiring a legislative decision); 
(2) The section makes clear that agencies may condition proposals 
t"o mitigate .specific adverse impacts which are identified in the 
environmental documents prepared under SEPA, but may only deny a 
proposal if these impacts are significant and if they cannot be 
sufficiently mftigated. This determination will be made by. the 
governmental agency. The existing law does not distinguish 

·between conditions and denials or require an agency to make any·, 
findings in denying a proposal; (3) Mitigation measures which are 
required for.a proposal shall be reasonable·and capable·of being 
accomplished. · This follows the rule of re·ason and makes clear 
that mitigation must be reasonably related to a proposal's ident;i.­
fied adverse ~nvironmental impacts and be technically or otherwise 
capable of being carried out. This require~ent is consistent with 
SEPA' s directive to use "all practicable means and measures" to 
implement its policies (RCW 43. 21C.Q20). The state rules would 
additionally clarify the principles for the exercise of substan­
tive i;iUthoi:-ity and mitigation measures (see RCW 43.21C.ll0(1} in 
Section 7 below); ( 4) The section . would . retain an appeal to 
locally elected officials, but would allow the local legistative 
authority to eliminate such an appeal (the appeal to the local 
legistative authority was originally desired in 1977 as a check on 
nonelected officials). 

Section 4 

This section specifies general principles and specific 
requirements for appeals under SEPA, especially regarding the time 
periods for commencing an appeal under SEPA. 

Current case law has not recognized a statutory right of 
appeal under SEPA. Instead, the courts have fallen back on other 
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