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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION TWO
In re the Personal Restraint ) No.
)
of ) PERSONAL RESTRAINT
) PETITION
D’'MARCUS GEORGE, )
Petitioner. )

A. STATUS OF PETITIONER

Comes now the Petitioner, D’MARCUS GEORGE, by and
through his attorney, Kathryn Russell Selk of RUSSELL SELK LAW
OFFICE, and applies for relief from unlawful restraint. Mr. George is
currently in custody in the state Department of Corrections serving a
term of 235 months imposed by the Honorable Judge Ronald E.
Culpepper in Pierce County Superior Court after a trial in September

of 2014. Judgment and Sentence (attached as Appendix A).

B. INFORMATION REQUIRED UNDER RAP 16.4

1. First trial and first appeal

a. In 2009, Mr. George was tried by jury in front of
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the Honorable Judge Katherine Stolz on an amended information
which accused Mr. George of count I: first-degree premeditated
murder and second-degree felony murder based on assault, with
both charges alleged with firearm enhancements. Amended
Information (attached as Appendix B). For count 1, the jury found
Mr. George not guilty of first-degree murder as charged, were unable
to agree on the lesser included of second-degree murder but found
him guilty of the lesser crime of first-degree manslaughter and of
being armed with a firearm during the crime. 2009 Verdict Forms
(attached as Appendix C). For count 2, the jury found Mr. George
guilty of second-degree felony murder as charged, also finding by
special verdict that George was armed with a firearm. App. C.

b. After sentencing, Mr. George appealed. 2009
Judgment and Sentence (attached as Appendix D); 2009 Notice of
Appeal (attached as Appendix E). On April 8, 2011, a two-judge
majority of Division Two of the court of appeals reversed the

convictions in a published opinion. See State v. George, 161 Wn.

App. 86, 94, 249 P.3d 202, review denied, 172 Wn.2d 1007 (2011)

(attached as Appendix F). The state’s Petition for Review was denied
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and the Mandate issued for that appeal on September 20, 2011. See
201 Mandate (attached as Appendix G).

2. The second trial, second appeal and correction

a. On remand, the state filed a second amended
information charging count 1: second-degree intentional murder
(with a firearm enhancement) and count 2: second-degree felony
murder with a predicate of either first- or second-degree assault
(with a firearm enhancement). See Second Amended Information,
(attached as Appendix H).

b. The retrial was held before the Honorable Judge
Ronald E. Culpepper on August 11-i4, 18-21, 25-28, September 2-4,
2014, after which the jury convicted Mr. George of both counts as
charged. Clerk’s Minutes (attached as Appendix I); 2014 Verdict
Forms (attached as Appendix J). On September 19, 2014, Judge
Culpepper imposed a sentence of 220 plus 60 months “flat time” for
the sentencing enhancement on count I, the second-degree murder
conviction. App. A.

c. Mr. George appealed. 2014 Notice of Appeal

(attached as Appendix K). On February 22, 2017, the court of
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appeals, Division Two, reversed and dismissed the conviction on
count 2 as in violation of the state and federal prohibitions against
double jeopardy, but affirmed the conviction on count I. 2017
Opinion (attached as Appendix L). Mr. George filed a Petition for
Review which was denied by the Supreme Court on June 28, 2017.
See 2017 Mandate (attached as Appendix M). The judgment and
sentence was amended on July 31, 2017. Motion and Order (attached
as Appendix N).

d. Petitioner has not previously sought relief by
way of Personal Restraint Petition.

3. Information regarding prior counsel/indigency

a. Petitioner’s appointed counsel for the 2009 trial
was Ephraim Benjamin, WSBA #23616, whose office address is
currently listed by the Washington State Bar Association directory as
3615 Steilacoom Blvd. SW, Suite 301, Lakewood, WA. 98499-4580.
See WSBA website printout (attached as Appendix O); Notice of
Appearance (attached as Appendix P).

b. For the appeal from the first trial, Mr. George’s

appointed counsel was Eric Nielsen, WSBA #12773, whose office
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address is currently listed by the Washington State Bar Association
directory as 1908 E. Madison St., Seattle, WA. 98122-2842. See Order
of Indigency (attached as Appendix Q); Appointment (attached as
Appendix R); WSBA website printout (attached as Appendix S).

C Petitioner’s appointed counsel for retrial was
Barbara Corey, WSBA #11778, whose office address is currently listed
by the Washington State Bar Association directory as 9oz S. 10™ St.,
Tacoma, WA. 98405-4537. See Notice of Appearance (attached as
Appendix T); WSBA website printout (attached as Appendix U).

d. For his appeal from the second trial, Mr.
George’s appointed counsel was Kathryn Russell Selk, undersigned
counsel, whose office address is currently 1037 Northeast 65 St.
#176, Seattle, Washington, 981u15. See Order of Indigency (attached
as Appendix V); Appointment (attached as Appendix W).

4. Current situation

Mr. George is currently in custody under this cause number,
housed under DOC # 870911 at Clallam Bay Corrections Center, 1830
Eagle Crest Way, Clallam Bay, WA. 98326. See DOC Inmate Locator

printout (attached as Appendix X).
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C. GROUNDS FOR RELIEF

The grounds for relief and arguments in support of the
petition are contained in petitioner's Brief in Support of Personal
Restraint Petition, filed herewith. Petitioner incorporates the
arguments in the Brief into this Petition and asks the Court to grant

him relief from the unlawful restraint which he is suffering.

D. REQUEST FOR RELIEF

For the reasons stated in the Brief in Support of Petition being
filed along with this petition, Mr. George respectfully asks the Court

to grant him relief from the unlawful restraint he is suffering.
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E. QATH
After being first duly sworn, on oath, I depose and say: That 1
am the attorney for the Petitioner, D'marcus George, that [ have read

the petition, know its contents, and I believe the petition is true.

A 5«{&
DATED this day of , 2018,

Kathryn Russell Selk, WSBA N%
Counsel for Petitioner

o
Subscribed and sworn to before me this 3] day ofi, )W"{

2018. e {

/160tary Public@ and fo{otlzf State oi, -~

Washington, residing a M/é(’

8

SHAUNCEY STEPHEN
Notary Public
State of Washington
My Appointment Expires

Mar 19, 2027
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,
Dlaintiff, | CAUSE NO: 05-1-00143-9
vs
DMARCUS DEWITT GEORGE, WARRANT OF COMMITMENT

1) O County Jail
2) B2 Dept. of Corrections
Defendant. | 3) O Other Custody

THE STATE OF WASHINGTON TO THE DIRECTOR OF ADULT DETENTION OF PIERCE COUNTY:

WHEREAS, Judgment has been pronounced against the defendant in the Superior Court of the State of
Washington for the Coumty of Pierce, that the defendant be punished as specified in the Judgment and
Sentence/Order Moditying/Revoking Probation/Cammunity Suparvision, a full and carrect copy of which is
aitached hereto.

[ 11 YOCU, THE DIRECTOR, ARE COMMANDELD to receive the defendant for
classification, confinement and placament as ordered in the Judgment and Sentence.
(Sentence of caonfinement in Pierce County Jail),

) 2 YOU, THE DIRECTOR, ARE COMMANDED totgke and deliver the defendant to
the proper officers of the Department of Carections, and

YOU, THE PROPER OFFICERS OF THE DEPARTMENT OF CORRECTIONS,
ARE COMMANDED to receive the defendant for classification, confinament and

placement as ardered in the Judgment and Sentence. (Sentence of confinament in
Department of Carredtions custody).

WARRANT OF Office of Prosecuting Altorney

930 Tacoma Avenue 8, Room 946
COMMITMENT -1 ‘Tacoma, Washington 98402-217¢

Telephone: (253) 798-7400
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[ 13 YOU, THEDIRECTOR, ARE COMMANDED toreceive the defendant for
classification, confinement snd placement as ordered inthe Judgment and Sentence.
{Sentence of confinement ar placement not covered by Sections 1 and 2 above).
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By:

DFPUTY CLERK

CERTIFIED CCPY DELIVERED TO SHERIFF

LI |

STATE OF WASHINGTON
S5
County of Piarce

1, Kevin Stock, Clerk of the above entitled
Caurt, do hereby certify that this foregoing
ingtrument is a true and correct copy of the
ariginal now on file in my office

IN WITHNESS WHEREOF, I hereunto set my
hand and the Seal of Said Court this

day of
KEVIN STOCE, Clak
By: Deputy
dic
g,
2y,
fy,{';ﬂf:l?c E G KOS
LRI
WARRANT OF

COMMITMENT -2

Office of Prosecuting Attorney
930 Tacotna Avenue 5. Rootn 946
Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,

vs

DMARCUS DEWITT GEORGE

SID: WA22034454
DOB: 02/09/34

Dlaintiff,

Defendant.

03-1-00143-9

CAUSE NO. 05-1-00143-9

JUDGMENT AND SENTENCE (FIS)

O Prisan

{ JRCW B.04A 71200044 5¢7 Prison Confinemsnt
{ }Jail One Year or Less

{ ]1First-Time Offender

[ ] Special Sexual Qffender Sentendng Altenative
[ }Spedal Dmug Offender Sentendng Altemnative

{ ] Alternative to Canfinement (ATC)

[ ] Clerk’s Action Required, para 4.5 (SDOSA),
4.Tand 4.8 (SSO5A) 4.152,583, 56 and 58

[ JJuvenile Decline [ JMandatory [ JDiscretionary

attaormey were present.

I. HEARING
1.1 A sentencing: hearing was held and the defendant, the defendant's lawyer and the (deputy) proseasting

IO FINDINGS
There being no reason why judgment should not be pronounced, the court FINDS:

21  CUORRENT OFFENSE(S): The defendant was found guilty on 09/04/14
by{ ]ples [ X]jury-verdict[ }benchtrial of:

COUNY { CRIME

RCW

ENHANCEMENRT | DATEQF INCIDENT NO.
TYPE®* CRIME

i TMORDER 2 (D%)

941.010

S04 310
9.%44_510
S.04h 370
G 04A 530

A 32.050(1)(a)

FASE 0&21704 BCSD 417300972

* (F) Firearrn, (D) Other deadly weapans, (V) VUCSA in 8 protected zone, (VI Veh Ham, See RCW 46.61.520,
(IP) T enile present, (SM) Sexual Metivation, (SCF) Sexual Conduct with a Child for sFee. See RCW
0.94.8 533(8). (If the ime is a8 drug offense, include the type of drug in the second colurn)

JUDGMENT AND SENTENCE (JS)
Felony) (7/2007) Page 1 of 11

Office of Prosecuting Attorney
930 Tacoma Avenue 5. Room 946
Tacoma, Washington 98402-2171
Telephone: {253} 798-7400
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gs charged in the SECOND AMEMNDED Infarmation

[X] A spedal verdict/finding for use of firearm was returned on Count(s) I RCW 0.944 602, 0. 944 533

[ 1 Current offenses encarnpassing the same ariminal conduct and courting as one aime in detarmining
the offender scare are (RCW 9.94A 58%):

f 1 Other asrent convidions listed under differant canse nmumbers used in calculating the offender score
are (list offence and cause number):

22 CRIMINAL HISTORY (RCW 9.04A 525):
CRIME DATE OF SENTENCING DATE OF Aol TYPE
SENTEMCE COURT CRIME ADULT | OF
(County & State) Juv CRIME
T [ OFCSLESSWORAMS | OS/T7/H PIERCE. WK TI7I303 K . |MSD
7 | UFOFURDER. 2T YOA IRT) /(7] “PIERCE, WA 1272334 A MISD
[ ] The court finds that the following prior convictions are one offense for purposes of determining the
offender score (RCW 9944 _525):
23 SENTENCING DATA:
COUNT | OFFENDER | SERICUSNESS STANDARD RANGE PLUS TOTAL STANDAERD MAXIMUM
HO. SCORE LEVEL {not including enhmcomomts) | ENHANCEMEN TS RANGE TERM
(includng onhmcomontsd)
1 1] XV 123-220 MONTHS SOMONTH 183-280 MONTHS | LIFE
‘FASE
24 { ] EXCEPTIONAL SENTENCE. Substantial and compelling reasons exist which justify an
exceptional sentence:
[ }within] ]below the standard range for Count(s)
[ ] sbove the standard range for Count(s)

[ ] The defendant and state stipulate that justice is begt saved by imposition of the exceptional sentence
gbov e the standard range and the cowrt finds the exceptional sentence firthers and is consistent with
the interests of justice and the purposes of the sentencing reformm act.

[ ] Agzravating factors were[ ] stipulated by the defendant, [ ] found by the cowrt after the defendant
waived jury trial, { ] found by jury by special interrogatary.

Findings of fact and conclusions of law sre attached in Appendix 2.4. [ ] Jry’s spedal interrogatary is
attached. The Prosecuting Attomey [ 1did[ ] did not recammend 8 simiiar sentence.
2.5 ABILITY TO PAY LEGAT FINANCIAL OHLIGATIONS. The court has cansidered the total arnowunt

owing, the defendant’s pagt, present and fuhure ability to pay legal financial obligations, including the
defendant’ s financial resaurces and the likelihood that the defendant’s statiis will change. The court finds
that the defendant has the ability ar likely fithire ability to pay the legal financial obligations imposed
herein RCW 9.04.4.753.

[ 1 The following exiracrdinary dramstances exist that make restitition ingppropriste (RCW £.944 753):

[ 1 The following extraordinary ciraimstances exist that make payment of nornmandatary legal financial
obligations inappropriate;

JUDGMENT AND SENTENCE {JS)
CFEIGHY) (7:&007) Page 20f11 Office of Prosecuting Attorney

930 Tacoma Avenue S. Rvom 946
Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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2.6 [ 1FELONY FIREARM OFFENDFER REGISTRATION. The defendant cammitted a felony firearm
offence as defined in RCW ©41.010.

[ ] The court cansidered the following factars:
[ } the defendant’s criminal histary.

[ ] whether the defendant has previously been found not guiity by regson of insgnity of any offense in
this state or elsewhere.

[ ] evidence of the defendant’ s propensity for viclence that would Jikely endanger persons.
[ ] cther:

{ 1 The court decided the defendsnt { ] should{ ] should not register as a felony firearm offender.

IoOI. JUDGMENT

31 The defendant is GUILTY of the Counts and Charges listed in Paragrsph 2.1. - , FASE
J

32 [X] The court DISMISSES without prejudice Count I, the guilty verdict for Moeden, /A +—+¥he
defendant-icfaund NHOT-GHIET Y of Covnte-
on daulele ‘\gopu-ni-/ _q’rwndo ajivean Mo convitdion Cor Count I. .
had T

Iv. SENTENCE AND ORDFER
IT IS ORDERED:

4.1 Liefendant shall pay to the Clerk of this Court: (Pierce County Clerk, 930 Tacoma Ave #110, Tacoma WA 98402}
JASS CODE

RTN/RIN § ARG Retintionto:

¥ Restinttion to:

(Mame end Address--address may be withheld and provided confidentiaily to Cleric's Office).
PCY $ 530.00 Crime Victim assezament
DNA ¥ 100.00 DNA Database Fee
PUB ¥ Court-Appointed Attorney Fees and Defense Costs

T 16.60 '

FRC 3 8 Criminai Filing Fee
Fcd 3 Fine
EXT % Extradition Costs

OTHER LEGAL FINANCIAL OBLIGATIONS (specify below)
$_ 363530 Other Coms far: Exbraditian Costs

§ Other Costs for-

pd The sbove total does not include all restintrion which may be set by later arder of the court. An agreed
restitition order may be entered RCW 9.944 753, A rectintion heering;

[ ] chall be set by the prosecutar.
Wis schequled for_70/i7/1 ¢
Q RESTITUTION. Order Attached

JUDGMENT AND SENTENCE (J5)

(FEImY) (_7/2037} Pﬂgﬁ Jofll Office of Prosecuting Altorney
930 Tacoma Avenue 8. Room 946
Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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4.2

4.3

4.4
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[ ] The Department of Carections (DOC) or clerk of the court shall immedistely issue a Notice of Payroll
Deduction. RCW £.04A 7602, RCW 9. 044 760(8).

[3 All peyments shall be made in accordance with the policies of the cl commending immedistely,
unless the court specifically sets forth the rate herein: Not lessthan § e BDOC per month
commencing. _ Per ©OC . RCW 9.94.780. If the cowrt does nat set the rate herein, the
defendmnt shall repart to the clerk’s office within 24 hours of the entry of the judgment and sentence to
set up a peyment pian

The defendant shall report to the clerk of the court or as directed by the clerk of the court to provide

financial and other infarmation asrequested RCW 9.844 760(7)(b)

[ ]COSTS OF INCARCERATION. In addition to other costs imposed herein, the court finds that the

defendant has ar is likely to have the means to pay the costs of incarceration, and the defendant is
ardered topay such costs at the statutary rate. RCOW 10.01.160,

COLLECTION COSTS The defendant chall pay the costs of services to colled unpaid legal financial
obligations per contract ar stahite. RCW 36.18.190, 9.944 780 and 19.16.500,

INTEREST The financial obligations imposed in this judgment shatl bear interest from the date of the
Jjudgment until payment in full, at the rate applicsble to dvil judgrnents RCW 10.82.090

COSTS ON APPEAL An award of costs on appesl against the defendant may be added tothe total legal
financial obligations. RCW, 10.73.160.

FLECTRONIC MONITORING REIMBURSEMENT. The defendant is ardered to reimburse

(name of electronic monitaring agency) at
far the cost of pretrial electranic monitaring in the amount of §
[X] DNA TESTING. The defendant shall have a blood/biclogical sample drawn fr.r purposes of DNA
identification analysis and the defendant shall filly cooperate in the testing, The sppropriste agency, the
county ar DOC, shall be responsible for obtaining the sample prior to the defendsnt’ s release from
confinement RCW 43.43.754.

{ 1HIV TESTING. The Health Department or designee chall test and counsel the defendant for BTV as
soon as possible and the defendant shall fully cooperate in the testing RCW 70.24 340

NO CONTACT family

The defendant shall not hsve contact with 'Ism Char (nare, DOB) including, but not
limited to, parsonal, verbal, telephonic, written ar contact through a third party for _Li srears {nat to
exceed the maximum sSsniary sentence).

[ 1 Domesgtic Violence No-Contact Order, Antiharassment No-Contact Order, or Sesnual Assault Pratection
Crder is filed with this Judgment and Sentence.

OTHER: Property may have been teken into custody in conjunction with this case. Property may be
rehuned to the rightful owner. Any claim for reter: of such property must be made within 90 days.  After
90 days, if you donot meke & daim, property may be disposed of according to law.

JUDGMENT AND SENTENCE (J5)
(FEEG]Y) szm Pﬂgﬁ' 40f11 Office of Prosecuting Attorney

930 Tacoma Avenue S. Rvom 946
Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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[ 1 All property is hereby forfeited

[ ] Property may have been taken into custody in conjunction with this case. Property may be retirned to
the rightfusl owner. Any claim for retian of such property must be made within 90 days  After S0 days, if
you do not make & claim, property may be disposed of accarding to law.

BOND IS HEREBY EXONERATED

CONFINEMENT OVFR ONE YEAR The defendant is sentenced as follows:

{g) CONFINEMENT. RCW 9.94A 589 Defendant is sentenced to the following term of total
confinement in the custody of the Department of Corredtions (DOC):

__L?‘_é_ manths an Count j:- raonths an Court
maths on Count months on Count
manths on Count. months on Court

A spedial finding/verdict having been entered as indicated in Section 2.1, the defendant is sentenced to the
following additional term of total confinement in the ustody of the Department of Carrections:

(00 manths on Count No j; manths on Count Mo
months on Count No manths on Count No
months on Count Mo manths an Count No

Sentence enhancements in County _ shail nin

[]conamrent [ } conseastive to each other.
Sentence enhancements in Countp T shall be served

M flat time [ ] subject to earned good time credit

Actal number of months of total confinement ardered is: Q?’S f"“’"“"'\b

(Add mandatory firearm, deadly weapons, and sexual motivation enhancement time to nn consecutively to
other counts, see Section 2.3, Sentencing Dats, above),

{ 1The confinement time on Count(s) contsin(s) a mendstary minimum terrn of
CONSECUTIVE/CONCURRENT SENTENCES. RCW 9.94A 589, All counts shall be served
cancurrently, excent for the partion of those counts far which there is 8 spedial finding of 2 firearm, other
deadly weapan, sexual motivation, VUCSA in a protected zone, or mamifachre of methamphetamine with

juvenile present as set forth above at Section 2.3, and except for the following counts which shall be served
cansecutively:

The sentence herein shatl run canzecutively to all felony sentences in other cmise menbers imposed prior to
the commission of the arime(s) being sentenced. The sentence herein shall nun conaurantiy with felony
sentences in other cause nimbers imposed after the cammission of the aime(s) being sentenced except for
the following cause numbers, RCW 9.94A 580:

Canfinement shall cammence immediately unless otherwise set forth here:

JUDGMENT AND SENTENCE (J5)
(Felmy) (7/2007) Page 50f11 Office of Prosecuting Attorney

930 Tacoma Avenue S. Room 946
Tacoma, Washington 98402-2171
Telephone: (253) 798-740H)
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(© The defendant shall receive aedit for time sarved priar to sentencing if that confinement was solely
under this cause mmmber. RCW 0.944 505, Thetime served shall be camputed by the iajl unless the
credit for time served prior to sentepcing is specifically set farth by the court: 'a@%, .

credit Tor Hema served sise, 3.28.0% C‘“’"‘*"J vy, s ,65*‘*‘)
4.6 [ ] COMBMUNITY PLACEMENT (pre 7/1/00 offenses) is ardered as follows:

Count for manths;

Count for manths;

Caunt for mmnths,

] COMMUNITY CUSTODY (To determine which offenses are sligible for or required for commumity
artody see RCW 2944 701) ‘p
The defendant shall be on community custody for: S 1P merdbs Yor Cotamt T
Comnt({s) 36 months for Serious Violent Offenses
Coumt({s) 18 months far Violent Offenses
Count{s) 12 months (for arimes agginst 8 persmn, drug offanses, or offenses

involving the unlawfl possession of a firearmn by a
sireet gang member ar assodate)

Note: cambined term of canfinement and community austody for any particular offense cannat exceed the
satutory magimim RCW 0.944 701.

(B) While on community placement or cammaumity custody, the defendant shall: (i3 repartto and be
svailable for contact with the assigned comrmmity carrectians officer as directed, (2) wark at DOC-
gpproved education, employment and/ar commmunity restitution (service); (3) notify DOC of any change in
defendant’s address ar employment; (4) not consme controlled aubstances except pursuant to lswfully
ismed prescriptions, (5) not unlawfully possess cantrolled substances while in commumity custody, (8) not
OwT, use, or possess fireanms or ammuiniticn;, (7) pay supervision fees as detarmined by DOC; (&) perfam
affirmative acts as required hy DOC to confirm compliance with the orders of the cowrt; () abide by any
additional conditions imposed by DOC under RCW 9.944 704 and . 706 and (10) for sex offenses, submit
to eledranic moenitoring if imposed by DOC. The defendant’ s residence locstion and living arrangements
are subject to the priar approval of DOC while in community placement or camnmumity custody.
Comrmmity custody for sex offenders not sentenced under RCW 9944712 raay be extended for up to the
sratutory maxinmm term of the sentence, Violation of canmunity qistody impaosed for a sex offense may
resuit in additional canfinement.

The court arders that during the period of supervision the defendant shall:

[ ] consumeno alcchol,
D¢ have no contsct with: € -§‘1'3

D4 remain [ within K] outside of & specified geographical boundary, towit:__ Qer Dog

{ ]notsarve in any paid or volunteer capacity where he ar she has control or supervisian of minors under
13 yedrs of age

[ ]particpate in the following aime-related treatment ar counseling services:

{ Iundergo an evaluation for trestment for { § domestic violence { ] substance sbuse
[ ]mental health [ ] anger management and fully camply with all recommended treatment.
[ ] camply with the following arime-related prohibitions:

[ ] Other conditions:

JUDGMENT AND SENTENCE (J5)
(Feluny) 012007} Page Gof 11 Office of Presecuting Attorney

930 Tiecoma Avenue 8, Room 946
Tacoma, Washington 98402-2171
Telephone: {253) 798-7400
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[ ] For sentences imposed under RCW 9.94A, 702, ather conditions, including electranic monitaring, may
be impozed during cammunity qustody by the Indeterminate Sentence Review Board, arinan
emergency by DOC. Emergency conditians imposed by DOC shall nat remsin in effect longer than
seven warking days

Court Ordered Treatment: If any cowrt arders mentsl health or chemical dependency treatment, the

defendant must notify DOC and the defendant nmust release trestment infamation to DOC far the duration

of incarcerstion and supervision RCW 9.94A 562

FROVIDED: That under no circumstances shall the total terrn of confinement plus the term of canmunity
custady actually served exceed the stahtory maximum for each offense

[ ] WORK ETHIC CAMP, RCW 9.94A 690, RCW 72.00.410. The court finds that the defendant is
eligible and is likely to qualify for wirk ethic camp and the court recornmends that the defendant serve the
sentence st a wark ethic camp. Upon campletion of wark ethic camp, the defendant shall be released on
commimity custody for any remaining time of total confinement, subject to the conditions below. Violstion
of the conditions of commumity qustody may resalt in a return to total confinement for the balance of the
defendant’ s remsining time of total confinement The conditions of camnmunity custody are stated sbove in
Section 4.6

OFF LIMIT § ORDER (known drug trafficker) RCW 10.86.020. The following sreas are off limits to the
defendant while under the supervision of the County Jail or Department of Carredtions:

JUDGMENT AND SENTENCE (J5)

(Felony) (7/2007) Page 7 of 11

Office of Prosecuting Attorncy
930 Tacoma Avenue 8. Room 946
Tacoma, Washington 98402-2171
“Telephone: (253) 798-7400
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V. NOTICES AND SIGNATURES

COLLATFRAIL ATTACK ON JUDGMENT. Any petition or motion for collateral attack on this
Judgment and Sentence, including but not limited to any personal restraint petition, state habeas corpus
petition, motion to vacate judgment, motion to withdraw guilty ples, motion for new trial o mation to
arrest judgment, must be filed within ane year of the final judgment in this matter, except as provided far in
RCW 10.73.100. RCW 10.73.090.

LFNGTH OF SUPERVISION. For s offense committed priarto July 1, 2000, the defendant shall
remain under the court's jurisdiction and the supervision of the Department of Corrections for a period up to
10years from the date of sentence ar release fram confinement, whichever is longer, to assure payment of
all legsl financial obligations unless the court extends the criminal judgment an additional 10 yeas Far an
offense committed on or after July 1, 2000, the court shall retain jurisdiction over the offender, for the
purpose of the offender’ s campliance with payment of the legal financis] obligations, until the cbligatian is
comnpletely satisfied, regardless of the stahtary mainum for the gime. RCW 9.4A 76¢ and RCW
0044 505. The deak of the court is sutharized to collect unpaid legal finencial obligations at any time the
offender remains under the jurisdictian of the cowrt far pirposes of his o her legal finandal obligations
RCW 9.044 760(4) and RCW 9.944 753(4).

NOTICE OF INCOME-WITHHOLDING ACTION. If the court has not ordered an immediate notice
of payroll deduction in Section 4.1, you are notified that the Department of Carrections ar the clerk of the
court may iszue g natice of payroll deduction without notice to you if you are mare than 30 days past due in
manthly payments in an amount equal to ar greater than the amoumt paysable far ane month RCW

2044 7602 Other income-withholding sction under RCW 9.94A may be taken withaut firther notice,
RCW 9.94A 760 may be taken without firther notice. RCW 9.94A, 7606,

RESTITUTION HEARING.
xTDefmdmt waives any right to be present at any restibttion hearing (sign initials): m&_

CRIMINAL ENFORCEMENT AND CIVIL COLLECTION. Any viclation of this Tndgment and
Sentence is punishable by up to 60 days of confinement per violation. Per sectian 2.5 of this doamment,

legal financial obligations are collectible by dvil means. RCW 9.944 5634,

FIREARMS. Younust immediately surrender any cancealed pistol license and you may not own,
use or possess any firearm unless your right to do so is restored by a court of record. (The cowrt clerk
shal} forward a copy of the defendant's driver's license, identicard, ar comparable identification to the
Department of Licensing alang with the date of conviction ar cammitment.) RCW ©.41.040, 9.41.047.

SEX AND KIDNAPPING OFFENDER REGISTRATION. RCW 04 44.130, 10.01.200.
N/A
[ ] The court finds that Coumt is a felony in the cammission of which a motor vehicle was used.

The clerk of the court is directed to immediately farward an Abgtract of Court Record to the Department of
Licensing, which rmuist revoke the defendant’s driver's license. RCW 46.20.285.

JUDGMENT AND SENTENCE (J5)
(FEle} G&m Pﬂge 8ofl1 Office of Prosecuting Attorney

930 Tacoma Avenue S, Room 946
Tacoma, Washington 98402.2171
Telephone: (253) 798-7400
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59 If the defendant is or becames subject to court-ordered mental health or themical dependency tresment,
the defendant must notify DOC and the defendant’ s treaiment information must be shared with DOC far
the chration of the defendant’s incarceration and supavision. RCW 9.944 562

510 OTHER:

DONE in Open Court snd in the presence of the defendant this date: ,\H [‘1 Y.

.y fﬁ/

Q«-» . W
Deputy Proseaiting Attcrney Attarney for Defendant

DPrint name: _ 3¢55¢ \Willios Drint name: ﬁ % @“’Y
WSR # 35 wWsB# /[P 73

N/ /(@%

Dédfaan £

Print name

VOTING RIGHT S STATFMFNT: RCW 10.64.140. 1 acknowledge that my right to vote has been los dueto
felony convictions. IfT amregistered to vaote, my voter registration will be cancelled My right to vote may be
restared by: &) A certificate of discharge issued by the sentencing court, RCW ©.%44 637, b) A court arder issued
by the sentencing court restaring the right, RCW 9.92. 066, ¢ A final arder of discharge ismied by the indeterminate
sentence review board RCW 9.96.050; or d) A certificate of restoration issued by the govemnaor, RCW 9.96.020.
Voting befare the right is restared is a class C felony, RCW 924 .84.660.

Defendant’ s signahwe: )(MM kﬂ/ ol
4% 7

JUDGMENT AND SENTENCE (J5)
(FEICIIY) G!’ZW) Page Cofll Office of Prosecuting Attorney

930 Tacoma Avenue S. Room 946
Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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CERTIFICATE OF CLERK

CAUSE NUMRER of this case: 05-1-00143-9

05-1-60143-9

I, KEVIN STOCK Clerk of this Court, certify that the foregoing is a full, true and carrect copy of the Judgment and

Sentence in the above-entitied action now on recard in this office.

WITHESS my hand and seal of the zaid Superior Court affixed this date:

Cierk of said County and State, by:

IDERTIFICATION OF COURT REFORTER

“CouttSmart

Court Reporter

, Deputy Clerk

FIDGMENT AND SENTENCE (J5)
(Felony) (7/2007) Page 10 of 11

Office of Prosecuting Attorney
930 Tacoma Avenue S. Room 946
Tacoma, Washington 98402-2171
Telephone; {253} 798-7400
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IDENTIFICATION OF DEFENDANT
SIDNo  WAZ22034454 Date of Birth Q2/05/%4
{If no SID tske fingerprint card far State Patrol)
FBI No. 39481 1DCE Local ID No. 20033582016
PCN Nao 540562920 Other
Alias name, SSM, DOB:
Race: Ethnicity: Sex:
[] Asian/Pacific {3] BladdAfrican- [] Caucasimn [ ] Hispanic {X] Male
Islander Americsn
1 Native American [ ] Other: : [¥] Nom- 0] Fomale
Hispanic
FINGERFRINTS

Left four fingers taken simuiltaeously

DEFENDANT’S ADDRESS:

JUDGMENT AND SENTENCE (J5)
(Felony) (7/2007) Page 11 of 11

Office of Prosecuting Attorney
930 Tacoma Avenue S, Room 946
Tacoma, Washington 98402-2171
‘Telephone: (253) 798-7400
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The defendant having been sentenced to the Diepartment of Corrections for a:

X soreffense Mordan 2° —[FASE
sarious violent offense
assault in the second degree
any aime where the defendant or an accomplice was ermed with 8 deadly wespon
any felony under 69.50 and 69.52

The offender <hall repart to and be availsble far contact with the assigned community carections officer as directed:
The offender shail work at Department of Carrections spproved education, employment, and/or camnuinity service,
The offender shall not consume controlled substances except pursuant to lawfully issued prescriptions:

An offender in community qustody shall not unlawfully possess controlied substances,

The offender shail pay community placement fees as determined by DOC:

The residence location and living arrangements are subject to the prior approval of the department of carections
during the period of camrmmity placement

The offender shall submit to affirmative acts necessary to monitar compliance with court orders asrequired by
jaleled

The Court may also order any of the following pecial conditions:

X [4)) The offender shall remain within, or outside of, a specified geographical boundary:

?grDOC_

X an The offender shall not have direct or indirect contact with the victim of the orime o 2 pecified
class of individuals: _gee $4.7

X (1) The offender chall participate in qrime-related treatment ar caimseling services,

I The offender shall not consume alcohaol;

D) The residence location and living arrangements of a sex offender shall be subject to the prior
approw al of the department of corrections; or

)( The offender chall camply with any aime-related prohibitions.

(VD) Other:

APPENDIXF Office of Prosecuting Attorney
930 Tacoma Avenue S. Room 946
Tacoma, Washington 98402-2171
Telephone: (253} 798-7400
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'SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,
Plaintiff, CAUSE NO. 05-1-00143-9
VS,
DMARCUS DEWITT GEORGE, AMENDED INFORMATION
Defendant.
DOB: 2/9/1984 SEX : MALE RACE: BLACK
PCN#: SID#; 22034454 DOL#: WA GEORGDD167CZ

COUNT 1
I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the
authority of the State of Washington, do accuse DMARCUS DEWITT GEORGE of the crime of

| MURDER IN THE FIRST DEGREE, committed as follows:

That DMARCUS DEWITT GEORGE, in the State of Washington, on or about the Zrlst‘ day of
June, 2004, did unlawfully and feloniously, with premeditated intent to cause the death of another person,
did shoot Isaiah Clark, thereby causing the death of Isaiah Clark, a human being, on or about the 21st day

of June, 2004, and during said conduct, and in the commission thereof, the defendant and/or an

-accomplice was armed with a firearm as defined in RCW 9.41.010, to-wit: a handgun, thereby invoking

the provisions of RCW 9.94A.310/9.94A.510, and adding time to the presumptive séntence as provided it

RCW 9.94A,370/9.94A.530, contrary to RCW 9A,32:030(1)(a), and against the peace and dignity of the

State of Washington.
COUNT I
And I, GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the name and by the
authority of the State of Washington, do accuse DMARCUS DEWITT GEORGE of the crime of
MURDER IN THE SECOND DEGREE, a crime of the same or similar character, and/or a crime based

on the same conduct or on a series of acts connected together or constituting parts of a single scheme ot

ﬂi_’_ Q R i G i P' 5 1 Office of the Prosecuting Attorney
st T AR 930 Tacoma Avenue South; Room 946
Tacoma; WA 98402-2171

Main Office (253) 798-7400

AMENDED INFORMATION- 1

i)
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plan;, and/or so closely connected in respect to time, place and occasion that it would be difficult to
separate proof of one charge from proof of the others, committed as follows:

That DMARCUS DEWITT GEORGE, in the State of Washington, on or about the 21st day-of
June, 2004, did unlawfully and feloniously, while committing or attempting to commit the crime of
Assault in the First Degree or Assault in the Second Degree, and in the course of and in furtherance of
said crime or in immediate flight therefrom, did shoot Isaiah Clark, and thereby causing the death of
Isaiah Clark, a human being, not a participant in:'said crime, on or about the 21st day of June, 2004,
contrary to RCW 9A.32.050(1)(b), and against the peace and dignity of the State of Washington.

DATED this 22nd day of December, 2008.

PIERCE COUNTY SHERIFF GERALD A. HORNE
WA02700 Pierce County Prosecuting Attorney
tjb By: m M
KATHLEEN PROCTOR
Deputy Prosecuting Attorney
WSB#: 14811
AMENDED INFORMATION- 2 Office of the Prosecuting Attorney

930 Tacoma Avenue South, Room 946
Tacoma, WA 98402-2171

Main Office (253) 798-7400
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Plaintiff, CAUSE NO. 0541-00143-9

VS.

DMARCUS DEWITT GEORGE VERDICT FORM A
(C()[ INT [)

_ Defendant.

43 2715720889 PeE198

We, the jury, find the defendant_ /10 T

to agree) of the crime of murder in the first degree as charged in




STATE OF WASHINGTON,
Plaintiff,
V8.
DMARCUS DEWITT GEORGE

Defendant.

1263 Z2A1372285 28194

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

| CAUSE NO. 05-1-00143-9 \

VERDICT FORM B
(COUNTD)

crime of the lesser degree crime of murder in the second de

We, the jury, having found the defendant DMARCUS DEWITT GEORGE not guilty of the

_(Not Guilty, Guilty, or Unable to agree) of the

‘PRESIDING JUROR
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'SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,

VS.
DMARCUS DEWITT GEORGE VERDICT FORM C
o (COUNT)
‘Defendant.

‘We, the jury, having founid the defendant DMARCUS DEWITT GEORGE not guilty of the
crime of murder in the first degree as charged, or the lesser degree crime of murder in the second

degree, or being unable to unanimously agree as to those charges, find the defendant

(Miegey | (NotGuilty, Guilty,or Unable to agree) of the crime of the lesser

Plaintiff, CAUSE NO. 05-1-00143-9
crime of manslaughter in the first degree.
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,
Plaintiff, CAUSE NO. 05-1-00143-9
V8.
DMARCUS DEWITT GEORGE SPECIAL VERDICT FORM
Defenidant.

We, the jury, return a special verdict by answering as follows:
Was the defendant Dmarcus Dewitt George armed with a firearm at the time of the commission

of the crime in Count 1?

ANSWER: (S¢S
(Yes, No, or Unable to agree). ;
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,
Plaintiff, | CAUSE NO. 05-1-00143-9
8.
DMARCUS DEWITT GEORGE < | VERDICT FORM A
(COUNT I

Defendant.

‘We, the jury, find the defendant (I ¢ /47 ____ (Not Guilty, Guilty, or Unable

harged in Count II.

BRESIDING JUROR
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,
' Plaintiff,
VS.
DMARCUS DEWITT GEORGE

Defendant.

CAUSE NO. 05-1-00143-9

SPECIAL VERDICT FORM
| {(Count II)

We, the jury, return a special verdict by answering as follows:

Was the defendant DMARCUS DEWITT GEORGE armed with a firearm at the time of the

commission of the crime in Count I1?

ANSWER: bfﬁf

(Yes, No, or Unable to agree). / 6; 2
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SUFERIOR 2OURT OF WASHINGTON FOR FIERCE TO7]
4
STATE OF "WASHNIGTIAY, !
10 Planutf, | CALSE HGL 051061058
11 Ve JUDGMENT AND SENTENCE (FI5)
N‘-‘*‘sm [ iRWaoap 712 q-isr.-ﬂ' c*"""iﬁﬁ‘i
12 ) DMARCUS DEWITT GEORGE [ ] Juit ome Year or Loss
' Daferdan:, | ] Frest-Time Offaday
13 T ] Special Sewunl Offender Sentenang Altemative
S 22034454 [ ] Special Drug Offender Sataome Aiianaz'w
14 LA =Sl y A P { } Breaking The Ty<la (BT}
| { }Cleri's Actlon Regubied, para-4.5
15 (SDOSA)A.Tand 4.8 (S808A) 4152, 5.3, 56
— [ i wied 5.8
16 .
I. HEARING
17
i3 b, seteneing hearing was held and the deferbmt, B defapdunt's Jaw e and the Clrpttys proseoiling
18 Aty were preseis.
19 R L FINDINGS
20 There being no reason why judament sheubd net be pronotmeed, the coart FINDS:
.t . . . :
* .. 21 CURRENT OFSFENSE(S) The defendant was famad gnilty oo 0265 272000
byl Jplea | X ]pey-vardict! §lawh el of,
n
F T ; T !
UenunT | ORIME ROW i ENHANCEMENT | DATEOF NCIDEHTHO i
23 ; ! L TYDEe CRIME
7 T | MURDER N THE | %4032 05K D) { FASE TG DITIETL
! i SECOND DEGREE, | 841610 i
25 i ( (B5) ARAZLIEEIA ST
| t G 48, FIUD LA 530 |
% * (F} Firearrs, (D) Other deadly weapons, () VUCSA in a protected zone, CVIT) Veh Hom, See ROW 46.61,520,
{I0) duv exiile present, [5M) Senual Mitivation, (307F) Socual Conduct with 4 £hiid for a Fee. Ses BiW
o "3y - §MA SEEE). (I the orime v A drg oftense, inciuda the 1ype of drug in the serond-cobirn}
28 {30 A speeinl werdict/Sinding Yor use of Virentto was retumed on Count(8) 11 ROW 9548 652, 7 M6, 533,
JILGMENT AND SENTENCE (13) Office of Prosecnting Attorney
Felonv) (142 . - 930 Tacoms Avenae 5. Root Sié
Felony) (112007) Page 1 of 11 ( ]C’ _’03344 7 Tacoma, Washington S8482-2171
Tekepbone: (153} 798-7400
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Current offenses encompassing the sarne crimpingl conduct and eounting a8 one crirne in deerrnining
the offender score ars (RCW 9344 555

Other crrens convictnoes Dited under difterent case murnbers used in caleulst ing the offender aecre

are {list offense and cause numbery:

—
(R

22 CRIMINAL HISTORY (RCW 9.944 538y
CRIME DATE GF T SENTENCING DATEQF | Aol TYPE
SENTENCE COURT CRIME ADULT | QF
(County & Stare) Juv CRIME |
1 | US40 GRAMS 05/ V304 IIERCE 12/23/03 A MISD
2 P UPDF2) YEARS 8417504 FIERCE 122303 iMh MISE ]
f ] The covirt finds that the follewing prior convictions are cne offense foe purposes of ddernining the
aflender soore (RI2W R 345.525).
23 SENTENCINCG DATA:
i 1 H 1 T 1
b oount i QFFENDER | SERIOUSNESS | STANDARD RANGE | ALUS | TOTALSTANDARD | MAXIMU® i
P ; TOORE LEVEL i ot ipelidng cohmeementd | ENHANTEMEN 3 RANGE boorzRae
g i : H i § i fnchudng enhacrmani | §
I jo v | 15220 | FASESOMOS. | 18L20MOS. | LIFE/SOR
Z4 { ] EXCFPTIONAL SENTENCE Snhéantialand o mwt‘!hng"camq exist which justify an
exueticiial serd ericy;
[ Vwihn | helow the standard mge for Connet <)
[} abwwe the stendard ronge For oant{s) o
!} The defendantand mate gipulate thit ustioe ishag served b impositon of the ezirgitional sentemee
oot e O andeas] range wond the cot ods e cedeptivnsl sentaive Rutles and 15 casigal with
the interets of justice snd the prposes of the sentenemng refoan at
[ 1 Agravating factors were [ | stipulated by the delendant, | ] fotnnd by the cvent sffer the defenrdant
waived jay trial, { ] fhmd by jury by special intarogatory.
Finddings of fact and eonclustons of faw are attached in appendiz 2.4, 1 ] Jirv's spectsd inbarrogatony is
angched  The Proseciuting Attomey [ [ did] | did not revanmend a sinsilae songenies
zs ABILITY TO PAY LEGAL FINANCIAL OBLUIGATIONS The ccurt ltas cousidered the total anwsmnt
owing, the defend’s past, present and Hiture abitity to pay legal financial obligations, weluding the
defadant” 2 Tnenchel resovacces wd the Lkelibood that the deflendant’s detus will Jdrrge, The oot finds,
that the defendant has the ability o likely fubure ability to pay the legal financial vhhgations imposed
heretnn, RIOW @ aa 383
[ ] The fojlowing extracrdinary cronmstances exist that make restitubion inppropriate (ROW 9 244,753y
[ 1 The following extracedinary cirarndances sXig that rnake payment of nmwnand:arﬁf legat financial
obligalions inappropriate:
JFDGMENT AND SENTENCE (35} Office of Prosecuting Attorey
{Felony) (V2067 Page 1 of 11 ) $30 Tacorza Avenue 5. Room 346

Tacoma, Washington 984021111
Telephaoe: (253) T98-7400
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16 Forvicient offenses; megt saricns offenses, or armed offenders recornended sentencing agrerraemts or
pior agreementg are { | atlached {3} a follows:
&ﬂzomomhs phus €0 oronthe Tage 24 -4% rmoriths < tﬂdu’lgil/ ongedy: 3500 CVERALEX A5 46 anredition
comts; reditution; no eotact ceder with vicim' s famxlv HO AwnG Fe"t' 8i00 DNA oSS
Lﬂ'go ©22.42
. JUDGNHCNT

31 Thedefendant 1s GUILTY of the Counts and Chrrges Hstad in Paragraph 2.1,

I
[

{ 1 Theevurt DISMIGSES Counts I 1 Tha defervlan i Fownd NOT FINLTY of l".uus

IV. SENTENCE AND ORDER
ITISCRDERED:
41 Defendant shol! pry to the Torls of this Courd s Prerce ooty Ulere, 930 Taroma Ava V11T, Tacoms WA 02400
STHIRIN _T_Iofb_&z_‘ﬁ_ Restituticn oy a e.l)@ U’ICJ-_IMS & M(Wﬂoﬂ FAJO

Regitvtion o
T (Mene and Address-nidress rmay he withheld i provided soofidentisily to lork's Oftie)

hioig s _ SO0 0 Orygne Victinn AssesssTion

ONg $ RO} TNA [matabase Fee

FiiZ [ et Srmnntend Attoniey Fest anag Dol Cogts
B 0. 0O,

?:.Qf.. $ £} 700 "—!'rﬂ"‘ l’ Lllu"ib. Faw

FAS 3 _ Fine

OTHER LEGAL FINANCIAL ORLIGATIONS fspenify beiow)

5 3 b 75q Ot Cogts f(‘ eﬂ%l_]o,\_)

¥ Other Cedte m:-

5) ¢ 5DQ§ LLToTAL

I 1 Theghowe tofal does not-inclide all g itution seiah may b see by laber seder of the cost, Suy agneed
regifulion vnie Ty be eptered,. ROW 2244755, A regtibuion hearng!

i} duall e et b tho proseciter,
T 1is scheshisled foe

iy RESTITUTION  Order Attached

[ 1 The Depatment of Careaticns {00 or clerk of the oot divall innediat-ly tew e 2 Notice of Payroll
Dediwtion, ROW 9944, 7602, ROW 2538, 768,

1] Al pasmente ghall be made in aoordance with the policies of the clat, cornmencng irenediately,
wtess the court sperifically sets forth the rute hereits: Nt {essthen $ per month
CONUNENCIN . . ROW 99,760, [f the court doesnat s¢ the rate herein, the
defendant shallreport tothe clerks office within 24 hours of the entry of the judgment and sentence to
st U 2 payrnent plan

JULOMENT AND SENTERCE {5 omuhmwm
752 930 Tacoma Averzoe S. Room
(Fetory) (372007) Page 3of 11 - phons
Teicphome: {183) 798-7400
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The defendart shall repars 10 the clet of the woait or as direced by the clek of the court te provide

financial aud ather inforation as requested, RCW 9544 760(T)00)

[ YCOFTS OF INCARCERATION. In additices To ather comds ity osed herein, the court finds that the
deferndant has-or is likely Lo have the meuns Lo pay the costs of incarcmation, and the defendant is
rdersd to pay such coas st the gtaiutoery rade. ROW 1001 166,

COLLECTION COSTS The defendant shal! pay the comt s of services to collect vrpeid legnl financial
abligations per contract o atute ROW 46 18 190, 95446 780 ard 19,16 500

INTEREST The financial chligations imposad in this judgment shall bear interest from the date of the
judgresd until payment {n full, at the rate applicable to civel judgmnents. BCOW 1082600

COSTS ON APTEAL Anioward aof costeon appeal agans the defendam iy be acddedco the o] fegnd
fauaciat byt RiI2W. 1073160

41h FLECTRONIC MONITORING REIMBURSEMENT, The defendant isocdered to rowmtnirse
(narme of eledtronis ronitoring agenes) at r
for the cost of pretrin] electronas monitanng s the amoy of §

43 ¥ DNA TESTING. The efovdant shall lnve 2 Bléandfhiclogicat sarnpde drawn for purposes of DHA
sientification amaly sis and the deferdant il fully cooperate in the testing. The wppripriate agency, the
ceadnly o DOC, ghall be responsible foe cbtaning the sample prioe to the defendant” s release from
confinsmert ROW 4343 734
ITHIV TESTING, The Health Departiment o designes dhal? test and coenie] the defenstant Soe IV age
w21 a5 possible und the defendant dil] fully woperate in the tegting ROW 70234348

A% NO CONTAGT o _

The defendant shall net have contact with VIGTIMS  Frovic Y, frame, DORY inehiding, bt nor
tirnited to, personz!, vabal, telephutic, weiltan o cutitat through s third party i L& semmrénd 1o
imcend the maxumean tatubocy sauencey,

i1 Danegic Viglence No-Contazt Orider, Antiharssenent No-omad Oidee o Fecsal st Brotortion
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION 11

STATE OF WASHINGTON, No. 39085-0- 11
Respondent,
V.
Dmarcus dewitt George, PUBLISHED OPINION
Appellant.

Hunt, J. — DMarcus Dewitt George appeals his jury conviction for second degree felony
murder. He argues that we should reverse and remand for a new trial because the trial court
committed the following errors: (1) failing to instruct on self-defense to permit the jury to
consider whether his actions were based on a reasonable apprehension of great bodily harm and
imminent threat; (2) excluding his testimony as speculative; (3) excluding his testimony as
hearsay; and (4) admitting evidence of prior bad acts that impermissibly showed his criminal
propensity. In his Statement of Additional Grounds (SAG)," he argues that our review should be

limited to whether his attorney’s brief made a prima facie showing of reversible error because the

'RAP 10.10.
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State did not file a timely brief. Holding that the trial court erred in thwarting George’s attempt
to present self-defense, we reverse and remand for a new trial.
FACTS
I. Homicide

On the evening of June 21, 2004, DMarcus Dewitt George slept in the backseat of his best
friend Freddie McGrew’s car while McGrew pulled into a Shell station to buy gasoline.’
McGrew’s girlfriend, Tamrah Dickman, who sat in the front seat, observed people in a car that
was just leaving, looking intently at McGrew’s car. McGrew went into the minimart to pay
before pumping the gas.

After McGrew exited the minimart, one of the men Dickman had observed in the car
pulling away, Rickie Millender, walked up to McGrew and blocked his path, confronting him with
questions about a mutual friend’s brutal killing, at which McGrew had been present. McGrew
was able to move past Millender, but Millender patted down McGrew’s stomach, waist, and neck
as McGrew pumped gas. McGrew tried to get back into his car to leave, but Millender prevented
him from closing the door. McGrew was able to get “one leg and half of his body into the
vehicle” before Millender punched him in the mouth. IX VRP at 1068. After Millender punched
him, McGrew jumped back out of the car, and an altercation between the two men ensued in the

parking lot.?

2 Post-conviction, on appeal, we view the facts in the light most favorable to the defendant. State
v. Jelle, 21 Wn. App. 872, 873, 587 P.2d 595 (1978).

* Most of the witnesses at the gas station described a fistfight. One, however, described only a
verbal confrontation.
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At about the time McGrew reached the gas pump, Dickman observed two other men she
did not know standing side-by-side near the gas station’s minimart. Alarmed, Dickman woke
George from the backseat in time for him to see Millender confront and pat down McGrew and to
observe the two other men standing nearby. George did not know any of these people; but he had
previously experienced persons shooting at him while he was in McGrew’s company, and he
understood that the confrontation was about the murdered friend. George exited the car to assist
McGrew. One of the two* men standing by the minimart, Isaiah Clark, stopped George and
spoke to him when George tried to walk around the back of the car to reach McGrew and
Millender.

George did not know Clark, and he felt intimidated because Clark was bigger and had
bloodshot eyes, making him appear to be “high.” X VRP at 1210. Clark was 6’ tall and weighed
over 200 pounds;® George was 6’1" tall and weighed only 160 pounds. George at first stood still.
Then he began retreating toward the open car door from which he had just exited when Clark hit
him on the back left side of his head, causing him (George) to fall halfway into the car. The
strength of Clark’s blow made George think that “[Clark] had hit [him] with something.” XI
VRP at 1288.

“[H]oping [to] scare [Clark],” XI VRP at 1234, who was on top of him, George reached

* The record identifies the other man only as the “white guy.” X VRP at 1193.

> At autopsy, Clark’s body weighed 207 Ibs. Although the medical examiner’s report lists Clark’s
weight as 229 pounds, the examiner testified that Clark had likely weighed about 275 pounds
during the incident. The examiner then describes Clark as “[s]ix feet, over 200 pounds.” VIII
VRP at 886.
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inside the car for his gun in the pocket of his jacket, which was on the backseat. George held the
gun in his right hand between himself and Clark, hoping that Clark would see the gun, be
frightened, and stop. But Clark, unresponsive to the gun, gripped George’s left forearm and tried
to drag him out of McGrew’s car. Tightening his grip on George’s arm, Clark continued to pull
George out of the car.

Although George remembered pointing the gun, he did not remember pulling the trigger
the first time. He did, however, remember thinking that he “was going to die,” that he was “kind
of helpless,” and that he was “shocked” when he heard the first shot. XI VRP at 1237. George
fired the gun a total of four times. When the shooting stopped, George felt Clark’s grip release.
George, Dickman, and McGrew got back into McGrew’s car and drove away. Clark died from
these gunshot injuries.

II. Procedure

In 2008, police arrested George in Virginia and returned him to Tacoma for trial. The
State charged him with first degree murder, or, in the alternative, second degree felony murder
based on first or second degree assault. He proceeded to a jury trial.

A. Instructions

George proposed standard self-defense instructions, which the trial court rejected.® The

® George requested and the trial court refused to give the following jury instructions:
Manslaughter—Second Degree—Criminal Negligence—Definition.
11 Washington Practice: Washington Pattern Jury Instructions: Criminal 28.05
(3d ed. 2008) (WPIC).
Manslaughter—Second Degree—Criminal Negligence—Elements. WPIC 28.06.
Excusable Homicide—Definition. WPIC 15.01.
Great Personal Injury—IJustifiable Homicide—Justifiable Deadly Force in Self-

4
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trial court also deleted from its standard homicide instructions any references to self-defense or

Defense—Definition. WPIC 2.04.01.

Justifiable Homicide—Defense of Self and Others. WPIC 16.02.
Justifiable Homicide—Resistance To Felony. WPIC 16.03.
Aggressor—Defense of Self. WPIC 16.04.

Necessary—Definition. WPIC 16.05.

Justifiable Homicide—A-ctual Danger Not Necessary. WPIC 16.07.

No Duty To Retreat. WPIC 16.08.

Self-defense Reimbursement—Oral Introductory Instruction. WPIC 17.06.
Self-defense Reimbursement—Concluding Instruction. WPIC 17.06.01.
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justifiable homicide.”

The trial court ruled that (1) George had not met his burden to introduce evidence
showing that he had subjectively believed, in good faith, that he was in imminent danger of great
bodily harm when he grabbed his gun from the backseat of McGrew’s car and pulled the trigger;
(2) although George claimed he had never been “so scared in his life,” his fear was not objectively
reasonable, VRP (Feb. 10, 2009) at 1379, especially in light of the medical examiner’s testimony
that Clark was shot in the back in a downward direction, indicating that Clark had been retreating
or on his knees at some point when he was shot; and (3) “the fatal lethal force to Mr. Clark was
not justified under these circumstances.” VRP (Feb. 10, 2009) at 1383. George took exception
to the trial court’s rulings, arguing that it had misstated the medical examiner’s evidence and was
improperly “putting itself in the position of the trier of fact.” VRP (Feb. 10, 2009) at 1384.

B. Convictions and Sentencing

In addition to first degree murder, the trial court instructed the jury on the lesser crimes of

7 The trial court deleted reference to justifiable homicide and self-defense (denoted here with
strike-through) from the following WPIC instructions it gave to the jury:

Murder—Second Degree—Intentional—Definition. [WPIC] 27.01:

A person commits the crime of murder in the second degree when with intent to

cause the death of another person but without premeditation, he or she causes the

death of such person or of a third person [vnless—the—killing—is-
fexeusablelfortfiunstifiable]].

Clerk’s Papers (CP) at 41.
Manslaughter—First Degree—Reckless—Definition. WPIC 28.01:
A person commits the crime of manslaughter in the first degree when he or she
recklessly causes the death of another person [unless—the—killing—is-

texewsablelforffiustifiable]].
CP at 43.
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intentional murder and manslaughter. In the alternative, the trial court instructed the jury on
felony murder based on assault. The trial court gave the jury no instructions on George’s self-
defense theory. Nevertheless, the jury acquitted George of first degree murder and was unable to
reach a verdict on intentional second degree murder. Instead, the jury found him guilty of first
degree manslaughter, count I, or in the alternative, second degree felony murder, count II. The
jury also found that George had been armed with a firearm while committing either alternative
charge.

Noting the firearm, the trial court sentenced George to the top of the standard range: 220
months of confinement for felony murder, plus an additional 60 months for the firearm
enhancement. George appeals.

ANALYSIS
I. Self-Defense Instruction

George argues that the trial court committed reversible error by refusing to instruct the
jury on the law of self-defense because there was some evidence which, if believed by the jury,
would have shown that George acted on a reasonable apprehension of great bodily harm and

imminent threat. We agree.
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A. Standard of Review

The standard of review for a trial court’s refusal to instruct the jury on self-defense
depends on whether the reason for such refusal was based on fact or law. State v. Walker, 136
Wn.2d 767, 771-72, 966 P.2d 883 (1998).

If the trial court refused to give a self-defense instruction because it found no

evidence supporting the defendant’s subjective belief of imminent danger of great

bodily harm, an issue of fact, the standard of review is abuse of discretion. If the

trial court refused to give a self-defense instruction because it found no reasonable

person in the defendant’s shoes would have acted as the defendant acted, an issue

of law, the standard of review is de novo.
State v. Read, 147 Wn.2d 238, 243, 53 P.3d 26 (2002) (citing Walker, 136 Wn.2d at 771-72)
(emphasis added). This second “reasonable person” test involves interrelated issues of law and
fact because the court must place itself in the defendant’s shoes and analyze the facts and
circumstances known to the defendant but then determine what a reasonable person would do.
Read, 147 Wn.2d at 243.

Here, the trial court refused to give a self-defense instruction to the jury, not because of a
factual dispute, which is reviewable only for abuse of discretion. Rather, the trial court ruled as a
matter of law that, despite how George had subjectively perceived the situation, he did not meet
the objective “reasonable person” test. VRP (Feb. 10, 2009) at 1385. Therefore, we review de
novo the trial court’s refusal to give George’s requested self-defense instructions. Walker, 136
Wn.2d at 771-772 (citing State v. Lucky, 128 Wn.2d 727, 731, 912 P.2d 483 (1996), overruled

on other grounds by State v. Berlin, 133 Wn.2d. 541, 544, 947 P.2d 700 (1997)). In so doing,

we consider the factual evidence in the light most favorable to George. State v. Jelle, 21 Wn.
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App. 872, 873, 587 P.2d 595 (1978).
B. The Defendant’s Burden: Some Evidence of Self-Defense

When a defendant in a murder prosecution claims self-defense and asks the trial court to
instruct the jury on self-defense, the defendant has the burden of introducing some evidence
demonstrating that (1) the killing occurred in circumstances amounting to defense of life, and (2)
he had a reasonable apprehension of great bodily harm and imminent danger. RCW 9A.16.050°%
State v. Walden, 131 Wn.2d 469, 473, 932 P.2d 1237 (1997). The trial court must view the
evidence in the light most favorable to the defendant. State v. Callahan, 87 Wn. App. 925, 933,
943 P.2d 676 (1997). The defendant’s burden of “some evidence” of self-defense is a low
burden. State v. Janes, 121 Wn.2d 220, 237, 850 P.2d 495 (1993). Indeed, the evidence need
not even create a reasonable doubt.” State v. McCullum, 98 Wn.2d 484, 488, 656 P.2d 1064

(1983). But a self-defense instruction is not available to an aggressor. Walden, 131 Wn.2d at

8 RCW 9A.16.050 provides:

Homicide is also justifiable when committed either: (1) In the lawful defense of
the slayer, or his or her husband, wife, parent, child, brother, or sister, or of any
other person in his presence or company, when there is reasonable ground to
apprehend a design on the part of the person slain to commit a felony or to do
some great personal injury to the slayer or to any such person, and there is
imminent danger of such design being accomplished; or (2) In the actual resistance
of an attempt to commit a felony upon the slayer, in his presence, or upon or in a
dwelling, or other place of abode, in which he is.

’ But, if
there is no reasonable ground for the person attacked . . . to believe that his person
is in imminent danger of death or great bodily harm, and it appears to him that only
an ordinary battery is all that is intended, he has no right to repel a threatened
assault by the use of a deadly weapon in a deadly manner.

Walden, 131 Wn.2d at 475.
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482-83.

The trial court determines whether the jury should receive a self-defense instruction by
applying a mixed analysis, with both subjective and objective components. Read, 147 Wn.2d at
242-43; Janes, 121 Wn.2d at 238. The subjective component requires the trial court to place
itself in the defendant’s shoes and to view the defendant’s actions in light of all the facts and
circumstances known to the defendant. Walker, 136 Wn.2d at 772. The objective component
requires the trial court to determine what a reasonably prudent person would have done in the
defendant’s situation. Walker, 136 Wn.2d at 772-73. The imminent threat of great bodily harm
does not actually have to be present, so long as a reasonable person in the defendant's situation
could have believed that such threat was present. See State v. LeFaber, 128 Wn.2d 896, 900-01,
913 P.2d 369 (1996), abrogated on other grounds by State v. O’Hara, 167 Wn.2d 91 (2009).
Thus, considering both the subjective and objective components, the trial court must determine
(1) whether the defendant produced any evidence to support the claim he or she subjectively
believed, in good faith, that he or she was in imminent danger of great bodily harm; and (2)
whether this belief, viewed objectively, was reasonable. Walker, 136 Wn.2d at 773.

George argues that, taken in the light most favorable to him, he produced sufficient
evidence that his fear was reasonable. We agree. Examining this issue de novo, the subjective
component requires us to place ourselves in George’s shoes and to view his actions in light of all
the facts and circumstances known to him. Walker, 136 Wn.2d at 772. George encountered

Clark after being abruptly awakened by calls for help from his best friend’s girlfriend (Dickman).

10



No. 39085-0-11

George awoke to see Millender confronting his best friend, apparently checking McGrew for
weapons, and punching him. Although George did not know the people confronting McGrew or
himself, he quickly understood that the confrontation and Millender’s anger with McGrew
concerned the murder of Millender’s friend, which frightened George even more.

George testified that he felt intimidated by Clark’s expression, larger size, and bloodshot
eyes, from which George concluded that Clark was under the influence of drugs. George rightly
understood Clark to be acting in support of Millender and believed that Clark carried a weapon,
particularly after Clark hit him so hard that he believed Clark must have hit him with an object.
Clark’s blow caused George to fall; and although that blow was not by itself life-threatening, the
danger appeared to be rapidly escalating. George felt that under the circumstances, he “was going
to die.” XI VRP at 1234.

George, who had been unarmed, had fallen halfway into McGrew’s vehicle. With the
larger Clark on top of him, George retrieved his gun from his jacket on the backseat and pointed
it at Clark, hoping that Clark would be afraid and thus stop his attack. But Clark showed no fear
of the gun, and George fired. Clark’s grip on George’s arm then tightened, and Clark pulled
George out of the vehicle, causing George to feel even more fearful, recalling, “I just remember
his face just coming at me.” XI VRP at 1238. So George fired again. Clark did not let go of

George until all the shots were fired.

11
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Considering these facts, we find unpersuasive the State’s comparisons to Walker, in which
the facts differ markedly.' Walker, for example, was a willing participant, who intentionally
engaged in mutual combat with the victim. Having previously discovered his wife’s affair, Walker
initially confronted his wife’s lover in the lover’s yard across the street. The man pushed Walker
back with his stomach and “head-butted” him, after which Walker returned to his own home.
Walker, 136 Wn.2d at 769. Walker had no reasonable grounds to fear great bodily harm from
this man. Walker, 136 Wn.2d at 778. Yet, despite some cooling—off
time, in complete safety and in specific preparation for combat with his wife’s lover, Walker
purposefully armed himself with a knife, and chose to return outside. After, his rival called across
the street to him, Walker accepted his invitation to reengage in a fight. Walker, 136 Wn.2d at
770.

Applying the Walker test here, we examine whether a reasonably prudent person would
have acted as George did in his situation. Walker, 136 Wn.2d at 772-73. We note that an
imminent threat of great bodily harm need not actually have been present, so long as a reasonable
person in George’s situation would have believed that such threat was present. LeFaber, 128
Wn.2d at 899-900. We weigh whether George reasonably felt an imminent threat of great bodily
harm within the context of his circumstances: Dickman’s waking up George with a plea for help;

Millender’s patting down McGrew, which implied armed violence; Millender’s punching McGrew

' The similar facts are not relevant to the critical “instigator” distinction: Like Clark, Walker’s
victim was larger and stronger; thus, Walker, like George, armed himself, both asserting self-
defense. Walker, 136 Wn.2d at 770. Unlike Walker, however, George did not instigate the fight
that resulted in the death of the unarmed larger man.

12
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and the ensuing scuffle between the two; the confrontation being about the murder of Millender’s
friend; George’s previous experiences of people shooting at him; his belief that Clark was armed;
and the larger Clark’s advancing toward George, appearing to be under the influence of drugs,
knocking George down with what George felt was some sort of object, and then getting on top of
George halfway inside McGrew’s car, into which George had fallen, and pulling George back
outside the car. In Walker, the Supreme Court affirmed the trial court’s refusal of Walker’s
requested self-defense instructions, holding that no evidence supported Walker’s claimed fear of
great bodily harm and, “[i]n essence, Walker took a knife to a fistfight.” Walker, 136 Wn.2d at
776. Here, in contrast, from George’s point of view, a potentially deadly encounter came to him.

The facts as they reasonably appeared to George, namely an “imminent threat” of great
bodily harm, outweigh the facts emphasized by the trial court, namely Clark’s limited physical
battery of George. In its reasoning, the trial court discounted the contextual circumstances. For
example, the trial court said, “Not a blow that was with sufficient force to cause him to lose
consciousness, but a blow that simply knocked him either off his feet or into the car.” VRP (Feb.
10, 2009) at 1381. Imminent threat is not necessarily an immediate threat but instead
acknowledges the circumstance of “hanging threateningly over one’s head; menacingly near.”
Janes, 121 Wn.2d at 241 (quoting Webster’s Third New International Dictionary 1130, 1129
(1976)).

Nor does imminent threat require any actual physical assault, let alone an attempted lethal

assault. Janes, 121 Wn.2d at 241 (citing Walker, 40 Wn. App. 658, 663, 700 P.2d 1168 (1985)

13
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review denied, 104 Wn.2d 1012 (1985)). Here, as the trial court correctly opined, “[Y]ou don’t
shoot somebody for hitting you.” VRP (Feb. 10, 2009) at 1382. Nevertheless, the trial court
mischaracterized the situation as it appeared to George, especially by incorrectly assuming that
Clark’s initial physical battery of George offered the only justification for his fear. George, in
contrast, justified his fear by showing dangerous circumstances with the danger escalating.

George’s trial counsel expressly objected to the trial court’s refusal to give the jury a self-
defense instruction, stating, “I believe the Court is putting itself into the position of the trier of
fact . . . .as far as whether or not my client was acting in self-defense.” VRP (Feb. 10, 2009) at
1384-85. We agree. It is not the trial court’s prerogative to resolve the question of whether a
defendant in fact acted in self-defense. George’s evidence ultimately may not have been sufficient
to create a reasonable doubt in the jury’s mind about the charged homicide; nevertheless, a trial
court may not deny a self-defense instruction where credible evidence exists to support giving
such instruction. McCullum, 98 Wn.2d at 488.

To ensure due process to a criminal defendant, a trial court must provide considerable
latitude in presenting his theory of his case; more specifically, a trial court should deny a requested
jury instruction that presents a defendant’s theory of self-defense only where the defense theory is
completely unsupported by evidence, which was not the case here. State v. Barnes, 153 Wn.2d
378, 382, 103 P.3d 1219 (2005). We recently articulated the constitutional due process aspects
of a defendant’s right to present his theory of the case in the context of jury instructions as
follows:

Due process requires that jury instructions (1) allow the parties to argue all

14
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theories of their respective cases supported by sufficient evidence, (2) fully instruct

the jury on the defense theory, (3) inform the jury of the applicable law, and (4)

give the jury discretion to decide questions of fact.

State v. Koch, 157 Wn. App. 20, 33, 237 P.3d 287 (2010) (citations omitted), review denied, 245
P.3d 773 (2011). Consistent with the Supreme Court’s decision in Barnes, we held that “at the
very least, the instructions must reflect a defense arguably supported by the evidence.” Koch, 157
Wn. App. at 33 (citing Barnes, 153 Wn.2d at 382).

Acknowledging George’s well-settled constitutional right to present his theory of self-
defense, sufficiently supported by the record, and examining the record de novo in the light most
favorable to him, we hold that (1) George’s evidence of his fear of imminent death or great bodily
harm was objectively reasonable; and (2) therefore, it was reversible error for the trial court to
refuse to instruct the jury on self-defense, thereby precluding the jury from considering whether
George acted in self-defense when he shot Clark.

II. Evidentiary Rulings

For the first time on appeal, George makes three evidentiary arguments, which, he
acknowledges, “standing alone, do not warrant reversal.” Br. of Appellant at 2. Although these
evidentiary questions are generally likely to arise during retrial on remand, their context will surely

differ. Therefore, we neither address nor rule on these non-prejudicial, unpreserved evidentiary

1SSues.

15
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III. Additional Arguments

Relying on State v. Wilburn, 51 Wn. App. 827, 829-30, 755 P.2d 842 (1988), George
argues in his SAG that, because the State did not file a timely brief as required by RAP 10.2(c),
we should limit our review to whether his attorney’s brief made a prima facie showing of
reversible error and that we should sanction the State. This argument fails.

First, the State did not violate RAP 10.2(c). Instead, the State moved for an extension of
time to file its brief, attached a detailed affidavit in support, and served George a copy of its
motion. We granted this motion, just as we granted George’s motion for an extension of time to
file his brief under RAP 18.8.

Next, even if the State had not timely filed its brief, George confuses his argument that the
State filed a late brief with circumstances where a party fails to file any brief, in which case RAP
11.2(a) bars that party from presenting oral argument. Moreover, in arguing that where the
respondent has failed to file a brief, we must limit review to whether the appellant's brief makes a
prima facie showing of reversible error, the precedent on which George relies has been
superseded." In Adams v. Dep’t. of Labor and Indus., 128 Wn.2d 224, 905 P.2d 1220 (1995),
our Supreme Court held that where a party fails to submit a brief, an appellate court (1) is entitled
to make its decision based on oral argument, argument in the parties’ briefs, and the record before
it; and (2) is no longer confined to reviewing whether the appellant has made prima facie showing

of reversible error. Adams, 128 Wn.2d at 229. Here, the State submitted a timely brief;

' See State v. Wilburn, 51 Wn. App. 827, 829-30, 755 P.2d 842 (1988), superseded by Adams v.
Dep’t. of Labor and Indus., 128 Wn.2d 224, 229, 905 P.2d 1220 (1995).

16
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thus, no sanctions are appropriate, and there is no corresponding need to curtail our decision
making process.

Reversed and remanded for a new trial.

Hunt, J.
I concur:

Van Deren, J.

17
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Armstrong, J. (dissenting) — Because I do not agree that George established he was
entitled to a self-defense instruction, I respectfully dissent.

A defendant cannot present a self-defense instruction to the jury without first producing
some evidence that he feared an imminent threat of great bodily harm and that his fear was
objectively reasonable. See State v. Walker, 136 Wn.2d 767, 772-73, 966 P.2d 883 (1998). “The
importance of the objective portion of the inquiry cannot be underestimated. Absent the reference
point of a reasonably prudent person, a defendant’s subjective beliefs would always justify the
homicide.” Walker, 136 Wn.2d at 772. A simple battery cannot justify the taking of a human life
unless the facts of a particular case show a reasonable person in the defendant’s shoes could have
reasonably believed that great bodily harm would result from the battery. Walker, 136 Wn.2d at
774-75. If there is no reasonable ground for the person attacked to believe that he “‘is in
imminent danger of death or great bodily harm, and it appears to him that only an ordinary battery
is all that is intended,”” then he has no right to repel the assault with deadly force. Walker, 136
Wn.2d at 777 (quoting State v. Walden, 131 Wn.2d 469, 475, 932 P.2d 1237 (1997)) (emphasis
omitted).

Here, George produced no evidence demonstrating that his fear that Clark posed an
imminent threat of death or great bodily harm was objectively reasonable. George shot Clark four
times after Clark punched him once in the head and attempted to drag him out of the van. George
did not know Clark and had no history with him, Clark made no verbal threats from which George

could infer that he intended more than a simple battery, and George never saw Clark or any other

18
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person produce a weapon. That the confrontation was related to the murder of a friend, a violent
incident that occurred in another time and place, and that Millender patted down McGrew and
failed to uncover a weapon, does not make it more likely that Clark was armed or posed an
imminent threat of death or great bodily harm to George. Because George failed to offer any
evidence from which a reasonable person could conclude that Clark intended anything beyond an
ordinary battery, I would affirm the trial court’s finding that George’s fear was not objectively

reasonable.

Armstrong, P.J.
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,
Plaintiff, CAUSE NO. 05-1-00143-9

Vs.

DMARCUS DEWITT GEORGE, SECOND AMENDED INFORMATION

Defendant.
DOB: 2/9/1984 SEX : MALE RACE: BLACK
PCN#: S1D#: 22034454 DOL#: WA GEORGDD167CZ
COUNTI

I, MARK LINDQUIST, Prosecuting Attorney for Pierce County, in the name and by the authority
of the State of Washington, do accuse DMARCUS DEWITT GEORGE of the crime of MURDER IN
THE SECOND DEGREE, committed as follows:

That DMARCUS DEWITT GEORGE, in the State of Washington, on or about the 21st day of

June, 2004, did untawfully and feloniously, with intent to cause the death of another person, Isaiah Clark,

thereby causing the death of Isaiah Clark, a human being, and during said conduct, and in the commission
thereof, the defendant and/or an accomplice was armed with a firearm as defined in RCW 9.41.010, to-
wit: a handgun, thereby invoking the provisions of RCW 9.94A.310/9.94A.510, and adding time to the
presumptive sentence as provided in RCW 9.94A.370/9.94A.530, contrary to RCW 9A.32.050(1)(a), and
against the peace and dignity of the State of Washington.
COUNT II

And I, MARK LINDQUIST, Prosecuting Attorney for Pierce County, in the name and by the
authority of the State of Washington, do accuse DMARCUS DEWITT GEORGE of the crime of
MURDER IN THE SECOND DEGREE, a crime of the same or similar character, and/or a crime based
on the same conduct or on a series of acts connected together or constituting parts of a single scheme or
plan, and/or so closely connected in respect to time, place and occasion that it would be difficult to

separate proof of one charge from proof of the others, committed as follows:

SECOND AMENDED INFORMATION Office of the Prosecuting Antomey

ORIGIN Q I 930 Tacoma Avenue South, Room 946
Tacoma, WA 98402-217]

Main Office (253) 798-7400
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That DMARCUS DEWITT GEORGE, in the State of Washington, on or about the 21st day of
June, 2004, did unlawfully and feloniously, while committing or attempting to commit the crime of
Assault in the First Degree or Assault in the Second Degree, and in the course of and in furtherance of
said crime or in immediate flight therefrom, did shoot Isaiah Clark, and thereby causing the death of
Isaiah Clark, a human being, not a participant in said crime, and during said conduct, and in the
commission thereof, the defendant and/or an accomplice was armed with a firearm as defined in RCW
9.41.010, to-wit: a handgun, thereby invoking the provisions of RCW 9.94A.310/9.94A.510, and adding
time to the presumptive sentence as provided in RCW 9.94A.370/9.94A 530, contrary to RCW
9A.32.050(1)(b), and against the peace and dignity of the State of Washington.

DATED this 5th day of September, 2012.

PIERCE COUNTY SHERIFF MARK LINDQUIST
WA02700 Pierce County Prosecuting Attorney
few By:
" FREDTC. WIST —
Deputy Prosecuting Attorney
WSB#: 23057
SECOND AMENDED INFORMATION- 2 Office of the Prosecuting Attorney

930 Tacoma Avenue South, Room 946
Tacoma, WA 98402-2171
Main Office (253) 798-7400
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IN THE SUPERIOR COURT, PIERCE COUNTY, WASHINGTON

STATE OF WASHINGTON Cause Number: 05-1-00143-8

V8 Memorandum of Journal Entry
GEORGE, DMARCUS DEWITT

Judge/Commissioner: RONALD E. CULPEPPER

MINUTES OF PROCEEDING

Start Date/Time: Aug 11, 2014 9:3% AM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

August 11, 2014 09:38 AM - This matter comes on today for trial. DPA Kathleen Proctor and
Jesse Williams present on behalf of state. Defense attorneys Barbara Corey and Warren Corey
Boulet present with/for defendant. Defendant present today incustody. Court addresses
questoinnairés and second amended information. 09:40 AM - Argument on state and defense
proposed questonnaires. 10:01 AM - Witnesses listed on questionnaire addressed. 10:08 AM -
Cross reference of changes to questionnaire by court/counsel for clarification. 10:09 AM - State
will make the changes and run copies of the questionnaire. Length of trial estimated at 3 weeks.
10:10 AM - DPA Proctor addresses state witness scheduling issues. Dr. Howard addressed.
Material witness now in PC jail on new charges. Witness Daniel Brooks addressed; hearing may
be needed in re mental health status. Argument. Letter from wife of D. Brooks and nurse
practitioner presented to court for review. Defense advises it does have a copy of these and asks
they be made part of the record. Defense requesting hearing with this witness (s) outside the
presence of jurors at some point. Court grants; will handle sometime Wednesday first in a.m or
later in p.m. 10:20 AM - 60 jurors will be brought up this p.m. for distribution of questionnaires.

- ™ STATE'S MOTIONS IN LIMINE ** #4 - reserved. #5 - reserved. #7 - reserved. #8 -
granted. #9 - denied in part; will ask state to try to refer to "Mr. Clark" or "decedent”. Defense
argument in re same in re "what law enforcement uses" - denied. #11 - court directs state provide
up-to-date conviction lists on witnesses. Defense asks up-to-date- conviction data through today.
Granted. ** DPA Williams leaves courtroom - verdict in Dept 7 ** Court takes brief break to
address a presiding issue.

End Date/Time: Aug 11, 2014 10:47 AM

Memeornadum of Journal Entry.
Page2 of 54
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MINUTES OF PROCEEDING

Start Date/Time: Aug 11, 2014 10:52 AM Judicial Assistant: ANGELA EDWARDS
Court Reporter; KARLA JOHNSON

August 11, 2014 10:51 AM - Court reconvenes. #13 - reserved. #14 - duplicative/reserved. #
15 - argument; reserved. #16 - granted in re case in chief; will readdress if takes the stand,
outside jury presence. #17 - reserved. 11:02 AM - #18 - argument; reserved.

11:04 AM - ~* DEFENSE MOTIONS IN LIMINE ** (November set): #16 - reserved. #17 -
Argument; reserved. 11:17 AM - Additional STATE'S MOTIONS IN LIMINE (in state's trial brief) - #
1 - granted. #2 - granted; no defense obj. #3 - granted; no defense obj. #4 - granted; no defense
obj. State will admonish in re "gang" or refer to "nicknames”. # 5 - defense ask court to reserve;
granted. #B - defense asks court to reserve. Court grants #B, with understanding that Atty Corey
can re-open this issue if needed. #C - granted. #D - State advises it will not be calling Detective
Wood. Argument. May readdress if called. 11:27 AM - Detective Ames addressed by Atty Corey.

Argument. 11:32 AM - Court preliminarily excludes this evidence; if called, may readdress. 11:
34 AM - Court adjourns for lunch break.

End Date/Time: Aug 11, 2014 11:34 AM

Start Date/Time: Aug 11, 2014 2:00 PM Judicial Assistant: ANGELA EDWARDS
' Court Reporter: KARLA JOHNSON

August 11, 2014 02:00 PM - All parties present. 60 jurors escorted into courtroom for voir
dire. Introductions. 02:00 PM - Intial oath given. Court voir dire.

02:03 PM - Length of trial advised; conflicts addressed. 02:09 PM - Court inclined to excuse
2nd week jurors; no objection by counsel; jurors #2,11,15,16,34 and 55; thanked and excused;
directed to return to jury admin for further directives. Court voir dire continues. 02:16 PM -
Questionnaire addressed. Juror #12 asks for assistance in completing jury questionnaire/unabie to
write. Court directs JA to inquire of jury admin for assistance. 02:23 PM - Jurors excused to return
to jury administration to fill out jury questionnaires; return to jury admin tomorrow by 9am. 02:26 PM
- Jury to be empaneled by Wednesday pm. Defense asks that state to advise of next day's ‘
witness by end of day prior; granted. 02:27 PM - Defense has no objection to excusing juror #56
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| MINUTES OF PROCEEDING

Start Date/Time: Aug 11, 2014 2:00 PM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

(reading juror conflict sheets). State has no objection. Court grants; juror #56 excused. JA
1 advised jury admin to excuse. Juror #12 discussed; will individually inquire if necessary. 02:33 PM
s - Court adjourned until 9am tomorrow morning.

End Date/Time: Aug 11, 2014 2:33 PM

b Start Date/Time: Aug 12, 2014 9:31 AM Judicial Assistant; ANGELA EDWARDS
Court Reporter; KARLA JOHNSON

August 12, 2014 09:30 AM - All parties present. Juror #22 excused by stipulation; car
accident last night. Juror #44 addressed. Discussion in re jurors to be brought up for individual
i inquiry. 09:35 AM - Jurors 1,5,7,12,13,18,19,20,25,33,42 and 57 will be brought up for individual
inquiry. 09:45 AM - Jurors brought out individually beginning with juror #1. 10:12 AM - Defense
challenge for cause in re juror #5; argument by defense/state. Court denies challenge for cause in
re juror #5. 10:19 AM - After inquiry of juror #7, court excuses for cause; no objections. 10:49
AM - Court takes an a.m. break.

: End Date/Time: Aug 12, 2014 10:49 AM .

Start Date/Time: Aug 12, 2014 10:58 AM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

12:07 PM - August 12, 2014 10:57 AM - Court reconvenes. Atty Corey advises that her co

counsel, Warren Corey Boulet will not be present this pm; case in Olympia. Individual inquiry
. proceeds. Juror #20 seated in jury box. 11:14 AM - After inquiry, defense moves to excuse juror #

25 for cause; state obj. Court denies defense motion. 11:21 AM - After inquiry, defense moves to
excuse juror #33 for cause; State obj. Court grants motion; juror #33 excused for cause. 11:22
AM - After inquiry, court is inclined to excuse juror #42 for cause/hardship; no objections. Court
excuses juror #42 for cause. 11:28 AM - Court compares notes with counsel as to jurors excused
up to this point.

s

11:37 AM - 48 remaining jurors escorted into courtroom for continued voir dire. Court inquires
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MINUTES OF PROCEEDING

Start Date/Time: Aug 12, 2014 10:58 AM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

of juror #44 (familiar w/ judge and attorney for a witness).  Court voir dire continues. 12:06 PM -
Court releases jurors for lunch break; cautionary instructions reiterated; directed to return to jury
administration by 1:15 pm. Court addresses issue of "race” as brought up during individual inquiry
by two juroré and whether it should be addressed during voir dire. Court hears from counsel. DPA
Proctor suggests addressing "dog allergies" as juror #12 (during individual inquiry) is seeking to
bring in a service dog if seated. Atty Corey suggests inquiring about former employment of retired
. jurors. Court adjourns for lunch.

End Date/Time: Aug 12, 2014 12:11 PM

Start DatefTime: Aug 12, 2014 1:35 PM Judicial Assistant.: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

August 12, 2014 01:35 PM - Court reconvenes. Atty Corey addresses court in re "service
dog" request; mentioning size of dog to jurors. Court notes. No state objection to court mentioning.
01:37 PM - DPA Proctor addresses subpoena for federal employees (withess/nurse). 01:43 PM -

Jurors escorted into jury room for continued voir dire. Court advises potential jurors of possible
large service dog and any allergies.. no issue advised. 01:44 PM - Court voir dire continues. 01:
47 PM - STATE VOIR DIRE BY DPA JESSE WILLIAMS .02:03 PM - Atty Corey objection to state
instructing jury; sustained. 02:14 PM - DEFENSE VOIR DIRE BY ATTY BARBARA COREY. 02:
34 PM - DPA Proctor objection; sustained/rephrase. 02:35 PM - 2ND ROUND STATE VOIR DIRE
BY DPA KATHLEEN PROCTOR. 02:37 PM - Atty Corey objection to asking questions that are fact
specific/asking jury to speculate; sustained. 03:02 PM - Court takes a pm break; cautionary
instructions reiterated.

"End DatefTime: Aug 12, 2014 3:02 PM

Start Date/Time: Aug 12, 2014 3:18 PM - Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

August 12, 2014 03:18 PM - Court reconvenes. Parties/jurors all returned and seated.
DEFENSE 2ND ROUND JURY VOIR DIRE BY ATTY COREY.
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MINUTES OF PROCEEDING

Start Date/Time: Aug 12, 2014 3:18 PM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

03:53 PM - STATE 3RD ROUND VOIR DIRE BY DPA JESSE WILLIAMS. 03:54 PM - Atty
Corey objections to type of questions; covered by motions in limine; overruled.

04:07 PM - Sidebar at court's request. 04:08 PM - Jurors released for the day; cautionary

* instructions reiterated. Directed to report to jury admin by 9:15 a.m. tomorrow morning.

Juror #12 asked to remain in courtroom. Court advises juror #12 that after discussing w/
counsel; ok for him to bring in service dog tomorrow if he wishes. Sidebar issue put on record. 04:
11 PM - Court adjourns for the day.

End Date/Time: Aug 12, 2014 4:14 PM

Start Date/Time: Aug 13, 2014 9:30 AM Judicial Assistant: Dan Vessels
Court Reporter: KARLA JOHNSON

August 13, 2014 09:30AM - DPA Kathleen Proctor and Jesse Williams present on behalf of
state. Defense attorneys Barbara Corey and Warren Corey Boulet present with/for defendant. 09:
38 AM - Court addresses parties regarding Juror Conflict slip from Juror #40. Parties respond.09:
41 AM - Jury Venire seated. Court addresses Jury Venire regarding conflict slips.09:42 AM - Court
thanks and excuses Juror #58. 09:43 AM - Court addresses Jury Venire regarding additional
scheduling conflicts. 09:47 AM - Court takes brief recess to allow Jury Venire to take restroom
break.

09:55 AM - Court reconvenes. 09:55 AM - Attorney Barbara Corey resumes Voir Dire. 10:23
AM - Objection by DPA Proctor to question proposed by attorney Corey. Attorney Corey to
rephrase question and resume Voir Dire. 10:28 AM - DPA Proctor resumes Voir Dire. 10:50 AM -
Attorney Barbara resumes Voir Dire. 10:59 AM - Court addresses jury venire regarding jury
selection process. 11:01 AM - Court inquires with parties regarding challenges for Cause. Parties
respond and note they have no challenges for cause. 11:02 AM - Court takes brief recess to allow
parties to review and discuss peremptory challenges.
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MINUTES OF PROCEEDING

Start Date/Time: Aug 13, 2014 9:30 AM Judicial Assistant. Dan Vessels
Court Reporter: KARLA JOHNSON

End Date/Time: Aug 13, 2014 11:10 AM

Start Date/Time: Aug 13, 2014 11:32 AM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

August 13, 2014 11:31 AM - Sidebar at counsels request. Peremptories continue at
counsel table. 11:39 AM - Sidebar to discuss final panel. 11:45 AM - Court addresses re
impaneled jurors. 11:46 AM - Jurors empaneled as follows:

1,4,8,9,10,12,13,17,18,20,24,28,31,32. Remaining jurors thanked and released; directed to
return to jury admin for further directives. 11:49 AM - 14 member jury sworn. Court gives oral
preliminary instructions. 12:01 PM - Jurors escorted in to jury room by JA for additional jury room
instructions. Jurors released with cationary instructions; directed to return to Dept 17 jury room by
1:15 pm.

End Date/Time: Aug 13, 2014 12:41 PM

Start Date/Time: Aug 13, 2014 1:58 PM Judicial Assistant: ANGELA EDWARDS
' Court Reporter: KARLA JOHNSON

August 13, 2014 01:58 PM - Court reconvenes. All parties present (Defense co-counsel,
Warren Corey Boulet not present this pm).

01:58 PM - STATE OPENING STATEMENT BY DPA KATHLEEN PROCTOR.

02:13 PM - (Atty Warren Corey Boulet enters courtroom/joins defense counsel at this time).

02:23 PM - DEFENSE OPENING STATEMENT BY ATTY BARBARA COREY. 02:38 PM -
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MINUTES OF PROCEEDING

Start Date/Time: Aug 13, 2014 1:58 PM Judicial Assistant: ANGELA EDWARDS
' Court Reporter: KARLA JOHNSCN

DPA Proctor objects to nature of argument; sustained. 02:46 PM - DPA Proctor objection -
argumentative nature; sustained. 02:43 PM - DPA Proctor objection - argumentative nature;

sustained.

02:45 PM - Jurors excused; cautionary instructions reiterated. Directed to return to Dept 17
jury room by 9:10 tomorrow a.m. Court takes a break to await witness for hearing.

End Date/Time: Aug 13, 2014 2:50 PM

Start Date/Time: Aug 13, 2014 3:10 PM Judicial Assistant; ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

August 13, 2014 03:10 PM - Court reconvenes. Hearing in re the Availability of Witness
Daniel Brooks proceeds. 03:10 PM - Alice Faye Brooks, wife of Witness Daniel Brooks,
sworn/testified under direct examination by DPA Proctor.

03:12 PM - Atty Corey objection - lack of foundation; overruled. 03:13 PM - Atty Corey asks
that questions be confined to a specific time period; overruled/but state cautioned.
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Start Date/Time: Aug 13, 2014 3:10 PM Judicial Assistant: ANGELA EDWARDS
Court Reporter; KARLA JOHNSON

03:20 PM - Cross examination by Atty B, Corey. 03:2 PM -Court inquires of witness for
clarification. 03:29 PM - Witness excused. State requests hearing from Dr. Ward; granted. State
will look into scheduling. 03:32 PM - Tomorrow's witness scheduling discussed. Court is
( adjourned; parties directed to return by 9am tomorrow or shortly thereafter.

End Date/Time: Aug 13, 2014 3:34 PM

Start Date/Time: Aug 14, 2014 9:33 AM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

August 14, 2014 09:32 AM - Court reconvenes. Court advises seated juror #14's service dog
is present today; half day only. Seated juror #9 is unable to get child care for Monday, 8/18, this
matter will be in recess that day. DPA Proctor addresses witnesses. We will plan to resume the
Witness Availability hearing on Monday morning. Atty Corey addresses State marked exhibits
(photos)/ duplicative - #79 and #80. #75 also addressed. 09:36 AM - Court will not disallow use of
any at this time.09:39 AM - Jurors seated in jury box.

09:40 AM - ST WIT John D. Howard, Forensic Pathologist/Medical Examiner « Spokane
County, sworn/testified under direct examination by DPA Williams. 09:45 AM - ST EXH #91
presented to witness for i.d./reference. 09:47 AM - Witness presented withST EXH's #99-102, 90,
89.86.85,81.84,83,82,77,76,78,80,79.88,87.75 and 74 for i.d./reference.

09:48 AM - State offers. Atty B. Corey request brief voir dire - granted. Addresses ST EXH's #
99 - #102. No objection by defense. Court admits ST EXH's as listed above. DPA Williams
renames all he is offering for defense. Court admits. Atty Corey objection - compound question;
overruled. 09:58 AM - DPA Williams seeks to publish admitted exhibits listed above; granted.
Request withdrawn at this time. 10:13 AM - Previously admitted ST EXH's 99, 74, 100 and 101
presented to witness for i.d. - State seeks to publish to jury by passing; granted. 10:16 AM -
Previously admitted ST EXH #75, 87, 88 published on ELMO.

Memornadum of Journal Entry.
Page% of 54



05-1-00143-9

MINUTES OF PROCEEDING

Start Date/Time: Aug 14, 2014 9:33 AM 'Judicial_Assistant: ANGELA EDWARDS
Court Reporter; KARLA JOHNSON

10:20 AM - ST EXH #43A presented to witness for i.d./ offered. No defense obj. Court
3x admits ST EXH #43A. Witness presented with presented with previously admitted ST EXH's #
f 79,80 and 76. ST EXH #76 published on ELMO. Previously admitted ST EXH's #79 and #80
o published on ELMO. 10:24 AM - Previously admitted ST EXH #77 presented to witness for i.d./
referral; published on ELMO. 10:28 AM -. ST EXH #43C presented to withess for i.d.; offered. No
defense objection. Court admits ST EXH #43C. Previously admitted ST EXH's #82-#84,
presented to witness for i.d. Published on ELMO. Previously admitted ST EXH #81 and #78
-~ presented to witness for i.d. ST EXH #81 published on ELMO. 10:33 AM - ST EXH #43B
Ve presented to witness for i.d.; offered. No defense obj. Court admits ST EXH #43B. Previously
admitted ST EXH #'s 85, 86 and 89 presented to witness fori.d. ST EXH #86 published on ELMO.
ST EXH #89 published on ELMO. 10:37 AM - Previously admitted ST EXH #90 presented to
witness for i.d.; published on ELMO. 10:39 AM - ELMO turned projector off. 10:46 AM - Court
takes an a.m. break.

End Date/Time: Aug 14, 2014 10:47 AM : f

Start Date/Time: Aug 14, 2014 11:05 AM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

August 14, 2014 11:04 AM - Court reconvenes. Jurors seated in jury box. Withess Howard
retakes the witness stand. Cross examination by Atty B. Corey. 11:14 AM - DPA Williams
objection (2) - sustained as to form of question/overruled. 11:15 AM - DPA Williams objection to
this line of questioning; sustained. Same objection; sustained.

11:21 AM - Re-direct by DPA Williams. 11:25 AM - Atty B. Corey objection; beyond scope;
overruled. 11:25 AM - Atty B. Corey objection - beyond scope. State re-asks question. Same
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Start Date/Time: Aug 14, 2014 11:05 AM Judicial Assistant.: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

objection ; overruled. 11:28 AM - Atty B. Corey objection; speculation/lack of relevance; if not
I speculating, overruled - state re-states question. Atty B. Corey objection - vague; overruled.

11:29 AM - Re-cross by Atty B. Corey. 11:31 AM - DPA Williams objection - sustained as
irrelevant. 11:31 AM - Atty Williams objection - asking witness to answer legal question; sustained.
ki 11:36 AM - Witness excused. No further state withesses available this morning. Court excuses
jurors with cautionary instructions; directed to return to Dept 17 by 1:20 p.m. Monday's
adjournment reiterated. Court advised that Dept 17 will be covering in CDPJ on Monday; any
hearing w/ witness Brooks will take place there.

End Date/Time: Aug 14, 2014 11:39 AM

Start Date/Time: Aug 14, 2014 1:38 PM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

August 14, 2014 01:38 PM - Court reconvenes. All parties present. (defense co-counsel not
present). DPA Proctor presents a subpoena for the V.A. witness {Availability Hearing) ; signed. 01:
39 PM - JA calls CDPJ pit to have Atty Corey Boulet return to courtroom/trial. Court waits. Arrival.
01:43 PM - ST WIT Wahkeyta Rogers, sister of alleged victim, sworn/testified under direct
examination by DPA Proctor, 01:46 PM - ST EXH #3 presented to witness for i.d. Offered; No
defense objection. Court admits ST EXH #3. Motion to publish; granted. Witness shows ST EXH
#3 to jury from witness stand.

01:47 PM - Cross examination by Atty W. Corey Boulet. State addresses court; Witness
Rogers asks to remain in courtroom at this point; no objection; granted.

01:48 PM - ST WIT Wellington {("Bob" ) Hom, retired PCS Officer, sworn/testified under
direct examintion by DPA Proctor. 01:51 PM - ST EXH #63, incident report, presented to witness
for i.d./referral when necessary to refresh memory. 02:00 PM - Atty B. Corey objection - hearsay;
sustained. 02:02 PM - ST EXH #63 presented to witness to allow to refresh memory.
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Start Date/Time: Aug 14, 2014 1:38 PM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

02:08 PM - Cross examination by Atty B. Corey. 02:10 PM - DEF EXH #103 (C.A.D.)
presented to witness for i.d./referral. 02:12 PM - Atty Corey requests permission to give witness a
magnifying glass for assistance if reading document; granted. DPA Proctor provides pair of
readers. 02:16 PM - DPA Proctor objection - form of question; sustained. 02:19 PM - DEF EXH #
104 marked; presented to witness for i.d./referral. '

02:27 PM - DEF EXH #105 (diagram of scene) marked; drawn by ST WIT Hom. 02:35 PM -
DPA Proctor objection to witness drawing any "cars” on diagram if he cannot recall details -
sustained - may have witness re-draw on re-direct; cautions witness not to speculate.

' 02:39 PM - DPA Proctor objection - speculation (witness previously stated he had no
recollection); sustained. 02:42 PM - Atty Corey offers DEF EXH #105 for lliustrative purposes
only; no objection. Court admits DEF EXH #1056 for lllustrative purposes.

02:43 PM - Re-direct by DPA Proctor. 02:47 PM - ST EXH #63 again provided to witness
Hom to refresh memory. 02:49 PM - DEF EXH #103 presented to witness for referral/refresh
memory.02:50 PM - Re-cross by Atty B. Corey. 02:56 PM - DPA Proctor obj - past scope of re-
direct; sustained as to last question. Witness excused. Court excuses jurors to Dept 17 jury room
for pm break; cautionary instructions reiterated. Court inquires of defense in re terminology - "prior
trial". Court takes break. :

End Date/Time: Aug 14, 2014 3:00 PM

Start Date/Time: Aug 14, 2014 3:16 PM Judicial Assistant; ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

03:48 PM - August 14, 2014 03:15 PM - Court reconvenes. Jurors seated in jury box. ST WIT
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Start Date/Time: Aug 14, 2014 3:16 PM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

Laura Devereaux {fka Kitchen) , legal assistant Pierce County Prosecutor's Office/witness at
scene of crime, sworn/testified under direct examination by DPA Proctor. 03:17 PM - Atty
B.Corey objection - leading; Court to hear entire question; overruled. ST EXH #1 presented to
witness for i.d. Offers for demostrative purposes only; No objection by defense if details foundation
will be laid later; Court admits ST EXH #1 for demonstrative purposes.

03:22 PM - Previously admitted ST EXH #3 presented to witness for i.d./unable to i.d.

03:40 PM - ST EXH #66 presented to witness for i.d./referral. 03:40 PM - Atty B. Corey
objection to witness being asked to "read" her statement to self; sustained. 03:43 PM - ST EXH #
106 presented to witness for i.d./refresh memory. 03:43 PM - ST EXH #106 again presented to
withess; Atty Corey objection - was not asked if she had recollection; overruled.

03:48 PM - Witness will resume on Tuesday, 8/19, for cross examination by defense, as court
will be adjourned on this case on Monday. Court gives cautionary instructions and d:rect;urors to
be back in Dept 17 jury room on Tuesday, 8/19 by 9am.

Court inquires.. State advised testimony from VA nurse practitioner on Availability Hearing, will
- be Monday, 8/18 at 9:15 (in CDPJ). DPA Williams addresses court in re when defense transcripts

will be provided or if they will be used. Atty Corey requests to know what witnesses will be called
on Tuesday. DPA Proctor addresses criminal histories on witnesses has been completed and
provided to opposing counsel. Atty Corey advises she has a bail hearing on Monday morning. DPA
Williams addresses court in re rule of completeness request/oppsosing counsel. DPA Proctor
suggests witness Devereaux leave courtroom at this time; granted. Further argurment Court is
adjourned.
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Start Date/Time: Aug "l4, 2014 3:16 PM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

5 End DatefTime: Aug 14, 2014 3:55 PM

Start Date/Time: Aug 18, 2014 9:29 AM Judicial Assistant: ANGELA EDWARDS
Court Reporter: ANN-MARIE ALLISON

August 18, 2014 09:29 AM - * Witness Availability Hearing continues /being held in CDPJ *

’ DPA Proctor present on behalf of state. Atty Barbara Corey and Atty Warren Corey Boulet:

G present with/for in custody deft. ST WIT Paul Spataro, Psychiatric Nurse Practitioner/VA, sworn/

testifies under direct examiantion by DPA Proctor. 09:32 AM - Atty Corey objection - no knowledge

of heart condition; generally sustained, but will allow some inquiry. 09:33 AM - Atty Corey objectlon
- lack of foundation; overruled if able to answer. 09:34 AM - No cross examination. 09:35 AM -

State advises in re testimony by Dr. Ward/Cardiologist; will know later today.

09:35 AM - Court adjourns until tomorrow a.m.

End Date/Time: Aug 18, 2014 9:36 AM

Start Date/Time: Aug 19, 2014 10:20 AM Judicial Assistant: ANGELA EDWARDS
Court Reporter; KARLA JOHNSON

August 19, 2014 10:20 AM - All parties present. (Delay as defense attorneys had matters in
CDPJ). ST Wit Laura Deveraux retakes the witness stand. Jurors seated in jury box. Witness
Devereaux resworn/testifies under cross examination by Atty B. Corey. Witness Devereaux
asked to step up to easel, asked to draw diagram of incident scene; marked as DEF EXH #108.

10:45 AM - Atty B. Corey offers DEF EXH #108 for illustrative purposes only; no state
objection. Court admits DEF EXH #108 for illustrative purposes. State asks that witnes sign
and date exhibit - granted/done.
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Start Date/Time: Aug 19, 2014 10:20 AM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

10:56 AM - Re-direct by DPA Proctor. 10:57 AM - ST EXH #106 presented to witness for i.d./
referral. Offers; no defense objection. Court admits ST EXH #106. State seeks to publish on
ELMO - granted. 10:58 AM - Defense obj - asked/answered on direct; overruled. 11:03 AM -
Atty B. Corey obj - leading; sustained. ST EXH #110 presented to witness for referral. 11:07 AM -
Re-cross by Atty B. Corey. 11:13 AM - DPA Proctor objection - beyond the scope of redirect.
Court asks to re-hear question; sustained.

11:17 AM - ST WIT Monica Johnson, sworn/testified under direct examination by DPA
Williams. 11:19 AM - Atty B. Corey asks that court direct to ask specific questions versus narrative
- granted. 11:22 AM - ST EXH #1, previously admitted, set on easel for witness referral. 11:24 AM

- Atty Corey obj - leading; overruled. 11:33 AM - Witness i.d.'s defendant at counsel table for the
record.

11:34 AM - Atty Corey objection; asked/answered - overruled. 11:36 AM - Atty Corey
objection - answer not related to facts; overruled. 11:38 AM - Atty Corey objection - opinion
testimony; improper - overruled. Same obj - outside case law; overruled. 11:39 AM - Atty Corey
asks that these descriptions be stricken; overruled. 11:52 AM - Atty Corey objection - calls for
speculation; sustained, also leading. 11:54 AM - Atty Corey - leading; overruled. 11:56 AM - Atty
Corey obj. 11:56 AM - Atty Corey interjects; this may be a good time to break for lunch. Witness
excused from witness stand/courtroom; to resume at 1:30 pm. Jurors excused to Dept 17 jury
room; cautionary instructions reiterated. 11:58 AM - Atty Corey addresses court in withess
statement in direct exam, wherein her objections were overruled; feels comments unfairly
prejudicial. Asserts a "gang" term was used ("homey"); feels in violation of pre trial rulings.
References state's opening statement. 12:01 PM - State argument by DPA Williams. 12:03 PM -
Asks that court admonish Atty Corey as she is making constant audible "sighs". Noted. 12:04 PM -
Reply argument by Atty Corey. Court denies defense motions for mistrial, Court asks state to
instruct witness in re gang issues. This pm's witness scheduling addressed. “12:06 PM - Court is
adjourned for lunch break.’

End Date/Time: Aug 19, 2014 12:06 PM
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Start Date/Time: Aug 19, 2014 1:42 PM Judicial Aséistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

August 19, 2014 01:41 PM - Court reconvenes. DPA Proctor addresses court; has not
¥ recieved info from defense in re defendant's testimony. Court directs defense to make available to
3 state by tomorrow morning. Jurors seated in jury box. Withess Johnson retakes the witness stand
&l for continued direct examination by DPA Williams. 01:43 PM - ST EXH #60 presented to witness;
asked to read to self.

01:44 PM - Atty Corey asks that if withess memory is refreshed after referral, to then lay

document down and then proceed; granted. 01:45 PM - Atty Corey objection - hearsay; overruled.

01:45 PM - Same objection; court not sure yet if an issue. 01:46 PM - ST EXH #51 (plastic bag
containing a transcript and mini cassette tape); transcript presented to witness, referred to page 5
and asked to review. Atty Corey objection - hearsay; court asks to review transcript, page 5. 01:
48 PM - Defense objection of hearsay; overruled. 01:48 PM - Court asks jurors to step into Dept 17
jury room. Court and counsel discuss objection and referral of witness and court to page 5 and
what witness said on witness stand (th_at was not on page 5). 01:52 PM - Atty Corey motion for
mistrial; no cure, prejudicial.

01:54 PM - State argument by DPA Williams. 01:56 PM - Atty Corey reply argument. State
response; will sign stipulation. Atty Corey responds. 01:59 PM - Court inquires of DPA Williams as
to suggestions as to curative instruction. DPA Williams suggests a stipulation. Court takes a
break to allow counsel to confer/draft language in a proposed stipulation.

End DatefTime: Aug 19, 2014 2:02 PM

Start Date/Time: Aug 18, 2014 2:32 PM Judicial Assistant: ANGELA EDWARDS
Court Reporter; KARLA JOHNSON

August 19, 2014 02:31 PM - Court reconvenes. State has provided defense with it's propsed
stipulation; reads to court. 02:32 PM - Defense response by Atty B. Corey; reviews stipulation.
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Start Date/Time: Aug 19, 2014 2:32 PM Judicial Assistant: ANGELA EDWARDS
Court Reporter;: KARLA JOHNSON

Court inquires of state in re "McGrew". 02:35 PM - Atty B. Corey continued response; reiterates
defense feels this is an error that calls for mistrial. 02:38 PM - Atty B. Corey requests time to speak
with DAC M. High briefly; granted.

End Date/Time: Aug 19, 2014 2:38 PM

Start Date/Time: Aug 19, 2014 2:54 PM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

August 19, 2014 02:53 PM - Court recovenes. Atty Corey does not join in the state's propsed
stipulation. Court/state review defense proposed curative instruction. 02:54 PM - Argument by Atty
Corey.

02:58 PM - State argument by DPA Willilams; argues on behalf of his proposed curative
instruction. Court interjects with it's suggestion for curative instruction; state has no objection to
court's suggestion.

02:59 PM - Court inquires of Atty B. Corey; opposed to any curative instruction; mistrial sought.
Asking leave to draft brief to bring motion for reconsideration; granted. Court drafts curative
instruction it suggested. Court reporter reads last question/answer into the record. 03:01 PM - Atty
Corey asks to have the witness be brought into courtroom and reminded to listen to questions
carefully; state objects; will remind witness. Court repeats the curative instruction it will read. Court
denies defense motion for mistrial. 03:04 PM - Jurors seated. Court reads curative instruction

to jury.

03:05 PM - ST WIT Johnson retakes the witnes stand. Direct examination by DPA Williams
continues. 03:07 PM - Atty Corey objection - hearsay; overruled. 03:09 PM - ST EXH #48
(envelope that includes 48A, 48B and 48C) presented to witness for i.d./referral. Offers ST EXH #
48. Defense has no objto ST EXH's 48A, 48B and 48C. State clarifies - only offering 48A and 48C.

Court admits ST EXH #48A and #48C. ST EXH #48A published on ELMO. 03:13 PM -
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Start Date/Time: Aug 19, 2014 2:54 PM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

Witness asked to read the "admonishment" aloud (from ST EXH #48A). 03:13 PM - ST EXH #48C
handed to witness. 03:14 PM - Atty Corey objection - leading; overruled. 03:15 PM - ST EXH #48C
published on ELMO. 03:16 PM - ELMO turned off.

03:16 PM - Cross examination by Atty B. Corey.03:22 PM - Witness asked to step down
and draw a diagram of incident scene on easel pad (marked as DEF EXH #11). 03:28 PM - Atty B.
Corey offers DEF EXH #111 for illustrative purposes. No state objection. Court admits DEF EXH #
111 for illustrative purposes. 03:31 PM - DEF EXH #112 presented to witness, asked to read
page 3 of 6. JA asked to re-staple document so page numbers are visible by witness. 03:34 PM -
DPA Williams objection - not an accurate word for word recap; Atty Corey will re-ask. 03:36 PM -
DPA Williams objection - mistating. Court asks to re-hear. DPA Williams reiterates objection.
Court asks Atty Corey to re-read section. 03:40 PM - Witness directed to page 5 of 6 of DEF EXH #
112; asked to read section to self. 03:47 PM - DPA Williams objection - speculation; sustained. 04:
04 PM - Atty Corey suggests good point to break for the day. Sidebar at court’s request. 04:05
PM - Court excuses ST WIT Johnson for the day and take next weitness out of order as expected
to be short. 04:06 PM - ST WIT Michael Clark, brother of victim, sworn/testified under direct
examination by DPA Proctor.

04:11 PM - Cross examination by Atty Warren Corey Boulet. 04:11 PM - DPA Proctor asks
last answer be stricken; moves to strike. Court advises jury to disregard last response. 04:12 PM -
Witness excused. Sidebar at court's request. 04:13 PM - Jurors excused for the day; cautionary
instructions reiterated; directed to return to Dept 17 jury room by 9am tomorrow morning. 04:14 PM
- Sidebar issues put on record.

End Date/Time: Aug 19, 2014 4:18 PM

Start Date/Time: Aug 20, 2014 9:18 AM Judicial Assistant: ANGELA EDWARDS
Court Reporter; KARLA JOHNSON

09:28 AM - August 20, 2014 09:18 AM - Court reconvenes. All parties present. Witness
Johnson is not present yet, but another witness is present. 09:19 AM - Atty B. Corey addresses
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Start Date/Time: Aug 20, 2014 9:18 AM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

admitted ST EXH #48C (montage); year of 1998 shows on document; seeking to redact. DPA
Williams addresses; not objecting, but unsure if needed. 09:22 AM - Court does not find
necessary; request denied. 09:23 AM - Atty B. Corey addresses D. Heishman. 09:28 AM - Jurors
seated in jury box. ST WIT Brett C. Beal, former Shell station clerk, sworn/testified under direct
examination by DPA Proctor. 09:33 AM - ST EXH #58 presented to witness for i.d./reference. 09:
34 AM - ST EXH #1, previously admitted for demonstrative purposes, put on easel for witness
reference. 09:37 AM - ST EXH's #5 - 9 (photos) presented to witness for i.d. Offered. No
defense objection. Court admits ST EXH's #5 - 9. ST EXH #5, #6, #9 published on ELMO. 09:
58 AM - ST EXH #49 (plastic bag containing 2 receipts} presented to witness for i.d./referral. 10:02
AM - State offers. No defense objection. Court admits ST EXH #49. 10:12 AM - Atty Warrent
Corey Boulet objection.

10:24 AM - Cross examination by Atty Warren Corey Boulet. Witness asked to draw a
diagram of scene on easel pad; marked as ST EXH #113. 10:41 AM - ST EXH #49, previously
admitted, presented to witness for referral. 10:41 AM - DPA Proctor objection - form of question; re
-phrased. 10:43 AM - Witness asked to make an additional indication on diagram, ST EXH #113,
10:43 AM - Atty Corey Boulet offers ST EXH #113 for illustrative purposes. State has no objection
if witness will write his name/date on exhibit. Court admits ST EXH #113 for illustrative
purposes only.

10:46 AM - Atty Corey Boulet requests court take it's morning break; granted. Jurors excused
to Dept 17 jury room; cautionary instructions reiterated.

End Date/Time: Aug 20, 2014 10:47 AM

Start Date/Time: Aug 20, 2014 11:06 AM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

12:06 PM - August 20, 2014 11:05 AM - Court reconvenes. Witness Beal retakes the witness
stand. Jurors reseated. Cross examination continues by Atty Corey Boulet.
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Start Date/Time: Aug 20, 2014 11:06 AM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

11:10 AM - Re-direct by DPA Proctor. 11:13 AM - Re-cross by Atty W. Corey Boulet. 11:
14 AM - Witness excused. '

11:14 AM - ST WIT Monica Johnson resworn/retakes the witness stand. Cross examination
by Atty Corey continues. 11:17 AM - Witness referred to previously admitted (for illustrative only)
ST EXH #1. 11:21 AM - Court takes a brief break per witness request; jurors asked to step into
Dept 17 juri/ room. Court asks state to speak to witness and direct her to only answer questions
asked and not volunteer statements. Length of trial/status addressed as jurors have inquired.

11:25 AM - Court reconvenes. Jurors seated in jury box. Cross continues. DPA Williams obj -
asked/answered; court waiting for question. 11:29 AM - Re-direct by DPA Williams.11:30 AM -
ATty Corey objection - relevance; overruled. 11:31 AM - Atty Corey objection - relevance;
overruled. 11:31 AM - Atty Corey objection - asked/answered; overruled. 11:32 AM - Witness
handed transcript from ST EXH #51, for referral. Atty Corey objection - form of question; cease

- editorialization. Court asks to hear question again. Atty Corey objection - leading; sustained.

Move to strike; overruled.

11:34 AM - Atty Corey objects to question; Court asks to hear question. Atty Corey objection -
leading; sustained. 11:35 AM - Re-cross by Atty B. Corey. Witness excused.

11:36 AM - ST WIT Debra Heishman, retired PCS Detective, sworn/testified under direct
examination by DPA Williams. 11:41 AM - ST EXH #114 marked (incident report) and presented
to witness for i.d. 11:43 AM - Cross examination by Atty B. Corey. 11:45 AM - DPA Williams
objection - misstates testimony; sustained/defense in agreement. 11:45 AM - Witness excused.

11:45 AM - ST WIT Gregory Hocking, retired PCS Accident Reconstructionist, sworn/testified
under direct examination by DPA Williams. 11:57 AM - ST EXH #2 (board/diagram w/evidence
locations marked) presented to witness for i.d.
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Start Date/Time: Aug 20, 2014 11:06 AM Judicial Assistant: ANGELLA EDWARDS
Court Reporter: KARLA JOHNSON

12:00 PM - Cross examination by Atty B. Corey. 12:04 PM - DPA Williams objection - form
of question; sustained. 12:05 PM - Witness excused. Court excuses jurors for noon recess;
cautionary instructions reiterated. Discussion of this pm's proceedints/witnesses expected. Court
&« adjourns for lunch.

‘“  End Date/Time: Aug 20, 2014 12:06 PM

Start Date/Time: Aug 20, 2014 1:39 PM Judicial Assistant. ANGELA EDWARDS
i Court Reporter; KARLA JOHNSON

August 20, 2014 01:38 PM - Court reconvenes. Jurors seated in jury box. ST WIT James
O'Hern, retired PCS Detective Sgt, sworn/testified under direct examination by DPA Proctor.
01:53 PM - Atty B. Corey objection - lack of first hand knowledge; hearsay; offered for the truth of
the matter asserted; sustained. 01:55 PM - Atty B. Corey objection - calls for hearsay; overruled.
02:00 PM - ST EXH #70 (incident report) presented to witness for i.d.

02:04 PM - Atty B. Corey objection; asks that court excuse jury; obj sustained/will not excuse
jury. Atty B. Corey objection - hearsay; Court excuses the jury into Dept 17 jury room; cautionary
instructions reiterated. 02:06 PM - Defense objection addressed; court inquires of DPA Proctor.
02:07 PM - Court inquires of Atty B. Corey. 02:11 PM - DPA Proctor addresses in argument. Atty
B. Corey further argument. 02:16 PM - Will allow a little "leading"” to get to the point.

02:17 PM - Jurors re-seated. Direct examination continues. 02:20 PM - Witness asks to
review his report to refresh his memory. 02:22 PM - Atty B. Corey objection - calls for hearsay;
overruled. 02:23 PM - Atty B.Corey objection - hearsay; overruled.

02:24 PM - Atty B. Corey advises she has a motion to make. Court directs juroré to step into
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Start Date/Time: Aug 20, 2014 1:39 PM Judicial Assistant;. ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

Dept 17 jury room. Court inquires if "Dickman” will be called. State is not; defense will.

i 02:25 PM - DPA Proctor explains situation to court. 02:28 PM - Court inquireé of Atty B. Corey.
02:28 PM - Atty B. Corey motion for mistrial (2nd); cumulative error. Addresses court.

02:28 PM - ST EXH #48C (montage) , previously admitted, addressed; handed to court. 02:
sl 32 PM - State argument by DPA Proctor. Argument. 02:35 PM - Court denies defense (2nd)

~ motion for mistrial. 02:37 PM - Jurors reseated in jury box; direct examination continues.
Witnhess asks permission to review report to refresh memory. 02:39 PM - ST EXH #s 28 - 38
(photos of vehicle) presented to witness for i.d. 02:42 PM - Offered. No defense objection. Court
admits ST EXH #'s 28 - 38. 02:44 PM - ST EXH #53 (WSP request for lab exam document)
presented to witness for i.d. 02:46 PM - State offers. Defense obj - asks court to reserve ruling
until relevant witness testifies; court in agreement. 02:47 PM - Atty B.Corey objection - calls for
hearsay. 02:51 PM - Atty Corey obj - withdrawn. 02:56 PM - Court takes a pm break; cautionary
instructions reiterated.

End Date/Time: Aug 20, 2014 2:56 PM

Start Date/Time: Aug 20, 2014 3:10 PM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

August 20, 2014 03:09 PM -Court reconvenes. Jurors reseated in jury box. Cross
examination by Atty B. Corey. 03:12 PM - DPA Proctor objection - no testimony that M.E.'s
arrived at scene; Atty Corey stands corrected. 03:13 PM - DPA Proctor objection - unclear if
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Start Date/Time: Aug 20, 2014 3:10 PM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

referring to this case or others; sustained. 03:23 PM - DPA Proctor objection - beyond scope of
‘ direct; overruled. 03:25 PM - Re-direct by DPA Proctor.

03:27 PM - Re-cross by Atty B. Corey. 03:31 PM Follow up by DPA Proctor.

03:33 PM - Follow up by Atty B. Corey. DPA Proctor objects to commentafy. Witness
excused.

03:34 PM - ST WIT Chad Richardson, PCS Deputy/former PCS Accident Reconstructionist,
sworn/testified under direct examination by DPA Williams. 03:42 PM - ST EXH #1, previously
admitted as demonstrative only, referred to. 03:43 PM - ST EXH #2 referred to. 03:44 PM - State
offers. Atty W. Corey Boulet asks clarifying question. State inquires of witness to clarify. 03:45 PM
- State re-offers. No defense objection. Court admits ST EXH #2.

03:46 PM - Cross examination by Atty W. Corey Boulet. 03:47 PM - Re-direct by DPA
Williams. 03:48 PM - Witness excused. 03:48 PM - Sidebar at court's request to discuss
tomorrow's scheduling.

A

03:50 PM - Court excuses jurors for the day; directed to be in Dept. 17 jury room tomorrow by
9:20 pm tomorrow morning; will adjourn tomorrow around 3:30 pm due to court conflict. 03:51 PM -
Sidebar issue put on record. State intends to call withess Millender in the p.m. as his attorney Ann
Stenberg is available then, deft is in custody here in P.C. Jail, advises there will be logistics issues.
609 issues w/ this witness. Detective Ames expected to testify on Monday; do we need an
impeachment hearing ? Atty B. Corey addresses court in that respect; believes a hearing is
necessary outside jury presence. Court suggests first thing Monday morning. 03:58 PM - Court
adjourns for the day; to reconvene tomorrow at 9:30 a.m. '
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Start Date/Time: Aug 20, 2014 3:10 PM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

i
J!

o

. End Date/Time: Aug 20, 2014 3:58 PM

Start Date/Time: Aug 21, 2014 $:40 AM Judicial Assistant: ANGELA EDWARDS
s Court Reporter: KARLA JOHNSON

August 21, 2014 09:40 AM - All parties present. Jurors seated in jury box. ST WIT Michael
Portmann, PCS Detective Sgt, sworn/testified under direct examination by DPA Proctor.

09:44 AM - ST EXH #64 (incident report) presented to witness for i.d. 09:47 AM - Witness
refers to ST EXH #64 to refresh memory. 09:48 AM - Atty B. Corey objection - hearsay, sustained.
09:48 AM - ST EXH #41 presented to witness fori.d. 09:49 AM - State offers. Defense obj - lack
of foundation. Atty B. Corey requests to voir dire - denied; may cross exam. Court admits ST EXH
#41, over defense objection.

09:50 AM - Cross examination by Atty B. Corey. 09:52 AM - Atty B. Corey asks witness to
open ST EXH #41; no state objection as long as is reflected in the record. Granted.

09:56 AM - DPA Proctor objectlon - relevance; sustained. 09:56 AM - Same objection;
overruled, if witness can answer. ,

09:57 AM - Re-direct by DPA Proctor. 09:57 AM - Atty Corey - objection; state rephrases.
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Start Date/Time: Aug 21, 2014 9:40 AM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

10:00 AM - Re-cross by Atty Corey. 10:00 AM - DPA Proctor objection - calls for
speculation; sustained. Witness excused.

10:01 AM - ST WIT Kari O'Neill, Forensic Scientist/Wash St Crime Lab Seattle/DNA section,
sworn/testified under direct examination by DPA Williams. 10:06 AM - ST EXH #115, report,
presented to witness for i.d. 10:08 AM - Witness seeks to refer to a report. Atty Corey asks that it
be marked; granted. Due to time to copy, state continues with direct exam; will come back to issue
that requires witness to refer to said report later. 10:12 AM - Witness refers to ST EXH #115 to
refresh memory.’

10:17 AM - Cross examination by Atty B. Corey.

10:18 AM - Re-direct by DPA Williams. 10:18 AM - Atty B. Corey asks to be heard; denied; witness may answer if able. 10:19
AM - Re-cross by Atty B. Corey. DPA Williams objection - argumentative; sustained. 10:19 AM - Court asks jurors o step into jury
room. 10:20 AM - Atty B. Corey addresses court: motion for mistrial. 10:23 AM - State argument by DPA Williams, 10:25 AM -
Argument by Atty B. Corey. 10:27 AM - Court denies defense motion for mistrial (3rd). 10:28 AM - Atty B. Corey asks to take
morning recess. Granted, ‘

End Date/Time: Aug 21, 2014 10:29 AM

Start Date/Time: Aug 21, 2014 10:45 AM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

August 21, 2014 10:44 AM - Court reconvenes. DPA Proctor advises that Mrs. Patterson
(observer in gallery) ran into juror #12 and his service dog, Enzo, during the break. Atty B. Corey
has nothing to add. Court reiterates no contact with jurors. While court awaits Atty W. Corey
Boulet, who had a matter in Municipal Court to take care of, defense motion to dismiss argued.

Atty Corey addresses/argues defense Motion to Dismiss; brief supplied to court at end of
day yesterday. 8.3 (b}, prosecutorial misconduct.11:02 AM - State argument by DPA Williams.
11:07 AM - Reply argument by Atty B. Corey. 11:13 AM - DPA Wiilliams addresses court. 11:13
AM - Atty B. Corey addresses court. 11:15 AM - DPA Williams argument. 11:15 AM - Court
denies defense motion for mistial and-dismissal under 8.3 (b) in re this_issue with Witness
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Start Date/Time: Aug 21, 2014 10:45 AM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

M. Johnson. Photo montage issue addressed.

& 11:18 AM - Jurors seated in jury box._ST WIT Brenda Lawrence, Forensic Scientist, Wash
St Crime Lab/Firearms Examiner, Tacoma, sworn/testified under direct examination by DPA
Proctor. 11:24 AM - Drawing on easel pad by witness marked as ST EXH #116.

& End Date/Time: Aug 21, 2014 12:08 PM

Start Date/Time: Aug 21, 2014 1:40 PM Judicial Assistant. ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

August 21, 2014 01:40 PM- Court reconvenes. Witness Lawrence retakes the witness stand.
Jurors seated in jury box. Cross examination by Atty B. Corey.01:44 PM - DPA Proctor
objection - beyond scope/why is this is being asked of this witness; sustained.

01:44 PM - DPA Proctor objection - foundation; court will allow response if witness able to
answer. 01:46 PM - Witness refers to ST EXH #116 (drawing on easel pad).

01:50 PM - Re-direct by DPA Proctor. Witness excused. 01:51 PM - Jurors excused to
Dept 17 jury room to await next witness (in custody). Witness Millender's attorney, Atty Ann
Stenberg present also. JA contacts jail for transport. 01:53 PM - DPA Williams and Atty B. Corey
review ST WIT O'Hern's testimony of yesterday. Court inquires of Atty Stenberg.

01:56 PM - Court takes a break to await witness Millender.

End Date/Time: Aug 21, 2014 1:56 PM
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Start Date/Time: Aug 21, 2014 2:18 PM ‘ Judicial Assistant; ANGELA EDWARDS
Court Reporter; KARLA JOHNSON

August 21, 2014 02:17 PM - Court reconvenes. ST WIT Millender takes the witness stand.
DPA Williams addresses court. Court inquires of witness Millender. Mr. Millender says he "pleads
the 5th"; does not wish to answer any questions on the witness stand. DPA Williams addresses
. court: no criminal liability on which to make a 5th amendment claim. 02:19 PM - Court inquires of
Atty Stenberg, Mr. Millender's counsel in pending criminal charge.

02:23 PM - DPA Williams responds. 2 misdemeanor theft convictions of Millender addressed
(in as far as admissible 609 ) from 2000 Lakewood/2010 Tac Muni. 02:25 PM - Court inquires of
Atty B. Corey; believes he has one other conviction; assistant looking into it. Court inquires of Atty
Stenberg. Court reads part/explains rule 639 to witness Millender. Court direct all counsel not to
mention any pending charges of Millender. 02:28 PM - Witness Millender addresses court. DPA
Williams inquires of Witness Millender in as far of any "bullying tactics" from state he is referencing.
02:33 PM - Court inquires of Atty Stenberg. DPA on pending charges is E. Nohavec (14-1-02687-
2). Courtfinds no 5th amendment issues here; witness will be required to answer questions asked
of him by counsel. Witness Millender asks permission to speak to his attorney; court allows. Court

takes a brief break. (

End Date/Time: Aug 21, 2014 2:35 PM

Start Date/Time: Aug 21, 2014 2:39 PM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON ’
August 21, 2014 02:38 PM - Court reconvenes. Court asks of there is any objection to
allowing Atty Stenberg to stand next to her client at witness stand. Granted. Atty B. Corey wants to
make sure juror with hearing device does not hear any communication between witness Millender
and his attorney; close proximity. 02:40 PM - Atty B. Corey addresses; if withess opens door to his
past character, past history,etc, she will want to take up, outside presence of jury. Court directs
attorneys to ask witness question only in re 6/21/2004. Atty Stenberg addresses in response.
DPA Williams addresses witness Millender. Atty B. Corey interjects; court should direct witness,
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Start Date/Time: Aug 21, 2014 2:39'PM Judicial Assistant: ANGELA EDWARDS
' Court Reporter: KARLA JOHNSON

not DPA. DPA Williams addresses Millender.

02:46 PM - Jurors seated in jury box. ST WIT Rickie G. Millender, Jr., sworn/testified
under direct examination by DPA Williams. 02:50 PM - ST EXH #117 (transcript) presented to
witenss for i.d.

02:54 PM - ST EXH #118 (transcript of defense interview) presented to witness fori.d. 02:55
PM - ST EXH #3 (in-life photo of |. Clark) presented to witness for i.d. 02:56 PM - DPA Williams
asks to take up an issue outside jury presence. Jurors asked to step into jury room. DPA Williams
asks to have witness Millender step into hallway; no ruling. DPA Williams addresses court. Feels
witness Millender is "refusing” to testify; finds sufficient testimony was given in defense interview.
Atty B.Corey addresses court. Asks court to give witness Millender the weekend to weigh his
options, then for court to use it's contempt powers.

02:59 PM - Court inquires of Atty Stenberg; advises starts a trial Monday morning in Dept 4.
Court inquires/addresses witness Millender. Court makes note, after inquiring of attorneys, that
witness had recollection during defense interview 3 months ago. It appears to court that there is a
refusal to testify here today. DPA Proctor addresses in re "contempt"” rules; time would be taken off
his credit for time served, as deft is currrently in custody. Court inquires of Atty B. Corey. DPA
Williams in agreement to have defendant brought back on Monday morning. 03:04 PM - Court
defers finding of contempt until Monday morning. 03:06 PM - Witness Millender is excused for the
day. Court advises Atty Stenberg that we will need her first thing Monday morning, 8/25. Court will
notify Dept 4 that Atty Stenberg will be a little late on Monday morning. Jurors brought into
courtroom and excused; cautionary instrutions reiterated. Directed to return on Monday, 8/25 by
9am. 03:16 PM - JA returns from excusing jurors from jury room. Court/counsel in the midst of
reviewing Witness O'Hern's testimony/transcript from yesterday. 03:21 PM - Argument. 03:23 PM
- Court's ruling stands; no curative instruction will be given. 03:25 PM - Court awaits call from Dr,
Ward, Cardiologist, to finish Availability Hearing (of Dr. Ward) . Court directs state to not say a
word to Dr. Ward about the facts of this trial, onlyhealth related questions of Dr. Brooks; does not
find that confrontation applies here.
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Start Date/Time: Aug 21, 2014 2:39 PM 7 Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

03:26 PM - *** AVAILABILITY HEARING CONTINUES *** ST WIT Dr. Needham Ward,
Cardiologist, sworn/testifies (by telephonic appearance} under direct examination by DPA
Proctor. (court initially verified w/ Dr. Ward that Dr. Brooks did sign a release of info). 03:31 PM -
Cross examination by Atty B. Corey.03:31 PM - DPA Proctor asks that court not declare Dr.
Brooks unavailable based on the testimoony of Dr. Ward. Next week remaining state witnesses
addressed. 03:33 PM - Court inquires of defense witnesses. DPA Proctor asks for copies of any
defense interviews or tapes that have not been transcribed and any notes. 03:35 PM - Court is
adjourned until Monday morning, 8/25/14 at 9am. '

End Date/Time: Aug 21, 2014 3:36 PM

Start Date/Time: Aug 25, 2014 9:20 AM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

August 25, 2014 09:19 AM - All parties present. Witness schedule for today addressed.
Witness Ames addressed; e-mail sent to parties from his attorney, Joan Mell. Witness Millender
addressed; on his way from jail to continue testimony. 09:22 AM - Aty B. Corey addresses in re
the case that witness Millender still refuses to testify; would request that the transcripts be admitted/
certified. DPA Williams suggests stiputation. Court awaits Witness Millender and his attorney, Ann
Stenberg.

End Date/Time: Aug 25, 2014 9:25 AM

Start Date/Time: Aug 25, 2014 9:33 AM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

August 25, 2014 09:32 AM - Court reconvenes. ST WIT Rickie Millender retakes the witness
stand; court addresses/inquires of witness. Witness reads a written statement.
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Start Date/Time: Aug 25, 2014 9:33 AM Judicial Assistant: ANGELA EDWARDS
Court Reporter; KARLA JOHNSON

09:35 AM - Witness addresses court; concerned for his and his familie's safety. Witness's
"' pending charges/trial set to begin 9/2/14. Witness's intention today is to again, plead the 5th. 09:
37 AM - DPA Williams adddresses/inquires of witness Millender. 09:42 AM - Atty B. Corey
inquires of witness. 09:45 AM - Court will bring the jurors out. Atty B. Corey asks court to instruct
the witness not to mention his concern for his safety. DPA Williams responds. Atty B. Corey in
-objection. Court's ruling stands; avoid that issue.

(+d 09:54 AM - After a brief break to allow witness to confer with his attorney, Atty Stenberg asks if
there could be an "agreed" response as to why defendant is refusing to answer any inquires. DPA
Williams suggesion. 09:57 AM - Jurors seated in jury box. ST WIT Rickie Millender, Jr., sworn (will
not "swear" for religious purposes; promises not to lie; inquired of by DPA Williams. Al responses
are "l refuse to answer”. 09:59 AM - Cross examination by Atty B. Corey. Response - "l refuse to
answer". 10:00 AM - Jurors asked to step into jury room briefly. Court finds witness in contempt;
sanctions reserved. Court asks Atty Stenberg to keep in touch with witness in the case he changes
his mind in re testifying. 10:01 AM - Atty Stenberg excused. 10:03 AM - Jurors reseated; ST WIT
Inga Carpenter, PCS Deputy, sworn/testifies under direct examination by DPA Proctor. 10:05
AM - ST EXH #65 (incident report) presented to witness for i.d. 10:06 AM - Witness allowed to
refer to report , ST EXH #65, to refresh memory. 10:09 AM - ST EXH #1, previously admitted for
demonstrative purposes only, placed on easel; witness asked to refer to.

10:18 AM - Cross examination by Atty W. Corey Boulet. 10:25 AM - Witness excused.

10:25 AM - ST WIT Ted Schlosser, retired PCS Forensic Investigator, sworn/testifies
under direct examination by DPA Williams. 10:28 AM - ST EXH #118 (incident report) presented
to witness for i.d. 10:29 AM - Witness referred to ST EXH #1, previously admitted for
demonstrative purposes only.10:32 AM - ST EXH'x #5 - #9, previously admitted, presented to
witness fori.d. 10:33 AM - ST EXH's #10 - #27 presented to witness for i.d. (photos). 10:35 AM -
Offered. Atty B. Corey objection - cumulative. Court reviews. 10:36AM - Court admits ST EXH #
's 10 - 27, over defense objection. 10:37 AM - ST EXH #39 (property sheet) presented to
witness for i.d.10:38 AM - Witness referred to previously admitted ST EXH #2 (diagram on easel).
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MINUTES OF PROCEEDING

Start Date/Time: Aug 25, 2014 9:33 AM Judicial Assistant.: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

10:39 AM - ST EXH #13 (photo prev admitted). presented to witness for i.d./published on ELMO.
Witness supplied with laser pointer. -

10:42-AM - ST EXH #42B (plastic bag containing spent bullet) presented to witness for i.d.

Witness directed to open. 10:44 AM - Offered. No defense obj. Court admits ST EXH #42B. 10:
<1 44 AM - Att Corey objection - DPA testifying; court sustains as leading. Atty Corey moves to strike;
denied. 10:45 AM - ST EXH #42C (plastic baggie containing shell casing). State offers. No
defense obj. Court admits ST EXH #42C. 10:47 AM - ST EXH # 19 and 20, previously admitted,
& published on ELMO. ST EXH #42D, presented to witness for i.d. (shell casing in plastic bag)
""-;: Offers; no defense obj. Court admits ST EXH #42D. 10:51 AM - After i.d. by witness, state offers
ST EXH #42E (live round in plastic bag) . No defense obj. Court admits ST EXH #42E. ST
EXH's #23 and 24, previously admitted, published on ELMO. 10:53 AM - ST EXH #42F presented
to witness for i.d. (shell casing in plastic bag) 10:54 AM - State offers. No defense obj. Court
admits ST EXH #42F. ST EXH #25 - 27 published on ELMO. 10:56 AM - ST EXH #42G (shell
casing in plastic bag) presented to witness for i.d. Offered; no defense objection. Court admits ST
EXH #42G. ST EXH #21, previously admitted, published on ELMO. 11:00 AM - Atty Corey
objection - leading; overruled. 11:02 AM - ST EXH #41 (container containing projectile), previously
admitted. presented to witness fori.d. 11:02 AM - Atty Corey objection - hearsay; no perscnal
knowledge; court asks to re-hear question. Witness allowed to refer to his report.

11:04 AM - Atty Corey objection; sustained. Atty Corey objection - calls for hearsay; overruled.
Atty Corey objection - answer based on hearsay; overruled. ’

11:05 AM - Cross examination by Atty B. Corey. 11:.08 AM - DPA Williams - objection.

11:09 AM - DPA Williams objection; witness has no independent knowledge of where persons
were walking before he came on scene; sustained. 11:09 AM - DPA Williams same obj -
overruled, if able to answer. 11:13 AM - ST EXH #14, previously admitted, published on ELMO.
11:15 AM - Atty Williams objection - photo speaks for itself, sustained.
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' A MINUTES OF PROCEEDING

Start Date/Time: Aug 25, 2014 9:33 AM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON
11:17 AM - Same objection again twice; sustained. 11:20 AM - Witness refers to ST EXH #2
“ oneasel. 11:20 AM - DPA Williams objection - vagueness. 11:25 AM - Re-direct by State.
+  Witness excused:.

11:26 AM - Sidebar at court's request to discuss scheduling. 11:27 AM - Court excuses
. jurors to jury room briefly. Court addresses. No further witnesses for this am. ST WIT Millender
o - and 804 addressed. 11:29 AM - DPA Williams proposed instruction addressed. Court reiterates,
' for the record, the circumstances of ST WIT Millender; Court finds him "unavailable" under 804 (a)
7 (2), possibly(3)., prior testimony (transcript) may be used. Court addresses state proposed
Instruction from civil WPIC 6.09. Court takes a brief break to allow Atty B. Corey to review WPIC
6.09. '

11:43 AM - After brief break, court reconvenes. Sidebar issue put on record. Defense
proposed instruction argued. Court will makes 11:51 AM - Court breaks for lunch.

End Date/Time: Aug 25, 2014 11:51 AM

Start Date/Time: Aug 25, 2014 1:41 PM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

August 25, 2014 01:40 PM - Court reconvenes. Jurors reseated. ST WIT Daniel W. Brooks,
Jr..witness at scene, sworn/testifies under direct examination by DPA Proctor. Witness referred
to ST EXH #1, previously admitted as demonstrative only. ST EXH #61 (statement) presented to
witness for i.d. 01:44 PM - ST EXH #62 (transcript) presented to witness for i.d. 02:03 PM - Atty
B.Corey objection - non responsive/move to strike; sustained. Court cautions witness.

02:06 PM - Cross examination by Atty W. Corey Boulet.02:19 PM - Witness excused.

02:19 PM - Court excuses jurors into jury room. DPA Proctor advises court that she did
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g5 MINUTES OF PROCEEDING

Start Date/Time: Aug 25, 2014 1:41 PM ‘ Judicial Assistant. ANGELA EDWARDS
' ‘ Court Reporter: KARLA JOHNSON

instruct the witness (Brooks) not to mention the word "trial"; defense not questioning. No action.
Next state witness (Detective Ames) addressed (Detective Ames is present with Attorney Joan
Mell). Court inquires of DPA Proctor; will they be inquiring of Witness Ames in re anything after
- date of incident. DPA Proctor responds; will limit its questions to 2004.

02:24 PM - Atty B. Corey responds/argument; Dalsing/Mays cases (2010} referenced. 02:32
PM - Reply argument by DPA Proctor. 02:35 PM - Atty Joan Mell responds to DPA Proctor's

inquiry.

02:36 PM - Court inquires of Detective Ames. Continued argument by Atty B. Corey.. 02:41 PM
- Response by DPA Proctor; asks court to find irrelevant and inadmissible. DPA Corey would like
to call two prosecutors to testify in re character of Witness Ames. 02:43 PM - Court addresses.
Atty Corey asks court to defer ruling until she can get the info she is seeking. 02:47 PM - Atty
Joan Mell addresses court. 02:52 PM - Court sustains DPA Proctor’s objeciton to proposed cross
examintion by Atty Corey. -’ ‘

02:53 PM - Jurors seated. ST WIT MICHAEL AMES, former PCS Detective, sworn/testifies
under direct examination by DPA Proctor. 02:55 PM - ST EXH #69 (incident report) presented to
witness for i.d. 02:57 PM - Witness allowed to refer to his report to refresh his recollection. 02:59
PM - Witness referred to ST EXH #1, diagram on easel (previously admitted as demonstrative
only). "

~ 03:01 PM - Previously admitted ST EXH's (7 - 27) presented to witness fori.d. 03:02 PM -
Witness allowed to refer to his report to refresh recollection. 03:06 PM - ST EXH #49, (receipts in
plastic bag) prevously admitted, presented to witness for i.d. 03:07 PM - Witness allowed to refer
to his report to refresh his memory. 03:19 PM - Witness allowed to refer to report. ST EXH #48A,
(admonishment) previously admitted, presented to withess-fori.d. ST EXH #48C (montage),
previously admitted, presented to witness for i.d. Atty B. Corey objection - calls for hearsay; court
does not feel the answer to that question does. Atty Corey objects to any question calling for
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MINUTES OF PROCEEDING

Start Date/Time: Aug 25, 2014 1:41 PM Judicial Assistant: ANGELA EDWARDS
Court Reporter; KARLA JOHNSON

hearsay answer. Court reviews to report (ST EXH #69). 03:24 PM - Court overrules defense
objection. 03:24 PM - Atty Corey objection; asked and answered; overruled. 03:25 PM - Court
excuses the jury for pm break; cautionary instructions reiterated.

End Date/Time: Aug 25, 2014 3:25 PM

Start Date/Time: Aug 25, 2014 3:44 PM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

August 25, 2014 03:43 PM - Court reconvenes. Witness Ames retakes the witness
stand.Jurors seated in jury box.

03:44 PM - Cross examination by Atty B. Corey. 03:45 PM - DEF EXH #103 (C.A.D.)
presented to witness for i.d.

03:46 PM - DPA Proctor objection - does not believe witness is testifying from personal
knowledge; court cautions witness. Witness allowed to refer to DEF EXH #103 to refresh memory.

03:47 PM - DPA Proctor objection - lack of foundation for DEF EXH #103; overruled. 03:57 PM
- DPA Proctor objection - not the evidence; court asks to re-state question.

04:05 PM - Re-direct by DPA Proctor. 04:05 PM - Witness refers to diagram on easel, ST
EXH #1, previously admitted as demonstrative only and presented with ST EXH #86, previously
admitted, for referral. 04:07 PM - Sidebar at court's request to discuss scheduling. 04:08 PM -
Court addresses jury in regards to tomorrow scheduling; pm tomoerrow may not to reconvene until
2pm. Court excuses the jurors for the day. Sidebar issues put on record. 04:09 PM - Atty Corey
asks the questions of Wit Ames she would have asked (in front of the jury) if court had not ruled
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l:_jj.é MINUTES OF PROCEEDING

Start Date/Time: Aug 25, 2014 3:44 PM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

irrelevant. 04:12 PM - DPA Proctor interjects with obj - was only to be "impeachment evidence”
elicited; sustained. 04:15 PM - DPA Proctor - objection to form of question; sustained. DPA
Proctor objection - overruled. DPA Proctor objection - sustained. Court addresses. 04:16 PM -
Atty Corey addresses.

04:17 PM - Atty Mell asks court for clarification in re scope of court’s ruling. 04:18 PM -
Witness Ames inquires of Atty B. Corey. 04:18 PM - State expects to finish it's case in chief
tomorrow morning. '

.
oF
"3
L}

-
I
e
-
S

~

04:20 PM - Process of how court reporter will report the reading of the transcript (Witness
Milender) tomorrow; state will have a reader; feels it should be reported. Defense agrees with
state that it does need to be recorded. Court is adjourned until 9am tomorrow morning.

End Date/Time: Aug 25, 2014 4:22 PM

Start Date/Time: Aug 26, 2014 9:25 AM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

August 26, 2014 09:25 AM - All parties present. Jurors seated in jury box. Court reads
agreed upon instruction to jurors. DPA Williams advises that a transcript oftestimony ST WIT
Rickie Millender will be read into the record; he will be reading the questions being asked,
Jordan McCrite will be reading the answers by Wit Millender. ST EXH #117 presented to Ms.
McCrite (transcript of testimony of Rickie Millender). Reading commences. ST EXH #3, previously
admitted, published on ELMO (as indicated in the transcript). 09:31 AM - Witness referred to ST
EXH #1 (as indicated in the transcript). DPA Williams puts ST EXH #1 on easel. 09:33 AM - ST
EXH #30 (photo) referenced (as indicated in transcript). DPA Williams publishes ST EXH #30 on
ELMO. Defense obj - speculation - overruled (as indicated in transcript. 09:36 AM - (as indicated
in transcript) Same obj - overruled. Same obj - overruled. Same obj - a little leading/overruled. 09:
38 AM - Defense obj - leading; overruled (as indicated in trasncript). 09:42 AM - Defense obj -
leading; overruled (as indicated in transcript). 09:45 AM - Defense obj - assumes facts not in
evidence; overruled. (as indicated in transcript).
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MINUTES OF PROCEEDING

Start Date/Time: Aug 26, 2014 9:25 AM Judicial Assistant.: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

09:47 AM - Cross examination by defense {read by DPA Williams). ** Atty B. Corey asks
court to read stipulation in re Wit Millender's past convictions at this time. DPA Williams requests to
be able to finish reading of testimony - granted. Reading continues **. 09:56 AM - DEF EXH #56
(drawing on easel paper per transcript) placed on easel by DPA Williams.

10:08 AM - Re-direct by State. Defense objection - asking witness to comment on credibility;
overruled (as indicated in transcript). Witness (in transcript) referred to ST EXH #12 (photo). DPA
Williams publishes ST EXH #12 on ELMO. 10:09 AM - ST EXH #1 placed on easel by DPA
Williams; returns to transcript. 10:11 AM - Reading of transcript ends. Court reads Stipulation as
agreed upon, in re prior convictions of Wit Rickie Millender. 10:12 AM - Stipulated instruction in re
defendant prior testimony read to jurors by court. Jordan McCrite reads testimony of defendant,
DMarcus George (ST EXH #120). DPA Williams reads questions asked. 10:15 AM - Reading
ends. Court excuses jurors briefly to allow counsel to review exhibit list prior to resting.10:20 AM -
Court breaks.

End Date/Time: Aug 26, 2014 10:20 AM

Start Date/Time: Aug 26, 2014 11:02 AM Judicial Assistant; ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

August 26, 2014 11:02 AM - Court reconvenes. Atty Ann Stenberg now present; advises
court/counsel that her client, Witness Millender, has not changed his position and still refuses to
testify. Date of contempt motion for Mr. Millender discussed. DPA Proctor asks that next witness
be instructed to only describe what he has seen; granted. 11:07 AM - Jurors seated in jury box.
State, by DPA Proctor, offers ST EXH #58 (diagram); no defense objection. Court admits ST
EXH #58.

11:07 AM - STATE RESTS.

DEF WIT 11:08 AM - David L. Moore, Gas Statiqn Tech, swornltestifiés under direct
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MINUTES OF PROCEEDING

Start Date/Time: Aug 26, 2014 11:02 AM Judicial Assistant: ANGELA EDWARDS
’ Court Reporter: KARLA JOHNSON

examination by Atty B. Corey. 11:14 AM - DPA Proctor objects to motions witness is making;
sustained.

11:19 AM - DEF EXH #121 marked (transcript); presented to witness; withess referred to
page 979, lines 19 - 22; asked to read to self to refresh his memory. 11:23 AM - Witness referred
to and asked to read, to self, from page 978, line 5 to top of page 980, line 3. 11:22 AM - DPA
Proctor asks to be heard outside presence of jury; denied at this time. 11:33 AM - DPA Proctor ask
that the last response be stricken; granted; court cautions witness.

i 11:33 AM - Cross examination by DPA Proctor. ST EXH #6 (photo), previously admitted,
) presented to witness for i.d.; published on ELMO. ST EXH #1, previously admitted for
demonstrative purposes only, placed on easel for withess reference.

11:39 AM - Re-direct by Atty B. Corey. 11:40 AM - Court excuses jury for lunch until 1:50
pm today. 11:41 AM - DPA B. Corey addresses; advises will have a motion for insufficiency.
Defense witness Millender appearance addressed. Defense witnesses addressed. Jury
instructions and disputes addressed. Defense may have a dispute with the "to convict” instructions.

' 11:45 AM - Court adjourns for lunch break

End Date/Time: Aug 26, 2014 11:45 AM

Start Date/Time: Aug 26, 2014 3:06 PM Judicial Assistant: ANGELA EDWARDS
' Court Reporter: KARLA JOHNSON

August 26, 2014 03:05 PM - Court reconvenes. Defense attorney, B. Corey advises that
witness Millender is uncooperative; provides a Motion and Declaration for Order for Arrest of
Material Witness for withess Tamrah Dickman. Court hears from Atty B. Corey. 03:07 PM - Court
finds a willful failure to appear; authorizes a warrant. Atty Corey asks court to order state to assist
in getting the warrant served. Court hears from state; DPA Proctor responds.
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MINUTES OF PROCEEDING

Start Date/Time: Aug 26, 2014 3:06 PM Judicial Assistant: ANGELA EDWARDS
Court Reporter. KARLA JOHNSON

03:10 PM - Copy of motion/decl for warrant given to state. Atty Corey to present warrant for
signature. E-mail sent to Sheriff Pastor and Undersheriff, by court in regards to assistance of
=  service of the warrant. 03:16 PM - Court directs JA to release jurors for the day; direct to return by
"4 9am tomorrow morning. Court breaks to allow drafting of warrant by Atty B. Corey.

End Date/Time: Aug 26, 2014 3:25 PM

_ Start Date/Time: Aug 27, 2014 9:31 AM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

August 27, 2014 09:31 AM - Court reconvenes. All parties present. Atty B. Corey advises
that contact has beea made with a detective in regards to material witness warrant issued
yesterday for defense witness Tamrah Dickman; asking for a recess today to allow this witness to
be picked up; critical witness. 09:33 AM - Court reiterates he sent an e-mail to Sheriff Pastor in re
assistance with material witness warrant; and the response recieved. 09:34 AM - DPA Williams
addresses court in regards to defense witness Tamrah Dickman; have been provided nothing in re
to new information she may provide; 407. 09:38 AM - DPA Williams suggests making good use of
time and have defendant testify today and if found, witness Dickman testify when/if found. Atty B.
Corey responds. ** off record ** - Atty B. Corey takes a call from Detective Portmann. ** 09:42
AM - ** back on record **. Atty Corey relays info from a previous e-mail from witness Dickman,
relaying her account of the incident. ’

09:46 AM - DPA Williams addresses; still confused as to why they have not recieved info
under 407. Reiterates the suggestions to make good use of time this morning and have deft testify.
Court inquires of Atty Corey of status of Detective Portmann's search for witness Dickman. Court
advises that he will bring jurors out shortly and ask defense if they have their next witness. Atty
Corey responds in objection/argument. Asks court to accommodate this reasonable request; to

wait until it is known if witness Dickman will be found/testify before asking deft to excersise his
rights at this point; seeking to recess for the day to await status. Court will be willing to wait 1/2
hour. Court directs JA to release jurors with cautionary instruction, for 1/2 hour. 09:54 AM -
Proposed state jury instruction review/argument. 10:00 AM - Court takes a brief break.

End Date/Time: Aug 27, 2014 10:00 AM

Memornadum of Journal Entry.
Page38 of 54



05-1-00143-9

i , MINUTES OF PROCEEDING

Start Date/Time: Aug 27, 2014 10:29 AM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

1August 27, 2014 10:28 AM - Court reconvenes. Instruction review/argument continues. 10:
48 AM - Court inquires of Atty Corey in re witness Dickman's anticipated testimony. DPA Williams, '
again, seeks an update on all anticipated testimony. Argument. 10:51 AM - Instruction review/
{4 argument continues. 10:52 AM - Defense proposed instruction review/argument.10:59 AM - Court
is inclined to release the jurors for lunch break. Atty Corey asks that they be released for the day.
DPA Williams addresses; is not their wish to hold witness Dickman in custody. 11:00 AM - Court
directs JA to release the jurors for lunch break, with an apology and instruct to return at 1:20 pm.-
11:03 AM - JA returns to courtroom; instruction argument ongoing. 11:06 AM - Remaining
instructions to be addressed after further testimony. Court inquires of Atty Corey in as far as any
[ update from dectective. Atty Corey responds; relays info recieved around 10:46 a.m. today. Court
is adjourned until 1:30 pm.

End Date/Time: Aug 27, 2014 11:13 AM

Start Date/Time: Aug 27, 2014 1:42 PM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

August 27, 2014 01:42 PM - All parties present. Atty B. Corey advises that Detective
Portmann did make cell phone contact with witness Dickmann and understands and relayed would
do her best to be here this pm (between 2:30 - 3pm). Court inquires further. 01:44 PM - DPA
Williams has no position; feels wasting juror time. 01:45 PM - Atty Corey responds.

01:46 PM - Court directs JA to advise jurors a break is allowed until 2:30 pm. Atty B. Corey
responds; asks that we find out jury conflicts after this Friday. Court adjourns until 2:30 pm.

End Date/Time: Aug 27, 2014 1:50 PM
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Start Date/Time: Aug 27, 2014 3:02 PM Judicial Assistant. ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

August 27, 2014 03:01 PM - Court recovenes. Court addresses the e-mail received from

‘ Chief Adamson in re status of witness T. Dickman. Call from M. Portmann w/in the last 20 minutes

indicated that witness was just coming off the Sprague Avenued exit and would be here soon..
Witness is still not presetn.. Atty B. Corey asks courts permission to recess until tomorrow if witness
Dickman does not appear soon. Feels confident that they will have here here tomorrow. DPA

- Williams addresses. 03:05 PM - Juror conflicts addressed. Jail Officer in courtroom, interjects, to
advise that witness Dickman may be entering courthouse right now. Court takes a brief recess to
await.

End Date/Time: Aug 27, 2014 3:06 PM
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Start Date/Time: Aug 27, 2014 3:10 PM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

August 27, 2014 03:09 PM - Court reconvenes. ST WIT Tamrah Dickman appears in
courtroom. Atty B. Corey advises that she has been told that this withness has advised she will take
the 5th; seeks permission to inquire prior to jurors being seated. Granted. Deft sworn. Atty B.
Corey and DPA Williams inquire of witness.

03:13 PM - DEF WIT Tamrah Dickman, witness at scene, sworn/testifies under direct
examination by Atty B. Corey. Witness asked to draw a diagram of scene on easel pad; marked as
DEF EXH #122. 03:26 PM - ST EXH #30, previously admitted, presented to witness for i.d.;
published on ELMO. 03:28 PM - Atty B. Corey asks witness to make additional markings on DEF
EXH #122. 03:32 PM - Witness referred to DEF EXH #122; asked to make additional markings.03:
41 PM - DPA Williams objection - mischaracterizing testimony; court asks to re-hear question. 03:
48 PM - Witness asks permission to step away from witness stand to demonstrate. 03:49 PM -
DPA Williams objection - leading; assumes facts not in evidence; overruled. 03:52 PM - DPA
objection - leading; sustained. 03:52 PM - Same objection; court directs to finish the non leading
question. DPA Williams objection of asked/answered, if repeating testimony - court directs to hear
question. 03:54 PM - DPA Williams objection - leading; sustained. DPA williams - objection -
leading; sustained; court directs jury to disregard. DPA Williams objection - relevance; overruled.

04:03 PM - Cross examination by DPA Williams. Atty B. Corey objection - relevance;
overruled. ST EXH #96 (transcript) presented to witness for i.d./referral. 04:05 PM - Atty B. Corey
objection - argumentative; sustained. 04:06 PM - Referred to page 2; referred to page 19. Atty
Corey asks that counsel allow witness to finish her answers. 04:09 PM - ST EXH #96 is again
presented to witness for referral, asked to review transcript/read to self. 04:13 PM - Juror, Mr. .
Simon, asks court for brief break for service dog; granted. 04:15 PM - Cross exam continues. 04:
16 PM - Atty B. Corey objection - not testimony of witness. Court directs to re-ask question.04:17
PM - Atty Corey objection - question is confusing. 04:18 PM - ST EXH #96 presented to witness
for referral. 04:19 PM - Staple removed to allow witness to see page numbers. Referred to page
11. 04:20 PM - Atty B. Corey objection - out of context, rule of completness; court finds premature.
Court advises defense can address on re-direct.
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MINUTES OF PROCEEDING

Start Date/Time: Aug 27, 2014 3:10 PM Judicial Assistant; ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

04:24 PM - Atty B. Corey objection - argumentative and demeaning; court directs DPA
Williams to ask proper questions. Atty Corey objection - DPA Williams can't direct witness to look
at him.

04:25 PM - Atty Corey objection - state arguing with witness. Atty Corey - objection; asked/
answered; overruled. 04:32 PM - Atty Corey objection - argumentative; sustained/counsel giving
his opinion - overruled. Sidebar. Court excuses jurors to make phone calls as court intends to
finish this witness today. 04:38 PM - Court inquires of Atty Corey of length of her re-direct.

End Date/Time: Aug 27, 2014 4:42 PM

Start Date/Time: Aug 27, 2014 4:49 PM Judicial Assistant.: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

August 2?, 2014 04:49 PM - Court reconvenes. Witness still on stand. Jurors reseated. Re-
direct by Atty Corey. 04:50 PM - DPA Williams objection - hearsay; sustained.

04:52 PM - DPA Williams objection - overruled. 04:54 PM - ST EXH #123, pages 1075 and
1076.. witness referred to; asked to read to self. 05:05 PM - Re-cross by DPA Williams.

05:06 PM - Witness referred to page 19 of ST EXH #986. ( *side note: at this time JA enters
material witness warrant as "quashed” in LINX ™) 05:08 PM - ST EXH #123 presented to witness
for referral. 05:10 PM - Atty Corey objection - overruled. 05:12 PM - Atty Corey -asked/answered
- sustained. Atty Corey advises she has follow-up questions. Court excuses jurors into jury room
to be excused for the day by JA; directed to return to jury room by 9:15 tomorrow morning. 05:13
PM - Sidebar issue put on record. 05:14 PM - Atty Corey advises she will be recalling this witness
tomorrow morning; may need to recall witness O'Hern. Court addresses material witness warrant
quash; due to the time, the quash won't get into South Sound system, but DPA Goodman will go to
her office and get a quash to be able to give witness Dickman a copy before she leaves today.
Court is adjourned.
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Start Date/Time: Aug 27, 2014 4:49 PM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

End Date/Time: Aug 27, 2014 5:17 PM

Start Date/Time: Aug 28, 2014 9:37 AM Judicial Assistant; ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

August 28, 2014 09:36 AM - All parties present. Court reconvenes. Atty Corey addresses
court re continuing w/ Wit Dickman's testimony. Jurors seated in jury box. DEF WIT T. Dickman
retakes the witness stand; resworn. Re-redirect by Atty B. Corey.

09:38 AM - DPA Williams objection - beyond scope of re-cross; overruled. 09:41 AM - DPA
Williams objection - asked/answered; court will allow question. 09:43 AM - DPA Williams object‘ion
- relevance; sustained. 09:43 AM - DPA Williams objection - objects to elicting any substance of
conversation with defense investigator - hearsay,; court asks to hear the entire question. 09:44 AM -

DPA Williams objection - relevance; overruled.

09:46 AM - DPA Williams interjects; seeks clarification. 09:47 AM - DPA Williams - objection
in re line of impeachment. DPA Williams asks Atty Corey to refer to page referencing in ST EXH #
123; page 1062. Atty Corey approaches witness; asks witness to refer to ST EXH #123, page 1062
from line 16 to page 1063 thru line 10; read {o self. '

09:50 AM - Re-re-Cross examination by DPA Williams. 09:51 AM - Atty Corey objection to
state eliciting testimony of mental state of others; court cautions but does not concur with that
happening. 09:52 AM - Atty Corey seeks which page is being referred to; argument.09:53 AM -
ST EXH #123 presented to witness; witness asked to read pages 1060 and 1061 to self.

09:56 AM - Witness aksed to read page 1069 to self. 09:57 AM - Atty Corey objects - testified
to that yesterday and whether counsel has impeached her; overruled. Asks for a special intruction;
court advises we can address later. 10:02 AM - Atty Corey objection - beyond scope; badgering
witness; court sustains as to beyond scope. 10:04 AM - Atty Corey objection - beyond the scope;
sustained as beyond the scope of today. 10:05 AM - Atty Corey objection - sustained. 10:05 AM - .

~ Atty Corey objection - beyond the scope; overruled. Same obj - overruled.
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Start Date/Time: Aug 28, 2014 9:37 AM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

10:05 AM - Witness referred to ST EXH #123, page 1136, line 16; asked to read to self. 10:07
AM - Atty Corey objection - sustained. Atty Corey objection - court finds argumentative; sustained.

10:08 AM - Follow up inquiry by Atty Corey. DEF EXH #96, page 11 of 20; witness asked to
read portion to self {page 11,12). 10:16 AM - DPA Williams interjects with question of "are we on
the same transcript” - Atty Corey moves to strike; granted. Atty Corey directs witness to page 12 of
DEF EXH #96 - asks to re-read portion. DPA Williams asks for point of clarification of what's being
read/read in entirety. Court asks Atty Corey to clarify/re-ask question. Witness again referred to
DEF EXH #96, page 12; asked to read to self.

10:24 AM - Follow up inquiry by DPA Williams. Atty Corey objection - vague; overruled.

DPA Williams offers pages 11 and 12 of DEF EXH #96. Atty Corey seeks admission of DEF
EXH #96 in it's entirety. No obj by state. State offers DEF EXH #96. Atty Corey asks court to
reserve to address her request to also admit other transcript. - Granted; court reserves at this time.
10:28 AM - Witness excused. Atty Corey asks for further follow-up; denied. Atty Corey asks to be
heard outside presence of jury. Cites Alaska v Davis: Court asks jurors to step into jury room.
Atty Corey addresses Alaska v Davis; DPA Williams responds. Court notes. Atty Corey advises
she would be recalling witness O'Hern. DPA Williams advises that he has become aware that ST
WIT Millender is now willing to testify. DPA Williams advises that state has no intention of recalling
as it has ended it's case in chief; simply making a record. Court breaks for 5 minute break.

\
End Date/Time: Aug 28, 2014 10:34 AM o !

Start Date/Time: Aug 28, 2014 10:51 AM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

August 28, 2014 10:39 AM - Court reconvenes. Jurors seated in jury box. DEF WIT
Dmarcus George, defendant, sworn/testifies under direct examination by Atty Corey.
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MINUTES OF PROCEEDING

Start Date/Time: Aug 28, 2014 10:51 AM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

10:52 AM - DPA Williams objection - relevance; overruled. 11:03 AM - ST EXH #1, previously
admitted for demonstrative purposes only, placed on easel; withess asked to refer to exhibit. 11:
=11 AM - Witness retakes the seat on witness stand. 11:25 AM - Witness again refers to ST EXH #
i 1. DPA Williams objection - leading.11:30 AM - Atty Corey asks permission to have witness stand
and demonstrate gesture; granted. 11:34 AM - DPA Williams asks that last question be repeated,;
granted.11:36 AM - DPA Williams obejction - non responsive; court cautions witness to listen
carefully to the question. 11:51 AM - DPA Williams objection - asked/answered; court directs to re-
ask question and cautions witness to listen carefully. 11:58 AM - DPA Williams objective; non
responsive and irrelevant; sustained. 11:59 AM - DPA Willlams objection - relevance; overruled.
12:04 PM - Court excuses jurors for lunch break; directed to return by 1:20 pm. 12:05 PM - Court
addresses; Atty Corey believed that court should have awaited co counsel Atty Corey-Boulet prior
to direct. Court gives overview. This pm's schedule addressed. Juror #3's conflict addressed.
DPA Proctor suggests he be excused; DPA Williams suggests he be released as alternate #2 since
juror #3 is going to be out of town. .

End Date/Time: Aug 28, 2014 12:18 PM

Start Date/Time: Aug 28, 2014 1:48 PM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

August 28, 2014 01:35 PM'- Court reconvenes. Issues of what state will be addressing on
cross exam argued.

01:48 PM - DEF WIT George retakes the witness stand. Jurors seated in jury box.

Cross examination by DPA Williams.01:51 PM - ST EXH #125 (transcript) presented to
witness for i.d.; referred to page 1179, line 12. 01:52 PM - Referred to page 1215, line 13. 01:55
PM - Witness referred to page 1264, line 1. 01:57 PM - Atty Corey - objection calls for speculation;
sustained. Atty Corey - objection - relevance; overruled. Atty Corey - objection - speculation; court
asks to hear question again. 01:58 PM - Atty Corey - objection speculationfirrelevance; overruled.
02:00 PM - Atty Corey objection - badgering; sustained as to last question. 02:01 PM - Atty Corey -
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Start Date/Time: Aug 28, 2014 1:48 PM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

objection to asking witness about one statement; overruled,proper subject for re-direct. 02:02 PM -
Atty Corey objection - asked/answered - no oral ruling. 02:03 PM - Atty Corey objection - asked/
answered; overruled. 02:06 PM - Atty Corey objection - calls for speculation; overruled. 02:07 PM -

ST EXH #125 presented, again, to witness; referred to page 1297, bottom of page. 02:08 PM -
Witness again referred to page 1297, bottom of page. 02:09 PM - Atty Corey objection - to form of
questions; sustained as to introductory comment. 02:10 PM - Atty Corey objection - asks to be
heard; denied; Atty Corey asks be stricken - overruled. 02:11 PM - DPA Williams ask to be heard
outside jury presence - granted. Jurors asked to step into jury room. DPA Williams addresses
court; in these proceedings parties have been referring to "prior hearing”; feels at this time it may be
necessary to refer to prior "trial"; proceeds to explainfargument. 02:13 PM - Atty Corey argument
in objection. 02:14 PM - Court denies state motion; both agreed, at outset, to use the term "prior
hearing".

02:16 PM - Jurors reseated in jury box. Cross examination continues. 02:18 PM - Atty Corey
objection - overruled. 02:19 PM - ST EXH #125 referred to; witness referred to page 1264, line 24,
asked to read responses out loud. Atty Corey would like it known, for the record, that this testimony
is "cross examination” of this witness - 2009. 02:24 PM - Reading of transcript ends; cross
continues. Witness referred to page 1304, near bottom of page; witness asked to read answer. 02:
26 PM - Atty Corey asks that state give witness to read this some 200 pages of testimony; denied.
02:30 PM - Atty Corey objection - asks to be heard outside presence of jury; court will take up later;
overrules objections. 02:36 PM - Witness asked to turn to page 1236 (of ST EXH #125), line 15.
02:38 PM - Witness asked to turn to page 1347, line 15. 02:40 PM - Witness referred to page
1328, line .. Witness interjects with commentary. State asks court to direct witness to pick up
transcript - granted. Witness, again referred to page 1328, line 17. 02:44 PM - Atty Corey
objection - withess is not a doctor. Court advises witness has answered. Witness referred to page
1280, line 8. 02:45 PM - Atty Corey objection - relefance; overruled. 02:46 PM - Atty Corey
objection - irrelevant; sustained as also argumentative. 02:47 PM - Atty Corey asks to address a
motion prior to re-direct. Granted. Court asks jurors to step into jury room. Atty Corey motion for
mistrial or sanctions - state made reference to "prior trial" instead of “"prior proceeding" in conflict’
with court's ruling ; asserts willful misconduct. 02:50 PM - DPA Williams addresses; apologizes;
asserts no willful misconduct; slip of the tongue; unintentional in the heat of argument. 02:52 PM -
Court does not find willful misconduct. 02:53 PM - Response argument by Atty Corey. 02:55 PM -
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MINUTES OF PROCEEDING

Start Date/Time: Ailg 28,2014 1:48 PM Judicial Assistant;: ANGELA EDWARDS
Court Reporter; KARLA JOHNSON

Reply by DPA Williams. Court inquires of his thoughts on a curative instruction or suggested
solution. 02:57 PM - DPA Proctor addresses court. 02:58 PM - Court takes a 10 minute break to

allow attorneys to weigh thoughts/suggestions.

End Date/Time: Aug 28, 2014 2:59 PM

Start Date/Time: Aug 28, 2014 3:10 PM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

August 28, 2014 03:10 PM - Court reconvenes. Court DENIES defense motion for mistrial.
State has no suggestion for a curative instruction. Atty Corey addresses court with her suggestion.

03:13 PM - DPA Williams response in opposition. Court declines to given an instruction as
suggested by Atty Corey. 03:15 PM - Atty Corey addresses court. 03:20 PM - Witness retakes the
witness stand. Jurors reseated. Re-direct by Atty Corey. 03:27 PM - Witness referred to ST
EXH #123, page 1264, lines 5 - 13; asked to read to self. 03:34 PM - DPA Williams objection -
asked/answered; overruled. 03:36 PM - DPA Williams objection - asked/answered; sustained.

'03:37 PM - Re-cross by DPA Williams. Witness referred to ST EXH #123, referred to page
1177, line 17. Atty Corey obj - arguing with the witness; overruled. Atty Corey obj - sustained.

03:41 PM - Asked/answered - sustained. Asked/answered - overruled. 03:42 PM - DPA
Williams objection - asked/answered; sustained. 03:43 PM - Atty Williams objection. Witness
excused.

03:43 PM - ST REBUTTAL WIT James O'Hern, Retired Detective Sgt. sworn/testified
under direct examination by DPA Proctor, 03:45 PM - ST EXH #70 (incident report) presented to
witness for i.d./referral ifiwhen necessary. 03:47 PM - Atty Corey Boulet objection - "went through

~
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MINUTES OF PROCEEDING

Start Date/Time: Aug 28, 2014 3:10 PM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

this first time around" - overruled.

fil 03:48 PM - Cross examination by Atty Warren Corey Boulet.

«f " 03:49 PM - Re-direct by DPA Proctor. 03:50 PM - No more state witnesses. No sur rebuttal
witnesses from defense. Court addresses jurors; asks jurors to step into jury room to allow court/
counsel to discuss scheduling prior to them leaving.

& 03:51 PM - ST EXH #96 addressed. Court previously reserved on offer of this exhibit by state.
Atty Corey argument in objection. 03:54 PM - Court denies motion to admit transcript, DEF EXH #
96. Seated juror #3 addressed (has conflict beginning of 9/3 for 10 days). DPA Williams
addresses with suggestion to use juror #3 as second alternate. 03:57 PM - Atty Corey responds.
Court will designate seated juror #3 as 2nd alternate. Seated juror #13 will be 1st aiternate.
Discussion in re rest of trial/scheduling. 04:03 PM - Jurors reseated in jury box. Court releases
jurors until Tuesday, 9/2 for commencement of closing arguments; directs to return by 10:15 a.m.
Counsel agree to have JA inquire as to conflicts and if they inquire, we will accommodate.

End Date/Time: Aug 28, 2014 4:.04 PM

Start Date/Time: Sep 2, 2014 9:09 AM Judicial Assistant: ANGELA EDWARDS
' Court Reporter: KARLA JOHNSON

September 2, 2014 09:19 AM - Parties present. (Defense co-counsel, Corey Boulet, not yet
present in courtroom). Defense proposed curative instruction in re use of word "trial" in reference to
prior trial addressed/argued by Atty B. Corey. 09:13 AM - Argument by DPA Williams. 09:15 AM -
Atty Corey reply argument. 09:19 AM - Court declines to give defense proposed curative
instsruction, over defense objection. Atty Corey asks court {o preclude state from arguing about
any téstimony in "prior trial”; court grants; prohibits state from using word "trial".
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MINUTES OF PROCEEDING

Start Date/Time: Sep 2, 2014 9:09 AM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

09:20 AM - Jury instruction review continues. Argument in re defense proposed lesser of
‘ Manslaughter 2nd. State has no objection to lesser of Manslaughter 1st; does not understand
defense basis for negligence in regards to proposed lesser of Mans 2nd. 09:39 AM - Court
0 declines to give defense proposed lesser included of Manslaugher 2nd; finds no evidence to
support only negligence; finds deliberate. Defense proposed #15 addressed; added language of
"or are unable to agree"; given. 09:46 AM - Argument continues. Court denies the three defense
proposed instruction having to do with Manslaughter 2nd, of which proposed was denied. 09:49 AM
! - Court gives State proposed 19 in lieu of Defense proposed 23. 09:50 AM - Verdict forms for
lesser addressed. Court takes a break to assemble final order of jury instructions.

st
IRE

End Date/Time: Sep 2, 2014 9:50 AM

A
micih

Start Date/Time: Sep 2, 2014 10:32 AM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

September 2, 2014 10:32 AM - Court reconvenes. All parties present. After review of court's
final proposed set/order of jury instsructions, court reviews with counsel;numbers final set. 10:37
AM - Argument by Atty Corey in regards to order/placement of "self defense” instruction. Order
placement review continues. 10:47 AM - 29 instructions; & verdict forms. 10:47 AM - Attorneys
review final numbered set. 10:52 AM - Atty Corey advises that the court never addressed their
objection of content of self defense instruction. Argument by DPA Williams. 10:57 AM - Court will
amend instruction 24; defense would like to add "an or another”. DPA Williams argument. Court
takes a break to allow JA to make final copies. '

-End Date/Time: Sep 2, 2014 11:00 AM

Start Date/Time: Sep 2, 2014 11:29 AM Judicial Assistant; ANGELA EDWARDS
Court Reporter: KARLA JOHNSON’

September 2, 2014 11:28 AM - Court reconvenes. Counsel agree on final copies. Formal
objections/exceptions. State: - none. Defense: objection to #2, #9, #13, 22, failure to give
Manslaughter 2nd. Court notes. #24 (self defense) addressed by court. 11:33 AM - State
suggests we break for lunch after the reading of the instructions; closing arguments after lunch.
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MINUTES OF PROCEEDING

Start Date/Time: Sep 2, 2014 11:29 AM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

Defense in agreement.

i 11:37 AM - Jurors seated in jury box. JURY INSTRUCTIONS READ BY COURT. 11:56 AM -
Court breaks for lunch; cautionary instructions reiterated. Seated juror #1 has dental appointment
at 2:30. At court's direction, JA inquires of seated juror #1 as to if she can reschedule her dental
appointment; JA returns; juror #1 indicates she cannnot. We will hear state closing today and
defense closing tomorrow morning. State brings up fact that seated juror #3, who has been
deemed as the 2nd alternate, will now not be able to hear defense closing as he is out of town on 9/
3. 12:01 PM - No objection to allowing seated juror #3, 2nd alternate, be excused now. JA
directed to thank and release juror #3. '

End Date/Time: Sep 2, 2014 12:03 PM

Start Date/Time: Sep 2, 2014 1:06 PM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA'JOHNSON

September 2, 2014 01:06 PM - Court reconvenes. All parties present. Jurors seated in jury
box. Seated juror #3 addressed; court formally thanks and excuses from trial due to his vacation
conflict. Juror #3 had inquired of JA as to if he could observe state's closing;addressed. No
objection by any counsel as long as juror instructed to have no contact w/ any of the seated jurors.
granted. Juror sits in gallery.

01:08 PM - STATE CLOSING ARGUMENT BY DPA JESSE WILLIAMS.01:15 PM - Atty
Corey objection to "puzzle" analogy; overruled; noted. 01:17 PM - Same objection; court overrules
at this time; cautions. At same time, state objects to speaking objections. 01:30 PM - Atty Corey
objection - argument that is contrary to the law; overruled.01:54 PM - Atty Corey objection; asks to
be heard. Sidebar suggested by court. 01:55 PM - State closing arguments continue. 01:56 PM
- Atty Corey asks for a sidebar; seeks the curative instruction previously argued; court denies
request for curative instruction as discussed earlier. 02:04 PM - Defense prefers to start it's closing
tomorrow morning without interruption. Court releases jurors with cautionary instructions. Directs
jurors to return to jury rocom by 8:50 a.m. tomorrow. 02:05 PM - Issue of sidebar addressed for
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i MINUTES OF PROCEEDING

Start Date/Time: Sep 2, 2014 1:06 PM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

the record. DPA Corey motion for mistrial/argument; willful and intention error. Puzzle analogy
o also addressed. 02:13 PM - State argument. 02:19 PM - Court denies defense motion for mistrial;
court will entertain reviewing a curative instruction tomorrow morning. Atty Corey would like to offer
their proposed curative instruction offered this morning; court ruling stands on that proposed
curative instruction - denied. Defense would like to review the record (have court reporter read
back the record. Court adjourns and counsel may confer w/ court reporter.

02:22 PM - Back on record. Atty Corey re-addresses. Attorney in courtroom took notes on
what state said during closing arguments that is basis of defense motion for mistrial. { reference to
"2009 (sign for "not" - = sign w/ a slash ) self defense” in state slide used in state closing
arguments. Atty Corey re-opens her motion for mistrial. Denied. Court will review any curative
instruction proposed. '

End Date/Time: Sep 2, 2014 2:27 PM

Start Date/Time: Sep 3, 2014 9:58 AM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

September 3, 2014 09:57 AM - All parties present. {with exception of Atty W. Corey Boulet).
Atty B. Corey renews defense motion for mistrial addressed yesterday as court reporter has
supplied a printout of the statements made by state in closing that are in dispute; asserts state
opened door.

10:01 AM - Response argument by DPA Jesse Williams. 10:05 AM - Reply argument by
defense; will be expounding on issue. 10:07 AM - Response by state. 10:08 AM - Atty Corey
seeks court to give curative instruction proposed yesterday; denied. Defense motion for mistrial -
denied. Cannot mention court of appeals decision re Dept 2/jury instruction. 10:10 AM - ST EXH #
106 (admitted on 8/19/14 and which was unable to be located this morning) addressed. Copy
brought in by state and substituted/remarked; no defense objection.
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Start Date/Time: Sep 3, 2014 9:58 AM Judicial Assistant.: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

10:13 AM - Jurors seated in jury box.

DEFENSE CLOSING ARGUMENTS BY ATTY B. COREY. 10:17 AM -{ *Atty W. Corey
Boulet enters courtroom at this time *) 10:23 AM - DPA Williams objection; facts not in evidence.
Atty Corey objection to speaking objection. Court overrules state objection. 11:12 AM - Court takes
an a.m. break before state rebuttal.

¢

End Date/Time: Sep 3, 2014 11:13 AM

Start Date/Time: Sep 3, 2014 11:27 AM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

September 3, 2014 11:26 AM - Court reconvenes. Jurors reseated in jury box.

STATE REBUTTAL ARGUMENT BY DPA KATHLEEN PROCTOR.

11:32 AM - Atty Corey objection - overruled; closing argument. 11:34 AM - Atty Corey
objection; misstatement of the evidence; overruled.

11:37 AM - Atty Corey objection - overruled. 11:42 AM - Atty Corey objection - inference of
404(b) evidence; overruled.

11:44 AM - Atty Corey objection - misstatement of evidence; overruled. Atty Corey objection-
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MINUTES OF PROCEEDING

Start Date/Time: Sep 3, 2014 11:27 AM Judicial Assistant; ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

misstating instruction; overruled.

11:47 AM - Atty Corey objection - misstatement of testimony; overruled. 11:49 AM - Atty
Corey - objection to misstatement of law; overruled.

11:51 AM - Atty Corey objection - misstatement of evidence; overruled. 11:52 AM - Court
addresses jury in regards to deliberations.

11:53 AM - 1st alternate advised; seated juror #13; instruction. 11:54 AM - Jurors excused to
jury deliberation room. 12:01 PM - JA returns. Exhibit list review; counsel sign off on list. Court

adjourns for lunch break. JA delivers original set of jury instructions and all admitted exhibits.
Deliberations commence.

End Date/Time: Sep 3, 2014 12:07 PM

Start Date/Time: Sep 3, 2014 12:40 PM Judicial Assistant: ANGELA EDWARDS
Court Reporter: NOT ON RECORD

September 3, 2014 12:40 PM - Lunch delivered to jurors; lunch deliberations continue.

01:02 PM - JA answers knock from jury. Jurors advise taking a break. Deliberations cease.

01:16 PM - Jurors all back from break; deliberations continue. 04:33 PM - JA answers knock

from jury door; jurors decide to cease deliberations for the day; will return by S8am tomorrow
morning,; cautionary instructions reiterated.

End Date/Time: Sep 3, 2014 4:34 PM

Memornadum of Journal Entry.
Page53 of 54



e
vl

o
i

05-1-00143-9

IN THE SUPERIOR COURT, PIERCE COUNTY, WASHINGTON

STATE OF WASHINGTON Cause Number: 05-1-00143-9

VS Memorandum of Journal Entry
GEORGE, DMARCUS DEWITT

Judge/Commissioner: RONALD E. CULPEPPER

MINUTES OF PROCEEDING

Start Date/Time: Sep 4, 2014 9:09 AM Judicial Assistant: ANGELA EDWARDS
Court Reporter: NOT GN RECORD

September 4, 2014 09:09 AM - Jurors present. Deliberation continues. 09:37 AM - JA
answers knock from jurors. Verdicts reached. JA contacts parties to return to courtroom.

End Date/Time: Sep 4, 2014 9:37 AM

Start Date/Time: Sep 4, 2014 10:17 AM Judicial Assistant: ANGELA EDWARDS
Court Reporter: KARLA JOHNSON

September 4, 2014 10:17 AM - All parties present. Court advises parties that verdict was
reached/time.

10:20 AM - Jurors seated. Court addresses. Court identifies presiding juror, seated juror #11,
who hands envelope containing original jury instructions/verdict forms to JA. JA hands forth
envelope to court. Court opens envelope and verdicts read.

Count 1/A - GUILTY. Court inquires of presiding juror, seated juror #11 - unanimous. Count 1/
A/Special Verdict Form - YES. Court inquires - unanimous. Count 1/B - not reached; Count 1/B/
Spec Verdict - not reached. Count 2 - GUILTY,; inquires - unanimous. Count 2/Special Verdict
Form - YES - unanimous. Court thanks and excuses jurors. Sentencing set for 9/19/14 at 3:30
pm. (Dept 17 on recess, however Judge Culpepper will come in to handle; will most likely be
held in the CD's}. No bail hold pending sentencing.

End DatefTime: Sep 4, 2014 10:29 AM
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SUPERIOR COURT OF WAS OR PIERCE COUNTY

STATE OF WASHINGTON,
i Plaintiff, CAUSE NO. 05-1-00143-9
e COUNT 1

DMARCUS DEWITT GEORGE, VERDICT FORM A
o Defendant.
" We, the jury, find the defendant, Dmarcus Dewitt George, 6 Ol L»Ty
l (fill'in the blank with the words “Not Guilty” or “Guilty”) of the crime of murder in the
second degree as charged in Count L.
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" DMARCUS DEWITT GEORGE, COUNT I

VERDICT FORM A

jT_ SPECIAL VERDICT FORM
c:'! Defendant.

We, the jury, having found the defendant guilty of the crime of second degree
murder as charged in Count 1, return a special verdict by answering as follows:
QUESTION: Was the defendant armed with a firearm at the time of the commission of

the crime in Count 1?7

ANSWER: \/ 5 9 (Write “yes” or “no”™)
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CAUSE NO. 05-1-00143-9

VERDICT FORM FOR COUNT 11

We, the jury, find the defendant, Dmarcus Dewitt George, (; 0] LTY

second degree as charged in Count II.

(fill in the blank with the words “Not Guilty” or “Guilty™} of the crime of murder in the
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STATE OF WASHINGTON,
Plaintift,
Vs,
DMARCUS DEWITT GEORGE,

Defendant.

CAUSE NO. 05-1-00143-9

SPECIAL VERDICT FORM FOR
COUNT 11

We, the jury, having found the defendant guilty of the crime of second degree

murder as charged in Count II, return a special verdict by answering as follows:

QUESTION: Was the defendant armed with a firearm at the time of the commission of

the crime in Count II?_

ANSWER: \/53 (Write “yes” or “no”)
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IN COUNTY CLH
PIERCE COUNTY
September 23 7
KEVIN S

COUNTY
NO: 05-1-

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR PIERCE COUNTY
STATE OF WASHINGTON,

Plaintiff, CAUSE NO. 05-1-00143-9

VS. NOTICE OF APPEAL

DMARCUS DEWITT GEORGE,

Defendant.

ED
RK'S OFFICE
WASHINGTON

014 8:30 AM
[TOCK

CLERK
D0143-9

DMARCUS DEWITT GEORGE, the defendant herein, seeks review by the Court of
Appeals, Division II of the trial and judgment in his case following his convictions and
sentencing in his case of : Murder in the Second Degree. A copy of the Judgment and Sentence

is attached hereto.

DATED this 22™ day of September, 2014.
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Respondent, UNPUBLISHED OPINION

V.

DMARCUS D. GEORGE,

Appellant.

SUTTON, J. — A jury found Dmarcus George guilty of two counts of second degree murder
for the death of Isaiah Clark. The trial court dismissed the jury’s guilty verdict on the felony
murder charge and sentenced George to a standard range sentence. George appeals, arguing that
(1) repeated instances of evidentiary irregularities and prosecutorial misconduct deprived him of
a fair trial, (2) the trial court violated double jeopardy by only dismissing the felony murder
conviction conditionally, and (3) the case should be remanded to allow George to seek an
exceptional sentence downward based on his youth at the time of the crime. We affirm George’s
conviction and sentence for second degree murder but remand to the trial court to strike the
language in George’s judgment and sentence which refers to the jury’s guilty verdict on count II,
the felony murder charge.

FACTS
I. BACKGROUND
On June 21, 2004, George, Fred McGrew, and Tamrah Dickson arrived at a gas station in

Tacoma. George was asleep in the backseat of the car. While McGrew was trying to get gas, he
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was confronted by Rickie Millender. When Millender confronted McGrew, Dickson woke
George. Millender’s friend, Clark, was with Millender at the gas station. George shot Clark four
times. Clark died of his injuries.

George fled the state. Four years later, George was arrested and extradited to Washington.
The State charged George with one count of first degree premeditated murder and one count of
second degree felony murder. Both counts included a firearm enhancement. At George’s first
trial, the trial court denied his motion to instruct the jury on self-defense. State v. George, 161
Wn. App. 86, 92-93, 249 P.3d 202 (2011). A jury found George guilty of the lesser included
offense of first degree manslaughter and second degree felony murder. George, 161 Wn. App. at
94. George appealed. George, 161 Wn. App. at 94. This court reversed the trial court’s ruling to
not instruct the jury on self-defense and remanded the case for a new trial. George, 161 Wn. App.
at 101-02.

On September 6, 2012, the State filed an amended information charging George with one
count of second degree intentional murder (count I) and one count of second degree felony murder
(count II). Both counts included a firearm enhancement. Prior to George’s second trial, the trial
court also ruled that George’s first trial would be referred to as a “prior hearing” rather than a
“prior trial.” Verbatim Report of Proceedings (VRP) (Aug. 19, 2014) at 5.

II. CURRENT JURY TRIAL

George’s second trial began in August 2014. Laura Devereaux, who witnessed the
shooting, testified that when she arrived at the gas station she observed McGrew and Millender
being loud, but she was not concerned. The verbal confrontation began to escalate, but there was

no physical altercation. Then Devereaux heard a gunshot and saw a man later identified as Clark
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“hit the ground.” VRP (Aug. 14, 2014) at 623. Devereaux ran into the gas station to tell the
attendant to call the police. When she came back outside, a man and woman were standing over
Clark’s body going through his pockets. Devereaux did not see either of them take anything from
the pockets.

Monica Johnson, who witnessed the shooting, testified that when she arrived at the gas
station, she could hear individuals arguing near a Cutlass. As Johnson was walking into the store,
she walked by a man, later identified as Clark, standing off to the side and she asked what was
happening. Clark just shrugged. Johnson walked into the store to pay for her gas and noticed that
the arguing was escalating. As the arguing got louder, Johnson saw a man get out of the Cutlass
and pull a gun. Johnson identified George as the man she saw exit the Cutlass. Almost
immediately after exiting the car, George began shooting Clark.

Johnson testified that she would never forget the look on George’s face when he shot Clark.
The State asked what the look was and the following exchange took place:

[JOHNSON]: It was a very menacing, very —

Ms. Corey: Objection, Your Honor, to that opinion,
conclusion.

The Court: Well, overruled.

Ms. Corey: It’s improper demeanor testimony.

Court: Overruled.

So, the question again was?
[STATE]: You said the look on the defendant’s face was menacing?
[JOHNSON]: Yes.

Ms. Corey: Your Honor, I’'m going to object. This is
testimony that is outside of case law.

[STATE]: You’re Honor, I’'m going to —

Court: Overruled. So, the question is what, Mr. Williams?



No. 46705-4-11

[STATE]: You said you saw the defendant’s face and he had a menacing look
on his face?

[JOHNSON]: Yes.
[STATE]: Can you help us understand what you mean by that?

[JOHNSON]: There was no fear on the face. It was more — it was just a nonchalant.
It was — it was a monster. It was nonchalant, like it was nothing to it. I’ll never
forget it.

Ms. Corey: Objection, Your Honor. I ask that these descriptions be
stricken.

Court: Well, overruled. You can certainly cross-examine her
about this.

VRP (Aug. 19, 2014) at 63-64. Johnson also testified that, right before Clark was shot, he was not
doing anything except standing near the car.

At the trial court’s next recess, George moved for a mistrial based on Johnson’s comments,
specifically that Johnson called George a “monster.” VRP (Aug.19, 2014) at 80. Although the
trial court noted that the specific use of the word “monster” was unfortunate, the trial court also
ruled that the answer was not responsive to the question. The trial court denied George’s motion
for a mistrial.

Later during Johnson’s testimony, the State asked Johnson to refresh her memory with
transcripts from an interview she gave in the original investigation. Specifically, the State asked
Johnson to review a page of the transcript to refresh her memory as to what was said by a man she
saw rummaging through Clark’s pockets after he was shot. Johnson responded:

I recall, after reading the statement I gave the next day, that he had also said, “This

is the same guys who shot my home boys a certain time ago, a week ago,” or to that
effect.
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VRP (Aug. 19,2014) at 94. The trial court immediately dismissed the jury. The trial court clarified
that the statement the witness gave was actually on a different page than the State had asked
Johnson to review.

George moved for another mistrial arguing that the statement was improper ER 404(b)
evidence that was too prejudicial to be cured without a new trial. The State responded that it would
agree to a stipulation that there was no evidence that George had participated in any shooting
before June 21, 2004. The trial court denied George’s motion for a mistrial. Instead, the trial court
gave the jury the following curative instruction:

Now, you are to disregard the last statement of Ms. Johnson. Statements

made by others in the presence of a witness and repeated by that witness may be

inaccurate. There is no evidence that Dmarcus George participated in any shooting

that occurred prior to June 21st, 2004.

VRP (Aug. 19, 2014) at 116.

Michael Clark,' Isaiah Clark’s older brother, testified that, on the day of the shooting,
Clark’s friend Millender came to his mother’s house and told him that Clark had been shot. During
cross-examination, George asked what Millender’s demeanor was when he arrived at the house.
Michael responded, “He was upset, saying that he shot him like their other friend who had been
shot before.” VRP (Aug. 19, 2014) at 163. The State objected and asked the trial court to strike
the response. The trial court agreed and instructed the jury to disregard the statement.

At trial, George testified that, when Dickson woke him up, she was scared and concerned

Millender was going to do something to McGrew. George saw Millender confront McGrew and

began exiting the car. George intended to try to diffuse the situation, but Clark began approaching

' We refer to Michael Clark by his first name for clarity. We intend no disrespect.
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the car. George testified that Clark made “a gesture with his hand around his waist and at the time
I perceived he had a weapon, so I stopped.” VRP (Aug. 28, 2014) at 70. Then, when George saw
McGrew start to get in the car, George turned around to get in the backseat. As George bent down
to get in the car, Clark hit him in the back of the head. George testified that “[i]t felt like he hit
me with a piece of metal.” VRP (Aug. 28, 2014) at 78. And, because he already believed that
Clark had a weapon, George believed Clark had hit him with a gun. At that point, George testified
that he believed he was going to die, so he reached for his firearm and shot Clark multiple times.

During cross-examination, the State had George read portions of his testimony from the
first trial.> Before introducing the specific statements George made, the State asked if George
understood how serious the stakes were at the time he made the statements. George objected and
the State asked to be heard outside the presence of the jury. The State informed the trial court that
it wanted to inform the jury that George had testified at a prior trial so that the jury would
understand that the stakes were just as high when George made his original statement as they were
at the current trial. George objected. The trial court sustained the objection and explained that the
prior trial would be referred to as a proceeding or hearing, and that the rules for how to refer to the
prior trial would not be changed at this late stage of the trial.

The State questioned George about whether he had made previous statements about seeing
Clark with a gun and the following exchange took place:

[STATE]: I’'m going to read the question [from the 2009 transcript]. Please

read the answer you gave. “And you don’t see a gun or any weapon in [Clark’s]
hand?” Your response, please?

[GEORGE]: “I didn’t see one, but I did — like I wasn’t trying to look. I didn’t
know if he had one. I didn’t know.”

2 The testimony was admitted as a statement of party opponent.
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[STATE]: So, again, this would have been another opportune time for you to
say that you saw him making a motion with his waistband or that when he punched
you, you though it was a gun that he clubbed you with or that when you were in the
car struggling, you thought you saw a gun?

[GEORGE]: I believe I did say that he hit m[e] with a hard object, but I left out
everything about — I never said that I seen (sic) a gun. It appeared to me that he
had a gun.

[STATE]: Is that what you said there?

[GEORGE]: No. This is what I’ve always said. I never said that I seen (sic) a
gun. It appeared that he had a gun.

[STATE]: And, again, going back to your answer from 2009 —
[GEORGE]: Iunderstand —

[STATE]: -- when you were asked if you saw a gun or any weapon in [Clark’s]
hand, your response was: “I didn’t see one, but I didn’t, like [ wasn’t trying to look.
I didn’t know if he had one. I didn’t know.”

That’s your response, correct?

[GEORGE]: That’s what it — that’s what it says, sir.
VRP (Aug. 28, 2014) at 126-27.

Later, when George testified that he reached for his weapon because it appeared to him that
Clark had a gun, the State asked, “[T]his is the weapon you didn’t mention at the prior trial, right?”
VRP (Aug. 28, 2014) at 129-30. The trial court asked the State to rephrase the question. The State
then asked, “The weapon you’re saying he had, now that you’re saying he had, you didn’t say that
at the prior trial?” VRP (Aug. 28, 2014) at 130. George objected and asked to make a motion
outside the presence of the jury based on “deliberate misconduct.” VRP (Aug. 28, 2014) at 130.
The trial court overruled the objection and informed George that it would hear the motion later.

The State’s cross-examination of George concluded without further incident and the trial
court excused the jury to hear George’s motion. George moved for a mistrial and sanctions against

the State based on the State’s reference to the prior trial. The State apologized for using the word
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“trial” and claimed it was “a slip of the tongue in the heat of questioning.” VRP (Aug, 28, 2014)
at 143. The trial court determined that the prosecutor’s reference to the prior trial did not constitute
deliberate misconduct and asked George for a proposed remedy. George responded that the only
remedy was a mistrial because the entire trial strategy would have been different if he had known
that the jury was going to be informed that there was a prior trial.

The trial court denied the motion for a mistrial because it did not believe the prosecutor’s
statement constituted deliberate misconduct. However, the trial court invited George to propose
any curative instructions that he believed would be helpful. George suggested that the trial court
provide the jury with “a list of all the witnesses and a list of — they’ve heard many references to
transcripts and statements — is that we give them a list, with regard to the transcripts, the date of
the transcripts, whether the questions were asked on direct or cross or redirect or recross so that
they know.” VRP (Aug. 28, 2014) at 150. The trial court declined to give the instruction because
it would be “extraordinarily difficult to draft and would be extremely confusing to the jury.” VRP
(Aug. 28, 2014) at 152. George declined to propose any other remedy short of a mistrial, which
the trial court again denied.

IIT. CLOSING ARGUMENT

During closing argument, the prosecutor focused on the differences between George’s
20009 trial testimony and his current testimony—specifically, the prosecutor focused on George’s
current testimony that Clarke was armed with a gun. George objected to these references twice
during the prosecutor’s argument, and the trial court held a sidebar on each occasion. After the
prosecutor finished his closing argument, the trial court excused the jury. George again moved for

a mistrial based on his prior objections made during the prosecutor’s closing argument.
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George argued that the prosecutor’s arguments, that George did not raise self-defense in

the prior court hearing, constituted deliberate misconduct. The trial court stated:
I did not understand [the prosecutor] to say self-defense wasn’t raised as an

issue before. [W]hat he said was very important things were at stake in 2009 and

there was no testimony about Clark having a gun. That’s what [ understood him to

say.
VRP (Sept. 2, 2014) at 105. The trial court denied the motion for a mistrial. After obtaining a
transcript and the prosecutor’s PowerPoint, George renewed the motion because he argued that the
prosecutor had falsely argued to the jury that George had left out “the most important fact” in his
2009 testimony and that his 2009 testimony “was not self-defense.” VRP (Sept. 2, 2014) at 113.
The trial court reiterated its understanding of the State’s argument:

Well, I don’t think he was stating that [George did not claim self-defense in

2009]. He was stating that the facts in 2009 didn’t establish self-defense and he’s

saying he thinks your client then fabricated a story about the gun to try to get a

better claim in self-defense. That’s my understanding of his argument. Maybe I’'m

wrong. Whether the jury believes that, it’s up to them.
VRP (Sept. 2,2014) at 109-10. The trial court did not change its ruling on the motion for a mistrial.
However, the trial court explicitly told George’s counsel that she could tell the jury that George
had testified in 2009 that he acted in self-defense. But the trial court also told defense counsel that
she could not inform the jury that the prior conviction had been reversed because the prior trial
court had denied George’s instruction on self-defense and thus, the jury had not considered the
claim of self-defense at the prior trial.

George also objected several times during the prosecutor’s rebuttal closing argument.

First, he objected because the prosecutor improperly argued about George’s prior behavior with

violence and being armed, which George argued was improper ER 404(b) evidence. Second, he
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objected because he believed that the prosecutor misstated evidence regarding George’s testimony
at trial. Third, George objected because he believed the prosecutor misstated the law on self-
defense. Fourth, George objected based on the prosecutor’s misstatement of the evidence. The
trial court overruled all these objections.

After the prosecutor finished his rebuttal closing argument, George moved for a fifth
mistrial based on his prior objections to the rebuttal closing argument. The trial court made the
following ruling:

I do not think that [the State] intentionally . . . or negligently misstated the

law. The law is in the instructions. The jurors are told that. There are different

inferences that could be made. [The State] is entitled to argue the inferences she

thinks are made. You’re entitled to argue the inferences you think can be made

from the evidence. There may be more than one potential inference. So, again, I’'m

going to deny the motion for a mistrial.

VRP (Sept. 3,2014) at 183. The trial court also reminded George that the jury was instructed that
the law was given to them in the written instructions, not in the attorney’s argument.
IV. VERDICT AND SENTENCING

The jury found George guilty of both counts of second degree murder. The jury also found

that George was armed with a firearm at the time of the commission of the crime. The trial court

entered judgment on the jury’s verdict for count I. The judgment and sentence also states:

The court DISMISSES without prejudice Count II, the guilty verdict for Murder 2
[degree] w/FASE, on double jeopardy grounds given the conviction for Count 1.

Clerk’s Papers at 380. The State recommended a sentence at the high-end of the standard
sentencing range. George asked that the trial court impose a low-end sentence. The trial court
imposed a mid-range sentence of 175 months and the 60-month firearm sentencing enhancement.

George appeals.

10
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ANALYSIS

First, George appeals his conviction for second degree murder arguing that he was denied
a fair trial based on repeated instances of prosecutorial misconduct and improperly admitted
prejudicial evidence. Second, George argues that the trial court violated double jeopardy by
entering judgment on both counts of second degree murder. Third, George argues that he is entitled
to a new sentencing hearing so that he can ask the trial court for an exceptional sentence downward
based on his youth at the time of the shooting.’

We affirm George’s conviction because George has failed to establish any prejudicial error
that deprived him of a fair trial. And George waived his challenge to his sentence by failing to
request an exceptional sentence downward at his sentencing hearing. However, the trial court
violated double jeopardy by referencing the verdict for count II in the judgment and sentence.
Accordingly, we affirm George’s conviction and sentence, but remand to the trial court to strike
the reference to the jury’s verdict on count II in the judgment and sentence.

I. FAIR TRIAL

George claims that

the scope, magnitude and complete pervasiveness of all of the misconduct and

prejudicial evidence was so corrosive and complete that it ensured that no jurors

could possibly have fairly determined the only real issue in the case - whether the

prosecution met its burden of proving, beyond a reasonable doubt, that George did
not act with self-defense.

3 George also argues that the trial court improperly instructed the jury as to the standard for self-
defense as it relates to count [I—felony murder. But George does not contend that the trial court
improperly instructed the jury on the standard for self-defense on count I—intentional murder.
Because we hold that George’s conviction on count I must be dismissed, we do not address
George’s claim that the jury instructions for count II were erroneous.

11
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Br. of Appellant at 24-25. Essentially, George argues that the cumulative error doctrine requires
areversal of his conviction. However, he does so without individually analyzing the merit of each
individual alleged error. Contrary to George’s assertion that, “[t]he facts regarding these issues
are woven throughout trial and do not summarize neatly into categories, so the entire trial and all
those errors must be reviewed at once,” the alleged errors in this case are readily ascertainable and
can be analyzed individually. Br. of Appellant at 10.

The errors here are either evidentiary irregularities or alleged instances of prosecutorial
misconduct. Before turning to George’s allegation of cumulative error, we address the merits of
each alleged error individually to determine whether an error or misconduct occurred and the
extent of the prejudice caused by the error or misconduct. Such an inquiry is necessary to
determine whether the cumulative error doctrine applies and whether the cumulative errors in this
case, if any, require reversal.

II. TRIAL IRREGULARITIES

During trial, George made several motions for a mistrial based on trial irregularities that
occurred during testimony. Specifically, George argues that three specific trial irregularities
support his cumulative error argument: (1) Johnson’s testimony that George looked like a
“monster” when he shot Clarke; (2) Johnson’s testimony that someone at the gas station stated
George and McGrew were the “same guys who shot my home boys”; and (3) Michael’s testimony
Millender told him Clark was shot “like their other friend who had been shot before.” Johnson’s
testimony that George looked like a monster was not an error; however, the other two comments

were errors and will be considered when evaluating his cumulative error argument.

12
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A. “MONSTER” DESCRIPTION

George argues that Johnson’s description of George as a “monster” was an evidentiary
error. George objected to the comment and asked that it be stricken from the record, but the trial
court overruled the objection. George argues that the comment was prejudicial within the context
of the entire trial. Because George has not established that the trial court improperly overruled his
objection to the “monster” comment, he has failed to demonstrate an error that supports his
cumulative error argument.

B. “SAME Guys WHO SHOT MY HOME Boys”

George also argues that Johnson’s testimony that someone stated, “This is the same guys
who shot my home boys a certain time ago, a week ago,” supports his argument that there was
cumulative error. VRP (Aug. 19,2014) at 94. Here, there is no dispute that the trial court properly
determined that the comment was improper. Although the individual prejudice caused by this
error was cured by an instruction to the jury; because the statement was improper we will consider
it when evaluating George’s cumulative error argument.

C. “Shot Him Like Their Other Friend Who Had Been Shot Before”

George also argues that Michael’s testimony that Millender told him Clark was shot “like
their other friend who had been shot before,” was improper and prejudicial. VRP (Aug. 19, 2014)
at 163. The statement was improper because the State objected to Michael’s testimony and the
trial court sustained the objection. Because the statement was improper, we will consider it when

evaluating George’s cumulative error argument.

13
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III. PROSECUTORIAL MISCONDUCT

George also relies on seven alleged incidents of prosecutorial misconduct to support his
cumulative error argument. A defendant alleging prosecutorial misconduct must show that the
prosecutor’s conduct was both improper and prejudicial. State v. Emery, 174 Wn.2d 741, 756, 278
P.3d 653 (2012). We will reverse for prosecutorial misconduct when there is a substantial
likelihood that the misconduct affected the jury’s verdict. Emery, 174 Wn.2d at 760. If a defendant
fails to object to improper comments at trial, fails to request a curative instruction, or fails to move
for a mistrial, we will not reverse unless the misconduct was so flagrant and ill-intentioned that no
curative instruction could have obviated the prejudice engendered by the misconduct. Emery, 174
Wn.2d at 760-61. Before determining whether any of the alleged incidents of prosecutorial
misconduct support George’s cumulative error argument, we must determine which, if any, alleged
incidents were actually improper.
A. REFERENCE TO PRIOR TRIAL

George alleges that the prosecutor engaged in misconduct by referring to the prior trial as
a trial during George’s testimony rather than a prior hearing. We agree. The trial court expressly
instructed the attorneys to refer to the prior trial as a prior hearing. And the trial court reminded
the prosecutor of this ruling during George’s cross-examination. Despite this, the prosecutor
referred to the prior trial as a trial two more times, directly violating the trial court’s order.
Although the trial court found that the prosecutor did not act deliberately, the prosecutor’s
reference to the prior trial as a trial, in direct violation of the trial court’s order, was improper.
Accordingly, the prosecutor’s reference to the prior trial as a trial is an error that we will consider

when evaluating George’s cumulative error argument.

14
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B. CLOSING ARGUMENT REGARDING CONFLICTS WITH 2009 TESTIMONY

George also argues that the prosecutor committed misconduct during closing argument by
misstating the facts regarding George’s 2009 testimony. During closing argument, prosecutors
have wide latitude to argue all reasonable inferences from the evidence. State v. Thorgerson, 172
Wn.2d 438, 448,258 P.3d 43 (2011). Here, the prosecutor’s arguments were based on the properly
admitted statements that George made in 2009. The prosecutor did not misstate the evidence
presented at trial, therefore, the argument was not improper. Accordingly, the prosecutor’s
argument regarding the differences between George’s current testimony and his 2009 testimony is
not an error that supports George’s cumulative error argument.
C. STATEMENT/SLIDE THAT GEORGE DID NOT ARGUE SELF-DEFENSE IN 2009

Similarly, George argues that the prosecutor improperly stated that George did not argue
self-defense in 2009 by using a slide which stated “2009 # self-defense.” Br. of Appellant at 20.
However, the prosecutor was not stating that George never raised self-defense in 2009. Instead,
the prosecutor was arguing that George’s testimony in 2009 was insufficient to establish a claim
of self-defense. This was a reasonable argument based on the evidence that was admitted at trial
and was not improper. Accordingly, the prosecutor’s slide and corresponding statement, that
George’s testimony in 2009 did not equal self-defense, is not an error that supports George’s

cumulative error argument.

15
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D. STATEMENT THAT “WE DON’T CARE WHAT THE DEFENDANT SAYS”

George argues that the prosecutor misstated the law regarding self-defense when he argued
that “we don’t care what the defendant says.” Br. of Appellant at 26. Because self-defense has
both an objective and subjective element, the prosecutor did not misstate the law in his closing
argument. Self-defense has both subjective and objective components. George, 161 Wn. App. at
96. The subjective component requires viewing the facts from the defendant’s point of view.
George, 161 Wn. App. at 96. The objective component requires determining what a reasonably
prudent person would have done in the circumstances. George, 161 Wn. App. at 96. Because
both components must be satisfied, the subjective component is immaterial if the objective
component is not satisfied. See George, 161 Wn. App. at 96.

Here, the prosecutor was arguing that, because a reasonable person would not have used
deadly force in this situation, the jury did not need to consider whether George subjectively
believed deadly force was appropriate. In other words, the prosecutor was arguing that because
George failed to prove one component of self-defense, the jury did not need to consider the other
component. This argument was reasonable within the context of the evidence presented at trial
and was not improper. Accordingly, there was no error that supports George’s cumulative error
argument.

E. ARGUMENT THAT CLARK MUST HAVE HAD A GUN TO ESTABLISH SELF-DEFENSE

George also argues that the prosecutor misstated the law in rebuttal argument by arguing
to the jury that George could not establish a self-defense claim unless Clark had a gun at the time
of the shooting. Although George is correct in stating that the law does not require George to

prove that Clark had a gun in order to establish a self-defense claim, the prosecutor was not arguing

16
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that the law required George to prove Clark had a gun. Rather the prosecutor was arguing that,
based on the specific facts of the case, the facts would not support a self-defense claim unless
Clarke had a gun. This argument is based on reasonable inferences drawn from the evidence
presented at trial, therefore, it was not improper. The prosecutor’s rebuttal argument that George
could not establish a self-defense claim without proving Clark had a gun was not an error and this
portion of the prosecutor’s rebuttal argument does not support George’s cumulative error
argument.
F. ARGUMENT THAT GEORGE WAS USED TO GETTING SHOT AT

George argues that the prosecutor improperly presented ER 404(b) propensity evidence to
the jury during rebuttal argument. Specifically, George argues that the prosecutor told the jury
that George had been in several dangerous situations with McGrew and was used to being shot at.
It is improper for a prosecutor to urge to jury to decide a case based on evidence outside the record.
State v. Pierce, 169 Wn. App. 533, 553, 280 P.3d 1158 (2012), remanded, 2016 WL 7104032
(2016). However, this was not new propensity evidence that the prosecutor was trying to present
during closing argument. Instead, it was argument based on evidence that was properly admitted
during trial. Accordingly, the prosecutor’s argument was not improper and this portion of the
prosecutor’s rebuttal argument does not support George’s cumulative error argument.
G. USE OF “MONSTER” COMMENT IN CLOSING

Finally, George argues that the prosecutor committed misconduct by referring to Johnson’s
“monster” comment in closing argument, and by highlighting the comment on a slide during the
argument. But this evidence was admitted at trial. And as explained above, George has provided

no basis for establishing that the “monster” comment was improperly admitted evidence. The
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prosecutor referred to a specific piece of evidence in closing argument which is not improper.
George has provided no alternative explanation for why the prosecutor’s argument based on
evidence admitted at trial would be improper. Accordingly, the prosecutor’s references to
Johnson’s “monster” comment were not improper and this is not an error that can support George’s
cumulative error argument.

IV. CUMULATIVE ERROR

George alleges that the combined effect of the alleged prosecutor misconduct and improper
evidence deprived him of a fair trial under the cumulative error doctrine. “The cumulative error
doctrine applies where a combination of trial errors denies the accused of a fair trial, even where
any one of the errors, taken individually, would be harmless.” In re Pers. Restraint of Cross, 180
Wn.2d 664, 690, 327 P.3d 660 (2014), cert. denied, 135 S. Ct. 1702 (2015). To support a
cumulative error claim, the appellant must demonstrate multiple errors. Cross, 180 Wn.2d
at 690-91.

After reviewing all of George’s alleged evidentiary errors and instances of prosecutorial
misconduct, we have determined that he has only identified three errors that will be considered in
his cumulative error argument: (1) Johnson’s spontaneous and nonresponsive statement that
someone stated Clark was shot by the “same guys who shot my home boys;” (2) Michael’s
spontaneous and nonresponsive statement that “they shot him like their other friend who was shot
before;” and (3) the prosecutor’s reference to the prior trial. Even considered together, these three

errors did not deprive George of his right to a fair trial.
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The prejudice caused by the two spontaneous, nonresponsive witness statements resulted
in the implication that George had been involved with other shootings. However, in addition to
being instructed to disregard the improper statements, the jury was specifically instructed that there
was no evidence that George had participated in shootings prior to shooting Clark. While multiple
evidentiary errors may cause cumulative error because collectively the prejudice is too great for
the jury to disregard, here, the specific prejudice caused by the errors was cured by an explicit jury
instruction. Accordingly, the two comments, even when taken together, did not cause an enduring
prejudice that denied George a fair trial.

In contrast to the evidentiary errors, the prosecutor’s improper reference to the prior trial
allegedly prejudiced George’s trial strategy and preparation rather than directly prejudicing the
jury. However, George has not explained, either at trial or on appeal, what specific prejudice was
caused by the prosecutor’s reference to the prior trial. Therefore, even though the prosecutor’s
direct violation of a court order was improper, it did not cause prejudice that requires reversal.

Based on the three alleged instances that we have determined were errors, George was not
denied a fair trial. Accordingly, his cumulative error argument fails and we affirm his second
degree murder conviction for count [—intentional murder.

V. DOUBLE JEOPARDY

George argues that the trial court violated double jeopardy by entering judgment on both
count [—intentional murder and count II—felony murder. We review double jeopardy claims de
novo. State v. Hughes, 166 Wn.2d 675, 681, 212 P.3d 558 (2009). Double jeopardy protects a
defendant from receiving multiple punishments for the same offense. U.S. CONST. amend. V;

State v. Trujillo, 112 Wn. App. 390, 409, 49 P.3d 935 (2002). “Therefore, where the jury returns
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a verdict of guilty on each alternative charge, the court should enter a judgment on the greater
offense only and sentence the defendant on that charge without reference to the verdict on the
lesser offense.” Trujillo, 112 Wn. App. at 411.

Further, a trial court may violate double jeopardy by “conditionally vacating the lesser
conviction while directing, in some form or another, that the conviction nonetheless remains
valid.” State v. Turner, 169 Wn.2d 448, 464, 238 P.3d 461 (2010). In Turner, our Supreme Court
specifically directed:

To assure that double jeopardy proscriptions are carefully observed, a judgment and

sentence must not include any reference to the vacated conviction-nor may an order

appended thereto include such a reference; similarly, no reference should be made

to the vacated conviction at sentencing.

169 Wn.2d at 464-65.

Here, the trial court violated the directive in Turner by referring to the guilty verdict on

count II in George’s judgment and sentence. Accordingly, we remand to the trial court to strike

the language in George’s judgment and sentence which refers to the jury’s guilty verdict on count

In.*

* George also notes that the State mentioned both jury verdicts in its sentencing recommendations.
In Turner, in addition to ordering the trial court to enter a corrected judgment and sentence, our
Supreme Court ordered the trial court to “redact all references to any validity or import attributable
to the vacated lesser conviction.” 169 Wn.2d at 466. Because we remand to the trial court to
remove the references to the jury’s verdict on count II, we do not address this argument further.

20



No. 46705-4-11

VI. SENTENCING

Finally, George argues that, if we decline to reverse his conviction, we should remand to
the trial court for resentencing to allow George to seek an exceptional sentence downward based
on his youth at the time of the shooting. George relies on State v. O’Dell, 183 Wn.2d 680, 358
P.3d 359 (2015), to argue that George is now entitled to use his youth at the time of the shooting
to request an exceptional sentence downward. In O’Dell, our Supreme Court held that the trial
court erred by refusing to consider an exceptional sentence downward based on its belief that it
was prohibited from considering whether youth diminished the defendant’s capacity to appreciate
the wrongfulness of his conduct or conform his conduct to the requirements of the law. 183 Wn.2d
at 696. Although George argues that his youth should be a factor to consider in evaluating his
culpability, he has waived his challenge to his standard range sentence by failing to request an
exceptional sentence downward at the time of sentencing. Therefore, we affirm George’s standard
range sentence.

Generally, a sentence within the standard sentence range for an offense may not be
appealed. RCW 9.94A.585. Our courts have recognized an exception to this general rule in cases
in which a defendant has requested an exceptional sentence, but the trial court imposed a standard
range sentence based on its belief that it did not have the authority to grant an exceptional sentence.
See O’Dell, 183 Wn.2d at 697. However, unlike the counsel in O’Dell, George did not ask the
trial court to impose an exceptional sentence downward at sentencing. Therefore, George has

failed to demonstrate that his standard range sentence is appealable.
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We affirm George’s conviction and sentence for second degree murder but remand to the
trial court to strike the language in George’s judgment and sentence which refers to the jury’s
guilty verdict on count II, the felony murder charge.

A majority of the panel having determined that this opinion will not be printed in the
Washington Appellate Reports, but will be filed for public record in accordance with RCW 2.06.040,

it is so ordered.

Awttom, {.

SUTTON,J. €

We concur:
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,
Plamtiff, | CAUSE NO. 03-1-00143-9
vs.
DMARCUS DEWITT GEORGE, MOTION AND ORDER CORRECTING

JUDGMENT AND SENTENCE
Defendant. |y ppgs 4CTION REQUIRED

PCN: 340562920

THIS MATTER coming on regularly for hearing before the above-entitied court on the
Motion of the Deputy Prosecuting Attorney for Pierce County, Washington for an order
correcting Judgment and Sentence heretofore granted the above-named defendant on September
19, 2014, pursuant to defendant's plea of guilty to the charge(s) of MURDER IN THE SECOND
DEGREE; MURDER INTHE SECOND DEGREE, as follows:

1) That Page 3 of the Judgment and Sentence, 3.2 reflects "The court dismisses without
prejudice Connt 1, the guilty verdict for Murder 2 wath FASE, on double jeopardy grounds given
the conviction for Count I" and that language should be stricken;

2} That all other terms and conditions of the Judgment and Sentence are to remain in full
force and effect as if set forth in foll herein; and the court being in all things duly advised, Now,
Therefore, 1t is hereby

ORDERED, ADJUDGED and DECREED that the Judgment and Sentence granted the

defendant on September 19, 2014, be and the same is hereby corrected as follows:

Office of Prosecuting Attorney
MOTION AND ORDER CORRECTING 930 Tacoma Avenue 5. Room 946
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1) Page 3 of the Judgment and Sentence, 3.2 is corrected as follows:

a) "The court dismisses without prejudice Count I, the guiity verdict for Murder

2 with FASE, on double jeopardy grounds given the conviction for Count I” is deleted.

2) All other terms and conditions of the original Judgment and Sentence shall remain in

full force and effect as 1f set forth in follherewn. IT IS FURTHER

ORDERED that the Clerk of the Court shall attach a copy of this order to the judgment

filed on September 19, 2014 so that any one obtaining a certified copy of the judgment wall also

obtain a copy of this order.

19,2014.

Presented by:

L D
JESSE WILLIAMS

Deputy Prosecuting Attorney
WSB# 35543

Approved as to form and Notice
Of Presentation Waived:
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MOTION AND ORDER CORRECTING
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Ephraim William Benjamin
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License Type: Lawyer
Eligible To Practice: Yes
License Status: Active

WSBA Admit Date: 6/7/1994
Contact Information
Public/Mailing Address: 3615 Steilacoom Blvd SW Ste 301

Lakewood, WA 98499-4580
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Phone: (253) 229-5406
Fax: (253) 267-0626
Website:

TDD:
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Office Type and Size: Solo in Shared Office or Suite
Practice Areas: Criminal

Languages Other Than English:  None Specified

Professional Liability Insurance
Private Practice: Yes

Has Insurance? Yes - Click for more info
Last Updated: 5/1/2018 7:00:00 AM

Committees
Member of these committees/boards/panels:
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Register Login
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IN THE PIERCE COUNTY SUPERIOR COURT
IN AND FOR THE STATE OF WASHINGTON

STATE OF WASHINGTON, NO. 05-1-00143-9
Plaintiff, NOTICE OF APPEARANCE
DEMAND FOR DISCOVERY

V.

DMARCUS GEORGE,

Defendant.

COMES NOW DMARCUS GEORGE, by and through his attorney of record,
Ephraim W. Benjamin, who hereby enters his notice of appearance and furthermore
enters a demand for discovery, pursuant to CrR 4.7.  All further notices and papers may

be served upon the attorney at the address listed below.

DATED this 3%P day of April, 2008.

[

EPHRAIM W. BEN] MT, BA #23616

Attorney for Defs

NOTICE OF APPEARANCE EPHT;(I)\:“\;V. IllitELl\::;\MlN
DEMAND FOR DISCOVERY 107 Tacoma .ivenue North
Page' 1 Tacoma, WA 98403

Tacoma (253) 272-3733
Cell (253) 229-5406
Fax (253) 272-8609
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> IN THE PIERCE COUNTY SUPERIOR COURT

IN AND FOR THE STATE OF WASHINGTON

g STATE OF WASHINGTON, NO. 05-1-00143-9
12 Plaintiff, ORDER OF INDIGENCY
11 i =
12 | DMARCUS DEWITT GEORGE,
13 Defendant. i
14 — ] |
15 The court finds that the defendant lacks sufficient funds to prosecute an appeal }
16 and applicable law grants the defendant a right to review at public expense to the extent
17 defined in this order.
18 The court orders the following;:
19 I. The filing fee is waived.
20 2. Dmarcus Dewitt George, is entitled to counsel for review wholly at public
21 ‘expense.
22 3. The appellate court shall appoint counsel for review pursuant to RAP 15.2
23 4. Dmarcus Dewitt George is entitled to the following at public expense:
24 (a) Those portions of the verbatim report of proceedings reasonably necessary
25 for review as follows: ALL PARTS OF TRIAL AND SENTENCING.

ORDER OF INDIGENCY i NN
reee? e
Tacoma (253) 272-3733

Cell (253) 229-5406
Fax (253) 272-8609
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(b) A Copy of the following clerk’s papers: ALL PAPERS

(c) Preparation of original documents to be reproduced by the clerk as
provided in rule 4.3(b).

(d) Reproduction of briefs and other papers on review that are reproduced by
the clerk of the appellate court.

(e) The cost of transmitting the following cumbersome exhibits: ALL

(f) Other items: Reserved for Appellate Counsel.

26t

DATED tl'lis)/'f‘{d’ay of March, 2009.

————

WSBA #23616

EPHRAIM W. BENI,
Attorney for Defendaf:

ORDER OF INDIGENCY EPHRAIM W. BENJAMIN
i Attorney at Law
Page- 2 233 St. Helens Avenue

Tacoma, WA 98402
Tacoma (253) 272-3733
Cell (253) 229-5406
Fax (253) 272:8609
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Subject: OPD Case Appointment
The following indigent criminal case from your county is WE Eks QFFICE
on appeal. The attorney listed below has been appointed to i UN‘(Y
represent the defendant.in this appeal. :
P ppea }!\PR 1 2009 em
‘Attorney: ......c.... ... NIELSEN, ERIC AM g AS 10‘:*
Attorney Bar No.. ........ 12773 w Clety

‘Court of Appeals Case No.: 39085-0

Court of Appeals Division: 2

Case Name: ............... STATE VS. DMARCUS D. GEORGE
COUtY: v Pierce

Trial Court Case No.: .... 05-1-00143-9

Notice of Appeal Date; ... 03/25/2009

Case Type: ... All Other Cases

This e-mail has been provided at your request for
information purposes only.

Washington State Office of Public Defense
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Legal Profile

Eric J. Nielsen

License Number: 12773

License Type: Lawyer

Eligible To Practice: Yes

License Status: Active

WSBA Admit Date: 11/2/1982

Contact Information

Public/Mailing Address: Nielsen Broman & Koch PLLC
1908 E Madison St

Seattle, WA 98122-2842
United States

Email:

Phone: (206) 623-2373
Fax: (206) 623-2488
Website:

TDD:

Practice Information Identified by Legal Professional

Firm or Employer: Nielsen Broman & Koch PLLC
Office Type and Size: 11-20 Lawyers in Firm
Practice Areas: Appellate, Criminal, Indian

Languages Other Than English: None Specified
Professional Liability Insurance

Private Practice: Yes

Has Insurance? Yes - Click for more info

Last Updated: 1/24/2018 8:00:00 AM
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PIERCE COUNTY

June 22 201
KEVIN S

COUNTY
NO: 05-1-

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR PIERCE COUNTY
STATE OF WASHINGTON,
Plaintiff, CAUSE NO. 05-1-00143-9
VS. NOTICE OF APPEARANCE &
DEMAND FOR DISCOVERY
DMARCUS DEWITT GEORGE,
Defendant.

ED
RK'S OFFICE
WASHINGTON

P 8:30 AM
[TOCK

CLERK
D0143-9

TO:  CLERK, PIERCE COUNTY SUPERIOR COURT
AND TO: PIERCE COUNTY PROSECUTOR’S OFFICE

PLEASE TAKE NOTICE that Barbara Corey makes her appearance for and behalf of the
Defendant, DMARCUS DEWITT GEORGE, herein, and a copy of all pleadings should be served upon
him at office address stated below.

FURTHER, PLEASE TAKE NOTICE that, pursuant to the authority of CrR 4.7, CrR 6.13(c)(2),
the Fourth, Fifth, Sixth and Fourteenth Amendments to the United States Constitution, and Article 1,
Sections 3, 7, 29, and 30, and the Tenth Amendment to the Washington State Constitution;

THE DEFENDANT HEREBY makes the following demands, motions, and requests for
discovery in the matter(s) pending under this Cause Number:

1. A written Bill of Particulars, including a description of all facts upon which the
prosecution intends to rely to support the charge(s) pending against the Defendant, and a statement of the

specific status under which the Defendant is charged;

NOTICE OF APPEARANCE Barbara Corey, Attorney, PLLC
Page | 902 South 10™ Street
Tacoma, WA 98405
253-779-0844
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2. Copies of any and all police or investigative reports and statements of claimed experts
made in connection with this particular case, including results of physical or mental examinations and
scientific tests, experiments, or comparisons made in connection with the Defendant’s arrest;

3. The names and addresses of any and all persons whom the plaintiff intends to call as
witnesses at the hearing or trial, together with any and all written or recorded statements, and the
substance of any oral statements of such witnesses, together with a summary of the expected testimony of
any witness the Plaintiff intends to call if the substance of the expected testimony is not contained in the

materials otherwise provided;

4. Copies of any and all forms read to or signed by the Defendant containing information
regarding his rights;
5. Copies of any written or recorded statements and the substance of any oral statements

made by the Defendant, and take notice that the Defendant hereby demands a hearing pursuant to CrR 3.5
if the prosecution intends to offer any such statements in its case in chief;

6. A list of, copies of, and access to any books, papers, documents, photographs, or tangible
objects with the Prosecuting Attorney intends to use in the hearing or trial;

7. A list of all items or things which were obtained from or belonging to the Defendant,
regardless of whether the Prosecutor intends to introduce said items at hearing or trial;

8. A description of any other tangible evidence which the Plaintiff intends to use at the
hearing or trial which are not contained in the materials otherwise provided pursuant to these demands;

9. Copies of any photographs, recordings or video-tapes made of the Defendant or of the
crime scene for viewing by the Defendant and/or his attorney prior to trial;

10. Any record or prior criminal conviction known to the Prosecuting Attorney of the
Defendant and persons whom the Prosecuting Attorney intends to call as witnesses at the hearing or trial;

11. Any material or information within the Prosecutor’s knowledge which tends to negate the

Defendant’s guilt as to the offense charged;

NOTICE OF APPEARANCE Barbara Corey, Attorney, PLLC
Page 2 902 South 10™ Street
Tacoma, WA 98405
253-779-0844
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12. Any expert witness whom the Prosecuting Attorney will or may call at the hearing or
trial, the subject of their testimony, a copy of the resume or curriculum vitae and any reports they have
submitted to the Prosecuting Attorneys;

13. A copy of any tape recording of radio or telephone communications made over or
through the “911” system and relating to the identity, investigation, detention, arrest and booking or
charging of the Defendant;

14. Defendant objects to the date of arraignment, demands trial within the time period
required by CrR 3.3, objects to any trial date not so set and moves the Court for an Order setting a speedy
trial date.

15. Defendant further objects to the failure of the prosecution to properly verify the
complaint herein, objects to the untimely filing of the same and moves to dismiss all charges pending
herein.

YOU ARE FURTHER HEREBY NOTIFIED that the failure to comply with these requests will
result in the Defendant moving for appropriate relief from the Court.

DATED the 22" day of June, 2012.

/s/Barbara Corey, WSB #11778
Attorney for Defendant

902 South 10" Street

Tacoma, WA 98405

Phone: 253-779-0844

Fax: 253-272-6439
E-Mail: Barbara@bcoreylaw.com

CERTIFICATE OF SERVICE:

I declare under penalty of perjury under the laws

Of the State of Washington that the following is a true

and correct: That on this date, I delivered via ABC- Legal
Messenger a copy of this Document to: Fred Wist, Pierce County
Prosecutor’s Office, 930 Tacoma Ave So, Room 946

Tacoma, Washington 98402

06/22/12 /s/Kim Redford
Legal Assistant
kim@bcoreylaw.com

NOTICE OF APPEARANCE Barbara Corey, Attorney, PLLC
Page 3 902 South 10™ Street
Tacoma, WA 98405
253-779-0844
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Legal Profile

Barbara L. Corey

License Number: 11778

License Type: Lawyer
Eligible To Practice: Yes
License Status: Active

WSBA Admit Date: 10/27/1981
Contact Information

Public/Mailing Address: Law Offices of Barbara Corey
902 S 10th St
Tacoma, WA 98405-4537
United States

Email: barbara@bcoreylaw.com
Phone: (253) 779-0844

Fax: (253) 272-6439
Website: www.bcoreylaw.com
TDD:

Practice Information Identified by Legal Professional

Private Practice: Yes
Has Insurance? Yes - Click for more info
Last Updated: 1/29/2018 8:00:00 AM


http://www.wsba.org/Licensing-and-Lawyer-Conduct/Status-Changes/Legal-Directory-Reference
http://www.wsba.org/Licensing-and-Lawyer-Conduct/Status-Changes/Legal-Directory-Reference
mailto:barbara@bcoreylaw.com
http://www.bcoreylaw.com/
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and

STATE OF WASHINGTON,

DMARCUS DEWITT GEORGE,

ORIND 098-29-14

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR PIERCE COUNTY

Plaintift, CAUSE NO. 05-1-00143-9

ORDER OF INDIGENCY

Defendant.

1.

Page 1

THIS MATTER having come before the court on the motion of the defendant,
DMARCUS DEWITT GEORGE and the Court having considered the written materials and
argument of counsel, based upon the grounds that the defendant lacks sufficient funds to
prosecute an appeal and that applicable law grants the defendant a right to review at public

expense to the extent defined in this order, NOW THEREFORE ORDERS:

DMarcus Dewitt George is entitled to the following at public expense:
a. An attorney

b. Copies of all papers in possession of the clerk regarding this matter as
later requested by the defendant’s attorney

C. Reproduction of all briefs and documents of court papers in review which
are produced by the clerk of the appellate court.

d. Preparation of original documents by the Clerk as provided by RAP 14.3
(b).

e. The filing fee.

ORDER OF INDIGENCY Barbara Corey. Altorney, PLLC

902 South 10" Street
Tacoma, WA 98405
253-779-0844
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f. The verbatim report of proceedings.

J

DONE IN OPEN COURT this 0%/

Dept. #17

Presented by:

Attorney for Defend:(r: f

ORDER OF INDIGENCY Barbara Corey, Attorney, PLLC
Page 2 902 South 10" Street
Tacoma, WA 98405
253-779-0844
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The following indigent criminal case from your county is
on appeal. The attorney listed below has been appointed to
represent the defendant in this appeal.

F‘LEERKS OFFICE

County: o ivnrennns
Trial Court Case No.:
Notice of Appeal Date:
Case Type: ...iiiiiiivnrian

|  Attorney: ................ RUSSELL SELK, KATHRYN y COUNTY CU

|  Attorney Bar No.: ........ 23879 .
| Court of Appeals Case No.: 46785-4 UCT '1.2““* P

| Court of Appeals Division: 2 AN QUNTY WASH! N%T‘Sr‘
l[ Case Name: . .ivevvrvrrsnnn P\E%?& %TOCK, County SERUTY
|

|

|

This e-mail has been provided at your request for
information purposes only.

Washington State Office of Public Defense
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Department of

Corrections

WASHINGTOMN STATE
Home News & Information Inmate Data Search

Inmate Search

To improve public safety the Department of Corrections publishes information about currently
incarcerated individuals. All information provided through the application is subject to the agency's
Disclaimer and Terms of Use. You may contact us to obtain more information about current and
former inmates and supervisees.

Enter a DOC Number or last name to browse for a specific inmate. Special characters and multi-
word search terms cannot be used.

aeorae Submit

Inmate Search Results:
Search results display in ascending order based on DOC Number.

DOC Number: 870911
Offender Name: GEORGE, DMARCUS D
Location: Clallam Bay Corrections Center

SAVIN Notification: Register to be notified



http://www.doc.wa.gov/
http://www.vinelink.com/vinelink/servlet/SubjectSearch?siteID=48626&agency=900&offenderID=870911
http://www.doc.wa.gov/corrections/incarceration/prisons/cbcc.htm
http://www.doc.wa.gov/information/definitions.htm#doc-number
http://www.doc.wa.gov/information/resources.htm#doc
http://www.doc.wa.gov/information/inmate-search/disclaimer.htm
http://www.doc.wa.gov/information/search.htm
http://www.doc.wa.gov/information/default.htm
http://www.doc.wa.gov/

RUSSELL SELK LAW OFFICE
July 31, 2018 - 4:28 PM

Filing Personal Restraint Petition

Transmittal I nformation

Filed with Court: Court of Appeals Division 1l

Appellate Court Case Number: Case Initiation

Trial Court Case Title: State of Washington Vs George, Dmarcus Dewitt ** cod**
Trial Court Case Number: 05-1-00143-9

Trial Court County: Pierce County Superior Court

Signing Judge:

Judgment Date: 07/31/2017

The following documents have been uploaded:

« PRP_Affidavit_Declaration_20180731161634D2202303_9357.pdf
This File Contains:
Affidavit/Declaration - Service
The Original File Name was geor gebriefappcover 12018fin.pdf
« PRP_Motion_20180731161634D2202303_3922.pdf
This File Contains:
Motion 1 - Other
The Original File Name was georgemtntransferdiv.pdf
« PRP_Motion_20180731161634D2202303_6633.pdf
This File Contains:
Motion 2 - Waive - Filing Fee
The Original File Name was geor gefinances2018fin.pdf
« PRP_Other_20180731161634D2202303 2411.pdf
This File Contains:
Other - Appendices
The Original File Name was georgebriefappcover2.2018fin.pdf
« PRP_Personal_Restraint_Petition 20180731161634D2202303_0112.pdf
This File Contains:
Personal Restraint Petition
The Original File Name was georgepr p2018fin.pdf
« PRP_State of Finances 20180731161634D2202303 9248.pdf
This File Contains:
Statement of Finances
The Original File Name was georgebriefappcover 3.2018fin.pdf
« PRP Verification_by Petitioner_20180731161634D2202303_7067.pdf
This File Contains:
Verification by Petitioner
The Original File Name was georgepr pbrieffin2018.pdf

A copy of the uploaded files will be sent to:
« KARSDroit@gmail.com

Comments:



Sender Name: Valerie Greenup - Email: valerie.russellselklaw@gmail.com
Filing on Behalf of: Kathryn A. Russell Selk - Email: KARSdroit@gmail.com (Alternate Email:
Valerie kathrynrussellselk@gmail.com)

Address:

1037 NorthEast 65 th Stl PMB 176
Seattle, WA, 98115

Phone: (206) 782-3353

Note: The Filing 1d is 20180731161634D2202303



