
IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION TWO

In re the Personal Restraint ) No.                               
)

of ) PERSONAL RESTRAINT
) PETITION

D’MARCUS GEORGE, )
                 Petitioner.                         )

A. STATUS OF PETITIONER

Comes now the Petitioner, D’MARCUS GEORGE, by and

through his attorney, Kathryn Russell Selk of RUSSELL SELK LAW

OFFICE, and applies for relief from unlawful restraint.  Mr. George is

currently in custody in the state Department of Corrections serving a

term of 235 months imposed by the Honorable Judge Ronald E.

Culpepper in Pierce County Superior Court after a trial in September

of 2014.  Judgment and Sentence (attached as Appendix A).      

B. INFORMATION REQUIRED UNDER RAP 16.4

1. First trial and first appeal

a. In 2009, Mr. George was tried by jury in front of 
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the Honorable Judge Katherine Stolz on an amended information

which accused Mr. George of count I:  first-degree premeditated

murder and second-degree felony murder based on assault, with

both charges alleged with firearm enhancements.  Amended

Information (attached as Appendix B).  For count 1, the jury found

Mr. George not guilty of first-degree murder as charged, were unable

to agree on the lesser included of second-degree murder but found

him guilty of the lesser crime of first-degree manslaughter and of

being armed with a firearm during the crime.  2009 Verdict Forms

(attached as Appendix C).  For count 2, the jury found Mr. George

guilty of second-degree felony murder as charged, also finding by

special verdict that George was armed with a firearm.  App. C.  

b. After sentencing, Mr. George appealed.  2009 

Judgment and Sentence (attached as Appendix D); 2009 Notice of 

Appeal (attached as Appendix E).  On April 8, 2011, a two-judge

majority of Division Two of the court of appeals reversed the

convictions in a published opinion.  See State v. George, 161 Wn.

App. 86, 94, 249 P.3d 202, review denied, 172 Wn.2d 1007 (2011)

(attached as Appendix F).  The state’s Petition for Review was denied
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and the Mandate issued for that appeal on September 20, 2011.  See

2011 Mandate (attached as Appendix G).  

2. The second trial, second appeal and correction

a. On remand, the state filed a second amended 

information charging count 1: second-degree intentional murder

(with a firearm enhancement) and count 2: second-degree felony

murder with a predicate of either first- or second-degree assault

(with a firearm enhancement).  See Second Amended Information,

(attached as Appendix H).  

b. The retrial was held before the Honorable Judge 

Ronald E. Culpepper on August 11-i4, 18-21, 25-28, September 2-4,

2014, after which the jury convicted Mr. George of both counts as

charged.  Clerk’s Minutes (attached as Appendix I); 2014 Verdict

Forms (attached as Appendix J).  On September 19, 2014, Judge

Culpepper imposed a sentence of 220 plus 60 months “flat time” for

the sentencing enhancement on count I, the second-degree murder

conviction.  App. A.     

c. Mr. George appealed.  2014 Notice of Appeal 

(attached as Appendix K).  On February 22, 2017, the court of
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appeals, Division Two, reversed and dismissed the conviction on

count 2 as in violation of the state and federal prohibitions against

double jeopardy, but affirmed the conviction on count I.  2017

Opinion (attached as Appendix L).  Mr. George filed a Petition for

Review which was denied by the Supreme Court on June 28, 2017.  

See 2017 Mandate (attached as Appendix M).  The judgment and

sentence was amended on July 31, 2017.   Motion and Order (attached

as Appendix N).

d. Petitioner has not previously sought relief by 

way of Personal Restraint Petition.  

3. Information regarding prior counsel/indigency

a. Petitioner’s appointed counsel for the 2009 trial 

was Ephraim Benjamin, WSBA #23616, whose office address is

currently listed by the Washington State Bar Association directory as

3615 Steilacoom Blvd. SW, Suite 301, Lakewood, WA.  98499-4580. 

See WSBA website printout (attached as Appendix O); Notice of

Appearance (attached as Appendix P).  

b. For the appeal from the first trial, Mr. George’s 

appointed counsel was Eric Nielsen, WSBA #12773, whose office
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address is currently listed by the Washington State Bar Association

directory as 1908 E. Madison St., Seattle, WA.  98122-2842.  See Order

of Indigency (attached as Appendix Q); Appointment (attached as

Appendix R); WSBA website printout (attached as Appendix S).

  c Petitioner’s appointed counsel for retrial was 

Barbara Corey, WSBA #11778, whose office address is currently listed

by the Washington State Bar Association directory as 902 S. 10th St.,

Tacoma, WA.  98405-4537.  See Notice of Appearance (attached as

Appendix T); WSBA website printout (attached as Appendix U).  

d. For his appeal from the second trial, Mr. 

George’s appointed counsel was Kathryn Russell Selk, undersigned

counsel, whose office address is currently 1037 Northeast 65th St.

#176, Seattle, Washington, 98115.  See Order of Indigency (attached

as Appendix V); Appointment (attached as Appendix W).

4. Current situation

Mr. George is currently in custody under this cause number,

housed under DOC # 870911 at Clallam Bay Corrections Center, 1830

Eagle Crest Way, Clallam Bay, WA.  98326.  See DOC Inmate Locator

printout (attached as Appendix X).  
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C. GROUNDS FOR RELIEF

The grounds for relief and arguments in support of the

petition are contained in petitioner's Brief in Support of Personal

Restraint Petition, filed herewith.  Petitioner incorporates the

arguments in the Brief into this Petition and asks the Court to grant

him relief from the unlawful restraint which he is suffering.

D. REQUEST FOR RELIEF

For the reasons stated in the Brief in Support of Petition being 

filed along with this petition, Mr. George respectfully asks the Court

to grant him relief from the unlawful restraint he is suffering.
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E. OATH 

After being first duly sworn, on oath, I depose and say: That I 

am the attorney for the Petitioner, D'marcus George, that I have read 

the petition, know its contents, and I believe the petition is true. 

DATED this ~y of#~ , 2018. 

Kathryn Russell Selk, WSBA N 
Counsel for Petitioner 

9f ('' 
Subscribed and sworn to before me this 3-L_ day of~ 
2018. ~ · / 

otary Public and fo~ State oC / 
Washington, residing a rfl/(r ~µ.,.s 
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SHAUNCEY STEPHEN 

Notary Public 
State of Washington 

My Appointment Expires 
Mar 19,2021 
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY 

STATE OF WASHINGTON, 

Plaintiff, CAUSENO: 05-1-00143-9 

vs. 

DMARCUS DEWITT GEORGE, WARRANT OF COMMITMENT 
1) 0 Camty Jail 
2) IZI Dept ofCarectims 

Defendant 3) • Other Custody 

THE STATE OF WASHINGTON TO THE DIRECTOR OF ADULT DETENTION OF PIERCE COUNTY: 

WHEREAS, Judgment has been pronounced against the defendant in the Superier Coort of the State of 
Washington far the County of Pierce, that the defendant be punished as specified in the Judgment and 
Sentence/Order Modifying/Rev acing ProbatiCll/Cornmunity SUpervisim, a full and carect cq,y of which is 
attad!ed hereto. 

[ ] 1. YOU, THE DIRECTOR, ARE COMMANDED to receive the defendant fer 
classificatim, ccnfinement and placement as erdered in the Judgment and Sentence. 
(SE!Jtence of cmfinement in Pierce C runty Jail). 

~ 2. YOU, THE DIRECTOR, ARE COMMANDED to take and deliver the defendant to 
the proper officers of the Department of Carectians; and 

YOU, THE PROPER OFFICERS OF THE DEPARTMENT OF CORRECTIONS, 
ARE COMMANDED to receive the defendant fer classification, confinement and 
placement as ardered in the Judgment and Sentence. (Sentence of ccnfinement in 
Department of Ca-rectims rnstody). 

WARRANT OF 
COMMITMENT -1 

Office of Prosecuting Attorney 
930 Tacoma Avenue S, Room 946 
Tacoma, Washington 98402-2171 
Telephone: (253) 798-7400 
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[ ] 3. YOU, THE DIRECTOR, ARE COMMANDED to receive the defendant fer 
dassificatim, confinement and placement as crdered in the Judgment and Sentence. 
(Sentmce of confmanent or placement nci: covered by Seaims 1 and 2 above). 

':}]j)fa11- f?or lie)- o /1/ 
Dated:~ 

CERTIFIED COPY DELIVERED TO SHERIFF 

~!='P 2 2 2014 -✓,1 / --4'-
"fl"ate. ___ By I t// - Deputy 

STATE OF WASHINGTON 
ss: 

Ccunty of Pierce 

I, Kevin Stock, Clerk of the above entitled 
Court, do hereby certify that this fcregoing 
instrument is a true and ccrrect copy of the 
<riginal now on file in my office. 
IN WITNESS WHEREOF, I hereumo set my 
hand and the Seal of Said Court this 
__ day of _____ ~---~ 

KEVIN STOCK, Clerk 
By: _________ Deputy 

die 

WARRANT OF 
COMMITMENT -:l 

-,-:CL~~~_...-<::::::::. 
By: __ _/..-:;,__-~,.,..✓-~'~-~ /1/ _____ ~ 

iii§UTY CLERK 

Office of Prosecuting Attorney 
930 Tacoma A,,enue S. Room 946 
Tacoma, Washington 98402-2171 
Telephone: (253) 798-7400 
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STATE OF WASHINGTON, 

DMARCUS DEWIIT GEORGE 

SID: WA22034454 
DOB: 02/09/84 

• 

Plaintiff, CAUSE NO. 05-1-00143-9 

JUDGMENT AND SENI'ENCE (FJS) 

IXf Pri= 

05-1-00143-9 

[ J RCW 9.94A712\9.94A507PrisonConfineme'lt 
Defendant. [ J Jail One Year a- Less 

[ J First-Time Offender 
[ J Special Sexual Offender Sentencing Alternative 
[ J Special Drug Offender Sentencing Alternative 
[ J Alternative to Caifinement (ATC) 
[) Clerk'sArtionRequired,para4.S(SDOSA), 
4-7 and 4.8 (SSOSA) 4.15.2, 5.3, 5-6 and 5.8 

Juvenile Decline Msndst Discretiona 

I. BEARING 

I. I A sentencing hearing was held end the defendant, the defendant's lawyer end the (deputy) prosecuting 
attcmey were presenL 

IL FINDINGS 

There being no reaS<ZI why judgment should not be praiounced, the court FINDS: 

21 CURRENT OFFENSE(S): The defendant was foond guilty ai 09/04/14 
by [ I plea [ XI jury-verdict [ J bench trial of: 

COUNT CRJMl! RCW l!NHANCl!Ml!lH DATl!OP 
TYPl!• CRIMI! 

I MURDER 2 (D4) 9.41.010 FASE 06'21/04 
9.94A310 
9.94A510 
9.94A370 
9.94A530 
9A32.050/'1)(a) 

IllCIDl!NTNO. 

PCSD 041730972 

• (F) Frrearm, (D) Other deadly weapons, 0l) VUCSA ma protected zone, (VH) Veil. Hrni, See RCW 46.61.520, 
(JP) Juvenile present, (SM) Sexual Motivation, (SCF) Sexual Conduct with a Child fa- a Fee. See RCW 
9.94A 533(8). (If the crime is a drug offense, indudethe type of drug in the secaid column) 

JUDGll.1ENT AND SENTENCE (JS) 
(Felmy) ()/2007) Page I of 11 Office or Prosecuting Attorney 

930 Tacoma A\·enue S. Room 946 
Tacoma. Washington 98402-2171 
Telephone: (253) 798-7400 
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as charged in the SECOND AMENDED Infarmaticn 

[X] A special verdia/finding far= of firearm was returned en Count(s) I RCW 9.94A602, 9.94A.533. 
[ J Currmt offenses encompassing the same aiminaJ conducl and counting as me crime in det=ining 

the offender scrre are (RCW 9.94A589): 

J Other- ClllTeill: anvicticns listed under- different cause lllJinbe.-s used in calculating the offender scare 
are Oist offense and cause number-): 

2.2 CRIMINAL HJSI'ORY (}<.CW 9.94A.525): 

1 
2 

2.3 

CRIME DATEOF SENTENCING DATE OF AarJ TYPE 
SENTENCE COURT CRIME ADULT OF 

(Crunty & State) JrJV CRIME 
~ ..,_,,., ,.., u, WA A MJOU 

Urv,· .,. ,vn 
""""~ 

u, . WA A m10u 

J The crurt fmds that the following prier anvictions are me offense fer purposes of determining the 
offender- scare (RCW 9.94A525): 

SENTENCING-DATA: 

COUNT Ol'l'l!NDl!R. S!RIOUS!ll!SS STANDARD RANGI! PLUS TOTAL STANDARD MAXIMUM 
NO. 

I 

2.4 

2.5 

SCOR.I! LJ!Vl!L (not m~1umns m}mu;omo~ l!NHANCl!Ml!II TS RANGI! 
(=lu4ns ,nbm.,m•~ 

0 xrv 123-220 MONTHS 60MONTH 183-280 MONTHS 
FASE 

[ ] EXCEPTIONAL SENTENCE. Substantial and canpelling reasons exist which justify an 
E!ltC<ptional sentence: 

[ I within [ ] below the standard fllllge f<r Crunt(s) _____ . 

[ J abC<1e the standard range fer Crunt(s) _____ ~ 

Tl!R.M 

LIFE 

[ J The defendant and state stipulate that justice is best se.-ved by imposition of the exe<pticnal sentence 
ab"" e the standard range and the crurt fmds the E!ltC<ptional sentence furthe.-s and is consistent with 
the interests of justice and the purposes of the sentencing reform Sc1 

[ J Aggravating faacrs were [ J stipulated by the defendant, [ J ftlUtld oy the crurt after-the defendant 
waived jury trial, [ J ftlUtld by jury by special interrogatory. 

Findings of faa and ccndusicns of law are attached in Appendix 2.4. [ J Jury' sspedal inte.-rogsta-y is 
attached. The Prosecuting Attorney [ J did [ J did oot recommend a similar sentence. 

ABILITY TO PAY LEGAL FINANCIAL OBLIGATIONS. The court has considered the total amount 
owing, the defendant's past, present and flllllre ability to pay legal fmandsl obligations, including the 
defendant's fmandal resrurces and the likelihood that the defendant's st.sills will change. The court fmds 
that the defendant has the ability or likely future ability to pay the legal fmandal ollligstions imposed 
he.-ein RCW 9.94A.753. 

[ J The following ex!raardinary circumstances E!ltist that mske restitution ingppropriate (RCW 9.94A 7 53): 

J The following exiraa-dinary circumstances E!ltist that make payment ofnomrumdsta-y legal fmandal 
ollligsticns inappropriate: 

JUDGMENT AND SENTENCE (JS) 
(Felony) (7/20C/T) Page 2 of I l Office of Pro~ccuting Attorney 

930 Tacoma Avenue S. Room 946 
Tacoma, Washington 98402-2171 
Telephone: (253) 798-7400 
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[ ] FELONY FIREARM OFFENDER REGl:STRATION. The defendant canmitted a felcny faearm 
offense as defined in RCW 9.41.010. 

[ J The court ccnsidered the following factcr,: 

[ ] the defendant's criminal hi stay. 

[ J whether the defendant has pre<1ioosly been found not guilty by reascn of insanity of any offense in 
this stste or els.,,.here. 

[ J e<1idence of the defendant's propensity for violence that woold likely endanger perscns. 
[ J other: _________________________ _ 

[ J The court decided the defendant [ J should [ J should net register as a felcny f"irearm offender. 

3.1 

3.2 

m. JUDGMENT 

The defendant is GUILTY of the Counts and Charges listed in Paragraph 2 l. 
0 

-.J / F'ASf. 
[X] The court DISMISSES withOllt prejudice C aunt II, the guilty verdict f<r t"'••cA-. 2. [ J 'flte ' 
defen&SP.1 is fai:md lro:F CUEL'fl• of Cew.1!:I ,... 

""' J.-l.lc )•or,r;a.1 !')r••~ ('Ji"W\ ~'-<.. c.o.-..i,-\;.,,. TOr C...."+ J:.. 

IV. SENTENCE AND ORDER 

IT IS ORDERED: 

4.1 Defendant shall pay to the Clerk of this Court: (Pi,m CoumyCl,dc, 930 h,omoAv, #110. h,om• WA 98402) 

J.ASSCODE 

IUNIRJN 

PCV 

DNA 

PUB 

FRC 

FCM 

EXT 

$ Restiwticn to: 
(Name and Address--address may be withheld and provided ccnfidentially to Clerk's Office). 

$ 500.00 Crime Victim assessment 

$ l 00. 00 DNA Database Fee 

$---,,,,.--,.,...COllrt-AppointedAttcrneyFees and Defense Costs 
IW-~ . 

$ .... Criminal Filing Fee 

$ Fine 

$ Extraditicn Costs 

OTHER LEGAL FINANCIAL OBLIGATIONS (specify below) 

$ 31oJ5.'IC.. OtherCostsfor:--=t,t;,_{'-.....L+,--'-"=·""'-'-=Lo=s'-"b ________ _ 

$ Other Costs for: ___________________ _ 

l'1~5.'1'65::p J:' 7 TOTAL 

p(l The above total does not include all restiwticn which may be set by later order of the court. An agreed 
restiwticn order may be entered RCW 9.94A 753. A restiwticn hearing: 

[ J shall be set by the prosecutor. 
~is scheduled for__,_/-"0+/.._( .... 7i.,_./,_i '{.,__ _________________ _ 

t R.t:S III 0 lluri. Order Attached 

JUDGMENT AND SENTENCE (JS) 
(Felcny) (//2007) Page 3 of 11 Office of Prosecuting Attorney 

930 Tacoma Awnue S. Room 946 
Tacoma, Washington 98402-2171 
Telephone: (253) 798-7400 
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[ ] The Department of Ccrrections (DOC) or clerk of the cCllrt shall immediately issue a Notice of Payroll 
Deduction. RCW 9.94A. 7602, RCW 9.94A. 760(_fr). 

[X] All payments shall be made in accordance with the policies of the clerk,commencing immediately, 
tmless the cCllrt specifically sets forth the rate herein: Nat less than $~r CO( per manlh 
canmencing . p,, Ooc_ . RCW 9.94. 760. If the court does not set the rate herein, the 
defendant shall rep art to the clerk's office within 24 hoon; of the entry of the judgment and sentence to 
setup apaymentplan 

The defendant shall rep art to the clerk of the CCllrt or as directed by the clerk of the cCllrt to pr<Nide 
financial and other infa-maticn asrequested. RCW 9.94A. 760(!)(!') 

[ ] cosrs OF INCARCERATION. In additicn to other costs imposed herein, the court finds that the 
defendant has or is likely to have the means to pay the costs of incarceration, ar,d the defendant is 
ordered to pay such costs at the statutayrate. RCW 10.01.160. 

COLLECTION COSTS The defendant shall pay the costs of services to coll ea unpaid legal financial 
obligations per contraa or statute. RCW 36.18.190, 9.94A 780 and 19.16.500 . 

INTEREST The financial obligations imposed in this judgment shall bear interest frtm the date of the 
judgm.m. until payment in full, at the rate applicable to civil judgme= RCW I 0.82. 090 

cosrs ON APPEAL An award of costs cn appeal against the defendant may be added to the tctal legal 
financial obligations. RCW. I 0. 7 3. 160. 

I_, 4.lb ELECTRONIC MONITORINGREIMBURSEMENf. The defendant is ordered to reimburse 
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4.2 

4.3 

4.4 

________ (name of electronic monitoring agency) at ____________ ~ 

for the cost of pretrial electrcnic monitoring in the amount of$--------~ 
[X] DNA TESTING. The defendant shall have a blood/biological sample drawn for purposes of DNA 
identificaticn analysis and the defendant shall fully cooperate in the testing. The appropriate agency, the 
camty or DOC, shall be respansible for obtaining the sample prior to the defendant's release fran 
ccnfinement RCW 43.43.754. 

[ ] HIV TESTING. The Health Department or designee shall test and counsel the defendant for mv as 
socn as possible and the defendant shall fully cooperate in the testing. RCW 70.24.340. 

NO CONTACT ~'\'{ .P., 
The defendant shall not have contact with -;&-.,-..1... (.\,.rl(. (name, D/..B~ including, but not 
limited to, perscnal, vernal, telephonic, written or contact thra,gh a third party for i ~ (not to 
exceed the maximum statutay 5€!ltence). 

I J Danestic Violence No-Contact Order, Antiharassment No-Contact Order, or Sexual Assault Proteaicn 
Order is filed with this Judgment and Sentence. 

OTHER: Property may have been taken into custody in ccnjuncticn with this case. Property may be 
returned to the rightful owner. Any claim for retum of such property must be made within 90 days. After 
90days, ifyw do not make a claim, property maybe disposed of according to law. 

JUDGMENT AND SENTENCE (JS) 
(Felcny) (7/2007) Page 4 of 11 Office of Prosecuting Attorney 

930 Tacoma A,·enue S. Room 946 
Tacoma, Washington 98402-2171 
Telephone: (253) 798-7400 
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[ ] All property is hereby fafeited 

[ ] Property may have been taken into rustody in conj!lllction with this case. Property may be returned to 
the rightful own..-. .Any daim fee return of such property must be made within 90 dsys. Afte- 90 days, if 
yru do not make a daim, property maybe disposed of acarding to law. 

BOND IS HEREBY EXONERATED 

CONFINEMENT OVER ONE YEAR The defendsnt is sentenced as follows: 

(a) CONFINEMENT. RCW 9.94A589. Defendant is sentenced to the followingt..-m of total 
a:nfinement in the custody of the Department of Ccrrections (DOC): 

l1-5 months on Collllt months on Count -----
months on Collllt months on Count -----
months on Collllt months on Collllt ----- -----A special finding/ve-dict having been ente-ed as indicated in Section 2. I, the defendant is sentenced to the 

following additional t..-m of total confinement in the rustody of the Department of Ccrrections: 

Cd) months on Collllt No months on Collllt No 

months on Collllt No months en CDllllt No ---- ----
____ months onCollllt No _____ months en CDllllt No 

Sentence enhancements in Colllll$ _ shall rllll 
[ ] conrurrent [ J conseaJl.ive to each othe-. 

Sentence enhancements in CoUllt,:; shall be s..-ved 
rxf flat time [ ] subject to earned good time credit 

Aclual numb..- of months of total confinement ardered is: ____ ';};_~_!) __ f"l_orrl--'-~------

(Add mandatcry firesrm, deadly weapons, and sexual motivation enhancement time to rllll consecutively to 
othe- counts, see Sectien 2.3, Sentencing Data, above). 

[ ] The confinement time on Crunt(s) ___ contain(s) a mandatcry minimum term of _____ . 

CONSECUTIVE/CONCURRENT SENTENCES. RCW 9.94A589. All crunts shall be s...-.ed 
cencurrently, exa,pt fer the portion of those coonts far which there is a special finding of a firearm, othe
deadly weapon, sexual motivation, VU CSA in a protected zcne, er manufacture of methsmphetamine with 
jU11enile present as set fcrth above at Section :u, and except fer the following collllts which shall be s..-ved 
consecutively: _____________________________ _ 

The sentence he-ein shall rllll censerutively to all feleny sentences in othe- cause numb..-s imposed prier to 
the ccmmissim of the crime(s) being sentenced. The sentence he-ein shall rllll ccnrurrently with felcny 
sentences in other cause numb..-s imposed aft.er the ccmmission of the crime(s) being sentenced except fer 
the following cause numb..-s. RCW 9.94A589: _________________ _ 

Confinement shall canmence immediately unless oth..-wise set fcrth here: __________ _ 

JUDGMENT AND SENTENCE (JS) 
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(c) The defendant shall receive credit for time SE!'Ved prior to sentencing if thst confinement was solely 
1mder this CB11se numb er. RCW 9. 94A 505. The time served shall be computed by the j ;~1mless the 
credit for time SE!'Ved prior to sent<;icing is specifically set forth by the COUit: • em J.>:t,., 

cml.,+ ~,- +tM. S<•""d Sl~t.e_ :,.'2.i,Og (...,.""'4,J ...J-f)5,+.,i-«.) 
[ ] COMMUNITY PLACEMENT (pre 7/1/00 offenses) is ordered as follows: 

COllllt _____ for ___ manths; 

CO\lllt for manths; 

Ccunt for manths; 

l)d COl!.rumurY CUSI'ODY (I'o determine which offenses are eligible for or required for ccmmllllity 
Cl.lStody see RCW 9.94A 701) (' 

The defendant shall be en a:rnmunity mstody fa. Jli Ti '-1 '6 ,.. • .-.1-1,.,o 't6r C....-t _I. 
COllllt(s) ________ 36 months for Serirus Violent Offenses 

Ccunt(s) ________ 18months for Violent Offenses 

Ccunt(s) ________ 12 months (for crimes against a person, drug offenses, or offenses 
involving the unlawful p ossessian of a firearm by a 
street gang member or associate) 

Note: a:rnbined term of cenfinement and a:rnmunity rustody for any particular offense cannot exceed the 
ststutoryrnmmum. RCW9.94A701. 

(B) While en amrnunity placement or ccrnmunity custody, the defendant shall: (1) report to and be 
available foe ccntact with the assigned community correcticns officer as directed; (2) work at DOC
approved educaticn, employment and/or canmunity restitutien (service); (3) notify DOC of any change in 
defendant's address or employment; (4) not ccnsume controlled substances except punuant to lawfully 
issued prescripticns; (5) not unlawfully possess ccntrolled substances while in a:rnmllllity mstody; (6) not 
own, use, or possess firearms or smmlllliticn; (I) pay supervisien fees as determined by DOC; (8) perfam 
affirmative acts as required by DOC to conflrnl cempliance with the orders of the court; (fl) abide by any 
additional cenditicns imposed by DOC under RCW 9.94A 704 and. 706 and (10) for sex offenses, submit 
to electranic monitoring if imposed by DOC. The defendant's residence locatien and living arrangements 
are subject to the prior approval of DOC while in ccrnmunity plscemeit or community custody. 
Community mstody fer sex offenders not sentenced und..- RCW 9. 94A. 712 may be extended fer up to the 
ststutcrymmtimum term of the sentmce. Violstien of a:rnmunity mstody imposed fer a sex offense may 
result in additional confmement. 

The COUit orders that during the p..-iod of supervisien the defmdant shall: 

[ ] CCl!lSUDle no alccilol. '-
~ have nocantact with: --'~--'.:s'--'1_:3 ____________________ ~ 
IX! remain~ within kl' cutside of a specified geographical bOlllldsry, to wit:_4~..,_,_r-'~=~<..__ ___ _ 

] not SE!'Ve in any paid or volunteer capacity wh..-e he or she has ccntrol er supervisien of miners 1md..-
13 years of age 

] participate in the following crime-related treatment er co1mseling SE!'Vices: _________ _ 

] 1mdergo an evalustien fer treatment fer [ ] domestic violence [ ] substance abuse 

[ ] mental health [ ] anger management and fully comply with all reccrnmmded treatment. 

] comply with the following crime-related prmibiticns: _______________ _ 

[ ] Other cenditicns: 

JUDGMENT AND SENTENCE (JS) 
(Felany) (J/20Cfl) Page 6 of 11 Office of Prosecuting Attorney 
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] Far S€!ltellces imposed und..- RCW 9. 94A 702, other canditions, induding electronic monitcring, may 
be imposed during ccmrrumity OJStody by the Indeterminate Sentence Re,;,iew Board, er in an 
emergency by DOC. Emergency conditims imposed by DOC shall not remain in effea lrng..- than 
se,;,en w<Iking day,-. 

Crurt Ordered Treatment: If any court ard..-s mental health ar chemical dependency treatment, the 
defendant must notify DOC and the defendant must release treatment infarmatian to DOC far the duratian 
of incsrceratian and supervision RCW 9. 94A562 

PROVIDED: That und..- no circ:umstsnces shall the total term of confinement plus the term of canmunity 
OJStody actually served exceed the statutay maximum far each offense 

4.7 [ ] WORKETillC CAMP. RCW9.94A690, RCW72.09.410. Thecourtfindsthatthe defendant is 
eligible and is likely to qualify far week ethic camp and the court recanmends that the defendant serve the 
sentence at a week ethic camp. Upon cmipletian of work ethic camp, the defendant shall be released on 
ccmrrumity custody far any remaining time of total confinement, subj ea to the conditims below. Violatian 
of the conditims of canmunity Cllstody may result in a relllm to total canfinement far the balance of the 
defendant's remaining time of total confinement The conditims of community mstody are stated above in 
Sectian4.6. 

4.8 OFF LIMITS ORDER (known drug traffidt..-) RCW 10.66 020. The following areas are off limits to the 
defendant while under the sup..-vision of the Crunty Jail ar Department of Carrections: _____ _ 

JUDGMENT AND SENTENCE (JS) 
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V. NOTICES AND SIGNATURES 

COLLATERAL ATI'ACK ON JUDGMENT. Anypetitim or motim for collateral attack m this 
Judgment and Sentence, induding but mx limited to any p=nal restraint petition, state habeas corpus 
petition, motim to vacate judgment, motim to withdraw 19Jilty plea, moticn for new trial or moticn to 
arrest judgment, must be filed within one year of the final judgment in this matter, except as provided for in 
RCW 10.73.100. RCW 10.73.090. 

LENGI'H o:i,· SUPERvlSION. For an offense committed prior to July l, 2000, the defendant shall 
remain under the ccurt's jurisdiction and the sup=ision of the Department of Corrections for a period up to 
l0yearsfram the dateof sentenceorreleasefram confinement, whichever is longer, to assure payment of 
all legal financial obligatims unless the ccurt extends the criminal judgment an additi<nal 10 ye= For an 
offense cammitted on or after July I, 2000, the ccurt shall retain jurisdiction over the offender, far the 
purpose of the offende" s ccmpliance with payment of the legal firumcial obligations, until the obligation is 
canpletely satisfied, regardless of the statutory maximum for the crime. RCW 9.94A 7© and RCW 
9.94A505. The derk of the ccurt is lllllhorized to collect unpaid legal financial obligations at any time the 
offender remains under the jurisdictioo of the court for pmposes of his or her legal financial obligatiais. 
RCW 9.94A 760(4) and RCW 9.94A 753(4) . 

NOTICE OF INCOME-WITHHOLDING ACTION. If the ccurt has not ordered an immediate notice 
of payroll deduction in Section 4.1, you are notified that the Department of Correctims or the derk of the 
court may isS1Je a notice of payroll deductim without notice to yru ifyru are more than 30 days past due in 
mmthly payments in an amount equal to or greater than the amount payable for ooe month. RCW 
9.94A 7602- Other incorne--withholding action under RCW 9.94A may be taken withrut further notice. 
RCW 9.94A 760 may be taken withrut further notice. RCW 9.94A 7606. 

Rt:SIII UllONHEARING. V,--. 
l9°Defendsnt waives any right to be present at anyrestillltionhearing (sign initials): f\fl)br 
CRIMINAL ENFORCEMENT AND CIVIL COLLECTION. Any violaticn of this Judgment and 
Sentence is punishable by up to 60 days of coofinement per violation. Per section 2-5 of this document, 
legal financial obligations are collectible by civil means. RCW 9.94A 634. 

FIREARMS. Y IRl must immediately surrender any concealed pistol license and yrumay not Dll'll, 

use or possess any fireann unless your ridit to do so is restored by a crurt of record (The court clerk 
shall forward a copy of the defendant's driver's license, identicsrd, or ampsrsble identificstioo to the 
Department of Licensing almg with the date of caiviaioo or commitment.) RCW 9.4 I. O<IO, 9. 41. 047. 

SEX AND KIDNAPPING OFFENDER REGISTRATION. RCW 9A44.130, 10.01.200. 

NIA 

[ ] The ccurt finds that Count ___ is a felony in the commission of which a motor vehide was used 
The derk of the court is diretted to immediately forward an Ab st.ract of Ccurt Record to the Department of 
Licensing, which must re,,ok.e the defendant's drive" s license. RCW 46. 20. 285. 

JUDG:MENT AND SENTENCE (JS) 
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5.9 If the defendant is er beccmes subjett to cant-ordered mental health er chemical dependency treatment, 
the defendant must notify DOC and the defendant's treatment infrnnation must be shared with DOC fer 
the duration of the defendant's incarceration and supervisicn RCW 9.94A56:ls 

5.10 OTHER: __________________________ _ 

Deputy Prosernting .Attorney 
Print name: :r.~ Wil!i .... , 
WSB # '½S':1'., 

-¥~/~ 
Print name: ___________ _ 

JUDGE 

Print name 

~ey fer Defendant 

Print name: .ftU-b(et?, ~ 
WSB# //1:7'/2 

VOTING RIGHTS SfATEMENT: RCW 10.64.140. I acknowledge that my right to vote has been lost due to 
felony convictions. IfI am registered to vote, my voter registration will be cancelled My right to 'lote may be 
restored by: a) A certificate of disdu!rge issued by the sentencing cant, RCW 9. 94ACS37; b) A cant order issued 
by the sentencing court restoring the right, RCW 9. 92. OCSCS; c) A final order of discharge issued by the indeterminate 
sentence review b osrd, RCW 9.96. 050; er d) A certificate of restoration issued by the gov erncr, RCW 9. 96. 020. 
Voting before the right is restored is a dass C felony, RCW 92A. 84.660. 
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CERllllCATE OF CLERK 

CAUSE NUMBER of this case: 05-1-00143-!I 

I, KEVIN STOCK Clerk of this Coun, certify that the foregoing is a full, true and correct copy of the Judgment and 
Sentence in the abO'le-entitled actioo now on recird in this office. 

WITNESS my hand and seal of the said Superiir Court affixed this date: __________ _ 

Clerk of said County and State, by: ________________ , Deputy Clerk 

IDENTIFICATION OF COURT REPORTER 

».CourtSmart: 
Court Repcrter 

JUDGMENT AND SENTENCE (JS) 
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IDENTIFICATION OF DEFENDANT 

SID No. WA22034454 
(If no SID take fingerprint card f<r State Patrol) 

{'.·. 

FBI No. 3~11DC6 

PCN No. 540562920 

Aliasruime, SSN,DOB: 

Race: 
t J Asian/Pacific 

Islander 
I X) Black/African

American 

I ] Native American [ ] Other: : 

FINGERPRINTS 

Left frur fmgers taken simultanerusly 

Date of Birth 02/09/84 

Local ID No. 20033582016 

Other 

Ethnicity: Sex: 
I l Caucasian [ ) Hispanic [ X) Male 

[ X) Non
Hispanic 

I l 

Left.Thllmb 

Rigltt frur fingers taken simultaneously 

Female 

I attest that I saw the same defendant who appeared jJ. H:Cm.t °'7 ~--=---his <r her fingerprints and 

signature thereto. Clek of th"l.rurt., De~ Cl tDat.ed$/Y'/r 
DEFENDANT'S SIGNATURE: (#,(t:::.i.'.f:'.=~:_::;L~~,e;,::;:::::::_ __________ _ 

DEFENDANT'SADDRESS: _______________________ _ 

JUDGMENT AND SENTENCE (JS) 
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930 Tacoma A,·enue S. Roum 946 
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Telephone: (253) 798-7400 



,, ' 
V·,! 2 
(i.j 

(:-,!. - - 3 
Cf- r r 

,,,-., 
I'.' 

4 

5 

6 

7 

8 

,, I. ·~ ·~· 9 
r" ,, r r 

10 

• 
APPENDIX '"F" 

The defendant having been sentenced to the Department of CcrrectiCll5 for a: 

X sm effa& l'-'\,,J..,._ 2° ...,/FASE 
serious violent offense 
assault in the seccnd degree 

• 05-1-00143-9 

any crime where the defendant or an sccanplice was snned with a deadly w esp en 
any felcny under 69.50 and 69.52 

The offender shall rr,port to and be available for crntsct with the assigned corrununity ccrrecticns officer as directed: 

The offender shall warl<. st Department of Corrections approved educsticn, employment, and/or canmunity service; 

The offender shall net consume antrolled substances except pursuant to lawfully issued prescriptiCll5: 

Ar. offender in ccxnmunity custody shall net unlawfully possess ccntrolled substances; 

.:j The offender shall pay canmunity placement fees as determined by DOC: 
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The residence location and living arrangements are subject to the prior approval of the department of correc:tiCll5 
during the period of cammunity placement. 

The offender shall submit to affmnstive sets necessary to monitor canplisnce with court orders as required by 
DOC. 

The Court may also <rder any of the following special conditions: 

_]{_(III) 

__ (IV) 

__ (Y) 

_!__(YI) 
__ (VII) 

APPENDIXF 

The offender shall remain within, or rutside of, a specified geographical boondsry: 

The offender shall net have direct or indirect contact with the victim of the crime or a specified 
dass of individuals: ___.$(.,"-......_,§~'1e..•3...__ ___________________ _ 

The offender shall participate in crime-related treatment or ccunseling services; 

The offender shall net consume alcohol; ___________________ _ 

The residence locsticn and living arrangements of a sex offender shall be subject to the prior 
approval of the department of ccrrectiais; or 

The offender shall canply with any crime-related prohibitions. 

Other: _______________________________ _ 

Office of Prosecuting Attorney 
930 Tacoma Avenue S. Room 946 
Tacoma, Washington 98402-2171 
Telephone: (253) 798-7400 
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, SUPERIOR COURT OF WASHINGTON FOR PIERCE COUN ·. Y 

st ATE OF WASHINGTON'., 

Plaintiff, 

VS, 

DMARCUS DEWITT GEORGE, 

Defendant. 
SEX:MALE 

CAUSE NO. 05.:J~00l43-9 

·AMENDED•INFORMATION 

RACE: BLACK ooa: 21911984 
PCN#: SID#.: .22034454 

COUNTI 
DOL#: WA GEORGDDI 67CZ 

l; GERALD A, HORNE, .Prosecuting .Attorney for Pierce County, in the name and by the 

authorityofthe State of Wasltington, do. accuse. DMARCUS DEWIIT GEORGE of the crime of 

MURDER IN THE FIRST DEGREE, 'committed as follows: 

That DMARCUS DEWITT GEORGE, in the State of W ashington1 on or about the 2 I st day of 

June, 2064, did-lililawfully and feloniously, with premeditated intent.to.cause the death of another person, 

· did shoot Isaiah Clark, the.reby causing the death oflsai<!h Clark, a hwn.an being, on or about the 21st day 

of June; 2004, and during said conduct, and in the conirriission thereof; the defendant and/or an 
accomplice was annedwitha firearm as defined inRCW 9.41.010, to-wit: a hanclgun;'therebyfovoking 

the provisions of RCW 9.94A.310/9;94.A:.510, and adding tiine to the presumptive sentence as provided ib 

RCW 9.94A.370/9.94A530; contrary to RCW 9A.32,030(l)(a), and against th~ peace and di-gnity ofthe 

State ofWashington. 

COUNTII 

Arid l , GERALD A. HORNE, Prosecuting Attorney for Pierce County, in the miriie and, by ihe 

.authodty Of the State of Washington, do accuse DMAR.CUS DEWITT GEORGE ofthe:crime of 

MURDElUN THE SECOND DEGREE, a crime of the same or siinilarcharacter:; and/or a crime based 

on the same conductor oil a series ofacts connected together or constituting parts: of a singte scheme or 

AMENDED INFORMA Ti ON- 1 Office of the Prosecuting Anowey 
93.0 Tacoma A.venue South; Room .946 

Tacoma; WA 98402.-11 71 
Main Office (253) 798-7400 
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plari; and/or so closely connected in respect to time, place ahd occasion that it wouid oe· difficult to 

separate proof of one c}wge from proof of the others, committed as follows: 

Tha~ DMARCVS DEWITT GEORGE;· in the State of Washlilgton, on. bf. about the 21st day of 

June, 2004, did unlawfully 'and feloniously, while committing or attempting to corominhe crime of 

Assault ill the, First Degree or Assault in the Second Degree, arid in the CQ~e of and. in furtherance. of 

said· crime or in immediate flight therefrom, di'.d shoot Isaiah Clark, and thereby causing the death of 

5 Isaiah Clark, a huiniui beirig, not a participant in, said crime, on or abo~t tpe 21st day ofJurie, 2004, 

· · contrary to RCW 9A:32.050(1 )(b), and against the peace and dignity of the State of Washihgton. 
6 

7 DATED this 22nd day of Decembet,.2008. 

8 

9 

10 

11 

12 

J3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

PIERCE COUNTY ,SHERIFF 
WA02700 

tjb 

AMENDED INFORM.A TlON- 2 

GERALD A. liORNE 
Pierce County J>rosecutmg Attorney 

By: .--L,-~-----··.• _- --.~~-·-=--------'
KATHLEEN PROCTOR 
Deputy frosecutiiig Attorney 
WSB#: 14.81 I 

Office of the Prosecuting A\tomey 
930 Ta.coma A venue South, R0:qm 946 

Taconw., WA 98402-2l71 
Main Office (25::l) 198-7400 
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•SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY 

-STATE OF WASHINGTON _) 

Plaintiff, 

vs. 

DMARCUS DEWITT GEORdE 

_ _ Defendant. _ 

. . - -

•CAUSENO. 05"1"'00143~9 

VERDICT FORM A 
-(COUNT I) 

We; thejtll'y, find the defendant M f <;;"'- , t.. "T'J (Not Guilfy1 Guilty, orUniible 

to agr:ee) of the crime-0fmurderin :the first. degree as ch~~- -~ 
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SUPERIOR COURT OF;WASHINGTON FOR PIERCE COUNTY 

. ST ATROF WASHINGTON, 
. Plaintiff, 

VS, 

DMARCUS, DEWITTGEORGE 

CAUSENO. 05-1~00143-9 

VERDICT FORM B 
(COUNT I) 

We, thejury, having.found.the defendant DMARCQS DEWITT GEORGE·notguilty of the 

crime of murder m the first degree. as charged, :or being' µnab le fo 'unanimously agree as fo: that charge, 

find ,thedef~dant UiJAoc..J.t --n Ac,-t;.ec . (Not Guilty; ,Guilty, otU:rtaoleto agree) ofthe 

crime of the lesser degree. crime of• murder in the second de 

. FiL.EO . 
.DEPT· 2 ·· . 

\N OPENCOUftT 
p 

FE'S :, 2 2009 

~·~ 

0~ 



:SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY 

stATEOF WASHINGTON, 

Plaintiff, 

vs. 

DMARCUS DEWITT GEORGE 

bet'endant. 

CAUSENO. 05-i~00143-9 

VERDICT:FORM C 
(COUNT I) 

We, thejuty, having found the defendant DMA.RGUS DEWITT.GEORGE not guilty of the 

crime of murder in the-first degree:as charged, or the lesser degree cri.trie ofmt¢der iri the second 

degree, or being unable fo unarii.inously agree as to those chl;trges, find th¢ defendant 

_ _;G .... -.. ~ ..... --- _-. ...;.r_'-'-_· r:,,.___.· ,..,,_·--~~{Not Guilty, Guilty, or Unable to agree) of the crime of the lesser 

'crime of manslaughter in the-fitst degtee. 

~..;;;-_-- ---:--

p 
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'02-12-09 ' 

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY 

'STATE OF WASHINGTON, 
Plaintiff, 

vs. 

DMARCUSDEWITT GEORGE 

Deforidant. 

CAUSE NO. 05-1-0014:3-9 

SPECIALVERDICT FORM 

We; the jury, reti.im a special verdict by answering as follows; 

Was the defendant Dmarcus Dewitt George armed with a ·firearm at the time of the co'tlimission 

of the crime in .Count I? 
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SUPERIOR COURT- OF \VA.SHJNGTON FOR.PIERCE COUNTY 

STATE OF WASHINGTON, 

'Plaintif; 

vs. 

DMARCUSDEWITI GEORGE 

Defendant. 

CAUSE Nb. 05-t~00143-9 

VERDICT FOR.M A 
(COUNT II) 

. . 

We, thejuiy; fill!ilthedefendantG_v ' h/.7 (Not Guilty, Gµilty, or Unable 

to agree) of ilie crime of felony murder in the second deg:t:ee-trl!l>C 



SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY 

STATE OF WASHINGJON, 

Plaintiff, 

vs. 
DMARClJS DEWITf GEORGE' 

. Defendant. 

. - ~ · . . . , . 

CAUSE NO. os..:1.;00143,.9 

SPECIALVEMICTFOR.~ 
-(Count JI) 

·we,.th¢ juty, retum·a.special verdict by answering as.follows: 

Was the defendantDMARGUS DEWITT GEORGE armed with a firearm atthe time of the 

commiss1on ofthe crime'in Count fi? 

ANSWER: 0_<,,S . 

(Yes. No
1
orUnabletoagr·ee·) •. ~.• .. ~.T••. ·•··. · • /' . . -_: ·~ 

~ :~~---·--
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DJ;lARCUS DEWI1T GEORGE 

~II): Zlt':<M:-1 
S<' E-: 01.1'.Y}.I l '}!3-1 

<o-1-c.>01,,3.9 

?1'11nt.1ff. c:p.TJSE HO. 05-1-i'XJi.:.Z.~-~-

JUDGMENT .\ND SENTENCE (F.r-Jl 
, JAF;igco [ } R.C'w' ~.r.:JJ/• •. i12_Pris,m.C(•rl•_tii.;fi,M. 
' [ jJail (>non,,,. cr u,;~ MAR ~ e LUU:J 

D('f,::-;dam. / .{ J Fir:rt-Timto Offm,J~• 
I [ J Sr,~ial 3cXu.il Offendf:'!" Sc-ntCTi-:mg ft.ltm:r.th.·e. 
! { 1 3pct."":al Dru;; Offendff St7t!t:21c!11~ AJt~1~ali,!t.' 

1 
{ J l~r,:-aki.'Jf-The r:'y·~!('.(P.T(~) 

I I ] Clerk's At:dou Requhl!-d, l'::u~-4.5 

1 (SJ)OSAJ,4.7 •uHI 4.8 (SSOSi\) 4.!5.J, 5,J,5;1, 
' ilml 5.8 

;_ i A !>-e:IU-fto:-ing beari!lt was heJ.i -and the ,11?ft:i'l:"1nt,.t!n: def~1-i:tth;~ Jctwyi:=· ;•.n,l t!-1t' ()rpUty} pt")~•-'1llir1~ 

c1ltm1r:y WtTe present.. 

11. nNDINGS 

2. J CliRRF.,"IT OJ<"FENSF.(SY Th,. dt"f~nd-1nt w.it~ t:,.,:n:f ":>--i1ilty 1"") f)::?/3 V2009 
by f ] pita ( X J j,1ry•'-'d·•.lid ! l L-=,-:,~-h tt1d (~f. 

ii tvfl'Jlil)ER IH TliE 
SEC:C>ND DEGREE, 
(D5) 

RCW f.llHAt-lCF.l-•H:'NT P.~TEOF 
T':-'?E• ,:•RIM£ 

'.CA3~ 05(,'.1),,b) FASE . Cci/Zli04 
9.11 010 
J_•,i,~A.3?0/9. :~A.Si•J 

DiCIDF.tl_T "HO 

04i73097Z 

• (F) Firt·hm:, (D) Otht:t" dC'.;Jly wr:;1t•\.··ns1 CJ) VVC:~A in a prct.ecu-rl zc,ne, ('✓FD Vd-i H-:m, See RCW .!(,.61,5201 
(JP) Juvt.nil~ J,-'f"eseit, [3M) Sexual M,.i!v;1fiL11. (3CF) Scxua1·ccinduct with .1 Chiid fo· a Fee. 3i:e Ri:W 
,;- ·?4.A. ~;:;3(~), (! f ih~ r.rim~ lJ: ;j_ dri1f ()ftefl$t', induri~ thi:-1 yp~ of rlm~ in th..- ~.-\:,rict.-r.olu."T:.n.) 

,:in::•vMENT AND 3ENTH,CE (J3) 
•T-dooy) (712007) Page 1 of 11. 

Offlce cl Prowntlal Auone:, 
930 ~ A1'flllll' S. Room M6 
T---. \\'admz&(aa ~1171 
Nepboae:ilS3).,.._, .. 
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2199 3/16/2609 08818 

(~-:5· 1-(..,-il-1:-:-9 

(\.tn'ffit c,ffenses ff"10-Jt'l)p3Ssi°r.g tt1e sarr,E- (.rirriin~-.J i:t)nduct and counting~ u-1e (iil'f1~ ir, ~r:rrflining 
the offrodt'f" SCfxc .u~ (Rc:.v 9, 94A 5$9}: 

()tha-- ,;1.!IT'('fli ,~<.rivir.tir.r.s: lutt?'d 1m,J€!' diff€1·(:nt cansv:, numt,f'!"S used in t.1k11hting r.he 0ffe-1d€1' s"'."('1~ 
ri: (fot vffm~ md ,:au!e :1umbt'.'f"): 

CRJMINAL HlsTOR\' ,_RCW 9.94A.t''5): 

CRJME DATE OF SENTENCING DATE 0F/ A cx· J TYrE 
SErJTENCE COlJRT CRIME I ADULT OF 

(C,,..lt"I & :lUte) .'UV C'F..1.ME 
ur...,:s<4o GRA!vfS 05l!7i04 PIERCE 1:/:3/0"3 I A MISD 
IJPOF•-2 I Y1'-~RS 01/171!)4 l'IERCE J 2/23/03 I-~ MJSI) .. , .. 

Tiie- r:t:VJ..-1. [i:vls t11& tht: fo!l(.1",uing pri.::, (,:'.('l'Jidi<nS rtre (t1e ~rrm~t' f(f' Vl1J1t(_18e!H•f d€.if:f'Tninin~ th<· 
,)fft:r,do- :Ji:l'.cit (Rt;V.' s,:;-1.t..~5 25). 

SENTENC!.NG DATA: 

~:nuNT I omNDtR 
t~f.., ! ?70RE 

! ' : 
~RtoU~lf.._c;-,.<:;; j S'!'AUD.\RD Rft.HOt PtUS I T()TAl-.:"-:I'ANOARD l MAX1MUM I 

LSVEL !,_ 'ri,:tin<::1!:d:r:~::-_\~~t::l~T.!:j gNHAN("EMEllTS t R_:..NG~ ! T~R~! I 

I \ (li..::li.4&0$ wi-..-1Gr.f,1,,,1t.:. i ] 

u :_~----- I xrv 

:.5 

( ] EXCJo:PTtONAL SENTEN("E 311b'.'it'"1fl!i.,l -~1d 1:•.xilJ.·1r!lin; ;e.a~i. t:T.ir.t. whichju,;:ify ~ 
~i.:t1-"l-itsu:1i ::it1:dt:tll..~; 

! w:~h:n f 1 he-low t.h~ l-t,ru1rl:u-d r-,;;1e;f." f('("-Co.mr(~) _____ _ 

] :i.tuwo:- t_he Y.tundard n:i:ig':' flt· •:,,.mt(:ij ----,-,---· 
f li1i:- -~l".'frr11:iar.t".\J1d :;:;it(" tt1p11l.Ji:1..· tl-r~_t ji.:~1!~ :i: 1:-,f.'~ S('f"':l",1 by imp~11 !,"'(1 c{!h"" t•z;·,:pr;i...,1-'! ~nti:-nc~ 

;:bu\.'~ the ~;;:;:i.h::.rd fi~,~~ j:ilid tht: :.:uun- finds 1.ht=" t:'.<Ct·p~it11:c:.l t.e.r;tt.rn!'~ fu11fo.1·s: .:nd 1s c::.insit:..1,L with 
the.1!1tcr~i of j,;~i•~ :;;n.-i. th"." purpOtts "£ the sentt!t1•:tns; r-:fix,n :a,:t 

} At;~,wat«l\; factci~ Wt>N' { 1 .:-1 ir,·ul,~tt"'J i:iy t.ht dl'!fr>11dant, [ J fCUl"'l.d l)y thi• ,:',..., ,r·t -:,ft('(' th~ defett,!a11t 
w ai·.·c-d jury t;-iaf, { 1. (d lfl,_l _by jury tiy ,;pc:da! intttl'\r~att,ry. 

Finriln~ ·of fad &11.b:::11dus.ic11s of hw art;> utt:1d,l:!'"f i11 Appt?ndiz 2.4, l ! JUry' ~ spe6·:1! inh~'l·..:,g3t-:,y i:; 
,::i.m:idiM Tn.- f!\)~;'Jtia~ Ath-r,1r::,· l j did l ! ,iiri n,i: rt!"~l."nl!nmd a i;iml1:.n· sa:-ntt'l'I-:·~ 

ABU.ITV TO PAY LEGAL FlNANCIAt OBLIGATIONS Thoe~ hu,::.:11s1'1•:'t"•'<i tho?t(t,1l·:~n1Q1.1nt 
c:ming, th!?' rl~ft'.'nd's p:u:t, J:'ff'$11'."flt ind f-i:t1,i:r(' ~t,ility to p.1y la:-g:::i.l fin,mci,1.J 1":ili~~tkin::.. m-::-h.1,iing; ~h~ 
-kf c:s·1Jai1t· :t firn:ncii:I re!IIJlu·•~d -:u~d thc: likt!ihoc,<l tJ111t the d(!'fe:it6nt's !1.ilw ·~ ill d1<11)e~. The u.t.Ut finds 
th~t the dcfi:ndant h!3S th~ :,.bihtY ff lik~!y fut.ur(: ;ibility to pay th1! h.-;al fm:in,:h.l i.:thpticns irnposed. 
h~l Ri.~\~ Y 94A.? .S :.t 

) The foll.cNI' ing e:ictracf"rifrHiT"'/ ,:-ir,;,11nttanccs -e,:jm, th11t.m&V.~ pt1ymffit (J( nnnrnand:ttc:.-J lt•·gal financ:iat 
OOligaticus inappr~rfate; 

JUDGMENT AND SENTENCE (JS) 
O'elooy) (7/1ffJ7) Pag• 2 of l 1 

.,...., .. ™ __ 

9l0 Tmima .buu. S. Roazi
-r..am.. Wasbfncioo 91A02-2111 
~(25J)191-1,6(JO 
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f (-:- v ldi:.11t 0f f ffis~; :r.(tSt ~i(111a c,ff f='t~~ Cf' WTne,J off Mh~EP.-; r,;r.1:1'·ru·t:enrfod !-:l.1':trncing a~n"1'"1ts f1" 

pk·-l a.~,;rt:ancnt."i &""P. f ] cil.!.a•:hed [XJ d!i foilowt.: 

.!-ZC 
-rr1t)t1ths ph..IB·i.[.lrnrmU!!: fa~ 24 -4'1 rnonth:S •X!"nrnimity ~,1:-1.( .. '.Jy; $5(() C:VI-'A. l.<,f.7:li "16 extrnditirn 
c~~ restitlJti,:in; no ('-'"rt.ad (rd~ witll 'iidirn' s familyj •t10 Flut,Jlr- fef j 6 IOO i:>NA G:,~,~ 

Lj 10
1

1p 22.qz. . 
ID .. JUDGMENT 

JV. S~'.NTENCF. AND ORDER 

!T rs ORDERED, 

JA.JiSCODE 

871ifRJl'f ' _!Jb/a2,?__.!fL R,"',,,..,;,,, '"' 

.vcv-

PUB 

FC'!.f 

$ R~irntk,r1 t(}' 
(lhrn~ -:-md Ad.irt'ss--~ddress m.ty·t-e ,idtf!hdd ;_~n·i rrovided t!.tli 1.k-nti!:!ily tn Ch-1"k'~ Offi-:-e) 

$ _ ----~i!)__fil Cnm.- V1<,1lm ;i!,;.1:~~~ 

$ ---~- "-::' (~ . .!:!1.-Ap~,,:,int~:! l·.!t\:,rti.r:/ Ft'.~ r-.r1d Do:{ ~·1:."l" (\'.~ !: 

$ ~i:~~'rimirn1 Filinb_F-?•: 

S _____ F:nr.: 

OTHER l,EGA l. Fl?<A/'IC'IAL Ol-11,IGATIONS 1,,T"'"f,· bd>w) 

~~b~~OOs~-~~=m~a-~------------
5: __________ (Hh-:"r C~.~ fo:· 

S/_~~O!l, .'l~F)TAL-

{ J Th•.' ,lt',o..w~• r.,-,_<li d-.~~ nct-irid:.~•fo -~ll r•"'.4-it1,.1t.i1:tl wnid1 m:1y b1~ ~l'! by latt1· •~·d~ (,f th1! ,~,.,...t1. .A.ll :,l9-',),id 
n·si:i!ulit11 oni.o:·m,:y b~ ~r'.tt.'n'.'d. RC\\' ~~-9'-+A 15:1 .. P. !'""<:.•~it1Lt!,:'!"i hean~~: 

: } ~foiH i_,,:;, ~•:t b:,- tho:' prn~:ut,x. 

f J is: ~.:h~:4.1_:krl fr~--------------------------·------
fyJ ~F.~'TITliTION •)rde- Att<!dte-d 

I. ] The Depa::tma1t l)fC,:=, .. :-r.:tkofqJ)OC) 1..Y di=t-k.- ,:·if the >.:'(,u:rt ulB!I in-l..ff:,:-diJt "'ly·i~J•~ 3 }.f,)ti;:e <)i P:Jy:·.::ll 
Dhiu,.tiori.. RC'.'/ 9.94A.76021 f;.(:'-.'I 9.94A. 7tSC(S)4 

l ~{] A!l p:,yrn•.:t1t:'t ::i:h1l! b~ fftlj,fo in a,::,:,:?·•bn,:~ •JJith thi':' p1-,li,~i•~ c,f th~ d>c1'k. ,::.xf'l!ni?rv:1f1g !.n-i::nediately, 
uui(1{s !h~.,:-ourl ~po::ifi1.."all;,,-srts fcrth th~ rule htf"eiu:• Nd it"Ssthan $ ________ p-cr ma:1U1 
,x11u11e1cing. :--------· R.CW ~•- 94.160, [f the court d~s nct. ~~1 the :-ate he:-~11. the 
rh•fendroit ~h~ll.r~m tn th~ dl'.'rX'::: r.ff'i,~<' within 2A hc•.rr~ ,...f the r:ntry oi thf' j1;rlgn1cnt anii ~encetc, 
sd. l!;.' ~ µi:1yrllt'li1 plan. 

JUDGMENT Alm SElITENCE (JS) 
(Fdooy) (712M) Page J of 11 

,_., -
9.JOTKOIUI ,\~ S. RomaM6 
Tlca:aa, Wa:dtfnclaa 98402-1171 ,_,,mJ_, ... 
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05-l-(X)l4:;-9 

Tf:.e ,ii:f~•fant :rh3.l1 fX1.1,:ft t.:, the de:1· . .:{ th~ •-~-».ir~. tr 8S r:lin':'f:!.,,,J by tt:~ d~~ ._if th(' ("f)l_u, to J,r"(.-.;1dl'.': 

financial ,11td ctha mfcnnalloo 1srequr;,;ti:d. FJ-;.'.'l 9.9,1A760.))(b) 

! CO&TS OF INCARCERATION. ln :.;:dd.:Li<i::i lo c.f.hf.'I" r:·•11~s iin}•C:ISl':-d ~t~n. the rou11. finds that t}-;e 
deftlld;mt has·oc is likely 1.0 hJ.v~ Lrie me:J...f1.:i ti'J pay the ccs:.:; of incar.r.:it.icr._ Jnd th1= dr:frndant is. 
.:.r,Je-t:J to p&y ~•:h CC&..S: ~t the st.aiukt:1 ral.t-. R(~W l 0.01 l6Q 

COI.LEetlON C"O~TS The rkfmdimt !-hall PHY the c(~-~ f,f F_m•lc~ to (;'(\Jlr,-ct unpeirl l~l finan1:;i:.iI 
::.-.Llil!,;Uii:xis p6' oontr:tct er statut~ RC',N :36 18 l?O. 9. 94A 700 and i9.16 :5i)J. 

T.f'ilF.RF.ST Th.-. fo1;:sndal c,hl!g;ni-:'fls impO$'NI in thisjurtgmmt !'l}ijll ~1f:",u- int{:1"'f'1t" frrm the ,fat~ ,-,f th~ 
jwJp.911ent u1tl.d J)ayment in full, at the r~t~ 4•Fii(::tble tu civil judi;mtnts. P..CW 10.B:Z.. o·.~~ 
CO~S ON APrEA L An ;·r,;,,'t."'"d of C:\."\.c;l~ ,·,n :'lf•p~} c);g:<t.m~ th(" defmd;u-r. m:1y b~ H,"!,1r:d .. ~ • .., th':' ~.-~:-il l~:,t 
fm-1ncial ol.ili~l~J:.. RCW. 1 J. 73.160, 

4. ?h F.LECTRONJC ~fONITORT.NG REIMB,fRSE.MENT. Th~ d~fen,hnt ii; ,:·(-'11';'f',:ri tn r-,~mb1:~~ 

.1 2 ;xj DNATE.f,IL."iG. ThP. ,k-fo:·n,:la"lt i.t11l1 ~t-.1t.·r~ 1 !;:!.e_,..-,dfl:1i(,k,g:i~I S"'..rnrd~ ilr'-:)u:n f~c ;111rp('$t.-S ,.,fDNA 
,,.ie.-.t.ific..1ticr1 JnT1lysis :md the tle.for1d,uu. J1c1il fuily r.oq:>a-alr. in the:~e:;t:.ing. The; ~pn.\,•ri,rtc:: ,i~ency. U1c: 
r::c.unly er DOC. ,cl-rail Le resp«1sible f<.f" ,,Lt<1iriirig tJ-1t :t<lffiple t•ric.- tt• thr'. dt:f t1':<lant' s: rele<!SE' frcrn 
c(lflfin~m,.td RCW 43 .!3.7)-1 

! } HIV TE:r-i.llNG. 111~ H~•:ilth Dt:"/•arti"nf'.n! ~~- '.1-:~ig.n~-~ ~tun t., end -~1•,,;:n:t-·1 th~ d•.'f,j:1,hn: t\:.- H:!V :i~

$1X'fl 0$ p{1ssil,l(" i!!ld the &fa-:dant mall fuil1 .:,-.,p.::'ut,t> in tlie !t-Siug.. RC.Vi 7(.:.-14, .340 

NO·COl'ITllCT 

Th~ dcft.-,,!if:t.nt i:h1ll.n1:,t. hnv~ ,=1:,nt1,-;t with .. VtC..f'tMS f1\1't '~--- (11Rn,e, DOB) !n.-J11<lin.i:., l:'111t n,-:-,
limitd t,,:,, Vd"la1al, Vd-!.Htl, ld~hu:11ie:.:.ur!Uu1 u: •~:utat! thn:-ugh ~ third p&1y fl'I· B.£_& ~-Euct tu 
".?':•~t'T:d th~ n1ax1rrn.nn ~;;wt•n, sa11:rn.:'I!), 

~ 1 Di:-cn~i,: V iol.eK~lh.,-C'::int~-:t Ord~-. Anl iha,:z3~nent :1,fr·-C1)nt:K1 ()i"oi•~·. ,:w· ;::--:'Xl.1'3.! . .::.,:t<:!lJ_lt-fr,:'f:•~.:t1c11 
Cin:ier is fih·d ·.vith th!s; Ju~-nmt and Smten.:.:e. 

OTfU:Rc 

'----------------------! 

l-----·-- ·---·-- . ~ 
1 

BOND JS HF.RF.BY F.XONERATE]) 

C'ONYI.Nli:M.ENT O'VER ONE VEAR. The deiendant is scnt0311:-:d ~J{ foilc,...its: 

(a) CONTINEMENT RCW 9.94A.589. Defendarit is ~en('1!d to the fo-ll1)Wingtm11oftrul 
u .... 1folt::J1ldlt UJ the cwtody cf the:= Dtpartment of Cl.fTtt.tiok~ (DOCY 

mrnth~ r.n Count 

JUDGMENT AND SENTENCF. (JS) 
(Fdooy) (7/2007) Page 4 ,,r 11 

-----

-----

:w:uths (t1 C,:,unt 

:-nuriths ,:,<, Col.int 

mnnths rn Count 

Oftice ol Pc www.4b::& ~ 
930T.,,.. A\'lt:IIIR S. Room 946 
1arGma. Wahbll:Coa ...-,Z..2171 
T..,...._:(153)191-7_. 
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(~-1-00143-9 

A t;pcci:11 fintJing.lvf:1Yii,:1 :rnving bh"11 ~nta-i'i.i Jig in,fo: .:1tP1.:l iu St-:tii<1 2 l, tht: d,:-rffidant ii; setrti11cffl tot.hf' 
follow in~ ,2dd1tl(x1-d tmn .-;f t.:.tal GOO.finanmt in the utsL:dy of the- DF.partmmt. of C«Te:ticns: 

m<'f"lths. <"1. Cnunt No -----
______ ,n.,tth:1 ,-,1 ('nunt }Ji:1 

St:"ntm,:17' f;"l-tl1m1rcrnr:-nti; in C1,1_mts ~tM.11 rvn 
i 1 caKurreni { 1 coos,;oJt iv~ tu ead1 ... 'iht:r. 

3enicnce- enhancements m C'ountslCcl-,all Le-. sc-vo,i 
1tf4 flat tiin~· ! } ~l,j;t t,) ~a111ed g.ood timt.>•::r~.fa 

l\r.t1 ,al mnnbl:'f of mnnlh!! of tc4.al •:-onfinemt:'!"1~ •nlff'e'.:.I is: ____ 2_~8~0 ____________ _ 
(Arid rrn!l'1d~d(_~.t firr::1,,n1 ri~1diy ;,.,e2pnr-1s, und semal mi:tiv:U.ir.c l:!nh~tr1t:,.:::'f1t1'1I t::-n<' u:, r.ln •'.:(1·!~,,._..1_11.iv,,.ly Y-: 

-:tha-·cconls, :i<:1'! 3c,:tKn 2.3, Jr,jdnicin~ U.ifa, ,1.b•Nt:). 

CONSECtrrfV'FJCONCPRRENT SE'!"ITENCES. RC"JJ ~' •}4A.5~":1 . • AJ! :"c•.mt~ ~,:,!i ~•<:' ~-·•• .. :i 
(t..1ncum.,:t!y, •~,:;!";.pJ ft:1• the p.crti:_,-; :;ftJ:.-.~,~ ,::-"1:.1nt.1 f!'.1· whi.J! rh;_:f""-? l~: ;1 :.vr .. ::&l firrdint •.·fa f1:'l:,:irn, c•rl-ie· 
d~.~dly weap,:.1. St"X!J,:i mot"l11eti•x·1. ·v't iC:JA 111 .:1, JJr-:tedo:<l ;.:.i:("l¢, \..'f nn1cuf<1du.rc- of n1dl1amphd.anu:n.: with 
~~r.:ff:ile pr't~"it as SL1 f o-th ab.:.•\''= at Sc-,::tict1 Z. :". :ind ex.:~•t f {;f· thE- foll,"'Ni~ ((,u.rits w:'::di d-1':z! ! bt' sfn'r:,"(1 

-~i . .ri~::rt!v~ly· --------------------------------------

-----··· ... ·----
Th~ ~t>':"11~ ht:"l"dn sh,:11 n:n ,:-::n~,-,1t!.:l"ly )Q ;ill f r:ll:l1y s~1tr:.1,·-7:~ in t:i:b..,. •:.c.11.:Sf.' n1_z:~,b..,~ impr:,::r.,J pri('JI" to 
Ll1~ i.:,J1rn1,ls'.>.ll.l1-.:if"ti,e ffiliit'{s) Ucii::;,; ~l~ft:::..:t:J. Th~ sUlk-::J,.t· h~ ei,; d1:dl am 1..'\."llt'-:.un1itl~,'Witl; ft\klly 
s..~1ter-..ces m dht:r 'AU'-t: numbm-im:r•o~,i ~Iler the i:-.:Trnm~,,,ff<:'.{ th:-: ,;r1m~(:s) 6r.111g h-,:nkn,~1~,1 t:Xt:f!?t for 
:he- folkiwini; •:-Jus-? n•.tml"•e~ P.("'J.! :..i.9J.A.s&·1 • ____________________ _ 

(i:) Tli<? ,jo;1f~,.:1.,_font :;h,~ll rr:,:,:-ive ,.:i·,~_iit f,.y time ~'11-•?•j ~11-i(,. t1J· . .;:.:-nt~1,:-in~ if rl!at. ,:,)1l!lo,,·u1,.:,11 w::i.:t ~h,f•!ly 
umkr this '-."aU~.munbcr .. RCW 9.94A.505. Th~ timr 11t1Vt"l'.:i Sl~li he ... ~crnpttt.ed by th(', jai} t11!.lt"S$ !hc-
1.::i•eht fl.:,· time. s€r'ed pii•JI' to s:enta1cing·is spa..'ifically ~et frrth by U1~ c..:ut: 

CU()Lr fo,('.. 71,wc5 '56f!.<IG,() s1uc.t:: ?:/2-8/C!l,. -~T&O 00;-o.= 
. ~~-S. 

} COMMUNITY PLAC:E:"MENT (pn- ".111.11):) 1 • .ffe:L~~) ;·s·.:i:·df1·~,J :'±:t fol!t."'IW~· . 

C0t.1t1t fer nlCllth!r; 

('C'l..!Ht f"'.(" ,1;,:;rth~ 

Co1.tnt f<T meoths; 

fee: a ntngl". fr<1.r1: _2_'-1_ to __j-__6__ MC<lths; 

(;('fJnt fO'" l:l rnn~r lh:,rn: to M"onths.. 
-----

JUDGMEHT AND SENTENCE (JSi 
(Fdooy) (712<:m) P•ge 5 of 11 

OftbatPt. , aAUOffle>' 
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Cad _____ f«aoose-&-an: ----~ •kt _____ M~ 

« rcr thei)crioo of ~rdcue~irocrl punuant t.o.RC\'f 9~9.4A,nii(I) .and{2)~ whid:tevcd, lmft!r, . 
Wld U'ldatdmandalory ~ditimc att ~ (Se!! ~CW 9.94.A. ..,QO and :70, 'f«- tcfflMWlityplaa,nm. 
~ffen,eii,,hidi include sairul vto1cd. o!J'a,sei. IICcxm .~~ mault, q' airne'.tgauut j perm v,iJh a 
deadly weapcn fi.ndin&andchtpt«~.1ocr69.'1 RCW otTemnot wn:.enc~.md«.RCW9.94A.t,6o. 
canmittcfbd'm:Allyl. 2000. s«.RCW9.94A.7lSfcrcamiUnity ~nm;;c off.c:ma. whicli 
include e offenaes net ~oed tile!«' RCW 9.94A.71 t ~ -violfflt offerua o.:mmite4 oo <ll" aft« July 
1; ::woo .• Ccmmnit:y a.iltod)i follow• a t8m r« • Sf% offcrite •• RCW 9. 94A. Uiie piirqn~ 4:7 to iiq,oiie 
ClOlllffUlruty Ctiltody following waic dhic caiq>.J 

On er 11\f'.r'.kfy l, zom. DOC lhall w~!se t!\e def'c:ndant if Poe chui,ific:i;tb.e det'atm!tt in the:A « .B 
risk categcn~ er, DOC classifies the defeodaril int.he c er o= ri* ~es and at led me of the 
rom,-· · 

. vi) Offeme !c:.- mamt'1duie, :delivery er poamia1 with int.at to deliver ~hdainiile. inaucling its 
al .UIQOl . . . and &lltaof i . . . . 

. While on ccrrimunityplsceiriect er o:mrmnity aJlitod)', itw d~fendint shall: (t) ~ t~ and be anilabl~ 

. fer c:a'lllid w.iththe ullisn,ed cami\Eity CCSTCdiar.i.• offica- u dired.ed. (l): wcrk a ooc~•JIF.CN eel 
~oo, employment and/or ~tyteilitutim (mia?}. (3) notify t>oc ot any d~ jrt 
. defmdri's addn:n a- cmploym~ (4) rut caia.me controlled !IUbitancei ec<iept purairitolawfully 
• i-d prUQ'lpti~ (S) nd. unlawfully pQ!liui ~ led.daincis while:in ci::rnmtinily Ql&Ody; (6) pay 
.aJP,ervisiai tf:a u detamined by DOC; (1) pirl<l'rl\ ~atrinnative acts nccess:ary to mooitar oorT1plianoe with 
the ordn of the coort. as required by DOC, and (8) fa- .aex offenses, _subrrlit toelec:tfuuc inauta,ng if . 
· impoeed by DOC. The miidi:nce locetia1 tnd Jit.iog ~cru.ilr'c..cubjcd to the pria- appt'OYal of DOC 
while in carrim.ini~ plaanifflt ar ca1ltl'U'Uty custody. • ~ allllody for me <)ffeldenl oot 
. ~cecl undei-RCW 9.94A.111 may be atcn&d tcr up to the ~nwr.imum tenri of th! ,at.enoe. 
v iolatic:11 or a::rnmunity. a.utody irq:losed fa' a .sa offenee may re.:iJ.t in $ddit.imaJ oonrinemu 
[ J The dcf'endant imll nQt ¢Qt1Qite aw alcohol. 

( J Defendaill !hall have no caii:.act.with: _ _ ~--- - --------~---
. [ 1 Dd'.~ iwi remain [ ]; wit.hiri [ ·] wtlidc o£ 1 sp$;ified geopilphical ~; to wit;-· _ _ _ 

( JDdcndri ~I rut reside iri t carmunity prctcdim zone (within 880 feet ofthe facilities er~ 
of• public <a" ~•.e school). (RCW 9. 94.A,03((8)) 

{ ) 'The defendant tnall participile in the following c::riine-rdatm ~cnt a- oou~ing mice,; __ _ 

f JThe defendant snaU undqQ an t'5'.tuatic:n for t.rsnn f<r ( } danetit1¢ viQlenc~ f l :il.lbihn~ abutie 

{ l mental ha.Ith f}arigerminagenient: and fully ca-nply with all recattnended lrt?81:i'llttt 

. ( }The d(f'~ ~ali cmiply with the following aime-~i~ prdubitioos: .................. ------- -

JUI;,GMENT AND· SENTENCE (JS) 
(Fela,y) (111/.1J'f) Page 6 of 11 

omc.ot~Ali.ooMy .,..,___ ... s. __ _ 
. ~ ,W ti I "401-2J1l 
.t..--: Im.) •7t1r, ... 
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f ! Fe,• ~t~1,~,;>~ irnt)osed undi:.>r RCW 9 94.Ai..712. 1.'lth<:!!· r::cnd1ti(11::.. i:·:du,Jing ~!>:<.tr<:•:11(· !!h.,-.itu-ing. rnsy 
be impl>Sl!d during c..:TI1rmU1ity 0.1.st.ody by the-. lndt."tcrminak :3ea,er1(·e Re-,lew B(-iaI"d, '",rm an 
,;•me.·gev_y by DOC. Emcrgen,:y C-..)nditic11s i1nposed by- DOC' :ti-a!l-not l"€ln1in in ~ffet:t h..-.1ge- than 
~en W('ti:ing d::iyi:: 

PROVIDF.ll· That u,vi~ ~K" ,:i,·r:~.nn:":".:<H'11;-t::s :.h.1!1 tht: kt-a! tt:"nr. d- ,._-,,nfinement plus th,: t~,ir-1 ,,f 1:,;fni-:1u:iity 

,ush . .J:y \h.tua.lly sc:r.'N au::-i'"J thf' &Atut.i..lf)' maY.imu.rrt foc t'iJ.Ch vffit':1~ 

·\1 [ l :WORK ETHIC CA?\.·{P 1/C\.t/ 9. ~A1A.691l .R(.:'\V '72.(19A V) TI1-~ ,_•i;~_lft finds rhJt the d~f~irL11Jt \;.
~ii.e,iblt.> and is likely t.i.:1 '-}Ua[;fy .for work educ Citnir, arid th!:' cc,urt. ri..-i:,.11rnJ1t'!1ds 1h1:t tlie d~fn:;,.fant s~::: th~ 
~e1tt.?1K~ at a y,c;,xk dhii: ,.::i:TZ,~. Up,)11 ,:1..-mplt:tfr•l ,;:if w1...rt til1i,.:· '.'.':.?!!!>,), the •iefen,fant ~h1l1 be r•:1!~<1:1~d •..n1 

•~f'lfnm1mity ci.ut~1:ty fr,r 1111yn·nv1iniri:J,!."tir,1r 0ft(Ol ,:,<:"t1tinr:rnr'.'n.t. subj1'(1 to ~ht:--•.'i:.mdifo::m: hdt\W. Vic•btirn 
vf the cunilit.itn:.: of u.:a1:;1ili.iltj u.J:ii::irlj rno.y 1"1::;;;1..iii irJ a rd.uni tu l.:..i.,:! -.-,, 1fo1t:11td"i'I fu--;h~ bd;;:::i(~ ,,;_if :hi:' 
d.~fmd-:u1t's rt"!n~mm; tim~ cf tnt,1l ,;,.)l1finii.11~nt Th~ r:-ooditirns of f'.'~nmun!ty ;_,i~-'>"fy ll"~ stated ;;.h)·.rt~·m 
~->~•:t j on it. (._ 

t. ,~• OFF LIMJTS ORDER ,;~"Ti0W~1 rlr:.1;;, tnffr.+.e-:-) E(~'-H 10 (.,( n::o. T:lr fn1 h:r..,,-ing.· llT~"1~ ;tre 0f f li:r::t~-!('-~r.,
Jd' tuJ1inl. while u.ri,.k,· t.ht ~1;1t-n ii.:.(i'uf tlk-.C ountjf Ja.il er f)q,artn:•.11t vf Ct:1n,,:1i~r'JS "·• ---·-·-···--

V. !"OTICf.S AND SIC:J'<ATlfRF.S, 

5 i COLLATERAL ATTA Ch ON ~mDGrvfE:NT. An;' p2titii:o.(11· rn,::,1:i1;1'i !\,r:.\i!'. ?k'.·nl· ,,1:t·.d:·l.."t1 th:~ 
.l11dgrrJent i-!Dd s~r,('nct;. i'Hdu,!iu~ 0:_i! n,., iin::..reJ.·t.) ~i}'. pt1"ooni.il rt~ralut ;.id:.itiL1:1, ~U~t' h,1t1<:'<ts ((~I\!~ 

f i~t!tiC11, rncticnto vacatt.i judgil1ent, m<.{i"Lli to withdra-.i; guilty plt';:3, 1111.:,di::.1- fr,· 111:..,.,v ~dai ,:1: n1d!t."!f.} tl.' 

,trr~ ju<lgr~~t, rm.1~ he fit,.,~ ._-.,ith1'1 rrv~ yt:rtr ~-.f th,.. fina_l jl.lr!gml"!1t in t_hl~ r,n,3;tte:·, ex•~r•t as pn:v_.i,J,:d fff !11 
r:,.:w !0.73. i00. F..c,;; ili. 73.i/;-O. 

.S 2 LENGfH OF SUPERVISION Fi','!!- ~n ,,tfet1s-~ ,-,·,m1mtt:'.'<l p1-i(l!- lri-.T1J!y 1. 2('100, the dt.·f<·ndnnt. :~"i:,ll 
rc::t11i,,ir1 utidt::· tlie L'i.:!lut':s jw•i:i.di,..t:i.:..-1.<:111.J th«,· ~u;.,t-;-v1si~"l1 of !.ht: Dl::pwtlntf1t wf C '-2,·rt.·t.ii..•·1$ f ff a· vct·i1.A ~ir tu 
1 I) :,-~,lf""S·fr,:"lln thi: ,htc ,,£-:o:.'t'T)tt'.'n>:'I'!' er rde:1se frcm ,:onfinemcnt, w!w:hr:""·:,.,,.--11,: lm~~.:r. to as..~111·,: r,-,yrncnt ,::ir: 
-ill !t~aI fi:«tn,a-i,,i (·Nis::itl•~l:~ 1.inli:5::i th,· •,Y'II :r-:: '!"Xtt?ndt th~ •Timnnl jud,._;nwnt :111 8•iditk-nd ! (I yt:'.'.-?nt Fr:1•··m 
<Jff ense O.)fnJJiiUJ;~d oo ,T 1fta- .iLii.v-1, ZQ{)O~_the co.art. ~all rctain jurioo..i(1irn \"'·er !h~ Offt1-idt1:, fvr tht:"" 
1=•ur;ir.."$e ,,:,,f tht=- 0ffe:1d~'-:,.,_.,t.'inp!iaiv.:-e- •.;.:ith.p,aymt.1)t of the l~al fol:1111:i:.,! i)blii;.i.titnt u:n.t.il th~ cr·,1ig:1ti1~1 b 
r~i;nplctely ,;;:di--fi~. ri,;;::u-dl~P -:,f t•'l't'" ~ati.1trryrn~i-1r,1J1n fnr th~ r:·n:ne RCW 9 t.:\,fA 7(i) :u;d RCW 
~~'. :;,:.i • .e. •. 5(iS. The r.Jai( of tlit.- u.~u1 is altlln:.t·i2~1Jti.:H:ulk,-~. tu:p;;.:,.i it-~<d f u1aT1cial 1.)Jli~a!.ilins· at <11(1 lSmt: the 
,~ff~tT n::rrn.ini> und~ tht:> j11rii;!i<lil.'t1-of the ,;curt f<:r p1;q.h~s of h, :Hr he· lf'.'g1.i finandal r.J:.llgatir,i,s. 
R('~N 9. •:M-~ 76(1(,i) 1~~-! ~:l:'il · . .: 94A,7~3(,1)_ 

· JUDGMEt,ff.Afffi SENTE.N1:E (.JS). 
(FdC'l1y) (712007) Pn~~ 7 of l i 
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~- 1 n 

N'OTl<:E Of' INCOMF.-\VITHJ-JOI.DJ.NG A.CTI ON. HH,f' • curt h--+!s :!C( (·<d1.1"•-j fill :mrr10:-•k11e- nctv-" 
.-.If p~oll '1ffl11r.1ic(l in S~im 4 l, y,,1J ::i_rr, n.Jt.if1(;',i that the D..-prtr1rn,,·11t ..-,f (\:rrr:-,-:-ti.:ns ('('" th~ d~ of the 
,:i.::r1.At rn,~y issut :1 n.::titt=' uf p4;1·oll deJu1:tiC.•1 withQut11Ltii:·~ w /IJ.i if y(1J .11"1: m(.('r, t..iwn 30 Jays (.:,a~ d1Jt' i.ti 
rmnthly P-'}mmt,: m an amc;iunt equal to -:If' ~~o- thari the am(,.:llt p;iy::tbl~ f,;:~ me rrmnth. R('.'>l 
S' 9,1,"'. '?(:.(12 Od1t1· ir:t::~l':'-·~·i~hf1ol,lint ,:i,.:.tito :1:v:h:1" RCW 9.9d.6• rn,q t.,~takt:i, '-"itt,c.ll..'t furtht-.,· n,:,t_i,.~ 
Re~;; 9.S'4A. 7(.J) mzy be taka:1. withoot further n~fre. RCW 9-94A.70C'6. 

RE&TITFJ'ION HF.AR ING . 

[ ! Di:f~i:l~nt w;i:i•J~ viy rifht f•:'l l,e pr~l'"f!:t \ll :in;,re~!tut1r:11 !1r:":1nng (~!f'.J.1 mft1;J,I!'-): 

CRiMINAL .ENFORCEl\,tKNT AND C'JVIL COT.LF-CTTON. Any ·.•i.._,1,:.tia1 •.\f thi'i> J1.1,h;m--::l~t. 3:nd 
~)(ntmcc is.pti.nu;hat.ie t;y up L.1 (IJ d,!ys of ;;\.1lfim1~1t.1t pcr vi,;_•latiun. Pcr xctii..·n 2. 5 0f :..l,i1r dt}f,1.un't'flt. 
h.,,g,al financiaJ obligatialS are ,;oih?ct!ble by('ivil me1n.1. RCW 9.94A .• 63,l. 

FIRE.4. RA1S. You must lrmnedh11ety !S\1rnmder a11y concRaled pi1'tnl lkense 11nd y(_.I may·m11 own, 
use orp(lSs:ea arly fh"ann unlr.-ss your right V') dtl ~·• Is t~stort.'d by a t:lllUt. 11 JY.t.'01-d. (Th~ (1;11ist derk 
~ali fc!J"W'ard a cc-py of the deftndar1t's driver's lictnSt', id.ent_ic-ard,. <..- cai•jpardL]_e. idonificcrt.icti to lht- · 

D,,:.,.stment ~J,i~ "''l ;"~h~ '\'.:;;:~·- ,:mnnitmcnt.J F.CW 9 4 l. 040. 941.0,17. 

SEX AND l,'.IDNAPPINGOFFF.Nl)ER REGISTRA TTON. EC\'! 9/\ J.:.130. 1 n.oU•)•} 

N!A 

[ j Th~ r:-,,i.rrt f'.tc:i~ thl.'t c~~1Jnt ______ :~ ;1 f..·lc,1y in-1 . .hr •: crnrni!'l~on (,f whic!r =1: mct,T•v~i,:k W",1~ •,i~.-d 
Ti·:~ dt1'X of tl11t C;.'lil'l. it,; ,Jjf~:id t1..1 iff.:ffit".!i.tl.dy f(1~s111:,d ~r, 1•.G:-11:a::t uf Cor::.1 F.t:'•:u•,1 ~_;.1 tli~ Dt11utwtfi! .,.,f 
L1ccrn,-in~ whi,:h must rt;"V'-.-!:e- the ,!t·f~~:.hnt·'~ riri~er•s 11,;-,1!-t". RGVi 46.2Q.185. 

if thr.- ,i;.~ft:w~'ill!t 1~ i."" f:.,~,:•ccn~ ~ il:,j,?,:t tc, i: r11.r.i.•1'.'d1;-,•>'-::i ment81 h~frl) o::· dfonk1l •i•.v1:-nd~:-:ir:y b'~itmf!!I, 
ih<" 1Wend,mt. ;m.U: n..:(ify DOC ,if'Jd the-.dtfmd;~rn• s U-~J:men1 inft..Tinnti;n mus hr- ffi~c-;,j wit.,'1 DOC fa
the dur,itic,n 1;1f tht'! d€fonda1\!..'s i11c,1J·•::t;1";i.tii,n :1nd ~up,:·rvisicu F...C\V S·. 9'1A.5t:-2. 

OTHER' ___________________________ )~----

~•·•' 

--------------·-- .. -~- -- . ,, ___ .,_, .. 

JUDGMENT AllD 3EITTENCE (JS) 
(Felooy) (?/2007) Page B ~r 11 
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.V0TI~G RIGHTS ST ATE.MF.NT: ?:CW ~J.16--1 f ,10 ! nd:n,"•':!f",i~t"' thm rny rig'",! t:1 \"(~t: !'i!'l~ ~-•~1 !.-,:=: .-int--;,""= 
r~:01y (01"1',1' ii::ti~ll>. lf I .:illl ft"f:,i~t.:J·e,J lo '/(.ti:, ruy V ::.tc:r r~i:4.r~!.i..:Ci W ti) b~ 1;·:u:,cc!it::-:L MJ rik,;h~ <Y.l Vo!.~ r;.1.i,Y l_.r.;_ 

r"."i::t.("f'<7>I hy· -l) A .:mifi.-~:.c'ltl"." (•f ,·ii.sd1~~"' :R•:ul';):l by th(' s:1"1rtf"l'ir:-ir:~ t-:-(,..1rt. R(~\V 9 9-1A.D37: l,) A ((111-:. ,,rd.t:"" 1~~1.::".'ii 

l·y th,:, ~:rn.d·1clng ,-_,:-urt 1·•~•·.r1:·1!i tt,:'.· n~1!, F'.(''}J 9 92. (lr-6: 1.:) A fir::tl ,·,·•hr e!' ,Jio:iJnr~., i:-~-:u.:.,1 ~,y th1• ir1<i•."'!.-rrnir r'!!e 
:-;entr~fK~ rr"."; if'.:-.;.; b;,,:;-<~, F..C'N 9 ?6.051.:, .:f" iii A •~<1i.ifi<:-;tr. •Jf •~<il•r:iti,:r: 1:,s..1e,-j 1:-y t.hi: ~,:,._. l':i"i1.Gt", '?.:::,\-.; 9. :~f.,_i):Q. 
\!din~ b,~frf'I:' d1~ rii,:.lit i~ l't;Sl(ll't.>d ;!.: :J -::lass C fdl'.i:(J. Rr:w 91):!._$:.-1 660 

,:,,-[,r,fant'ssi,;nai•ir•:· -~™~h?---~-4~--~ . 

Cou,J' A!li.1.d j,J r c_,.µJ' 

.TTIDGlvIENT i• .. ND SEHTE}h~-E (J3) 
(Fdt:oy) (?l2f!J7) ?w •:-1 .-,f i l 

OfDce fJf ~ Attorney 
,JO T.-oma A"auw S. Room 946 
"latOma, WIISbia&\on 'JS40l.ll7I 
Tdtpboa,e: (253) .,,._.7.tOO 
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2199 3/J6/Z099 0082& 

C'F.RTIFICA TF. OF C'!.F.RK 

! , :'.:FVI":-J 31'01""_'}.: ('i,d: ,.,;[ tb:> ;:• :1> L:1.t ,::-,:11.if:-· ~J-.::t th,~ frn:f;(":!:i,; i!; 'i! !1:!L t:iJf: ·:ind ::-::rr,-;,-._~ .-:,:1,y ,:,f ihP Ji:.-)-pc_t<.!'1! ·c!:-.,·i 
'.-;1;11!•."fr:~: in the ,11"1,_t',1 :;•e~·1titk-.·i 1J•J!(f1 n,::w .:,r: r~:,;( fl :r, 1h1s ,.,ff10:r: 

----·•••···-•--~- •.... ··•----------· ____ -·-···········--·-I f:;-'j"' ir:,' :•;~. 

Tfllci',TIF!C' A T!Ot< OF C'Ol.~T RF.PORTIO:R 

t'.t-r/4_ 4:-+f+"Jt=n_5 __ _ 
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1 RAP 10.10.

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION  II

STATE OF WASHINGTON, No.  39085-0- II

Respondent,

v.

Dmarcus dewitt George, PUBLISHED OPINION

Appellant.

Hunt, J. � DMarcus Dewitt George appeals his jury conviction for second degree felony 

murder.  He argues that we should reverse and remand for a new trial because the trial court 

committed the following errors:  (1) failing to instruct on self-defense to permit the jury to 

consider whether his actions were based on a reasonable apprehension of great bodily harm and 

imminent threat; (2) excluding his testimony as speculative; (3) excluding his testimony as 

hearsay; and (4) admitting evidence of prior bad acts that impermissibly showed his criminal 

propensity. In his Statement of Additional Grounds (SAG),1 he argues that our review should be 

limited to whether his attorney�s brief made a prima facie showing of reversible error because the 
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2 Post-conviction, on appeal, we view the facts in the light most favorable to the defendant. State 
v. Jelle, 21 Wn. App. 872, 873, 587 P.2d 595 (1978).

3 Most of the witnesses at the gas station described a fistfight.  One, however, described only a 
verbal confrontation.

State did not file a timely brief.  Holding that the trial court erred in thwarting George�s attempt 

to present self-defense, we reverse and remand for a new trial.

FACTS

I.  Homicide

On the evening of June 21, 2004, DMarcus Dewitt George slept in the backseat of his best 

friend Freddie McGrew�s car while McGrew pulled into a Shell station to buy gasoline.2

McGrew�s girlfriend, Tamrah Dickman, who sat in the front seat, observed people in a car that 

was just leaving, looking intently at McGrew�s car.  McGrew went into the minimart to pay 

before pumping the gas.

After McGrew exited the minimart, one of the men Dickman had observed in the car

pulling away, Rickie Millender, walked up to McGrew and blocked his path, confronting him with 

questions about a mutual friend�s brutal killing, at which McGrew had been present.  McGrew 

was able to move past Millender, but Millender patted down McGrew�s stomach, waist, and neck 

as McGrew pumped gas.  McGrew tried to get back into his car to leave, but Millender prevented

him from closing the door. McGrew was able to get �one leg and half of his body into the 

vehicle� before Millender punched him in the mouth.  IX VRP at 1068.  After Millender punched 

him, McGrew jumped back out of the car, and an altercation between the two men ensued in the 

parking lot.3
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4 The record identifies the other man only as the �white guy.� X VRP at 1193.

5 At autopsy, Clark�s body weighed 207 lbs.  Although the medical examiner�s report lists Clark�s 
weight as 229 pounds, the examiner testified that Clark had likely weighed about 275 pounds 
during the incident.  The examiner then describes Clark as �[s]ix feet, over 200 pounds.� VIII 
VRP at 886.

At about the time McGrew reached the gas pump, Dickman observed two other men she 

did not know standing side-by-side near the gas station�s minimart.  Alarmed, Dickman woke 

George from the backseat in time for him to see Millender confront and pat down McGrew and to 

observe the two other men standing nearby.  George did not know any of these people; but he had 

previously experienced persons shooting at him while he was in McGrew�s company, and he 

understood that the confrontation was about the murdered friend.  George exited the car to assist 

McGrew.  One of the two4 men standing by the minimart, Isaiah Clark, stopped George and 

spoke to him when George tried to walk around the back of the car to reach McGrew and 

Millender.

George did not know Clark, and he felt intimidated because Clark was bigger and had 

bloodshot eyes, making him appear to be �high.�  X VRP at 1210.  Clark was 6� tall and weighed 

over 200 pounds;5 George was 6�1� tall and weighed only 160 pounds.  George at first stood still.  

Then he began retreating toward the open car door from which he had just exited when Clark hit 

him on the back left side of his head, causing him (George) to fall halfway into the car.  The 

strength of Clark�s blow made George think that �[Clark] had hit [him] with something.�  XI 

VRP at 1288.

�[H]oping [to] scare [Clark],� XI VRP at 1234, who was on top of him, George reached 
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6 George requested and the trial court refused to give the following jury instructions:
Manslaughter�Second Degree�Criminal Negligence�Definition.
11 Washington Practice: Washington Pattern Jury Instructions: Criminal 28.05 
(3d ed. 2008) (WPIC).
Manslaughter�Second Degree�Criminal Negligence�Elements.  WPIC 28.06.
Excusable Homicide�Definition.  WPIC 15.01.
Great Personal Injury�Justifiable Homicide�Justifiable Deadly Force in Self-

inside the car for his gun in the pocket of his jacket, which was on the backseat.  George held the 

gun in his right hand between himself and Clark, hoping that Clark would see the gun, be 

frightened, and stop.  But Clark, unresponsive to the gun, gripped George�s left forearm and tried 

to drag him out of McGrew�s car.  Tightening his grip on George�s arm, Clark continued to pull 

George out of the car.

Although George remembered pointing the gun, he did not remember pulling the trigger 

the first time.  He did, however, remember thinking that he �was going to die,� that he was �kind 

of helpless,� and that he was �shocked� when he heard the first shot.   XI VRP at 1237.  George 

fired the gun a total of four times. When the shooting stopped, George felt Clark�s grip release.

George, Dickman, and McGrew got back into McGrew�s car and drove away.  Clark died from 

these gunshot injuries.

II.  Procedure

In 2008, police arrested George in Virginia and returned him to Tacoma for trial.  The 

State charged him with first degree murder, or, in the alternative, second degree felony murder 

based on first or second degree assault.  He proceeded to a jury trial.

A.  Instructions

George proposed standard self-defense instructions, which the trial court rejected.6 The 
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Defense�Definition.  WPIC 2.04.01.
Justifiable Homicide�Defense of Self and Others.  WPIC 16.02.
Justifiable Homicide�Resistance To Felony. WPIC 16.03.
Aggressor�Defense of Self.  WPIC 16.04.
Necessary�Definition.  WPIC 16.05.
Justifiable Homicide�Actual Danger Not Necessary.  WPIC 16.07.
No Duty To Retreat.  WPIC 16.08.
Self-defense Reimbursement�Oral Introductory Instruction.  WPIC 17.06.
Self-defense Reimbursement�Concluding Instruction.  WPIC 17.06.01.

trial court also deleted from its standard homicide instructions any references to self-defense or 



No.  39085-0-II

6

7 The trial court deleted reference to justifiable homicide and self-defense (denoted here with 
strike-through) from the following WPIC instructions it gave to the jury:

Murder�Second Degree�Intentional�Definition. [WPIC] 27.01:
A person commits the crime of murder in the second degree when with intent to 
cause the death of another person but without premeditation, he or she causes the 
death of such person or of a third person [unless the killing is 
[excusable][or][justifiable]].

Clerk�s Papers (CP) at 41.
Manslaughter�First Degree�Reckless�Definition.  WPIC 28.01:
A person commits the crime of manslaughter in the first degree when he or she 
recklessly causes the death of another person [unless the killing is 
[excusable][or][justifiable]].

CP at 43.

justifiable homicide.7

The trial court ruled that (1) George had not met his burden to introduce evidence 

showing that he had subjectively believed, in good faith, that he was in imminent danger of great 

bodily harm when he grabbed his gun from the backseat of McGrew�s car and pulled the trigger; 

(2) although George claimed he had never been �so scared in his life,� his fear was not objectively 

reasonable, VRP (Feb. 10, 2009) at 1379, especially in light of the medical examiner�s testimony 

that Clark was shot in the back in a downward direction, indicating that Clark had been retreating 

or on his knees at some point when he was shot; and (3) �the fatal lethal force to Mr. Clark was 

not justified under these circumstances.�  VRP (Feb. 10, 2009) at 1383.  George took exception 

to the trial court�s rulings, arguing that it had misstated the medical examiner�s evidence and was 

improperly �putting itself in the position of the trier of fact.�  VRP (Feb. 10, 2009) at 1384.

B.  Convictions and Sentencing

In addition to first degree murder, the trial court instructed the jury on the lesser crimes of 
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intentional murder and manslaughter.  In the alternative, the trial court instructed the jury on 

felony murder based on assault.  The trial court gave the jury no instructions on George�s self-

defense theory.  Nevertheless, the jury acquitted George of first degree murder and was unable to 

reach a verdict on intentional second degree murder.  Instead, the jury found him guilty of first 

degree manslaughter, count I, or in the alternative, second degree felony murder, count II.  The 

jury also found that George had been armed with a firearm while committing either alternative 

charge.

Noting the firearm, the trial court sentenced George to the top of the standard range:  220

months of confinement for felony murder, plus an additional 60 months for the firearm 

enhancement.  George appeals.

ANALYSIS

I.  Self-Defense Instruction

George argues that the trial court committed reversible error by refusing to instruct the 

jury on the law of self-defense because there was some evidence which, if believed by the jury, 

would have shown that George acted on a reasonable apprehension of great bodily harm and 

imminent threat.  We agree.
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A.  Standard of Review

The standard of review for a trial court�s refusal to instruct the jury on self-defense 

depends on whether the reason for such refusal was based on fact or law.  State v. Walker, 136 

Wn.2d 767, 771-72, 966 P.2d 883 (1998).

If the trial court refused to give a self-defense instruction because it found no 
evidence supporting the defendant�s subjective belief of imminent danger of great 
bodily harm, an issue of fact, the standard of review is abuse of discretion.  If the 
trial court refused to give a self-defense instruction because it found no reasonable 
person in the defendant�s shoes would have acted as the defendant acted, an issue 
of law, the standard of review is de novo. 

State v. Read, 147 Wn.2d 238, 243, 53 P.3d 26 (2002) (citing Walker, 136 Wn.2d at 771-72)

(emphasis added).  This second �reasonable person� test involves interrelated issues of law and 

fact because the court must place itself in the defendant�s shoes and analyze the facts and 

circumstances known to the defendant but then determine what a reasonable person would do.  

Read, 147 Wn.2d at 243.

Here, the trial court refused to give a self-defense instruction to the jury, not because of a 

factual dispute, which is reviewable only for abuse of discretion.  Rather, the trial court ruled as a 

matter of law that, despite how George had subjectively perceived the situation, he did not meet 

the objective �reasonable person� test.  VRP (Feb. 10, 2009) at 1385.  Therefore, we review de 

novo the trial court�s refusal to give George�s requested self-defense instructions. Walker, 136 

Wn.2d at 771-772 (citing State v. Lucky, 128 Wn.2d 727, 731, 912 P.2d 483 (1996), overruled 

on other grounds by State v. Berlin, 133 Wn.2d. 541, 544, 947 P.2d 700 (1997)).  In so doing, 

we consider the factual evidence in the light most favorable to George.  State v. Jelle, 21 Wn. 
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8 RCW 9A.16.050 provides:
Homicide is also justifiable when committed either:  (1) In the lawful defense of 
the slayer, or his or her husband, wife, parent, child, brother, or sister, or of any 
other person in his presence or company, when there is reasonable ground to 
apprehend a design on the part of the person slain to commit a felony or to do 
some great personal injury to the slayer or to any such person, and there is 
imminent danger of such design being accomplished; or (2) In the actual resistance 
of an attempt to commit a felony upon the slayer, in his presence, or upon or in a 
dwelling, or other place of abode, in which he is.

9 But, if
there is no reasonable ground for the person attacked . . . to believe that his person 
is in imminent danger of death or great bodily harm, and it appears to him that only 
an ordinary battery is all that is intended, he has no right to repel a threatened 
assault by the use of a deadly weapon in a deadly manner.

Walden, 131 Wn.2d at 475.

App. 872, 873, 587 P.2d 595 (1978).

B.  The Defendant�s Burden:  Some Evidence of Self-Defense

When a defendant in a murder prosecution claims self-defense and asks the trial court to 

instruct the jury on self-defense, the defendant has the burden of introducing some evidence 

demonstrating that (1) the killing occurred in circumstances amounting to defense of life, and (2) 

he had a reasonable apprehension of great bodily harm and imminent danger.  RCW 9A.16.0508; 

State v. Walden, 131 Wn.2d 469, 473, 932 P.2d 1237 (1997).  The trial court must view the 

evidence in the light most favorable to the defendant.  State v. Callahan, 87 Wn. App. 925, 933, 

943 P.2d 676 (1997).  The defendant�s burden of �some evidence� of self-defense is a low 

burden.  State v. Janes, 121 Wn.2d 220, 237, 850 P.2d 495 (1993).  Indeed, the evidence need 

not even create a reasonable doubt.9 State v. McCullum, 98 Wn.2d 484, 488, 656 P.2d 1064 

(1983).  But a self-defense instruction is not available to an aggressor.  Walden, 131 Wn.2d at 
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482-83.

The trial court determines whether the jury should receive a self-defense instruction by 

applying a mixed analysis, with both subjective and objective components.  Read, 147 Wn.2d at 

242-43; Janes, 121 Wn.2d at 238.  The subjective component requires the trial court to place 

itself in the defendant�s shoes and to view the defendant�s actions in light of all the facts and 

circumstances known to the defendant.  Walker, 136 Wn.2d at 772.  The objective component 

requires the trial court to determine what a reasonably prudent person would have done in the 

defendant�s situation.  Walker, 136 Wn.2d at 772-73.  The imminent threat of great bodily harm 

does not actually have to be present, so long as a reasonable person in the defendant's situation 

could have believed that such threat was present.  See State v. LeFaber, 128 Wn.2d 896, 900-01, 

913 P.2d 369 (1996), abrogated on other grounds by State v. O�Hara, 167 Wn.2d 91 (2009).  

Thus, considering both the subjective and objective components, the trial court must determine 

(1) whether the defendant produced any evidence to support the claim he or she subjectively 

believed, in good faith, that he or she was in imminent danger of great bodily harm; and (2) 

whether this belief, viewed objectively, was reasonable.  Walker, 136 Wn.2d at 773.

George argues that, taken in the light most favorable to him, he produced sufficient 

evidence that his fear was reasonable.  We agree.  Examining this issue de novo, the subjective 

component requires us to place ourselves in George�s shoes and to view his actions in light of all 

the facts and circumstances known to him.  Walker, 136 Wn.2d at 772.  George encountered 

Clark after being abruptly awakened by calls for help from his best friend�s girlfriend (Dickman).  
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George awoke to see Millender confronting his best friend, apparently checking McGrew for 

weapons, and punching him.  Although George did not know the people confronting McGrew or 

himself, he quickly understood that the confrontation and Millender�s anger with McGrew 

concerned the murder of Millender�s friend, which frightened George even more.

George testified that he felt intimidated by Clark�s expression, larger size, and bloodshot 

eyes, from which George concluded that Clark was under the influence of drugs.  George rightly 

understood Clark to be acting in support of Millender and believed that Clark carried a weapon, 

particularly after Clark hit him so hard that he believed Clark must have hit him with an object.  

Clark�s blow caused George to fall; and although that blow was not by itself life-threatening, the 

danger appeared to be rapidly escalating.  George felt that under the circumstances, he �was going 

to die.�  XI VRP at 1234.

George, who had been unarmed, had fallen halfway into McGrew�s vehicle.  With the 

larger Clark on top of him, George retrieved his gun from his jacket on the backseat and pointed 

it at Clark, hoping that Clark would be afraid and thus stop his attack.  But Clark showed no fear 

of the gun, and George fired.  Clark�s grip on George�s arm then tightened, and Clark pulled 

George out of the vehicle, causing George to feel even more fearful, recalling, �I just remember 

his face just coming at me.� XI VRP at 1238.  So George fired again.  Clark did not let go of 

George until all the shots were fired.
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10 The similar facts are not relevant to the critical �instigator� distinction:  Like Clark, Walker�s 
victim was larger and stronger; thus, Walker, like George, armed himself, both asserting self-
defense. Walker, 136 Wn.2d at 770.  Unlike Walker, however, George did not instigate the fight 
that resulted in the death of the unarmed larger man.

Considering these facts, we find unpersuasive the State�s comparisons to Walker, in which 

the facts differ markedly.10  Walker, for example, was a willing participant, who intentionally 

engaged in mutual combat with the victim.  Having previously discovered his wife�s affair, Walker 

initially confronted his wife�s lover in the lover�s yard across the street.  The man pushed Walker 

back with his stomach and �head-butted� him, after which Walker returned to his own home.  

Walker, 136 Wn.2d at 769.  Walker had no reasonable grounds to fear great bodily harm from 

this man.  Walker, 136 Wn.2d at 778.  Yet, despite some cooling�off 

time, in complete safety and in specific preparation for combat with his wife�s lover, Walker 

purposefully armed himself with a knife, and chose to return outside. After, his rival called across 

the street to him, Walker accepted his invitation to reengage in a fight.  Walker, 136 Wn.2d at 

770.

Applying the Walker test here, we examine whether a reasonably prudent person would 

have acted as George did in his situation.  Walker, 136 Wn.2d at 772-73.  We note that an 

imminent threat of great bodily harm need not actually have been present, so long as a reasonable 

person in George�s situation would have believed that such threat was present.  LeFaber, 128 

Wn.2d at 899-900. We weigh whether George reasonably felt an imminent threat of great bodily 

harm within the context of his circumstances:  Dickman�s waking up George with a plea for help; 

Millender�s patting down McGrew, which implied armed violence; Millender�s punching McGrew 



No.  39085-0-II

13

and the ensuing scuffle between the two; the confrontation being about the murder of Millender�s 

friend; George�s previous experiences of people shooting at him; his belief that Clark was armed; 

and the larger Clark�s advancing toward George, appearing to be under the influence of drugs, 

knocking George down with what George felt was some sort of object, and then getting on top of 

George halfway inside McGrew�s car, into which George had fallen, and pulling George back 

outside the car.  In Walker, the Supreme Court affirmed the trial court�s refusal of Walker�s 

requested self-defense instructions, holding that no evidence supported Walker�s claimed fear of 

great bodily harm and, �[i]n essence, Walker took a knife to a fistfight.�  Walker, 136 Wn.2d at 

776.  Here, in contrast, from George�s point of view, a potentially deadly encounter came to him.

The facts as they reasonably appeared to George, namely an �imminent threat� of great 

bodily harm, outweigh the facts emphasized by the trial court, namely Clark�s limited physical 

battery of George.  In its reasoning, the trial court discounted the contextual circumstances.  For 

example, the trial court said, �Not a blow that was with sufficient force to cause him to lose 

consciousness, but a blow that simply knocked him either off his feet or into the car.�  VRP (Feb. 

10, 2009) at 1381.  Imminent threat is not necessarily an immediate threat but instead 

acknowledges the circumstance of �hanging threateningly over one�s head; menacingly near.�  

Janes, 121 Wn.2d at 241 (quoting Webster�s Third New International Dictionary 1130, 1129 

(1976)).

Nor does imminent threat require any actual physical assault, let alone an attempted lethal 

assault.  Janes, 121 Wn.2d at 241 (citing Walker, 40 Wn. App. 658, 663, 700 P.2d 1168 (1985) 
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review denied, 104 Wn.2d 1012 (1985)).  Here, as the trial court correctly opined, �[Y]ou don�t 

shoot somebody for hitting you.�  VRP (Feb. 10, 2009) at 1382.  Nevertheless, the trial court 

mischaracterized the situation as it appeared to George, especially by incorrectly assuming that 

Clark�s initial physical battery of George offered the only justification for his fear.  George, in 

contrast, justified his fear by showing dangerous circumstances with the danger escalating.

George�s trial counsel expressly objected to the trial court�s refusal to give the jury a self-

defense instruction, stating, �I believe the Court is putting itself into the position of the trier of 

fact . . . .as far as whether or not my client was acting in self-defense.�  VRP (Feb. 10, 2009) at 

1384-85.  We agree. It is not the trial court�s prerogative to resolve the question of whether a 

defendant in fact acted in self-defense.  George�s evidence ultimately may not have been sufficient 

to create a reasonable doubt in the jury�s mind about the charged homicide; nevertheless, a trial 

court may not deny a self-defense instruction where credible evidence exists to support giving 

such instruction.  McCullum, 98 Wn.2d at 488.

To ensure due process to a criminal defendant, a trial court must provide considerable 

latitude in presenting his theory of his case; more specifically, a trial court should deny a requested 

jury instruction that presents a defendant�s theory of self-defense only where the defense theory is 

completely unsupported by evidence, which was not the case here.  State v. Barnes, 153 Wn.2d 

378, 382, 103 P.3d 1219 (2005).  We recently articulated the constitutional due process aspects 

of a defendant�s right to present his theory of the case in the context of jury instructions as 

follows:

Due process requires that jury instructions (1) allow the parties to argue all 
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theories of their respective cases supported by sufficient evidence, (2) fully instruct 
the jury on the defense theory, (3) inform the jury of the applicable law, and (4) 
give the jury discretion to decide questions of fact.

State v. Koch, 157 Wn. App. 20, 33, 237 P.3d 287 (2010) (citations omitted), review denied, 245 

P.3d 773 (2011).  Consistent with the Supreme Court�s decision in Barnes, we held that �at the 

very least, the instructions must reflect a defense arguably supported by the evidence.�  Koch, 157 

Wn. App. at 33 (citing Barnes, 153 Wn.2d at 382).

Acknowledging George�s well-settled constitutional right to present his theory of self-

defense, sufficiently supported by the record, and examining the record de novo in the light most 

favorable to him, we hold that (1) George�s evidence of his fear of imminent death or great bodily 

harm was objectively reasonable; and (2) therefore, it was reversible error for the trial court to 

refuse to instruct the jury on self-defense, thereby precluding the jury from considering whether 

George acted in self-defense when he shot Clark.

II.  Evidentiary Rulings

For the first time on appeal, George makes three evidentiary arguments, which, he 

acknowledges, �standing alone, do not warrant reversal.� Br. of Appellant at 2.  Although these 

evidentiary questions are generally likely to arise during retrial on remand, their context will surely 

differ.  Therefore, we neither address nor rule on these non-prejudicial, unpreserved evidentiary 

issues.
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11 See State v. Wilburn, 51 Wn. App. 827, 829-30, 755 P.2d 842 (1988), superseded by Adams v. 
Dep�t. of Labor and Indus., 128 Wn.2d 224, 229, 905 P.2d 1220 (1995).

III. Additional Arguments

Relying on State v. Wilburn, 51 Wn. App. 827, 829-30, 755 P.2d 842 (1988), George 

argues in his SAG that, because the State did not file a timely brief as required by RAP 10.2(c), 

we should limit our review to whether his attorney�s brief made a prima facie showing of 

reversible error and that we should sanction the State.  This argument fails.

First, the State did not violate RAP 10.2(c).  Instead, the State moved for an extension of 

time to file its brief, attached a detailed affidavit in support, and served George a copy of its 

motion.  We granted this motion, just as we granted George�s motion for an extension of time to 

file his brief under RAP 18.8.

Next, even if the State had not timely filed its brief, George confuses his argument that the 

State filed a late brief with circumstances where a party fails to file any brief, in which case RAP 

11.2(a) bars that party from presenting oral argument.  Moreover, in arguing that where the 

respondent has failed to file a brief, we must limit review to whether the appellant's brief makes a 

prima facie showing of reversible error, the precedent on which George relies has been 

superseded.11 In Adams v. Dep�t. of Labor and Indus., 128 Wn.2d 224, 905 P.2d 1220 (1995),

our Supreme Court held that where a party fails to submit a brief, an appellate court (1) is entitled 

to make its decision based on oral argument, argument in the parties� briefs, and the record before 

it; and (2) is no longer confined to reviewing whether the appellant has made prima facie showing 

of reversible error. Adams, 128 Wn.2d at 229.  Here, the State submitted a timely brief; 
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thus, no sanctions are appropriate, and there is no corresponding need to curtail our decision

making process.

Reversed and remanded for a new trial.

Hunt, J.
I concur:

Van Deren, J.
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Armstrong, J. (dissenting) � Because I do not agree that George established he was 

entitled to a self-defense instruction, I respectfully dissent.  

A defendant cannot present a self-defense instruction to the jury without first producing 

some evidence that he feared an imminent threat of great bodily harm and that his fear was 

objectively reasonable.  See State v. Walker, 136 Wn.2d 767, 772-73, 966 P.2d 883 (1998).  �The 

importance of the objective portion of the inquiry cannot be underestimated.  Absent the reference 

point of a reasonably prudent person, a defendant�s subjective beliefs would always justify the 

homicide.�  Walker, 136 Wn.2d at 772.  A simple battery cannot justify the taking of a human life 

unless the facts of a particular case show a reasonable person in the defendant�s shoes could have 

reasonably believed that great bodily harm would result from the battery.  Walker, 136 Wn.2d at 

774-75.  If there is no reasonable ground for the person attacked to believe that he ��is in 

imminent danger of death or great bodily harm, and it appears to him that only an ordinary battery 

is all that is intended,�� then he has no right to repel the assault with deadly force.  Walker, 136 

Wn.2d at 777 (quoting State v. Walden, 131 Wn.2d 469, 475, 932 P.2d 1237 (1997)) (emphasis 

omitted).

Here, George produced no evidence demonstrating that his fear that Clark posed an 

imminent threat of death or great bodily harm was objectively reasonable.  George shot Clark four 

times after Clark punched him once in the head and attempted to drag him out of the van.  George 

did not know Clark and had no history with him, Clark made no verbal threats from which George 

could infer that he intended more than a simple battery, and George never saw Clark or any other 
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person produce a weapon.  That the confrontation was related to the murder of a friend, a violent 

incident that occurred in another time and place, and that Millender patted down McGrew and 

failed to uncover a weapon, does not make it more likely that Clark was armed or posed an 

imminent threat of death or great bodily harm to George.  Because George failed to offer any 

evidence from which a reasonable person could conclude that Clark intended anything beyond an 

ordinary battery, I would affirm the trial court�s finding that George�s fear was not objectively 

reasonable.

______________________________
Armstrong, P.J.
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That DMARCUS DEWITT GEORGE, in the State of Washington, on or about the 21st day of 

June, 2004, did unlawfully and feloniously, while committing or attempting to commit the crime of 

Assault in the first Degree or Assault in the Second Degree, and in the course of and in furtherance of 

said crime or in immediate flight therefrom, did shoot Isaiah Clark, and thereby causing the death of 

Isaiah Clark, a human being, not a participant in said crime, and during said conduct, and in the 

commission thereof, the defendant and/or an accomplice was armed with a firearm as defined in RCW 

9.41.010, to-wit a handgun, thereby invoking the provisions ofRCW 9.94A.3 I 0/9.94A.5 I 0, and adding 
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Defense Attorney 
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IN THE SUPERIOR COURT, PIERCE COUNTY, WASHINGTON 

STATE OF WASHINGTON 
VS 

GEORGE, DMARCUS DEWITT 

Start Date/Time: Aug 11, 2014 9:39 AM 

Cause Number: 05-1-00143-9 
Memorandum of Journal Entry 

Judge/Commissioner: RONALD E. CULPEPPER 

MINUTES OF PROCEEDING 

Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

05-1-00143-9 

August 11, 2014 09:38 AM - This matter comes on today for trial. DPA Kathleen Proctor and 

Jesse Williams present on behalf of state. Defense attorneys Barbara Corey and Warren Corey 

Boulet present with/for defendant. Defendant present today incustody. Court addresses 

questoinnaires and second amended information. 09:40 AM - Argument on state and defense 

proposed questonnaires. 10:01 AM - Witnesses.listed on questionnaire addressed. 10:08 AM -
Cross reference of changes to questionnaire by court/counsel for clarification.· 10:09 AM - State 

will make the changes and run copies of the questionnaire. Length of trial estimated at 3 weeks. 

10:10 AM - DPA Proctor addresses state witness scheduling issues. Dr. Howard addressed. 

Material witness now in PC jail on new charges. Witness Daniel Brooks addressed; hearing may 

be needed in re mental health status. Argument. Letter from wife of D. Brooks and nurse 

practitioner presented to court for review. Defense advises it does have a copy of these and asks 

they be made part of the record. Defense requesting hearing with this witness (s) outside the 

presence of jurors at some point. Court grants; will handle sometime Wednesday first in a.m or 

later in p.m. 10:20 AM - 60 jurors will be brought up this p.m. for distribution of questionnaires. 

** STATE'S MOTIONS IN LIMINE ** #4 - reserved. #5 - reserved. #7 - reserved. #8 -

granted. #9 - denied in part; will ask state to try to refer to "Mr. Clark" or "decedent". Defense 

argument in re same in re "what law enforcement uses" - denied. #11 - court directs state provide 

up-to-date conviction lists on witnesses. Defense asks up-to-date- conviction data through today. 

Granted. ** DPA Williams leaves courtroom - verdict in Dept 7 ** Court takes brief break to 

address a presiding issue. 

End Date/Time: Aug 11, 201410:47 AM 
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Start Date/Time: Aug 11, 2014 10:52 AM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: .KARLA JOHNSON 

August 11, 2014 10:51 AM - Court reconvenes. #13 - reserved. #14 - duplicative/reserved. # 

15- argument; reserved. #16-granted in re case in chief; will readdress if takes the stand, 

outside jury presence. #17 - reserved. 11 :02 AM - #18 - argument; reserved. 

11 :04 AM - ** DEFENSE MOTIONS IN LIMINE ** (November set): #16 - reserved. #17 -

Argument; reserved. 11 :17 AM - Additional STATE'S MOTIONS IN LIMINE (in state's trial brief) - # 

1 - granted. #2 - granted; no defense obj. #3 - granted; no defense obj. #4 - granted; no defense 

obj. State will admonish in re "gang" or refer to "nicknames". # 5 - defense ask court to reserve; 

granted. #B - defense asks court to reserve. Court grants #B, with understanding that Atty Corey 

can re-open this issue if needed. #C - granted. #D - State advises it will not be calling Detective 

Wood. Argument. May readdress if called. 11 :27 AM - Detective Ames addressed by Atty Corey. 

Argument. 11 :32 AM - Court preliminarily excludes this evidence; if called, may readdress. 11: 
34 AM - Court adjourns for lunch break. 

End Date/Time: Aug 11, 201411:34 AM 

Start Date/Time: Aug 11, 2014 2:00 PM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

August 11, 2014 02:00 PM - All parties present. 60 jurors escorted into courtroom for voir 

dire. Introductions. 02:00 PM - lntial oath given. Court voir dire. 

02:03 PM - Length of trial advised; ponflicts addressed. 02:09 PM - Court inclined to excuse 

2nd week jurors; no objection by counsel; jurors #2, 11, 15, 16,34 and 55; thanked and excused; 

directed to return to jury admin for further directives. Court voir dire continues. 02:16 PM -
Questionnaire addressed. Juror #12 asks for assistance in completing jury questionnaire/unable to 

write. Court directs JA to inquire of jury admin for assistance. 02:23 PM - Jurors excused to return 

to jury administration to fill out jury questionnaires; return to jury admin tomorrow by 9am. 02:26 PM 
- Jury to be empaneled by Wednesday pm. Defense asks that state to advise of next day's 

witness by end of day prior; granted. 02:27 PM - Defense has no objection to excusing juror #56 

Memornadum of Journal Entry. 
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Start Date/Time: Aug 11, 2014 2:00 PM 

MINUTES OF PROCEEDING 

Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

05-1-00143-9 

(reading juror conflict sheets). State has no objection. Court grants; juror #56 excused. JA 
advised jury admin to excuse. Juror #12 discussed; will individually inquire if necessary. 02:33 PM 
- Court adjourned until 9am tomorrow morning. 

End Date/Time: Aug 11, 2014 2:33 PM 

Start Date/Time: Aug 12, 2014 9:31 AM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

August 12, 2014 09:30 AM - All parties present. Juror #22 excused by stipulation; car 

accident last night. Juror #44 addressed. Discussion in re jurors to be brought up for individual 
inquiry. 09:35 AM - Jurors 1,5, 7, 12, 13, 18, 19,20,25,33,42 and 57 will be brought up for individual 

inquiry. 09:45 AM - Jurors brought out individually beginning with juror #1. 10:12 AM - Defense 
challenge for cause in re juror #5; argument by defense/state. Court denies challenge for cause in 

re juror #5. 10:19 AM -After inquiry of juror #7, court excuses for cause; no objections. 10:49 
AM - Court takes an a.m. break. 

; End Date/Time: Aug 12, 2014 10:49 AM , 

Start Date/Time: Aug 12, 201410:58 AM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

12:07 PM -August 12, 2014 10:57 AM - Court reconvenes. Atty Corey advises that her co 

counsel, Warren Corey Boulet will not be present this pm; case in Olympia. Individual inquiry 
. proceeds. Juror #20 seated in jury box. 11 :14 AM -After inquiry, defense moves to excuse juror# 

25 for cause; state obj. Court denies defense motion. 11 :21 AM - After inquiry, defense moves to 

excuse juror #33 for cause; State obj. Court grants motion; juror #33 excused for cause. 11 :22 
AM - After inquiry, court is inclined to excuse juror #42 for cause/hardship; no objections. Court 

excuses juror #42 for cause. 11 :28 AM - Court compares notes with counsel as to jurors excused 

up to this point. 

11 :37 AM - 49 remaining jurors escorted into courtroom for continued voir dire. Court inquires 
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MINUTES OF PROCEEDING 

Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

05-1-00143-9 

of juror #44 (familiar w/ judge and attorney for a witness). Court voir dire continues. 12:06 PM -
,;: Court releases jurors for lunch break; cautionary instructions reiterated; directed to return to jury ., 
0 , administration by 1 :15 pm. Court addresses issue of "race" as brought up during individual inquiry 

by two jurors and whether it should be addressed during voir dire. Court hears from counsel. DPA 
Proctor suggests addressing "dog allergies" as juror #12 (during individual inquiry) is seeking to 

bring in a service dog if seated. Atty Corey suggests inquiring about former employment of retired 

jurors. Court adjourns for lunch. 

,.,, End Date/Time: Aug 12, 2014 12:11 PM 

l) l Start Date/Time: Aug 12, 2014 1 :35 PM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

' 
August 12, 2014 01 :35 PM - Court reconvenes. Atty Corey addresses court in re "service 

dog" request; mentioning size of dog to jurors. Court notes. No state objection to court mentioning. 

01 :37 PM - DPA Proctor addresses subpoena for federal employees (witness/nurse). 01 :43 PM -
Jurors escorted into jury room for continued voir dire. Court advises potential jurors of possible 

large service dog and any allergies .. no issue advised. 01 :44 PM - Court voir dire continues. 01: 
47 PM - STATE VOIR DIRE BY DPA JESSE WILLIAMS .02:03 PM -Atty Corey objection to state 

instructing jury; sustained. 02:14 PM - DEFENSE VOIR DIRE BY ATTY BARBARA COREY. 02: 
34 PM - DPA Proctor objection; sustained/rephrase. 02:35 PM - 2ND ROUND STATE VOIR DIRE 

BY DPA KATHLEEN PROCTOR. 02:37 PM - Atty Corey objection to asking questions that are fact 
specific/asking jury to speculate; sustained. 03:02 PM - Court takes a pm break; cautionary 

instructions reiterated. 

End Date/Time: Aug 12, 2014 3:02 PM 

Start Date/Time: Aug 12, 2014 3:18 PM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

August 12, 2014 03:18 PM - Court reconvenes. Parties/jurors all returned and seated. 
DEFENSE 2ND ROUND JURY VOIR DIRE BY ATTY COREY. 
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Start DatefTime: Aug 12, 2014 3:18 PM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

03:53 PM - STATE 3RD ROUND VOIR DIRE BY DPA JESSE WILLIAMS. 03:54 PM -Atty 
Corey objections to type of questions; covered by motions in limine; overruled. 

04:07 PM - Sidebar at court's request. 04:08 PM - Jurors released for the day; cautionary 

instructions reiterated. Directed to report to jury ad min by 9: 15 a.m. tomorrow morning. 

Juror #12 asked to remain in courtroom. Court advises juror #12 that after discussing w/ 

counsel; ok for him to bring in service dog tomorrow if he wishes. Sidebar issue put on record. 04: 
11 PM - Court adjourns for the day. 

End DatefTime: Aug 12, 2014 4:14 PM 

Start DatefTime: Aug 13, 2014 9:30 AM Judicial Assistant: Dan Vessels 

Court Reporter: KARLA JOHNSON 

August 13, 2014 09:30AM - DPA Kathleen Proctor and Jesse Williams present on behalf of 

state. Defense attorneys Barbara Corey and Warren Corey Boulet present with/for defendant. 09: 
38 AM - Court addresses parties regarding Juror Conflict slip from Juror #40. Parties respond.09: 

41 AM - Jury Venire seated. Court addresses Jury Venire regarding conflict slips.09:42 AM - Court 

thanks and excuses Juror #58. 09:43 AM - Court addresses Jury Venire regarding additional 

scheduling conflicts. 09:47 AM - Court takes brief recess to allow Jury Venire to take restroom 

break. 

09:55 AM - Court reconvenes. 09:55 AM - Attorney Barbara Corey resumes Voir Dire. 10:23 
AM - Objection by DPA Proctor to question proposed by attorney Corey. Attorney Corey to 

rephrase question and resume Voir Dire. 10:28 AM - DPA Proctor resumes Voir Dire. 10:50 AM -
Attorney Barbara resumes Voir Dire. 10:59 AM - Court addresses jury venire regarding jury 

selection process. 11 :01 AM - Court inquires with parties regarding challenges for Cause. Parties 
respond and note they have no challenges for cause. 11 :02 AM - Court takes brief recess to allow 

parties to review and discuss ·peremptory challenges. 
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Start Date/Time: Aug 13, 2014 9:30 AM Judicial Assistant: Dan Vessels 

Court Reporter: KARLA JOHNSON 

End Date/Time: Aug 13, 2014 11 :10 AM 

Start Date/Time: Aug 13, 2014 11 :32 AM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

August 13, 2014 11 :31 AM - Sidebar at counsels request. Peremptories continue at 
;\ counsel table. 11 :39 AM - Sidebar to discuss final panel. 11 :45 AM - Court addresses re 

impaneled jurors. 11 :46 AM - Jurors empaneled as follows: 

1, 4,8,9, 10, 12, 13, 17, 18,20,24,28,31,32. Remaining jurors thanked and released; directed to 

return to jury admin for further directives. 11 :49 AM - 14 member jury sworn. Court gives oral 
preliminary instructions. 12:01 PM - Jurors escorted in to jury room by JA for additional jury room 
instructions. Jurors released with cationary instructions; directed to return to Dept 17 jury room by 

1:15 pm. 

End Date/Time: Aug 13, 201412:41 PM 

Start Date/Time: Aug 13, 2014 1 :58 PM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

August 13, 2014 01:58 PM - Court reconvenes. All parties present (Defense co-counsel, 

Warren Corey Boulet not present this pm). 

01:58 PM - STATE OPENING STATEMENT BY DPA KATHLEEN PROCTOR. 

02:13 PM - (Atty Warren Corey Boulet enters courtroom/joins defense counsel at this time). 

02:23 PM - DEFENSE OPENING STATEMENT BY ATTY BARBARA COREY. 02:38 PM -

Memornadum of Journal Entry. 
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Start Date/Time: Aug 13, 20141:58 PM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

DPA Proctor objects to nature of argument; sustained. 02:40 PM - DPA Proctor objection -
argumentative nature; sustained. 02:43 PM~ DPA Proctor objection - argumentative nature; 

sustained. 

02:45 PM - Jurors excused; cautionary instructions reiterated. Directed to return to Dept 17 

jury room by 9:10 tomorrow a.m. Court takes a break to await witness for hearing. 

End Date/Time: Aug 13, 2014 2:50 PM 

Start Date/Time: Aug 13, 2014 3:10 PM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

August 13, 2014 03:10 PM - Court reconvenes. Hearing in re the Availability of Witness 

Daniel Brooks proceeds. 03:10 PM - Alice Faye Brooks, wife of Witness Daniel Brooks, 
sworn/testified under direct examination by DPA Proctor. 

03:12 PM -Atty Corey objection - lack of foundation; overruled. 03:13 PM -Atty Corey asks 
that questions be confined to a specific time period; overruled/but state cautioned. 
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Start Date/Time: Aug 13, 2014 3:10 PM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

03:20 PM - Cross examination by Atty 8 1 Corey. 03:2 PM -Court inquires of witness for 
clarification. 03:29 PM - Witness excused. State requests hearing from Dr. Ward; granted. State 
will look into scheduling. 03:32 PM - Tomorrow's witness scheduling discussed. Court is 

adjourned; parties directed to return by 9am tomorrow or shortly thereafter. 

End Date/Time: Aug 13, 2014 3:34 PM 

Start Date/Time: Aug 14, 2014 9:33 AM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

August 14, 2014 09:32 AM - Court reconvenes. Court advises seated juror #14's service dog 
is present today; half day only. Seated juror #9 is unable to get child care for Monday, 8/18, this 

matter will be in recess that day. DPA Proctor addresses witnesses. We will plan to resume the 
Witness Availability hearing on Monday morning. Atty Corey addresses State marked exhibits 
(photos)/ duplicative - #79 and #80. #75 also addressed. 09:36 AM - Court will not disallow use of 
any at this time.09:39 AM - Jurors seated in jury box. 

09:40 AM - ST WIT John D. Howard, Forensic Pathologist/Medical Examiner• Spokane 
County, sworn/testified under direct examination by DPA Williams. 09:45 AM - ST EXH #91 

presented to witness for i.d./reference. 09:47 AM - Witness presented withST EXH's #99-102, 90, 
89,86,85,81,84,83,82, 77, 76, 78,80, 79,88,87, 75 and 7 4 for i.d./reference. 

09:48 AM - State offers. Atty B. Corey request brief voir dire - granted. Addresses ST EXH's # 
99 - #102. No objection by defense. Court admits ST EXH's as listed above. DPA Williams 

renames all he is offering for defense. Court admits. Atty Corey objection - compound question; 

overruled. 09:58 AM - DPA Williams seeks to publish admitted exhibits listed above; granted. 

Request withdrawn at this time. 10:13 AM - Previously admitted ST EX H's 99, 74, 100 and 101 
presented to witness for i.d. - State seeks to publish to jury by passing; granted. 10:16 AM -

Previously admitted ST EXH #75, 87, 88 published on ELMO. 
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Start Date/Time: Aug 14, 2014 9:33 AM Judicial,Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

10:20 AM - ST EXH #43A presented to witness for i.d./ offered. No defense obj. Court 
admits ST EXH #43A. Witness presented with presented with previously admitted ST EXH's # 

79,80 and 76. ST EXH #76 published on ELMO. Previously admitted ST EXH's #79 and #80 

published on ELMO. 10:24 AM - Previously admitted ST EXH #77 presented to witness for i.d./ 
referral; published on ELMO. 10:28 AM-, ST EXH #43C presented to witness for i.d.; offered. No 
defense objection. Court admits ST EXH #43C. Previously admitted ST EXH's #82-#84, 

presented to witness for i.d: Published on ELMO. Previously admitted ST EXH #81 and #78 
presented to witness for i.d. ST EXH #81 published on ELMO. 10:33 AM - ST EXH #43B 

presented to witness for i.d.; offered. No defense obj. Court admits ST EXH #438. Previously 

admitted ST EXH #'s 85, 86 and 89 presented to witness for i.d. ST EXH #86 published on ELMO. 
ST EXH #89 published on ELMO. 10:37 AM - Previously admitted ST EXH #90 presented to 

witness for i.d.; published on ELMO. 10:39 AM - ELMO turned projector off. 10:46 AM - Court 

takes an a.m. break. 

End Date/Time: Aug 14, 201410:47 AM 

Start Date/Time: Aug 14, 2014 11 :05 AM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

August 14, 2014 11 :04 AM - Court reconvenes. Jurors seated in jury box. Witness Howard 

retakes the witness stand. Cross examination by Atty 8. Corey. 11: 14 AM - DPA Williams 

objection (2) - sustained as to form of question/overruled. 11 :15 AM - DPA Williams objection to 

this line of questioning; sustained. Same objection; sustained. 

11 :21 AM - Re-direct by DPA Williams. 11 :25 AM - Atty B. Corey objection; beyond scope; 

overruled. 11 :25 AM - Atty B. Corey objection - beyond scope. State re-asks question. Same 
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Court Reporter: KARLA JOHNSON 

05-1-00143-9 

objection ; overruled. 11 :28 AM - Atty B. Corey objection; speculation/lack of relevance; if not 
'" speculating, overruled - 'state re-states question. Atty B. Corey objection - vague; overruled. 

11 :29 AM - Re-cross by Atty B. Corey. 11 :31 AM - DPA Williams objection - sustained as 

irrelevant. 11 :31 AM - Atty Williams objection - asking witness to answer legal question; sustained. 
11 :36 AM - Witness excused. No further state witnesses available this morning. Court excuses 

jurors with cautionary instructions; directed to return to Dept 17 by 1 :20 p.m. Monday's 
adjournment reiterated. Court advised that Dept 17 will be covering in CDPJ on Monday; any 

' 
hearing w/ witness Brooks will take place there. 

End Date/Time: Aug 14, 2014 11 :39 AM 

Start Date/Time: Aug 14, 2014 1 :38 PM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

August 14, 2014 01 :38 PM - Court reconvenes. All parties present. (defense co-counsel not 

present). DPA Proctor presents a subpoena for the V.A. witness (Availability Hearing) ; signed. 01: 

39 PM - JA calls CDPJ pit to have Atty Corey Boulet return to courtroom/trial. Court waits. Arrival. 
01 :43 PM - ST WIT Wahkeyta Rogers, sister of alleged victim, sworn/testified under direct 

examination by DPA Proctor. 01 :46 PM - ST EXH #3 presented to witness for i.d. Offered; No 

defense objection. Court admits ST EXH #3. Motion to publish; granted. Witness shows ST EXH 

#3 to jury from witness stand. 

01 :47 PM - Cross examination by Atty W. Corey Boulet. State addresses court; Witness 

Rogers asks to remain in courtroom at this point; no objection; granted. 

01 :48 PM - ST WIT Wellington ("Bob" l Hom, retired PCS Officer, sworn/testified under 

direct examintion by DPA Proctor. 01 :51 PM - ST EXH #63, incident report, presented to witness 

for i.d./referral when necessary to refresh memory. 02:00 PM - Atty B. Corey objection - hearsay; 
sustained. 02:02 PM - ST EXH #63 presented to witness to allow to refresh memory. 
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Start Date/Time: Aug 14, 20141:38 PM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 
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02:08 PM - Cross examination by Atty B. Corey. 02:10 PM - DEF EXH #103 (C.A.D.) 
I 

presented to witness for i_.d./referral. 02:12 PM - Atty Corey requests permission to give witness a 
magnifying glass for assistance if reading document; granted. DPA Proctor provides pair of 

readers. 02:16 PM - DPA Proctor objection - form of question; sustained. 02:19 PM - DEF EXH # 

104 marked; presented to witness for i.d./referral. 

o 02:27 PM - DEF EXH #105 (diagram of scene) marked; drawn by ST WIT Hom. 02:35 PM -
;;,1 DPA Proctor objection to witness 'drawing any "cars" on diagram if he cannot recall details -

()", sustained - may have witness re-draw on re-direct; cautions witness not to speculate. 

02:39 PM - DPA Proctor objection - speculation (witness previously stated he had no 
recollection); sustained. 02:42 PM - Atty Corey offers DEF EXH #105 for Illustrative purposes 

only; no objection. Court admits DEF EXH #105 for Illustrative purposes. 

02:43 PM - Re-direct by DPA Proctor. 02:47 PM - ST EXH #63 again provided to witness 

Hom to refresh memory. 02:49 PM - DEF EXH #103 presented to witness for referral/refresh 

memory.02:50 PM - Re-cross by Atty B. Corey. 02:56 PM - DPA Proctor obj - past scope of re

direct; sustained as to last question. Witness excused. Court excuses jurors to Dept 17 jury room 

for pm break; cautionary instructions reiterated. Court inquires of defense in re terminology - "prior 

trial". Court takes break. 

End Date/Time: Aug 14, 2014 3:00 PM 

Start Date/Time: Aug 14, 2014 3:16 PM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

03:48 PM -August 14, 2014 03:15 PM - Court reconvenes. Jurors seated in jury box. ST WIT 
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Start Date/Time: Aug 14, 2014 3:16 PM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 
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Laura Devereaux (fka Kitchen) , legal assistant Pierce County Prosecutor's Office/witness at 
'ii scene of crime, sworn/testified under direct examination by DPA Proctor. 03:17 PM -Atty 
o;; B.Corey objection - leading; Court to hear entire question; overruled. ST EXH #1 presented to 

witness for i.d. Offers for demostrative purposes only; No objection by defense if details foundation 
will be laid later; Court admits ST EXH #1 for demonstrative purposes. 

03:22 PM - Previously admitted ST EXH #3 presented to witness for i.d./unable to i.d. 

03:40 PM - ST EXH #66 presented to witness for i:d./referral. 03:40 PM - Atty B. Corey 

objection to witness being asked to "read" her statement to self; sustained. 03:43 PM - ST EXH # 

106 presented to witness for i.d./refresh memory. 03:43 PM - ST EXH #106 again presented to 
witness; Atty Corey objection - was not asked if she had recollection; overruled. 

03:48 PM - Witness will resume on Tuesday, 8/19, for cross examination by defense, as court 

will be adjourned on this case on Monday. Court gives cautionary instructions and direct jurors to 

be back in Dept 17 jury room on Tuesday, 8/19 by 9am. 

Court inquires .. State advised testimony from VA nurse practitioner on Availability Hearing, will 

. be Monday, 8/18 at 9:15 (in CDPJ). DPA Williams addresses court in re when defense transcripts 

will be provided or if they will be used. Atty Corey requests to know what witnesses will be called 
on Tuesday. DPA Proctor addresses criminal histories on witnesses has been completed and 

provided to opposing counsel. Atty Corey advises she has a bail hearing on Monday morning. DPA 

Williams addresses court in re rule of completeness request/oppsosing counsel. DPA Proctor 

suggests witness Devereaux leave courtroom at this time; granted. Further argurment. Court is 

adjourned. 
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Start Date/Time: Aug 14, 2014 3:16 PM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

End Date/Time: Aug 14, 2014 3:55 PM 

Start Date/Time: Aug 18, 2014 9:29 AM 

\ 

Judicial Assistant: ANGELA EDWARDS 

Court Reporter: ANN-MARIE ALLISON 

August 18, 2014 09:29 AM - * Witness Availability Hearing continues /being held in CDPJ * 

DPA Proctor present on behalf of state. Atty Barbara Corey and Atty Warren Corey Boulet 
present with/for in custody deft. ST WIT Paul Spataro, Psychiatric Nurse PractitionerNA, sworn/ 

testifies under direct examiantion by DPA Proctor. 09:32 AM - Atty Corey objection - no knowledge 

of heart condition; generally sustained, but will allow some inquiry. 09:33 AM - Atty Corey objection 

- lack of foundation; overruled if able to answer. 09:34 AM - No cross examination. 09:35 AM -
State advises in re testimony by Dr. Ward/Cardiologist; will know later today. 

09:35 AM - Court adjourns until tomorrow a.m. 

End Date/Time: Aug 18, 2014 9:36 AM 

Start Date/Time: Aug 19, 2014 10:20 AM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

August 19, 2014 10:20 AM - All parties present. (Delay as defense attorneys had matters in 

CDPJ). ST Wit Laura Deveraux retakes the witness stand. Jurors seated in jury box. Witness 
Devereaux resworn/testifies under cross examination by Atty B. Corey. Witness Devereaux 

asked to step up to easel; asked to draw diagram of incident scene; marked as DEF EXH #108. 

10:45 AM - Atty B. Corey offers DEF EXH #108 for illustrative purposes only; no state 
objection. Court admits DEF EXH #108 for illustrative purposes. State asks that witnes sign 

and date exhibit - granted/done. 
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Court Reporter: KARLA JOHNSON 
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10:56 AM - Re-direct by DPA Proctor. 10:57 AM - ST EXH #106 presented to witness for i.d./ 
,r referral. Offers; no defense objection. Court admits ST EXH #106. State seeks to publish on 

ELMO - granted. 10:58 AM - Defense obj - asked/answered on direct; overruled. 11 :03 AM -

i\ Atty B. Corey obj- leading; sustained. ST EXH #110 presented to witness for referral. 11:07 AM -
Re-cross by Atty B. Corey. 11 :13 AM - DPA Proctor objection - beyond the scope of redirect. 

Court asks to re-hear question; sustained. 

11 :17 AM - ST WIT Monica Johnson, sworn/testified under direct examination by DPA 
Williams. 11 :19 AM - Atty B. Corey asks that court direct to ask specific questions versus narrative 

- granted. 11 :22 AM - ST EXH #1, previously admitted, set on easel for witness referral. 11 :24 AM 
- Atty Corey obj - leading; overruled. 11 :33 AM - Witness i.d.'s defendant at counsel table for the 
record. 

11 :34 AM - Atty Corey objection; asked/answered - overruled. 11 :36 AM - Atty Corey 

objection - answer not related to facts; overruled. 11 :38 AM - Atty Corey objection - opinion 

testimony; improper - overruled. Same obj - outside case law; overruled. 11 :39 AM - Atty Corey 
asks that these descriptions be stricken; overruled. 11 :52 AM - Atty Corey objection - calls for 

speculation; sustained, also leading. 11 :54 AM - Atty Corey - leading; overruled. 11 :56 AM - Atty 

Corey obj. 11 :56 AM - Atty Corey interjects; this may be a good time to break for lunch. Witness 

excused from witness stand/courtroom; to resume at 1 :30 pm. Jurors excused to Dept 17 jury 

room; cautionary instructions reiterated. 11 :58 AM - Atty Corey addresses court in witness 

statement in direct exam, wherein her objections were overruled; feels comments unfairly 

prejudicial. Asserts a "gang" term was used ("homey"); feels in violation of pre trial rulings. 

References state's opening statement. 12:01 PM - State argument by DPA Williams. 12:03 PM -
Asks that court admonish Atty Corey as she is making constant audible "sighs". Noted. 12:04 PM -
Reply argument by Atty Corey. Court denies defense motions for mistrial. Court asks state to 

instruct witness in re gang issues. This pm's witness scheduling addressed. ·12:06 PM - Court is 

adjourned for lunch break.· 

End Date/Time: Aug 19, 2014 12:06 PM 

Memornadum of Journal Entry. 

Page\5 of 54 



05-1-00143-9 

0 MINUTES OF PROCEEDING 

Start Date/Time: Aug 19, 20141:42 PM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

August 19, 2014 01 :41 PM - Court reconvenes. DPA Proctor addresses court; has not 
,;;, recieved info from defense in re defendant's testimony. Court directs defense to make available to 
i;, state by tomorrow morning. Jurors seated in jury box. Witness Johnson retakes the witness stand 

,\I for continued direct examination by DPA Williams. 01 :43 PM - ST EXH #60 presented to witness; 

asked to read to self. 

:\i 
01 :44 PM - Atty Corey asks that if witness memory is refreshed after referral, to then lay 

document down and then proceed; granted. 01 :45 PM - Atty Corey objection - hearsay; overruled. 
01 :45 PM - Same objection; court not sure yet if an issue. 01 :46 PM - ST EXH #51 (plastic bag 

containing a transcript and mini cassette tape); transcript presented to witness, referred to page 5 
and asked to review. Atty Corey objection - hearsay; court asks to review transcript, page 5. 01: 

48 PM - Defense objection of hearsay; overruled. 01 :48 PM - Court asks jurors to step into Dept 17 
jury room. Court and counsel discuss objection and referral of witness and court to page 5 and 

what witness said on witness stand (that was not on page 5). 01 :52 PM - Atty Corey motion for 

mistrial; no cure. prejudicial. 

01 :54 PM - State argument by DPA Williams. 01 :56 PM - Atty Corey reply argument. State 

response; will sign stipulation. Atty Corey responds. 01 :59 PM - Court inquires of DPA Williams as 

to suggestions as to curative instruction. DPA Williams suggests a stipulation. Court takes a 

break to allow counsel to confer/draft language in a proposed stipulation. 

End Date/Time: Aug 19, 2014 2:02 PM 

Start Date/Time: Aug 19, 2014 2:32 PM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

August 19, 2014 02:31 PM - Court reconvenes. State has provided defense with it's propsed 

stipulation; reads to court. 02:32 PM - Defense response by Atty B. Corey; reviews stipulation. 
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Court inquires of state in re "McGrew". 02:35 PM - Atty 8. Corey continued response; reiterates 
defense feels this is an error that calls for mistrial. 02:38 PM - Atty B. Corey requests time to speak 

with DAC M. High briefly; granted. 

End Date/Time: Aug 19, 2014 2:38 PM 

Start Date/Time: Aug 19, 2014 2:54 PM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

August 19, 2014 02:53 PM - Court recovenes. Atty Corey does not join in the state's propsed 

stipulation. Court/state review defense proposed curative instruction. 02:54 PM - Argument by Atty 
Corey. 

02:58 PM - State argument by DPA Willilams; argues on behalf of his proposed curative 
instruction. Court interjects with it's suggestion for curative instruction; state has no objection to 
court's suggestion. 

02:59 PM - Court inquires of Atty 8. Corey; opposed to any curative instruction; mistrial sought. 

Asking leave to draft brief to bring motion for reconsideration; granted. Court drafts curative 

instruction it suggested. Court reporter reads last question/answer into the record. 03:01 PM - Atty 

Corey asks to have the witness be brought into courtroom and reminded to listen to questions 

carefully; state objects; will remind witness. Court repeats the curative instruction it will read. Court 

denies defense motion for mistrial. 03:04 PM - Jurors seated. Court reads curative instruction 
to jury. 

03:05 PM - ST .WIT Johnson retakes the witnes stand. Direct examination by DPA Williams 

continues. 03:07 PM - Atty Corey objection - hearsay; overruled. 03:09 PM - ST EXH #48 

(envelope that includes 48A, 488 and 48C) presented to witness for i.d./referral. Offers ST EXH # 
48. Defense has no obj to ST EXH's 48A, 488 and 48C. State clarifies - only offering 48A and 48C. 

Court admits ST EXH #48A and #48C. ST EXH #48A published on ELMO. 03:13 PM -
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Witness asked to read the "admonishment" aloud (from ST EXH #48A). 03:13 PM - ST EXH #48C 
handed to witness. 03:14 PM -Atty Corey objection - leading; overruled. 03:15 PM - ST EXH #48C 

published on ELMO. 03:16 PM - ELMO turned off. 

03:16 PM - Cross examination by Atty 8. Corey.03:22 PM - Witness asked to step down 

and draw a diagram of incident scene on easel pad (marked as DEF EXH #11). 03:28 PM -Atty B. 
Corey offers DEF EXH #111 for illustrative purposes. No state objection. Court admits DEF EXH # 

111 for illustrative purposes. 03:31 PM - DEF EXH #112 presented to witness; asked to read 
page 3 of 6. JA asked to re-staple document so page numbers are visible by witness. 03:34 PM -
DPA Williams objection - not an accurate word for word recap; Atty Corey will re-ask. 03:36 PM -
DPA Williams objection - mistating. Court asks to re-hear. DPA Williams reiterates objection. 

Court asks Atty Corey to re-read section. 03:40 PM - Witness directed to page 5 of 6 of DEF EXH # 
112; asked to read section to self. 03:47 PM - DPA Williams objection - speculation; sustained. 04: 
04 PM - Atty Corey suggests good point to break for the day. Sidebar at court's request. 04:05 
PM - Court excuses ST WIT Johnson for the day and take next weitness out of order as expected 
to be short. 04:06 PM - ST WIT Michael Clark, brother of victim, sworn/testified under direct 

examination by DPA Proctor. 

04:11 PM - Cross examination by Atty Warren Corey Boulet. 04:11 PM - DPA Proctor asks 

last answer be stricken; moves to strike. Court advises jury to disregard last response .. 04:12 PM -
Witness excused. Sidebar at court's request. 04:13 PM - Jurors excused for the day; cautionary 

instructions reiterated; directed to return to Dept 17 jury room by gam tomorrow morning. 04:14 PM 
- Sidebar issues put on record. 

End Date/Time: Aug 19, 2014 4:18 PM 

Start Date/Time: Aug 20, 2014 9:18 AM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

09:28 AM - August 20, 2014 09:18 AM - Court reconvenes. All parties present. Witness 
Johnson is not present yet, but another witness is present. 09:19 AM - Atty B. Corey addresses 
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Start Date/Time: Aug 20, 2014 9:18 AM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

admitted ST EXH #48C (montage); year of 1998 shows on document; seeking to redact. DPA 
Williams addresses; not objecting, but unsure if needed. 09:22 AM - Court does not find 
necessary; request denied. 09:23 AM - Atty 8. Corey addresses D. Heishman. 09:28 AM - Jurors 

seated in jury box. ST WIT Brett C. Beal, former Shell station clerk. sworn/testified under direct 
examination by DPA Proctor. 09:33 AM - ST EXH #58 presented to witness for i.d./reference. 09: 
34 AM - ST EXH #1, previously admitted for demonstrative purposes, put on easel for witness 
reference. 09:37 AM - ST EXH's #5 - 9 (photos) presented to witness for i.d. Offered. No 

defense objection. Court admits ST EXH's #5 - 9. ST EXH #5, #6, #9 published on ELMO. 09: 
58 AM - ST EXH #49 (plastic bag containing 2 receipts) presented to witness for i.d./referral. 10:02 
AM - State offers. No defense objection. Court admits ST EXH #49. 10:12 AM -Atty Warren! 

Corey Boulet objection. 

10:24 AM - Cross examination by Atty Warren Corey Boulet. Witness asked to draw a 
diagram of scene on easel pad; marked as ST EXH #113. 10:41 AM- ST EXH #49, previously 

admitted, presented to witness for referral. 10:41 AM - DPA Proctor objection - form of question; re 
-phrased. 10:43 AM - Witness asked to make an additional indication on diagram, ST EXH #113. 

10:43 AM -Atty Corey Boulet offers ST EXH #113 for illustrative purposes. State has no objection 
if witness will write his name/date on exhibit. Court admits ST EXH #113 for illustrative 
purposes only. 

10:46 AM - Atty Corey Boulet requests court take it's morning break; granted. Jurors excused 
to Dept 17 jury room; cautionary instructions reiterated. 

End Date/Time: Aug 20, 201410:47 AM 

Start Date/Time: Aug 20, 2014 11:06 AM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

12:06 PM - August 20, 2014 11 :05 AM - Court reconvenes. Witness Beal retakes the witness 
stand. Jurors reseated. Cross examination continues by Atty Corey Boulet. 
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Start Date/Time: Aug 20, 201411:06 AM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

.· 
11: 10 AM - Re-direct by DPA Proctor. 11: 13 AM - Re-cross by Atty W. Corey Boulet. 11: 

,J", 14 AM - Witness excused. 

11 :14 AM - ST WIT Monica Johnson resworn/retakes the witness stand. Cross examination 
by Atty Corey continues. 11 :17 AM - Witness referred to previously admitted (for illustrative only) 

ST EXH #1: 11 :21 AM - Court takes a brief break per witness request; jurors asked to step into 
Dept 17 jury room. Court asks state to speak to witness and direct her to only answer questions 

asked and not volunteer statements. Length of trial/status addressed as jurors have inquired. 

11 :25 AM - Court reconvenes. Jurors seated in jury box. Cross continues. DPA Williams obj -

asked/answered; court waiting for question. 11 :29 AM - Re-direct by DPA Williams.11 :30 AM -
A Tty Corey objection - relevance; overruled. 11 :31 AM - Atty Corey objection - relevance; 
overruled. 11 :31 AM - Atty Corey objection - asked/answered; overruled. 11 :32 AM - Witness 

handed transcript from ST EXH #51, for referral. Atty Corey objection - form of question; cease 
· editorialization. Court asks to hear question again. Atty Corey objection - leading; sustained. 

Move to strike; overruled. 

11 :34 AM - Atty Corey objects to question; Court asks to hear question. Atty Corey objection -

leading; sustained. 11 :35 AM - Re-cross by Atty B. Corey. Witness excused. 

11 :36 AM - ST WIT Debra Heishman, retired PCS Detective, sworn/testified under direct 
examination by DPA Williams. 11 :41 AM - ST EXH #114 marked (incident report) and presented 
to witness for i.d. 11 :43 AM - Cross examination by Atty B. Corey. 11 :45 AM - DPA Williams 

objection - misstates testimony; sustained/defense in agreement. 11 :45 AM - Witness excused. 

11 :45 AM - ST WIT Gregory Hocking. retired PCS Accident Reconstructionist. sworn/testified 
under direct examination by DPA Willia.ms. 11 :57 AM - ST EXH #2 (board/diagram w/evidence 

locations marked) presented to witness for i.d. 
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Start Date/Time: Aug 20, 2014 11 :06 AM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

12:00 PM - Cross examination by Atty B. Corey. 12:04 PM - DPA Williams objection - form 
of question; sustained. 12:05 PM - Witness excused. Court excuses jurors for noon recess; 

cautionary instructions reiterated. Discussion of this pm's proceedints/witnesses expected. Court 

adjourns for lunch. 

End Date/Time: Aug 20, 2014 12:06 PM 

Start Date/Time: Aug 20, 2014 1 :39 PM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

August 20, 2014 01 :38 PM - Court reconvenes. Jurors seated in jury box. ST WIT James 
O'Hern, retired PCS Detective Sgt. sworn/testified under direct examination by DPA Proctor. 
01 :53 PM - Atty B. Corey objection - lack of first hand knowledge; hearsay; offered for the truth of 

the matter asserted; sustained. 01 :55 PM - Atty B. Corey objection - calls for hearsay; overruled. 

02:00 PM - ST EXH #70 (incident report) presented to witness for i.d. 

02:04 PM - Atty B. Corey objection; asks that court excuse jury; obj sustained/will not excuse 

jury. Atty B. Corey objection - hearsay; Court excuses the jury into Dept 17 jury room; cautionary 

instructions reiterated. 02:06 PM - Defense objection addressed; court inquires of DPA Proctor. 

02:07 PM - Court inquires of Atty B. Corey. 02:11 PM - DPA Proctor addresses in argument. Atty 

B. Corey further argument. 02:16 PM - Will allow a little "leading" to get to the point. 

02:17 PM - Jurors re-seated. Direct examination continues. 02:20 PM -·Witness asks to 

review his report to refresh his memory. 02:22 PM - Atty B. Corey objection - calls for hearsay; 

overruled. 02:23 PM - Atty B.Corey objection - hearsay; overruled. 

02:24 PM - Atty B. Corey advises she has a motion to make. Court directs jurors to step into 
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Start Date/Time: Aug 20, 2014 1 :39 PM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

Dept 17 jury room. Court inquires if "Dickman" will be called. State is not; defense will. 

:\i 02:25 PM - DPA Proctor explains situation to court. 02:28 PM - Court inquires of Atty B. Corey. 

:\! 

'-3 ; 

02:28 PM - Atty B. Corey motion for mistrial (2nd); cumulative error. Addresses court. 

02:29 PM - ST EXH #48C (montage) , previously admitted, addressed; handed to court. 02: 
32 PM - State argument by DPA Proctor. Argument. 02:35 PM - Court denies defense (2nd) 
motion for mistrial. 02:37 PM - Jurors reseated in jury box; direct examination continues. 

Witness asks permission to review report to refresh memory. 02:39 PM - ST EXH #s 28 - 38 
(photos of vehicle) presented to witness for i.d. 02:42 PM - Offered. No defense objection. Court 
admits ST EXH #'s 28 - 38. 02:44 PM - ST EXH #53 (WSP request for lab exam document) 
presented to witness for i.d. 02:46 PM - State offers. Defense obj - asks court to reserve ruling 
until relevant witness testifies; court in agreement. 02:47 PM - Atty B.Corey objection - calls for 

hearsay. 02:51 PM - Atty Corey obj - withdrawn. 02:56 PM - Court takes a pm break; cautionary 

instructions reiterated. 

End Date/Time: Aug 20, 2014 2:56 PM 

Start Date/Time: Aug 20, 2014 3:10 PM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

August 20, 2014 03:09 PM -Court reconvenes. Jurors reseated in jury box. Cross 
examination by Atty B. Corey. 03:12 PM - DPA Proctor objection - no testimony that M.E.'s 

arrived at scene; Atty Corey stands corrected. 03: 13 PM - DPA Proctor objection - unclear if 
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referring to this case or others; sustained. 03:23 PM - DPA Proctor objection - beyond scope of 
,f direct; overruled. 03:25 PM - Re-direct by DPA Proctor. 

··.J 

03:27 PM - Re-cross by Atty B. Corey. 03:31 PM Follow up by DPA Proctor. 

03:33 PM - Follow up by Atty B. Corey. DPA Proctor objects to commentary. Witness 

excused. 

03:34 PM - ST WIT Chad Richardson, PCS Deputy/former PCS Accident Reconstructionist, 
sworn/testified under direct examination by DPA Williams. 03:42 PM - ST EXH #1, previously 

admitted as demonstrative only, referred to. 03:43 PM - ST EXH #2 referred to. 03:44 PM - State 
offers. Atty W. Corey Boulet asks clarifying question. State inquires of witness to clarify. 03:45 PM 
-.State re-offers. No defense objection. Court admits ST EXH #2. 

03:46 PM - Cross examination by Atty W. Corey Boulet. 03:47 PM - Re-direct by DPA 
Williams. 03:48 PM - Witness excused. 03:48 PM - Sidebar at court's request to discuss 

tomorrow's scheduling. 

03:50 PM - Court excuses jurors for the day; directed to be in Dept. 17 jury room tomorrow by 

9:20 pm tomorrow morning; will adjourn tomorrow around 3:30 pm due to court conflict. 03:51 PM -
Sidebar issue put on record. State intends to call witness Millender in the p.m. as his attorney Ann 

Stenberg is available then, deft is in custody here in P.C. Jail; advises there will be logistics issues. 

609 issues w/ this witness. Detective Ames expected to testify on Monday; do we need an 

impeachment hearing ? Atty B. Corey addresses court in that respect; believes a hearing is 
necessary outside jury presence. Court suggests first thing Monday morning. 03:58 PM - Court 

adjourns for the day; to reconvene tomorrow at 9:30 a.m. 
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Start Date/Time: Aug 20, 2014 3:10 PM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

1\I , End Date/Time: Aug 20, 2014 3:58 PM 

Start Date/Time: Aug 21, 2014 9:40 AM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON " 1.)1 

August 21, 2014 09:40 AM - All parties present. Jurors seated in jury box. ST WIT Michael 
Portmann, PCS Detective Sgt, sworn/testified under direct examination by DPA Proctor. 

09:44 AM - ST EXH #64 (incident report) presented to witness for i.d. 09:47 AM - Witness 

refers to ST EXH #64 to refresh memory. 09:48 AM - Atty B. Corey objection - hearsay; sustained. 

09:48 AM - ST EXH #41 presented to witness for i.d. 09:49 AM - State offers. Defense obj - lack 

of foundation. Atty B. Corey requests to voir dire - denied; may cross exam. Court admits ST EXH 
#41, over defense objection. 

09:50 AM - Cross examination by Atty B. Corey. 09:52 AM - Atty B. Corey asks witness to 

open ST EXH #41; no state objection as long as is reflected in the record. Granted. 

09:56 AM - DPA Proctor objection - relevance; sustained. 09:56 AM - Same objection; 

overruled, if witness can answer. 

09:57 AM - Re-direct by DPA Proctor. 09:57 AM - Atty Corey - objection; state rephrases. 
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Start Date/Time: Aug 21, 2014 9:40 AM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

10:00 AM - Re-cross by Atty Corey. 10:00 AM - DPA Proctor objection - calls for 
speculation; sustained. Witness excused. 

10:01 AM - ST WIT Kari O'Neill, Forensic Scientist/Wash St Crime Lab Seattle/DNA section, 
sworn/testified under direct examination by DPA Williams. 10:06 AM - ST EXH #115, report, 

presented to witness for i.d. 10:08 AM - Witness seeks to refer to a report. Atty Corey asks that it 
be marked; granted. Due to time to copy, state continues with direct exam; will come back to issue 

that requires witness to refer to said report later. 10:12 AM - Witness refers to ST EXH #115 to 
refresh memory. 

10:17 AM - Cross examination by Atty B. Corey. 

10:18 AM - Re-direct by DPA Williams. 10:18 AM -Atty B. Corey asks to be heard; denied; witness may answer if able. 10:19 
AM - Re-cross by Atty B. Corey. DPA Williams objection - argumentative; sustained. 10:19 AM - Court asks jurors to step into jury 
room. 10:20 AM - Atty B. Corey addresses court: motion for mistrial. 10:23 AM - State argument by DPA Williams. 10:25 AM -
Argument by Atty B. Corey.10:27 AM - Court denies defense motion for mistrial (3rd). 10:28 AM -Atty B. Corey asks to take 

morning recess. Granted. 

End Date/Time: Aug 21, 2014 10:29 AM 

Start Date/Time: Aug 21, 201410:45 AM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

August 21, 2014 10:44 AM - Court reconvenes. DPA Proctor advises that Mrs. Patterson 

(observer in gallery) ran into juror #12 and his service dog, Enzo, during the break. Atty B. Corey 

has nothing to add. Court reiterates no contact with jurors. While court awaits Atty W. Corey 

Boulet, who had a matter in Municipal Court to take care of, def~nse motion to dismiss argued. 

Atty Corey addresses/argues defense Motion to Dismiss: brief supplied to court at end of 
day yesterday. 8.3 (bl. prosecutorial misconduct.11 :02 AM - State argument by DPA Williams. 

11 :07 AM - Reply argument by Atty B. Corey. 11 :13 AM - DPA Williams addresses court. 11 :13 

AM - Atty B. Corey addresses court. 11 :15 AM - DPA Williams argument. 11 :15 AM - Court 
denies defense motion for mistial and-dismissal under 8.3 (bl in re this issue with Witness 
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Start Date/Time: Aug 21, 2014 10:45 AM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

M. Johnson. Photo montage issue addressed. 

11: 18 AM - Jurors seated in jury box. ST WIT Brenda Lawrence, Forensic Scientist, Wash 
St Crime Lab/Firearms Examiner, Tacoma. sworn/testified under direct examination by DPA 

Proctor. 11 :24 AM - Drawing on easel pad by witness marked as ST EXH #116. 

o End Date/Time: Aug 21, 201412:08 PM 
(\i 

Start Date/Time: Aug 21, 20141 :40 PM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

August 21, 2014 01 :40 PM- Court reconvenes. Witness Lawrence retakes the witness stand. 
Jurors seated in jury box. Cross examination by Atty B. Corey.01 :44 PM - DPA Proctor 

objection - beyond scope/why is this is being asked of this witness; sustained. 

01 :44 PM - DPA Proctor objection - foundation; court will allow response if witness able to 

answer. 01:46 PM- Witness refers to ST EXH #116 (drawing on easel pad). 

01 :50 PM - Re-direct by DPA Proctor. Witness excused. 01 :51 PM - Jurors excused to 

Dept 17 jury room to await next witness (in custody}. Witness Millender's attorney, Atty Ann 
Stenberg present also_ JA contacts jail for transport. 01 :53 PM - DPA Williams and Atty B. Corey 

review ST WIT O'Hern's testimony of yesterday. Court inquires of Atty Stenberg. 

01 :56 PM - Court takes a break to await witness Millender. 

End Date/Time: Aug 21, 2014 1 :56 PM 
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August 21, 2014 02:17 PM - Court reconvenes. ST WIT Millender takes the witness stand. 
DPA Williams addresses court. Court inquires of witness Millender. Mr. Millender says he "pleads 

the 5th"; does not wish to answer any questions on the witness stand. DPA Williams addresses 

. court; no criminal liability on which to make a 5th amendment claim. 02:19 PM - Court inquires of 
Atty Stenberg, Mr. Millender's counsel in pending criminal charge. 

02:23 PM - DPA Williams responds. 2 misdemeanor theft convictions of Millender addressed 

(in as far as admissible 609) from 2000 Lakewood/2010 Tac Muni. 02:25 PM - Court inquires of 

Atty B. Corey; believes he has one other conviction; assistant looking into it. Court inquires of Atty 

Stenberg. Court reads part/explains rule 609 to witness Millender. Court direct all counsel not to 
mention any pending charges of Millender. 02:28 PM - Witness Millender addresses court. DPA 

Williams inquires of Witness Millender in as far of any "bullying tactics" from state he is referencing. 
02:33 PM - Court inquires of Atty Stenberg. DPA on pending charges is E. Nohavec (14-1-02687-
2). Court finds no 5th amendment issues here; witness will be required to answer questions asked 
of him by counsel. Witness Millender asks permission to speak to his attorney; court allows. Court 

takes a brief break. 

End Date/Time: Aug 21, 2014 2:35 PM 

Start Date/Time: Aug 21, 2014 2:39 PM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

August 21, 2014 02:38 PM - Court reconvenes. Court asks of there is any objection to 

allowing Atty Stenberg to stand next to her client at witness stand. Granted. Atty B. Corey wants to 
make sure juror with hearing device does not hear any communication between witness Millender 

and his attorney; close proximity. 02:40 PM - Atty B. Corey addresses; if witness opens door to his 

past character, past history,etc, she will want to take up, outside presence of jury. Court directs 

attorneys to ask witness question only in re 6/21/2004. Atty Stenberg addresses in response. 

DPA Williams addresses witness Millender. Atty B. Corey interjects; court should direct witness, 
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Start Date/Time: Aug 21, 2014 2:39.PM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

not DPA. DPA Williams addresses Millender. 

02:46 PM - Jurors seated in jury box. ST WIT Rickie G. Millender. Jr .• sworn/testified 
under direct examination by DPA Williams. 02:50 PM - ST EXH #117 (transcript) presented to 

witenss for i.d. 

02:54 PM - ST EXH #118 (transcript of defense interview) presented to witness for i.d. 02:55 
PM - ST EXH #3 (in-life photo of I. Clark) presented to witness for i.d. 02:56 PM - DPA Williams 

asks to take up an issue outside jury presence. Jurors asked to step into jury room. DPA Williams 
asks to have witness Millender step into hallway; no ruling. DPA Williams addresses court. Feels 
witness Millender is "refusing" to testify; finds sufficient testimony was given in defense interview. 

Atty B.Corey addresses court. Asks court to give witness Millender the weekend to weigh his 
options,. then for court to use it's contempt powers. 

02:59 PM - Court inquires of Atty Stenberg; advises starts a trial Monday morning in Dept 4. 

Court inquires/addresses witness Millender. Court makes note, after inquiring of attorneys, that 
witness had recollection during defense interview 3 months ago. It appears to court that there is a 

refusal to testify here today. DPA Proctor addresses in re "contempt" rules; time would be taken off 

his credit for time served, as deft is currrently in custody. Court inquires of Atty 8. Corey. DPA 

Williams in agreement to have defendant brought back on Monday morning. 03:04 PM - Court 

defers finding of contempt until Monday morning. 03:06 PM - Witness Millender.is excused for the 

day. Court advises Atty Stenberg that we will need her first thing Monday morning, 8/25. Court will 

notify Dept 4 that Atty Stenberg will be a little late on Monday morning. Jurors brought into 

courtroom and excused; cautionary instrutions reiterated. Directed to return on Monday, 8/25 by 

9am. 03:16 PM - JA returns from excusing jurors from jury room. Court/counsel in the midst of 
reviewing Witness O'Hern's testimony/transcript from yesterday. 03:21 PM: Argument. 03:23 PM 

- Court's ruling stands; no curative instruction will be given. 03:25 PM - Court awaits call from Dr. 
Ward, Cardiologist, to finish Availability Hearing (of Dr. Ward) . Court directs state to not say a 

word to Dr. Ward about the facts of this trial; onlyhealth related questions of Dr. Brooks; does not 

find that confrontation applies here. 

Memornadum of Journal Entry. 

Page28 of 54 



05-1-00143-9 

·c, MINUTES OF PROCEEDING 

-.:r 

Start Date/Time: Aug 21, 2014 2:39 PM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

03:26 PM - ••• AVAILABILITY HEARING CONTINUES••• ST WIT Dr. Needham Ward, 
Cardiologist. sworn/testifies (by telephonic appearance) under direct examination by DPA 
Proctor. (court initially verified w/ Dr_ Ward that Dr. Brooks did sign a release of info). 03:31 PM -
Cross examination by Atty B. Corey.03:31 PM - DPA Proctor asks that court not declare Dr. 
Brooks unavailable based on the testimoony of Dr. Ward. Next week remaining state witnesses 

addressed. 03:33 PM - Court inquires of defense witnesses. DPA Proctor asks for copies of any 
defense interviews or tapes that have not been transcribed and any notes. 03:35 PM - Court is 

v adjourned until Monday morning, 8/25/14 at 9am. 

End Date/Time: Aug 21, 2014 3:36 PM 

Start Date/Time: Aug 25, 2014 9:20 AM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

August 25, 2014 09:19 AM -All parties present. Witness schedule for today addressed. 

Witness Ames addressed; e-mail sent to parties from his attorney, Joan Mell. Witness Millender 

addressed; on his way from jail to continue testimony. 09:22 AM - Atty B. Corey addresses in re 

the case that witness Millender still refuses to testify; would request that the transcripts be admitted/ 
certified. DPA Williams suggests stipulation. Court awaits Witness Millender and his attorney, Ann 

Stenberg. 

End Date/Time: Aug 25, 2014 9:25 AM 

Start Date/Time: Aug 25, 2014 9:33 AM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

August 25, 2014 09:32 AM - Court reconvenes. ST WIT Rickie Millender retakes the witness 

stand; court addresses/inquires of witness. Witness reads a written statement. 
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Start Date/Time: Aug 25, 2014 9:33 AM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

09:35 AM - Witness addresses court; concerned for his and his familie's safety. Witness's 
f• pending charges/trial set to begin 9/2/14. Witness's intention today is to again, plead the 5th. 09: 
J:; 37 AM - DPA Williams adddresses/inquires of witness Millender. 09:42 AM - Atty B. Corey 

,-;,1 inquires of witness. 09:45 AM - Court will bring the jurors out. Atty B. Corey asks court to instruct 
the witness not to mention his concern for his safety. DPA Williams responds. Atty B. Corey in 

'T-i 

(\j 

· objection. Court's ruling stands; avoid that issue. 

09:54 AM - After a brief break to allow witness to confer with his attorney, Atty Stenberg asks if 

there could be an "agreed" response as to why defendant is refusing to answer any inquires. DPA 
Williams suggesion. 09:57 AM - Jurors seated in jury box. ST WIT Rickie Millender, Jr., sworn (will 
not "swear" for religious purposes; promises not to lie; inquired of by DPA Williams. All responses 

are "I refuse to answer". 09:59 AM - Cross examination by Atty B. Corey. Response - "I refuse to 
answer". 10:00 AM - Jurors asked to step into jury room briefly. Court finds witness in contempt; 
sanctions reserved. Court asks Atty Stenberg to keep in touch with witness in the case he changes 

his mind in re testifying. 10:01 AM -Atty Stenberg excused. 10:03 AM - Jurors.reseated; ST WIT 
Inga Carpenter. PCS Deputy, sworn/testifies under direct examination by DPA Proctor. 10:05 
AM - ST EXH #65 (incident report) presented to witness for i.d. 10:06 AM - Witness allowed to 

refer to report, ST EXH #65, to refresh memory. 10:09 AM - ST EXH #1, previously admitted for 

demonstrative purposes only, placed on easel; witness asked to refer to. 

10:18 AM - Cross examination by Atty W. Corey Boulet. 10:25 AM - Witness excused. 

10:25 AM - ST WIT Ted Schlosser, retired PCS Forensic Investigator, sworn/testifies 
under direct examination by DPA Williams. 10:28 AM - ST EXH #119 (incident report) presented 

to witness for i.d. 10:29 AM - Witness referred to ST EXH #1, previously admitted for 

demonstrative purposes only.10:32 AM - ST EXH'x #5 - #9, previously admitted, presented to 

witness for i.d. 10:33 AM - ST EXH's #10 - #27 presented to witness for i.d. (photos). 10:35 AM -
Offered. Atty B. Corey objection - cumulative. Court reviews. 10:36AM - Court admits ST EXH # 

's 10 - 27, over defense objection. 10:37 AM - ST EXH #39 (property sheet) presented to 
witness for i.d.10:38 AM - Witness referred to previously admitted ST EXH #2 (diagram on easel). 
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10:39 AM - ST EXH #13 (photo prev admitted). presented to witness for i.d./published on ELMO. 
•f Witness supplied with laser pointer. 

·-.J 

_.,, 
'-·'' 

10:42·AM - ST EXH #42B (plastic bag containing spent bullet) presented to witness for i.d. 
Witness directed to open. 10:44 AM - Offered. No defense obj. Court admits ST EXH #42B. 10: 
44 AM - Att Corey objection - DPA testifying; court sustains as leading. Atty Corey moves to strike; 
denied. 10:45 AM - ST EXH #42C (plastic baggie containing shell casing). State offers. No 

defense obj. Court admits ST EXH #42C. 10:47 AM - ST EXH #' 19 and 20, previously admitted, 
published on ELMO. ST EXH #42D, presented to witness for i.d. (shell casing in plastic bag) 

Offers; no defense obj. Court admits ST EXH #42D. 10:51 AM -After i.d. by witness, state offers 
ST EXH #42E (live round in plastic bag) . No defense obj. Court admits ST EXH #42E. ST 

EXH's #23 and 24, previously admitted, published on ELMO. 10:53 AM - ST EXH #42F presented 
to witness for i.d. (shell casing in plastic bag) 10:54 AM - State offers. No defense obj. Court 
admits ST EXH #42F. ST EXH #25 - 27 published on ELMO. 10:56 AM - ST EXH #42G (shell 
casing in plastic bag) presented to witness for i.d. Offered; no defense objection. Court admits ST 
EXH #42G. ST EXH #21, previously admitted, published on ELMO. 11 :00 AM - Atty Corey 

objection - leading; overruled. 11 :02 AM - ST EXH #41 (container containing projectile), previously 

admitted. presented to witness for i.d. 11 :02 AM - Atty Corey objection - hearsay; no personal 

knowledge; court asks to re-hear question. Witness allowed to refer to his report. 

11:04 AM -Atty Corey objection; sustained. Atty Corey objection - calls for hearsay; overruled. 

Atty Corey objection - answer based on hearsay; overruled. 

11 :05 AM - Cross examination by Atty B. Corey. 11 :08 AM - DPA Williams - objection. 

11 :09 AM - DPA Williams objection; witness has no independent knowledge of where persons 

were walking before he came on scene; sustained. 11 :09 AM - DPA Williams same obj -
overruled, if able to answer. 11 :13 AM - ST EXH #14, previously admitted, published on ELMO. 

11: 15 AM - Atty Williams objection - photo speaks for itself; sustained. 
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Start Date/Time: Aug 25, 2014 9:33 AM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

11:17 AM- Same objection again twice; sustained. 11:20 AM - Witness refers to ST EXH #2 
on easel. 11 :20 AM - DPA Williams objection - vagueness. 11 :25 AM - Re-direct by State. 

Witness excused: 

11 :26 AM - Sidebar at court's request to discuss scheduling. 11 :27 AM - Court excuses 
jurors to jury room briefly. Court addresses. No further witnesses for this am. ST WIT Millender 
and 804 addressed. 11 :29 AM - DPA Williams proposed instruction addressed. Court reiterates, 

for the record, the circumstances of ST WIT Millender; Court finds him "unavailable" under 804 (a) 

(2), possibly(3)., prior testimony (transcript) may be used. Court addresses state proposed 
Instruction from civil WPIC 6.09. Court takes a brief break to allow Atty B. Corey to review WPIC 

6.09. 

11 :43 AM - After brief break, court reconvenes. Sidebar issue put on record. Defense 

proposed instruction argued. Court will makes 11 :51 AM - Court breaks for lunch. 

End_ Date/Time: Aug 25, 2014 11 :51 AM 

Start Date/Time: Aug 25, 2014 1 :41 PM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

August 25, 2014 01 :40 PM - Court reconvenes. Jurors reseated. ST WIT Daniel W. Brooks, 
Jr.,witness at scene, sworn/testifies under direct examination by DPA Proctor. Witness referred 

to ST EXH #1, previously admitted as demonstrative only. ST EXH #61 (statement) presented to 

witness for i.d. 01 :44 PM - ST EXH #62 (transcript) presented to witness for i.d. 02:03 PM - Atty 

B.Corey objection - non responsive/move to strike; sustained. Court cautions witness. 

02:06 PM - Cross examination by Atty W. Corey Boulet.02:19 PM -Witness excused. 

02:19 PM - Court excuses jurors into jury room. DPA Proctor advises court that she did 
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MINUTES OF PROCEEDING 

Judicial Assistant: ANGELA EDWARDS 
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instruct the witness (Brooks) not to mention the word "trial"; defense not questioning. No action. 
Next state witness (Detective Ames) addressed (Detective Ames is present with Attorney Joan 

Mell). Court inquires of DPA Proctor; will they be inquiring of Witness Ames in re anything after 

· date of incident. DPA Proctor responds; will limit its questions to 2004. 

02:24 PM -Atty B. Corey responds/argument; Dalsing/Mays cases (2010) referenced. 02:32 
PM - Reply argument by DPA Proctor. 02:35 PM - Atty Joan Mell responds to DPA Proctor's 

inquiry. 

02:36 PM - Court inquires of Detective Ames. Continued argument by Atty B. Corey .. 02:41 PM 
- Response by DPA Proctor; asks court to find irrelevant and inadmissible. DPA Corey would like 
to call two prosecutors to testify in re character of Witness Ames. 02:43 PM - Court addresses. 

Atty Corey asks court to defer ruling until she can get the info she is seeking. 02:47 PM - Atty 

Joan Mell addresses court. 02:52 PM - Court sustains DPA Proctor's objeciton to proposed cross 
examintion by Atty Corey. · 

02:53 PM - Jurors seated. ST WIT MICHAEL AMES, former PCS Detective, sworn/testifies 
under direct examination by DPA Proctor. 02:55 PM - ST EXH #69 (incident report) presented to 
witness for i.d. 02:57 PM - Witness allowed to refer to his report to refresh his recollection. 02:59 
PM - Witness referred to ST EXH #1, diagram on easel (previously admitted as demonstrative 

only). 

03:01 PM - Previously admitted ST EXH's (7 - 27) presented to witness for i.d. 03:02 PM -
Witness allowed to refer to his report to refresh recollection. 03:06 PM - ST EXH #49, (receipts in 

plastic bag) prevously admitted, presented to witness for i.d. 03:07 PM - Witness allowed to refer 
to his report to refresh his memory. 03:19 PM - Witness allowed to refer to report. ST EXH #48A, 

(admonishment) previously admitted, presented to witness for i.d. ST EXH #48C (montage), 
previously admitted, presented to witness for i.d. Atty B. Corey objection - calls for hearsay; court 

does not feel the answer to that question does. Atty Corey objects to any question calling for 
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hearsay answer. Court reviews to report (ST EXH #69). 03:24 PM - Court overrules defense 
,r, objection. 03:24 PM - Atty Corey objection; asked and answered; overruled. 03:25 PM - Court 

o: excuses the jury for pm break; cautionary instructions reiterated. 

C:< End Date/Time: Aug 25, 2014 3:25 PM 

Start Date/Time: Aug 25, 2014 3:44 PM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

August 25, 2014 03:43 PM - Court reconvenes. Witness Ames retakes the witness 
stand.Jurors seated in jury box. 

03:44 PM - Cross examination by Atty B. Corey. 03:45 PM - DEF EXH #103 (C.A.D.) 

presented to witness for i.d. 

03:46 PM - DPA Proctor objection - does not believe witness is testifying from personal 

knowledge; court cautions witness. Witness allowed to refer to DEF EXH #103 to refresh memory. 

03:47 PM - DPA Proctor objection - lack of foundation for DEF EXH #103; overruled. 03:57 PM 
- DPA Proctor objection - not the evidence; court asks to re-state question. 

04:05 PM - Re-direct by DPA Proctor. 04:05 PM - Witness refers to diagram on easel, ST 

EXH #1, previously admitted as demonstrative only and presented with ST EXH #6, previously 

admitted, for referral. 04:07 PM - Sidebar at court's request to discuss scheduling. 04:08 PM -
Court addresses jury in regards to tomorrow scheduling; pm tomorrow may not to reconvene until 

2pm. Court excuses the jurors for the day. Sidebar issues put on record. 04:09 PM - Atty Corey 
asks the questions of Wit Ames she would have asked (in front of the jury) if court had not ruled 
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Start Date/Time: Aug 25, 2014 3:44 PM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

irrelevant. 04:12 PM - DPA Proctor interjects with obj - was only to be "impeachment evidence" 
elicited; sustained_ 04:15 PM - DPA Proctor - objection to form of question; sustained. DPA 

Proctor objection - overruled. DPA Proctor objection - sustained. Court addresses. 04:16 PM -
Atty Corey addresses. 

04:17 PM - Atty Mell asks court for clarification in re scope of court's ruling. 04:18 PM -

Witness Ames inquires of Atty B. Corey. 04:18 PM - State expects to finish it's case in chief 

tomorrow morning. 

04:20 PM - Process of how court reporter will report the reading of the transcript (Witness 
Millender) tomorrow; state will have a reader; feels it should be reported. Defense agrees with 

state that it does need to be recorded. Court is adjourned until 9am tomorrow morning. 

End Date/Time: Aug 25, 2014 4:22 PM 

Start Date/Time: Aug 26, 2014 9:25 AM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

August 26, 2014 09:25 AM - All parties present. Jurors seated in jury box. Court reads 

agreed upon instruction to jurors. DPA Williams advises that a transcript oftestimony ST WIT 
Rickie Millender will be read into the record: he will be reading the questions being asked; 

Jordan McCrite will be reading the answers by Wit Millender. ST EXH #117 presented to Ms. 

McCrite (transcript of testimony of Rickie Millender). Reading commences. ST EXH #3, previously 

admitted, published on ELMO (as indicated in the transcript). 09:31 AM - Witness referred to ST 

EXH #1 (as indicated in the transcript). DPA Williams puts ST EXH #1 on easel. 09:33 AM - ST 
EXH #30 (photo) referenced (as indicated in transcript). DPA Williams publishes ST EXH #30 on 

ELMO. Defense obj - speculation - overruled (as indicated in transcript. 09:36 AM - (as indicated 

in transcript) Same obj - overruled. Same obj - overruled. Same obj - a little leading/overruled. 09: 
38 AM - Defense obj - leading; overruled (as indicated in trasncript). 09:42 AM - Defense obj -

leading; overruled (as indicated in transcript). 09:45 AM - Defense obj - assumes facts not in 

evidence; overruled. (as indicated in transcript). 
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Start Date/Time: Aug 26, 2014 9:25 AM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

09:47 AM - Cross examination by defense (read by DPA Williams). ** Atty B. Corey asks 

court to read stipulation in re Wit Millender's past convictions at this time. DPA Williams requests to 

be able to finish reading of testimony - granted. Reading continues•~. 09:56 AM - DEF EXH #56 

(drawing on easel paper per transcript) placed on easel by DPA Williams. 

10:08 AM - Re-direct by State. Defense objection - asking witness to comment on credibility; 

overruled (as indicated in transcript). Witness (in transcript) referred to ST EXH #12 (photo). DPA 

Williams publishes ST EXH #12 on ELMO. 10:09 AM - ST EXH #1 placed on easel by DPA 

Williams; returns to transcript. 10:11 AM - Reading of transcript ends. Court reads Stipulation as 

agreed upon, in re prior convictions of Wit Rickie Millender. 10:12 AM - Stipulated instruction in re 

defendant prior testimony read to jurors by court. Jordan McCrite reads testimony of defendant, 

DMarcus George (ST EXH #120). DPA Williams reads questions asked. 10:15 AM - Reading 

ends. Court excuses jurors briefly to allow counsel to review exhibit list prior to resting.10:20 AM -

Court breaks. 

End Date/Time: Aug 26, 2014 10:20 AM 

Start Date/Time: Aug 26, 2014 11 :02 AM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

August 26, 2014 11 :02 AM - Court reconvenes. Atty Ann Stenberg now present; advises 

court/counsel that her client, Witness Millender, has not changed his position and still refuses to 

testify. Date of contempt motion for Mr. Millender discussed. DPA Proctor asks that next witness 

be instr.ucted to only describe what he has seen; granted. 11 :07 AM - Jurors seated in jury box'. 

State, by DPA Proctor, offers ST EXH #58 (diagram); no defense objection. Court admits ST 

EXH #58. 

11:07 AM - STATE RESTS. 

DEF WIT 11 :08 AM - David L. Moore, Gas Station Tech, sworn/testifies under direct 
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examination by Atty B. Corey. 11 :14 AM - DPA Proctor objects to motions witness is making; 
sustained. 

05-1-00143-9 

11:19 AM - DEF EXH #121 marked (transcript); presented to witness; witness referred to 

page 979, lines 19 - 22; asked to read to self to refresh his memory. 11 :23 AM - Witness referred 
to and asked to read, to self, from page 978, line 5 to top of page 980, line 3. 11 :22 AM - DPA 

Proctor asks to be heard outside presence of jury; denied at this time. 11 :33 AM - DPA Proctor ask 

that the last response be stricken; granted; court cautions witness. 

11 :33 AM - Cross examination by DPA Proctor. ST EXH #6 (photo), previously admitted, 

presented to witness for i.d.; published on ELMO. ST EXH #1, previously admitted for 

demonstrative purposes only, placed on easel for witness reference. 

11 :39 AM - Re-direct by Atty B. Corey. 11 :40 AM - Court excuses jury for lunch until 1 :50 

pm today. 11 :41 AM - DPA B. Corey addresses; advises will have a motion for insufficiency. 

Defense witness Millender appearance addressed. Defense witnesses addressed. Jury 

instructions and disputes addressed. Defense may have a dispute with the "to convict" instructions. 

11 :45 AM - Court adjourns for lunch break 

End Date/Time: Aug 26, 201411:45 AM 

Start Date/Time: Aug 26, 2014 3:06 PM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

August 26, 2014 03:05 PM - Court reconvenes. Defense attorney, B. Corey advises that 

witness Millender is uncooperative; provides a Motion and Declaration for Order for Arrest of 

Material Witness for witness Tamrah Dickman. Court hears from Atty B. Corey. 03:07 PM - Court 

finds a willful failure to appear; authorizes a warrant. Atty Corey asks court to order state to assist 

in getting the warrant served. Court hears from state; DPA Proctor responds. 
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Court Reporter: KARLA JOHNSON 
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03:10 PM - Copy of motion/decl for warrant given to state. Atty Corey to present warrant for 
signature. E-mail sent to Sheriff Pastor and Undersheriff, by court in regards to assistance of 
service of the warrant. 03:16 PM - Court directs JA to release jurors for the day; direct to return by 

9am, tomorrow morning. Court breaks to allow drafting of warrant by Atty B. Corey. 

End Date/Time: Aug 26, 2014 3:25 PM 

Start Date/Time: Aug 27, 2014 9:31 AM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

August 27, 2014 09:31 AM - Court reconvenes. All parties present. Atty B. Corey advises 
' that contact has been made with a detective in regards to material witness warrant issued 

yesterday for defense witness Tamrah Dickman; asking for a recess today to allow this witness to 

be picked up; critical witness. 09:33 AM - Court reiterates he sent an e-mail to Sheriff Pastor in re 
assistance with material witness warrant; and the response recieved. 09:34 AM - DPA Williams 
addresses court in regards to defense witness Tamrah Dickman; have been provided nothing in re 
to new information she may provide; 407. 09:38 AM - DPA Williams suggests making good use of 

time and have defendant testify today and if found, witness Dickman testify when/if found. Atty B. 

Corey responds. ** off record ** - Atty B. Corey takes a call from Detective Partmann. ** 09:42 
AM - ** back on record**. Atty Corey relays info from a previous e-mail from witness Dickman, 

relaying her account of the incident. 

09:46 AM - DPA Williams addresses; still confused as to why they have not recieved info 

under 407. Reiterates the suggestions to make good use of time this morning and have deft testify. 
Court inquires of Atty Corey of status of Detective Portmann's search for witness Dickman. Court 

advises that he will bring jurors out shortly and ask defense if they have their next witness. Atty 
Corey responds in objection/argument. Asks court to accommodate this reasonable request; to 

wait until it is known if witness Dickman will be found/testify before asking deft to excersise his 
rights at this point; seeking to recess for the day to await status. Court will be willing to wait 1/2 

hour. Court directs JA to release jurors with cautionary instruction, for 1/2 hour. 09:54 AM -
Proposed state jury instruction review/argument. 10:00 AM - Court takes a brief break. 

End Date/Time: Aug 27, 201410:00 AM 
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1August 27, 2014 10:28 AM - Court reconvenes. Instruction review/argument continues. 10: 
48 AM - Court inquires of Atty Corey in re witness Dickman's anticipated testimony. DPA Williams, 
again, seeks an update on all anticipated testimony. Argument. 10:51 AM - Instruction review/ 

argument continues. 10:52 AM - Defense proposed instruction review/argument.10:59 AM - Court 
is inclined to release the jurors for lunch break. Atty Corey asks that they be released for the day. 

DPA Williams· addresses; is not their wish to hold witness Dickman in custody. 11 :00 AM - Court 

directs JA to release the jurors for lunch break, with an apology and instruct to return at 1 :20 pm.-
11 :03 AM - JA returns to courtroom; instruction argument ongoing. 11 :06 AM - Remaining 
instructions to be addressed after further testimony. Court inquires of Atty Corey in as far as any 

update from dectective. Atty Corey responds; relays info recieved around 10:46 a.m. today. Court 

is adjourned until 1 :30 pm. 

End Date/Time: Aug 27, 201411:13 AM 

Start Date/Time: Aug 27, 2014 1 :42 PM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

August 27, 2014 01 :42 PM - All parties present. Atty B. Corey advises that Detective 

Portmann did make cell phone contact with witness Dickmann and understands and relayed would 

do her best to be here this pm (between 2:30 - 3pm). Court inquires further. 01 :44 PM - DPA 

Williams has no position; feels wasting juror time. 01 :45 PM - Atty Corey responds. 

01 :46 PM - Court directs JA to advise jurors a break is allowed until 2:30 pm. Atty B. Corey 
responds; asks that we find out jury conflicts after this Friday. Court adjourns until 2:30 pm. 

End Date/Time: Aug 27, 2014 1 :50 PM 
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Start Date/Time: Aug 27, 2014 3:02 PM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

August 27, 2014 03:01 PM - Court recovenes. Court addresses the e-mail received from 
'.J,; Chief Adamson in re status of witness T Dickman. Call from M. Partmann w/in the last 20 minutes 

o'> indicated that witness was just coming off the Sprague Avenued exit and would be here soon .. 
(<! Witness is still not presetn .. Atty B. Corey asks courts permission to recess until tomorrow if witness 

Dickman does not appear soon. Feels confident that they will have here here tomorrow. DPA 
. Williams addresses. 03:05 PM - Juror conflicts addressed. Jail Officer in courtroom, interjects, to 

advise that witness Dickman may be entering courthouse right now. Court takes a brief recess to 

await. 

End Date/Time: Aug 27, 2014 3:06 PM 
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Start Date/Time: Aug 27, 2014 3:10 PM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

August 27, 2014 03:09 PM - Court reconvenes. ST WIT Tamrah Dickman appears in 
courtroom. Atty B. Corey advises that she has been told that this witness has advised she will take 

the 5th; seeks permission to inquire prior to jurors being seated. Granted. Deft sworn. Atty B. 

Corey and DPA Williams inquire of witness. 

03:13 PM - DEF WIT Tamrah Dickman, witness at scene, sworn/testifies under direct 
examination by Atty B. Corey. Witness asked to draw a diagram of scene on easel pad; marked as 

DEF EXH #122. 03:26 PM - ST EXH #30, previously admitted, presented to witness for i.d.; 
published on ELMO. 03:28 PM - Atty B. Corey asks witness to make additional markings on DEF 

EXH #122. 03:32 PM - Witness referred to DEF EXH #122; asked to make additional markings.03: 
41 PM - DPA Williams objection - mischaracterizing testimony; court asks to re-hear question. 03: 
48 PM - Witness asks permission to step away from witness stand to demonstrate. 03:49 PM -
DPA Williams objection - leading; assumes facts not in evidence; overruled. 03:52 PM - DPA 

objection - leading; sustained. 03:52 PM - Same objection; court directs to finish the non leading 
question. DPA Williams objection of asked/answered, if repeating testimony - court directs to hear 
question. 03:54 PM - DPA Williams objection - leading; sustained. DPA williams - objection -

leading; sustained; court directs jury to disregard. DPA Williams objection - relevance; overruled. 

04:03 PM • Cross examination by DPA Williams. Atty B. Corey objection - relevance; 

overruled. ST EXH #96 (transcript) presented to witness for i.d./referral. 04:05 PM - Atty B. Corey 

objection - argumentative; sustained. 04:06 PM - Referred to page 2; referred to page 19. Atty 

Corey asks that counsel allow witness to finish her answers. 04:09 PM - ST EXH #96 is again 

presented to witness for referral; asked to review transcripUread to self. 04:13 PM - Juror, Mr. 

Simon, asks court for brief break for service dog; granted. 04:15 PM - Cross exam continues. 04: 
16 PM - Atty B. Corey objection - not testimony of witness. Court directs to re-ask question.04:17 
PM - Atty Corey objection - question is confusing. 04:18 PM - ST EXH #96 presented to witness 

for referral. 04:19 PM - Staple removed to allow witness to see page numbers. Referred to page 
11. 04:20 PM - Atty B. Corey objection - out of context, rule of completness; court finds premature. 

Court advises defense can address on re-direct. 
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04:24 PM - Atty B. Corey objection - argumentative and demeaning; court directs DPA 
Williams to ask proper questions. Atty Corey objection - DPA Williams can't direct witness to look 
at him. 

04:25 PM - Atty Corey objection - state arguing with witness. Atty Corey - objection; asked/ 
answered; overruled. 04:32 PM - Atty Corey objection - argumentative; sustained/counsel giving 

his opinion - overruled. Sidebar. Court excuses jurors to make phone calls as court intends to 

finish this witness today. 04:38 PM - Court inquires of Atty Corey of length of her re-direct. 

End Date/Time: Aug 27, 2014 4:42 PM 

Start Date/Time: Aug 27, 2014 4:49 PM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

August 27, 2014 04:49 PM - Court reconvenes. Witness still on stand. Jurors reseated. Re
direct by Atty Corey. 04:50 PM - DPA Williams objection - hearsay; sustained. 

04:52 PM - DPA Williams objection - overruled. 04:54 PM - ST EXH #123, pages 1075 and 

1076 .. witness referred to; asked to read to self. 05:05 PM - Re-cross by DPA Williams. 

05:06 PM - Witness referred to page 19 of ST EXH #96. ( **side note: at this time JA enters 

material witness warrant as "quashed" in LINX **) 05:08 PM - ST EXH #123 presented to witness 

for referral. 05:1 0 PM - Atty Corey objection - overruled. 05:12 PM - Atty Corey -asked/answered 

- sustained. Atty Corey advises she has follow-up questions. Court excuses jurors into jury room 
to be excused for the day by JA; directed to return to jury room by 9:15 tomorrow morning. 05:13 

PM - Sidebar issue put on record. 05:14 PM - Atty Corey advises she will be recalling this witness 
tomorrow morning; may need to recall witness O'Hern. Court addresses material witness warrant 

quash; due to the time, the quash won't get into South Sound system, but DP~ Goodman will go _to 

her office and get a quash to be able to give witness Dickman a copy before she leaves today. 
Court is adjourned. 
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Start Date/Time: Aug 27, 2014 4:49 PM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

End Date/Time: Aug 27, 2014 5:17 PM 

Start Date/Time: Aug 28, 2014 9:37 AM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

August 28, 2014 09:36 AM - All parties present. Court reconvenes. Atty Corey addresses 

court re continuing w/ Wit Dickman's testimony. Jurors seated in jury box. DEF WITT. Dickman 
retakes the witness stand; resworn. Re-redirect by Atty B. Corey. 

09:38 AM - DPA Williams objection - beyond scope of re-cross; overruled. 09:41 AM - DPA 

Williams objection - asked/answered; court will allow question. 09:43 AM - DPA Williams objection 

- relevance; sustained. 09:43 AM - DPA Williams objection - objects to elicting any substance of 
conversation with defense investigator - hearsay; court asks to hear the entire question. 09:44 AM -

DPA Williams objection - relevance; overruled. 

09:46 AM - DPA Williams interjects; seeks clarification. 09:47 AM - DPA Williams - objection 
in re line of impeachment. DPA Williams asks Atty Corey to refer to page referencing in ST EXH # 

123; page 1062. Atty Corey approaches witness; asks witness to refer to ST EXH #123, page 1062 

from line 16 to page 1063 thru line 1 0; read to self. 

09:50 AM - Re-re-Cross examination by DPA Williams. 09:51 AM - Atty Corey objection to 

state eliciting testimony of mental state of others; court cautions but does not concur with that 

happening. 09:52 AM - Atty Corey seeks which page is being referred to;, argument.09:53 AM -
ST EXH #123 presented to witness; witness asked to read pages 1060 and 1061 to self. 

09:56 AM - Witness aksed to read page 1069 to self. 09:57 AM - Atty Corey objects - testified 

to that yesterday and whether counsel has impeached her; overruled. Asks for a special intruction; 

court advises we can address later. 10:02 AM -Atty Corey objection - beyond scope; badgering 

witness; court sustains as to beyond scope. 10:04 AM - Atty Corey objection - beyond the scope; 

sustained as beyond the scope of today. 10:05 AM - Atty Corey objection - sustained. 10:05 AM - . 

Atty Corey objection - beyond the scope; overruled. Same obj - overruled. 

Memornadum of Journal Entry. 

Page43 of 54 



C) MINUTES OF PROCEEDING 

Start Date/Time: Aug 28, 2014 9:37 AM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

05-1-00143-9 

10:05 AM - Witness referred to ST EXH #123, page 1136, line 16; asked to read to self. 10:07 
AM - Atty Corey objection - sustained. Atty Corey objection - court finds argumentative; sustained. 

10:08 AM - Follow up inquiry by Atty Corey. DEF EXH #96, page 11 of 20; witness asked t9 
read portion to self (page 11, 12). 10:16 AM - DPA Williams interjects with question of "are we on 
the same transcript" - Atty Corey moves to strike; granted. Atty Corey directs witness to page 12 of 
DEF EXH #96 - asks to re-read portion. DPA Williams asks for point of clarification of what's being 

read/read in entire!):'- Court asks Atty Corey to clarify/re-ask question. Witness again referred to 
DEF EXH #96, page 12; asked to read to self. 

10:24 AM - Follow up inquiry by DPA Williams. Atty Corey objection - vague; overruled. 

DPA Williams offers pages 11 and 12 of DEF EXH #96. Atty Corey seeks admission of DEF 
EXH #96 in it's entirety. No obj by state. State offers DEF EXH #96. Atty Corey asks court to 

reserve to address her request to also admit other transcript.· Granted; court reserves at this time. 

10:28 AM - Witness excused. Atty Corey asks for further follow-up; denied. Atty Corey asks to be 

heard outside presence of jury. Cites Alaska v Davis: Court asks jurors to step into jury room. 

Atty Corey addresses Alaska v Davis; DPA Williams responds. Court notes. Atty Corey advises 

she would be recalling witness O'Hern. DPA Williams advises that he has become aware that ST 

WIT Millender is now willing to testify. DPA Williams advises that state has no intention of recalling 

as it has ended it's case in chief; simply making a record. Court breaks for 5 minute break. 

\ 

End Date/Time: Aug 28, 2014 10:34 AM 

Start Date/Time: Aug 28, 201410:51 AM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

August 28, 2014 10:39 AM - Court reconvenes. Jurors seated in jury box. DEF WIT 
Dmarcus George, defendant. sworn/testifies under direct examination by Atty Corey. 
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10:52 AM - DPA Williams objection - relevance; overruled. 11 :03 AM - ST EXH #1, previously 
admitted for demonstrative purposes only, placed on easel; witness asked to refer to exhibit. 11: 
11 AM - Witness retakes the seat on witness stand. 11 :25 AM - Witness again refers to ST EXH # 

1. DPA Williams objection - leading.11 :30 AM - Atty Corey asks permission to have witness stand 
and demonstrate gesture; granted. 11 :34 AM - DPA Williams asks that last question be repeated; 

granted.11:36 AM - DPA Williams obejction - non responsive; court cautions witness to listen 
carefully to the question. 11 :51 AM - DPA Williams objection - asked/answered; court directs to re

ask question and cautions witness to listen carefully. 11 :58 AM - DPA Williams objective; non 

responsive and irrelevant; sustained. 11 :59 AM - DPA Williams objection - relevance; overruled. 
12:04 PM - Court excuses jurors for lunch break; directed to return by 1 :20 pm. 12:05 PM - Court 

addresses; Atty Corey believed that court should have awaited co counsel Atty Corey-Boulet prior 
to direct. Court gives overview. This pm's schedule addressed. Juror #3's conflict addressed. 
DPA Proctor suggests he be excused; DPA Williams suggests he be released as alternate #2 since 

juror #3 is going to be out of town. 

End Date/Time: Aug 28, 201412:18 PM 

Start Date/Time: Aug 28, 2014 1 :48 PM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

August 28, 2014 01 :35 PM- - Court reconvenes. Issues of what state will be addressing on 

cross exam argued. 

01 :48 PM - DEF WIT George retakes the witness stand. Jurors seated in jury box. 

Cross examination by DPA Williams.01:51 PM - ST EXH #125 (transcript) presented to 
witness for Ld_; referred to page 1179, line 12. 01 :52 PM - Referred to page 1215, line 13. 01 :55 

PM - Witness referred to page 1264, line 1 _ 01 :57 PM - Atty Corey - objection calls for speculation; 

sustained. Atty Corey - objection - relevance; overruled. Atty Corey - objection - speculation; court 
asks to hear question again. 01 :58 PM - Atty Corey - objection speculation/irrelevance; overruled_ 

02:00 PM - Atty Corey objection - badgering; sustained as to last question. 02:01 PM - Atty Corey -

Memornadum of Journal Entry. 

Page45 of 54 



05-1-00143-9 

:::, MINUTES OF PROCEEDING 

(',J 

·-~} 

(\! 

Start Date/Time: Aug 28, 2014 1 :48 PM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

objection to asking witness about one statement; overruled.proper subject for re-direct. 02:02 PM -
Atty Corey objection - asked/answered - no oral ruling. 02:03 PM - Atty Corey objection - asked/ 
answered; overruled. 02:06 PM - Atty Corey objection - calls for speculation; overruled. 02:07 PM -

ST EXH #125 presented, again, to witness; referred to page 1297, bottom of page. 02:08 PM -
Witness again referred to page 1297, bottom of page. 02:09 PM - Atty Corey objection - to form of 

questions; sustained as to introductory comment. 02:10 PM - Atty Corey objection - asks to be 
heard; denied; Atty Corey asks be stricken - overruled. 02:11 PM - DPA Williams ask to be heard 

outside jury presence - granted. Jurors asked to step into jury room. DPA Williams addresses 
court; in these proceedings parties have been referring to "prior hearing"; feels at this time it may be 

necessary to ·refer to prior "trial"; proceeds to explain/argument. 02:13 PM - Atty Corey argument 

in objection. 02:14 PM - Court denies state motion; both agreed, at outset, to use the term "prior 

hearing". 

02:16 PM - Jurors reseated in jury box. Cross examination continues. 02:18 PM - Atty Corey 

objection - overruled. 02:19 PM - ST EXH #125 referred to; witness referred to page 1264, line 24; 
asked to read responses out loud. Atty Corey would like it known, for the record, that this testimony 

is "cross examination" of this witness - 2009. 02:24 PM - Reading of transcript ends; cross 

continues. Witness referred to page 1304, near bottom of page; witness asked to read answer. 02: 

26 PM - Atty Corey asks that state give witness to read this some 200 pages of testimony; denied. 

02:30 PM - Atty Corey objection - asks to be heard outside presence of jury; court will take up later; 

overrules objections. 02:36 PM - Witness asked to turn to page 1236 (of ST EXH #125), line 15. 

02:38 PM -Witness asked to turn to page 1347, line 15. 02:40 PM -Witness referred to page 

1328, line .. Witness interjects with commentary. State asks court to direct witness to pick up 

transcript- granted. Witness, again referred to page 1328, line 17. 02:44 PM - Atty Corey 
objection - witness is not a doctor. Court advises witness has answered. Witness referred to page 

1280, line 8. 02:45 PM -Atty Corey objection - relefance; overruled. 02:46 PM -Atty Corey 

objection - irrelevant; sustained as also argumentative. 02:47 PM - Atty Corey asks to address a 

motion prior to re-direct. Granted. Court asks jurors to step into jury room. Atty Corey motion for 
mistrial or sanctions - state made reference to "prior trial" instead of "prior proceeding" in conflict 

with court's ruling ; asserts willful misconduct. 02:50 PM - DPA Williams addresses; apologizes; 

asserts no willful misconduct; slip of the tongue; unintentional in the heat of argument. 02:52 PM -
Court does not find willful misconduct. 02:53 PM - Response argument by Atty Corey. 02:55 PM -
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C MINUTES OF PROCEEDING 

Start Date/Time: Aug 28, 2014 1 :48 PM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

Reply by DPA Williams. Court inquires of his thoughts on a curative instruction or suggested 
D solution. 02:57 PM - DPA Proctor addresses court. 02:58 PM - Court takes a 10 minute break to 

,t allow attorneys to weigh thoughts/suggestions. 

,-.:r 

(',: 

End Date/Time: Aug 28, 2014 2:59 PM 

Start Date/Time: Aug 28, 2014 3:10 PM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JQHNSON 

August 28, 2014 03:10 PM - Court reconvenes. Court DENIES defense motion for mistrial. 
State has no suggestion for a curative instruction. Atty Corey addresses court with her suggestion. 

03:13 PM - DPA Williams response in opposition. Court declines to given an instruction as 
suggested by Atty Corey. 03:15 PM -Atty Corey addresses court. 03:20 PM - Witness retakes the 
witness stand. Jurors reseated. Re-direct by Atty Corey.· 03:27 PM - Witness referred to ST 

EXH #123, page 1264, lines 5 - 13; asked to read to self. 03:34 PM - DPA Williams objection -

asked/answered; overruled. 03:36 PM - DPA Williams objection - asked/answered; sustained. 

03:37 PM - Re-cross by DPA Williams. Witness referred to ST EXH #123, referred to page 

1177, line 17. Atty Corey obj - arguing with the witness; overruled. Atty Corey obj - sustained. 

03:41 PM - Asked/answered - sustained. Asked/answered - overruled. 03:42 PM - DPA 

Williams objection - asked/answered; sustained. 03:43 PM - Atty Williams objection. Witness 

excused. 

03:43 PM - ST REBUTTAL WIT James O'Hern, Retired Detective Sgt, sworn/testified 
under direct examination by DPA Proctor. 03:45 PM - ST EXH #70 (incident report) presented to 

witness for i.d./referral if/when necessary. 03:47 PM - Atty Corey Boulet objection - "went through 
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Start Date/Time: Aug 28, 2014 3:10 PM 

this first time around" - overruled. 

MINUTES OF PROCEEDING 

Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

,\i 03:48 PM - Cross examination by Atty Warren Corey Boulet. 

05-1-00143-9 

-:r 03:49 PM - Re-direct by DPA Proctor. 03:50 PM - No more state witnesses. No sur rebuttal 
witnesses from defense. Court addresses jurors; asks jurors to step into jury room to allow court/ 

counsel to discuss scheduling prior to them leaving. 

03:51 PM - ST EXH #96 addressed. Court previou_sly reserved on offer of this exhibit by state. 
Atty Corey argument in objection. 03:54 PM - Court denies motion to admit transcript, DEF EXH # 

96. Seated juror #3 addressed (has conflict beginning of 9/3 for 10 days). DPA Williams 

addresses with suggestion to use juror #3 as second alternate. 03:57 PM - Atty Corey responds. 
Court will designate seated juror #3 as 2nd alternate. Seated juror #13 will be 1st alternate. 
Discussion in re rest of trial/scheduling. 04:03 PM - Jurors reseated in jury box. Court releases 

jurors until Tuesday, 9/2 for commencement of closing arguments; directs to return by 10: 15 a.m. 

Counsel agree to have JA inquire as to conflicts and if they inquire, we will accommodate. 

End Date/Time: Aug 28, 2014 4:04 PM 

Start Date/Time: Sep 2, 2014 9:09 AM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

September 2, 2014 09:19 AM - Parties present. (Defense co-counsel, Corey Boulet, not yet 

present in courtroom). Defense proposed curative instruction in re use of word "trial" in reference to 

prior trial addressed/argued by Atty B. Corey. 09:13 AM - Argument by DPA Williams. 09:15 AM -
Atty Corey reply argument. 09:19 AM - Court declines to give defense proposed curative 

instsruction, over defense objection. Atty Corey asks court to preclude state from arguing about 

any testimony in "prior trial"; court grants; prohibits state from using word "trial". 
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Start Date/Time: Sep 2, 2014 9:09 AM 

MINUTES OF PROCEEDING 

Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

05-1-00143-9 

09:20 AM - Jury instruction review continues. Argument in re defense proposed lesser of 
Manslaughter 2nd. State has no objection to lesser of Manslaughter 1st; does not understand 
defense basis for negligence in regards to proposed lesser of Mans 2nd. 09:39 AM - Court 

declines to give defense proposed lesser included of Manslaugher 2nd; finds no evidence to 
support only negligence; finds deliberate. Defense proposed #15 addressed; added language of 
"or are unable to agree"; given. 09:46 AM - Argument continues. Court denies the three defense 

proposed instruction having to do with Manslaughter 2nd, of which proposed was denied. 09:49 AM 
- Court gives State proposed 19 in lieu of Defense proposed 23. 09:50 AM - Verdict forms for 

lesser addressed. Court takes a break to assemble final order of jury instructions. 

End Date/Time: Sep 2, 2014 9:50 AM 

Start Date/Time: Sep 2, 2014 10:32 AM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

September 2, 2014 10:32 AM - Court reconvenes. All parties present. After review of court's 
final proposed seUorder of jury instsructions, court reviews with counsel;numbers final set. 10:37 

AM - Argument by Atty Corey in regards to order/placement of "self defense" instruction. Order 
placement review continues. 10:47 AM - 29 instructions; 6 verdict forms. 10:47 AM - Attorneys 

review final numbered set. 10:52 AM - Atty Corey advises that the court never addressed their 

objection of content of self defense instruction. Argument by DPA Williams. 10:57 AM - Court will 

amend instruction 24; defense would like to add "an or another". DPA Williams argument. Court 

takes a break to allow JA to make final copies. 

End Date/Time: Sep 2, 2014 11:00 AM 

Start Date/Time: Sep 2, 201411:29 AM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON' 

September 2, 2014 11 :28 AM - Court reconvenes. Counsel agree on final copies. Formal 

objections/exceptions. State: - none. Defense: objection to #2, #9, #13, 22, failure to give 

Manslaughter 2nd. Court notes. #24 (self defense) addressed by court. 11 :33 AM - State 

suggests we break for lunch after the reading of the instructions; closing arguments after lunch. 
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Start Date/Time: Sep 2, 201411:29 AM 

Defense in agreement. 

MINUTES OF PROCEEDING 

Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

05-1-00143-9 

Ci 11 :37 AM - Jurors seated in jury box. JURY INSTRUCTIONS READ BY COURT. 11 :56 AM -
Court breaks for lunch; cautionary instructions reiterated. Seated juror #1 has dental appointment 

at 2:30. At court's direction, JA inquires of seated juror #1 as to if she can reschedule her dental 
appointment; JA returns; juror #1 indicates she cannnot. We will hear state closing today and 
defense closing tomorrow morning. State brings up fact that seated juror #3, who has been 

deemed as the 2nd alternate, will now not be able to hear defense closing as he is out of town on 9/ 
3. 12:01 PM - No objection to allowing seated juror #3, 2nd alternate, be excused now. JA 

directed to thank and release juror #3. 

End Date/Ti_me: Sep 2, 2014 12:03 PM 

Start Date/Time: Sep 2, 20141:06 PM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA.JOHNSON 

September 2, 2014 01 :06 PM - Court reconvenes. All parties present. Jurors seated in jury 

box. Seated juror #3 addressed; court formally thanks and excuses from trial due to his vacation 

conflict. Juror #3 had inquired of JA as to if he could observe state's closing;addressed. No 

objection by any counsel as long as juror instructed to have no contact w/ any of the seated jurors. 

granted. Juror sits in gallery. 

01 :08 PM - STATE CLOSING ARGUMENT BY DPA JESSE WILLIAMS.01: 15 PM - Atty 

Corey objection to "puzzle" analogy; overruled; noted. 01:17 PM - Same objection; court overrules 
at this time; cautions. At same time, state objects to speaking objections. 01 :30 PM - Atty Corey 

objection - argument that is contrary to the law; overruled.01 :54 PM - Atty Corey objection; asks to 

be heard. Sidebar suggested by court. 01 :55 PM - State closing arguments continue. 01 :56 PM 
- Atty Corey asks for a sidebar; seeks the curative instruction previously argued; court denies 

request for curative instruction as discussed earlier. 02:04 PM - Defense prefers to start it's closing 

tomorrow morning without interruption. Court releases jurors with cautionary instructions. Directs 

jurors to return to jury room by 8:50 a.m. tomorrow. 02:05 PM - Issue of sidebar addressed for 
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Start Date/Time: Sep 2, 2014 1 :06 PM 

MINUTES OF PROCEEDING 

Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

05-1-00143-9 

the record. DPA Corey motion for mistrial/argument; willful and intention error. Puzzle analogy 

,n also addressed. 02:13 PM - State argument. 02:19 PM - Court denies defense motion for mistrial; 

court will entertain reviewing a curative instruction tomorrow morning. Atty Corey would like to offer 

their proposed curative instruction offered this morning; court ruling stands on that proposed 

curative instruction - denied. Defense would like to review the record (have court reporter read 

back the record. Court adjourns and counsel may confer w/ court reporter. 

·-.J 

02:22 PM - Back on record. Atty Corey re-addresses. Attorney in courtroom took notes on 

what state said during closing arguments that is basis of defense motion for mistrial. ( reference to 

"2009 (sign for "not" - = sign w/ a slash ) self defense" in state slide used in state closing 

arguments. Atty Corey re-opens her motion for mistrial. Denied. Court will review any curative 

instruction proposed. 

End Date/Time: Sep 2, 2014 2:27 PM 

Start Date/Time: Sep 3, 2014 9:58 AM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

September 3, 2014 09:57 AM - All parties present. (with exception of Atty W. Corey Boulet). 

Atty B. Corey renews defense motion for mistrial addressed yesterday as court reporter has 

supplied a printout of the statements made by state in closing that are in dispute; asserts state 

opened door. 

10:01 AM - Response argument by DPA Jesse Williams. 10:05 AM - Reply argument by 

defense; will be expounding on issue. 10:07 AM - Response by state. 10:08 AM - Atty Corey 

seeks court to give curative instruction proposed yesterday; denied. Defense motion for mistrial -

denied. Cannot mention court of appeals decision re Dept 2/jury instruction. 10:10 AM - ST EXH # 

106 (admitted on 8/19/14 and which was unable to be located this morning) addressed. Copy 

brought in by state and substituted/remarked; no defense objection. 
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MINUTES OF. PROCEEDING 

Start Date/Time: Sep 3, 2014 9:58 AM 

10:13 AM - Jurors seated in jury box. 

Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

05-1-00143-9 

t'i DEFENSE CLOSING ARGUMENTS BY ATTY B. COREY. 10:17 AM -( *Atty W. Corey 

,.---! 

0 
(\i 

Boulet enters courtroom at this time*) 10:23 AM - DPA Williams objection; facts not in evidence. 

Atty Corey objection to speaking objection. Court overrules state objection. 11 :12 AM - Court takes 

an a.m. break before state rebuttal. 

End Date/Time: Sep 3, 201411:13 AM 

Start Date/Time: Sep 3, 2014 11 :27 AM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

September 3, 2014 11 :26 AM - Court reconvenes. Jurors reseated in jury box. 

STATE REBUTTAL ARGUMENT BY DPA KATHLEEN PROCTOR. 

11 :32 AM - Atty Corey objection - overruled; closing argument. 11 :34 AM - Atty Corey 

objection; misstatement of the evidence; overruled. 

11 :37 AM - Atty Corey objection - overruled. 11 :42 AM - Atty Corey objection - inference of 

404(b) evidence; overruled. 

11 :44 AM - Atty Corey objection - misstatement of evidence; overruled. Atty Corey objection-
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Start Date/Time: Sep 3, 2014 11 :27 AM 

misstating instruction; overruled. 

MINUTES OF PROCEEDING 

Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

05-1-00143-9 

11 :47 AM - Atty Corey objection - misstatement of testimony; overruled. 11 :49 AM - Atty 
Corey - objection to misstatement of law; overruled. 

c 11 :51 AM - Atty Corey objection - misstatement of evidence; overruled. 11 :52 AM - Court 

addresses jury in regards to deliberations. 

11:53 AM-1st alternate advised; seated juror#13; instruction. 11:54 AM -Jurors excused to 

jury deliberation room. 12:01 PM - JA returns. Exhibit list review; counsel sign off on list. Court 
adjourns for lunch break. JA delivers original set of jury instructions and all admitted exhibits. 

Deliberations commence. 

End Date/Time: Sep 3, 2014 12:07 PM 

Start Date/Time: Sep 3, 2014 12:40 PM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: NOT ON RECORD 

September 3, 2014 12:40 PM - Lunch delivered to jurors; lunch deliberations continue. 

01 :02 PM - JA answers knock from jury. Jurors advise taking a break. Deliberations cease. 

01:16 PM - Jurors all back from break; deliberations continue. 04:33 PM - JA answers knock 
from jury door; jurors decide to cease deliberations for the day; will return by 9am tomorrow 

morning; cautionary instructions reiterated. 

End Date/Time: Sep 3, 2014 4:34 PM 
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IN THE SUPERIOR COURT, PIERCE COUNTY, WASHINGTON 

STATE OF WASHINGTON 
vs 

GEORGE, DMARCUS DEWITT 

Start Date/Time: Sep 4, 2014 9:09 AM 

Cause Number: 05-1-00143-9 

Memorandum of Journal Entry 

Judge/Commissioner: RONALD E. CULPEPPER 

MINUTES OF PROCEEDING 

Judicial Assistant: ANGELA EDWARDS 

Court Reporter: NOT ON RECORD 

05-1-00143-9 

.;J September 4, 2014 09:09 AM - Jurors present. Deliberation continues. 09:37 AM - JA 
,,.-1 
c, answers knock from jurors. Verdicts reached. JA contacts parties to return to courtroom. 
e,I 

End Date/Time: Sep 4, 2014 9:37 AM 

Start Date/Time: Sep 4, 201410:17 AM Judicial Assistant: ANGELA EDWARDS 

Court Reporter: KARLA JOHNSON 

September 4, 2014 10:17 AM - All parties present. Court advises parties that verdict was 

reached/time. 

10:20 AM - Jurors seated. Court addresses. Court identifies presiding juror, seated juror #11, 
who hands envelope containing original jury instructions/verdict forms to JA. JA hands forth 
envelope to court. Court opens envelope and verdicts read. 

Count 1/A - GUil TY. Court inquires of presiding juror, seated juror #11 - unanimous. Count 1/ 
NSpecial Verdict Form - YES. Court inquires - unanimous. Count 1/B - not reached; Count 1/B/ 

Spec Verdict - not reached. Count 2 - GUil TY; inquires - unanimous. Count 2/Special Verdict 
Form - YES - unanimous. Court thanks and excuses jurors. Sentencing set for 9/19/14 at 3:30 
pm. (Dept 17 on recess, however Judge Culpepper will come in to handle; will most likely be 
held in the CD's). No bail hold pending sentencing. 

End Date/Time: Sep 4, 2014 10:29 AM 
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DMARCUS DEWITT GEORGE, 
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COUNTI 
VERDICT FORM A 
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second degree as charged in Count I. 
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COUNTI 
VERDICT FORM A 
SPECIAL VERDICT FORM 

We, the jury, having found the defendant guilty of the crime of second degree 

murder as charged in Count I, return a special verdict by answering as follows: 

QUESTION: Was the defendant armed with a firearm at the time of the commission of 

the crime in Count I? 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR PIERCE COUNTY 

STATE OF WASHINGTON, 

                                        Plaintiff, 

vs. 

DMARCUS DEWITT GEORGE, 

               Defendant. 

CAUSE NO. 05-1-00143-9

NOTICE OF APPEAL 

 DMARCUS DEWITT GEORGE, the defendant herein, seeks review by the Court of 

Appeals, Division II of the trial and judgment in his case following his convictions and 

sentencing in his case of : Murder in the Second Degree.   A copy of the Judgment and Sentence 

is attached hereto. 

  DATED this 22nd day of September, 2014. 

  /s/BARBARA COREY, WSBA#11778
  Attorney for Defendant 

barbara@bcoreylaw.com

CERTIFICATE OF SERVICE: 
I declare under penalty of perjury under the laws 
Of the State of Washington that the following is a true 
and correct:  That on this date, I delivered via  ABC- Legal 
Messenger and email, a copy of this Document to: Pierce County Prosecutor�s  
Office, 930 Tacoma Ave So, Room 946, Tacoma, Washington 98402 

__9/22/14________  /s/Kim Redford
Legal Assistant 
kim@bcoreylaw.com

E-FILED
IN COUNTY CLERK'S OFFICE

PIERCE COUNTY, WASHINGTON

September 23 2014 8:30 AM

KEVIN STOCK
COUNTY CLERK

NNOO:: 0055--11--0000114433--99



APPENDIX L



IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

DIVISION  II

STATE OF WASHINGTON, No.  46705-4-II

Respondent, UNPUBLISHED OPINION

v.

DMARCUS D. GEORGE,

Appellant.

 SUTTON, J. — A jury found Dmarcus George guilty of two counts of second degree murder 

for the death of Isaiah Clark.  The trial court dismissed the jury’s guilty verdict on the felony 

murder charge and sentenced George to a standard range sentence.  George appeals, arguing that 

(1) repeated instances of evidentiary irregularities and prosecutorial misconduct deprived him of 

a fair trial, (2) the trial court violated double jeopardy by only dismissing the felony murder 

conviction conditionally, and (3) the case should be remanded to allow George to seek an 

exceptional sentence downward based on his youth at the time of the crime.  We affirm George’s 

conviction and sentence for second degree murder but remand to the trial court to strike the 

language in George’s judgment and sentence which refers to the jury’s guilty verdict on count II, 

the felony murder charge.   

FACTS 

I. BACKGROUND

 On June 21, 2004, George, Fred McGrew, and Tamrah Dickson arrived at a gas station in 

Tacoma.  George was asleep in the backseat of the car.  While McGrew was trying to get gas, he 
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was confronted by Rickie Millender.  When Millender confronted McGrew, Dickson woke 

George.  Millender’s friend, Clark, was with Millender at the gas station.  George shot Clark four 

times.  Clark died of his injuries. 

 George fled the state.  Four years later, George was arrested and extradited to Washington.  

The State charged George with one count of first degree premeditated murder and one count of 

second degree felony murder.  Both counts included a firearm enhancement.  At George’s first 

trial, the trial court denied his motion to instruct the jury on self-defense.  State v. George, 161 

Wn. App. 86, 92-93, 249 P.3d 202 (2011).  A jury found George guilty of the lesser included 

offense of first degree manslaughter and second degree felony murder.  George, 161 Wn. App. at 

94.  George appealed.  George, 161 Wn. App. at 94.  This court reversed the trial court’s ruling to 

not instruct the jury on self-defense and remanded the case for a new trial.  George, 161 Wn. App. 

at 101-02. 

 On September 6, 2012, the State filed an amended information charging George with one 

count of second degree intentional murder (count I) and one count of second degree felony murder 

(count II).  Both counts included a firearm enhancement.  Prior to George’s second trial, the trial 

court also ruled that George’s first trial would be referred to as a “prior hearing” rather than a 

“prior trial.”  Verbatim Report of Proceedings (VRP) (Aug. 19, 2014) at 5.   

II. CURRENT JURY TRIAL

George’s second trial began in August 2014.  Laura Devereaux, who witnessed the 

shooting, testified that when she arrived at the gas station she observed McGrew and Millender 

being loud, but she was not concerned.  The verbal confrontation began to escalate, but there was 

no physical altercation.  Then Devereaux heard a gunshot and saw a man later identified as Clark 



No. 46705-4-II 

3 

“hit the ground.”  VRP (Aug. 14, 2014) at 623.  Devereaux ran into the gas station to tell the 

attendant to call the police.  When she came back outside, a man and woman were standing over 

Clark’s body going through his pockets.  Devereaux did not see either of them take anything from 

the pockets. 

 Monica Johnson, who witnessed the shooting, testified that when she arrived at the gas 

station, she could hear individuals arguing near a Cutlass.  As Johnson was walking into the store, 

she walked by a man, later identified as Clark, standing off to the side and she asked what was 

happening.  Clark just shrugged.  Johnson walked into the store to pay for her gas and noticed that 

the arguing was escalating.  As the arguing got louder, Johnson saw a man get out of the Cutlass 

and pull a gun.  Johnson identified George as the man she saw exit the Cutlass.  Almost 

immediately after exiting the car, George began shooting Clark. 

 Johnson testified that she would never forget the look on George’s face when he shot Clark.  

The State asked what the look was and the following exchange took place: 

[JOHNSON]:  It was a very menacing, very –
  Ms. Corey:  Objection, Your Honor, to that opinion, 
  conclusion. 
  The Court:  Well, overruled. 
  Ms. Corey:  It’s improper demeanor testimony.

  Court:  Overruled. 
  So, the question again was? 
[STATE]:  You said the look on the defendant’s face was menacing?

[JOHNSON]:  Yes. 
Ms. Corey: Your Honor, I’m going to object.  This is

  testimony that  is outside of case law.  
[STATE]: You’re Honor, I’m going to –

  Court:  Overruled. So, the question is what, Mr. Williams? 
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[STATE]:  You said you saw the defendant’s face and he had a menacing look 
on his face? 
[JOHNSON]:  Yes. 
[STATE]:   Can you help us understand what you mean by that? 
[JOHNSON]:  There was no fear on the face.  It was more – it was just a nonchalant.  
It was – it was a monster.  It was nonchalant, like it was nothing to it.  I’ll never 
forget it. 
  Ms. Corey:  Objection, Your Honor.  I ask that these descriptions be 
  stricken. 
  Court: Well, overruled.  You can certainly cross-examine her 
  about this. 

VRP (Aug. 19, 2014) at 63-64.  Johnson also testified that, right before Clark was shot, he was not 

doing anything except standing near the car. 

 At the trial court’s next recess, George moved for a mistrial based on Johnson’s comments, 

specifically that Johnson called George a “monster.”  VRP (Aug.19, 2014) at 80.  Although the 

trial court noted that the specific use of the word “monster” was unfortunate, the trial court also 

ruled that the answer was not responsive to the question.  The trial court denied George’s motion 

for a mistrial.   

 Later during Johnson’s testimony, the State asked Johnson to refresh her memory with 

transcripts from an interview she gave in the original investigation.  Specifically, the State asked 

Johnson to review a page of the transcript to refresh her memory as to what was said by a man she 

saw rummaging through Clark’s pockets after he was shot.  Johnson responded: 

I recall, after reading the statement I gave the next day, that he had also said, “This 
is the same guys who shot my home boys a certain time ago, a week ago,” or to that 
effect. 



No. 46705-4-II 

5 

VRP (Aug. 19, 2014) at 94.  The trial court immediately dismissed the jury.  The trial court clarified 

that the statement the witness gave was actually on a different page than the State had asked 

Johnson to review.   

George moved for another mistrial arguing that the statement was improper ER 404(b) 

evidence that was too prejudicial to be cured without a new trial.  The State responded that it would 

agree to a stipulation that there was no evidence that George had participated in any shooting 

before June 21, 2004.  The trial court denied George’s motion for a mistrial.  Instead, the trial court 

gave the jury the following curative instruction: 

 Now, you are to disregard the last statement of Ms. Johnson.  Statements 
made by others in the presence of a witness and repeated by that witness may be 
inaccurate.  There is no evidence that Dmarcus George participated in any shooting 
that occurred prior to June 21st, 2004. 

VRP (Aug. 19, 2014) at 116. 

 Michael Clark,1 Isaiah Clark’s older brother, testified that, on the day of the shooting, 

Clark’s friend Millender came to his mother’s house and told him that Clark had been shot.  During 

cross-examination, George asked what Millender’s demeanor was when he arrived at the house.  

Michael responded, “He was upset, saying that he shot him like their other friend who had been 

shot before.”  VRP (Aug. 19, 2014) at 163.  The State objected and asked the trial court to strike 

the response.  The trial court agreed and instructed the jury to disregard the statement.  

 At trial, George testified that, when Dickson woke him up, she was scared and concerned 

Millender was going to do something to McGrew.  George saw Millender confront McGrew and 

began exiting the car.  George intended to try to diffuse the situation, but Clark began approaching 

1 We refer to Michael Clark by his first name for clarity.  We intend no disrespect. 
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the car.  George testified that Clark made “a gesture with his hand around his waist and at the time 

I perceived he had a weapon, so I stopped.”  VRP (Aug. 28, 2014) at 70.  Then, when George saw 

McGrew start to get in the car, George turned around to get in the backseat.  As George bent down 

to get in the car, Clark hit him in the back of the head.  George testified that “[i]t felt like he hit 

me with a piece of metal.”  VRP (Aug. 28, 2014) at 78.  And, because he already believed that 

Clark had a weapon, George believed Clark had hit him with a gun.  At that point, George testified 

that he believed he was going to die, so he reached for his firearm and shot Clark multiple times. 

 During cross-examination, the State had George read portions of his testimony from the 

first trial.2  Before introducing the specific statements George made, the State asked if George 

understood how serious the stakes were at the time he made the statements.  George objected and 

the State asked to be heard outside the presence of the jury.  The State informed the trial court that 

it wanted to inform the jury that George had testified at a prior trial so that the jury would 

understand that the stakes were just as high when George made his original statement as they were 

at the current trial.  George objected.  The trial court sustained the objection and explained that the 

prior trial would be referred to as a proceeding or hearing, and that the rules for how to refer to the 

prior trial would not be changed at this late stage of the trial. 

 The State questioned George about whether he had made previous statements about seeing 

Clark with a gun and the following exchange took place: 

[STATE]:  I’m going to read the question [from the 2009 transcript].  Please 
read the answer you gave.  “And you don’t see a gun or any weapon in [Clark’s] 
hand?”  Your response, please?

[GEORGE]:   “I didn’t see one, but I did – like I wasn’t trying to look.  I didn’t 
know if he had one.  I didn’t know.”

2 The testimony was admitted as a statement of party opponent.  
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[STATE]:   So, again, this would have been another opportune time for you to 
say that you saw him making a motion with his waistband or that when he punched 
you, you though it was a gun that he clubbed you with or that when you were in the 
car struggling, you thought you saw a gun? 
[GEORGE]:   I believe I did say that he hit m[e] with a hard object, but I left out 
everything about – I never said that I seen (sic) a gun.  It appeared to me that he 
had a gun. 
[STATE]:   Is that what you said there? 
[GEORGE]:   No.  This is what I’ve always said.  I never said that I seen (sic) a 
gun.  It appeared that he had a gun.   
[STATE]:   And, again, going back to your answer from 2009 –
[GEORGE]:   I understand –
[STATE]:   -- when you were asked if you saw a gun or any weapon in [Clark’s] 
hand, your response was: “I didn’t see one, but I didn’t, like I wasn’t trying to look.  
I didn’t know if he had one.  I didn’t know.”  

That’s your response, correct? 
[GEORGE]:   That’s what it – that’s what it says, sir. 

VRP (Aug. 28, 2014) at 126-27.    

Later, when George testified that he reached for his weapon because it appeared to him that 

Clark had a gun, the State asked, “[T]his is the weapon you didn’t mention at the prior trial, right?”  

VRP (Aug. 28, 2014) at 129-30.  The trial court asked the State to rephrase the question.  The State 

then asked, “The weapon you’re saying he had, now that you’re saying he had, you didn’t say that 

at the prior trial?”  VRP (Aug. 28, 2014) at 130.  George objected and asked to make a motion 

outside the presence of the jury based on “deliberate misconduct.”  VRP (Aug. 28, 2014) at 130.  

The trial court overruled the objection and informed George that it would hear the motion later.  

The State’s cross-examination of George concluded without further incident and the trial 

court excused the jury to hear George’s motion.  George moved for a mistrial and sanctions against 

the State based on the State’s reference to the prior trial.  The State apologized for using the word 
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“trial” and claimed it was “a slip of the tongue in the heat of questioning.”  VRP (Aug, 28, 2014) 

at 143.  The trial court determined that the prosecutor’s reference to the prior trial did not constitute 

deliberate misconduct and asked George for a proposed remedy.  George responded that the only 

remedy was a mistrial because the entire trial strategy would have been different if he had known 

that the jury was going to be informed that there was a prior trial.  

 The trial court denied the motion for a mistrial because it did not believe the prosecutor’s 

statement constituted deliberate misconduct.  However, the trial court invited George to propose 

any curative instructions that he believed would be helpful.  George suggested that the trial court 

provide the jury with “a list of all the witnesses and a list of – they’ve heard many references to 

transcripts and statements – is that we give them a list, with regard to the transcripts, the date of 

the transcripts, whether the questions were asked on direct or cross or redirect or recross so that 

they know.”  VRP (Aug. 28, 2014) at 150.  The trial court declined to give the instruction because 

it would be “extraordinarily difficult to draft and would be extremely confusing to the jury.”  VRP 

(Aug. 28, 2014) at 152.  George declined to propose any other remedy short of a mistrial, which 

the trial court again denied. 

III. CLOSING ARGUMENT

 During closing argument, the prosecutor focused on the differences between George’s 

2009 trial testimony and his current testimony–specifically, the prosecutor focused on George’s 

current testimony that Clarke was armed with a gun.  George objected to these references twice 

during the prosecutor’s argument, and the trial court held a sidebar on each occasion.  After the 

prosecutor finished his closing argument, the trial court excused the jury.  George again moved for 

a mistrial based on his prior objections made during the prosecutor’s closing argument. 
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 George argued that the prosecutor’s arguments, that George did not raise self-defense in 

the prior court hearing, constituted deliberate misconduct.  The trial court stated:  

 I did not understand [the prosecutor] to say self-defense wasn’t raised as an 
issue before.  [W]hat he said was very important things were at stake in 2009 and 
there was no testimony about Clark having a gun.  That’s what I understood him to 
say.   

VRP (Sept. 2, 2014) at 105.  The trial court denied the motion for a mistrial.  After obtaining a 

transcript and the prosecutor’s PowerPoint, George renewed the motion because he argued that the 

prosecutor had falsely argued to the jury that George had left out “the most important fact” in his 

2009 testimony and that his 2009 testimony “was not self-defense.”  VRP (Sept. 2, 2014) at 113.  

The trial court reiterated its understanding of the State’s argument:

Well, I don’t think he was stating that [George did not claim self-defense in 
2009].  He was stating that the facts in 2009 didn’t establish self-defense and he’s 
saying he thinks your client then fabricated a story about the gun to try to get a 
better claim in self-defense.  That’s my understanding of his argument.  Maybe I’m 
wrong.  Whether the jury believes that, it’s up to them. 

VRP (Sept. 2, 2014) at 109-10.  The trial court did not change its ruling on the motion for a mistrial.  

However, the trial court explicitly told George’s counsel that she could tell the jury that George 

had testified in 2009 that he acted in self-defense.  But the trial court also told defense counsel that 

she could not inform the jury that the prior conviction had been reversed because the prior trial 

court had denied George’s instruction on self-defense and thus, the jury had not considered the 

claim of self-defense at the prior trial. 

 George also objected several times during the prosecutor’s rebuttal closing argument.  

First, he objected because the prosecutor improperly argued about George’s prior behavior with 

violence and being armed, which George argued was improper ER 404(b) evidence.  Second, he 
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objected because he believed that the prosecutor misstated evidence regarding George’s testimony 

at trial.  Third, George objected because he believed the prosecutor misstated the law on self-

defense.  Fourth, George objected based on the prosecutor’s misstatement of the evidence.  The 

trial court overruled all these objections.   

 After the prosecutor finished his rebuttal closing argument, George moved for a fifth 

mistrial based on his prior objections to the rebuttal closing argument.  The trial court made the 

following ruling: 

 I do not think that [the State] intentionally . . . or negligently misstated the 
law.  The law is in the instructions.  The jurors are told that.  There are different 
inferences that could be made.  [The State] is entitled to argue the inferences she 
thinks are made.  You’re entitled to argue the inferences you think can be made 
from the evidence.  There may be more than one potential inference.  So, again, I’m 
going to deny the motion for a mistrial. 

VRP (Sept. 3, 2014) at 183.  The trial court also reminded George that the jury was instructed that 

the law was given to them in the written instructions, not in the attorney’s argument.

IV. VERDICT AND SENTENCING

 The jury found George guilty of both counts of second degree murder.  The jury also found 

that George was armed with a firearm at the time of the commission of the crime.  The trial court 

entered judgment on the jury’s verdict for count I.  The judgment and sentence also states: 

The court DISMISSES without prejudice Count II, the guilty verdict for Murder 2 
[degree] w/FASE, on double jeopardy grounds given the conviction for Count I. 

Clerk’s Papers at 380.  The State recommended a sentence at the high-end of the standard 

sentencing range.  George asked that the trial court impose a low-end sentence.  The trial court 

imposed a mid-range sentence of 175 months and the 60-month firearm sentencing enhancement.  

George appeals.   
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ANALYSIS 

 First, George appeals his conviction for second degree murder arguing that he was denied 

a fair trial based on repeated instances of prosecutorial misconduct and improperly admitted 

prejudicial evidence.  Second, George argues that the trial court violated double jeopardy by 

entering judgment on both counts of second degree murder.  Third, George argues that he is entitled 

to a new sentencing hearing so that he can ask the trial court for an exceptional sentence downward 

based on his youth at the time of the shooting.3

 We affirm George’s conviction because George has failed to establish any prejudicial error 

that deprived him of a fair trial.  And George waived his challenge to his sentence by failing to 

request an exceptional sentence downward at his sentencing hearing.  However, the trial court 

violated double jeopardy by referencing the verdict for count II in the judgment and sentence.  

Accordingly, we affirm George’s conviction and sentence, but remand to the trial court to strike 

the reference to the jury’s verdict on count II in the judgment and sentence.  

I. FAIR TRIAL

 George claims that  

the scope, magnitude and complete pervasiveness of all of the misconduct and 
prejudicial evidence was so corrosive and complete that it ensured that no jurors 
could possibly have fairly determined the only real issue in the case - whether the 
prosecution met its burden of proving, beyond a reasonable doubt, that George did 
not act with self-defense. 

3 George also argues that the trial court improperly instructed the jury as to the standard for self-
defense as it relates to count II—felony murder.  But George does not contend that the trial court 
improperly instructed the jury on the standard for self-defense on count I—intentional murder.  
Because we hold that George’s conviction on count II must be dismissed, we do not address 
George’s claim that the jury instructions for count II were erroneous.
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Br. of Appellant at 24-25.  Essentially, George argues that the cumulative error doctrine requires 

a reversal of his conviction.  However, he does so without individually analyzing the merit of each 

individual alleged error.  Contrary to George’s assertion that, “[t]he facts regarding these issues 

are woven throughout trial and do not summarize neatly into categories, so the entire trial and all 

those errors must be reviewed at once,” the alleged errors in this case are readily ascertainable and 

can be analyzed individually.  Br. of Appellant at 10.   

 The errors here are either evidentiary irregularities or alleged instances of prosecutorial 

misconduct.  Before turning to George’s allegation of cumulative error, we address the merits of 

each alleged error individually to determine whether an error or misconduct occurred and the 

extent of the prejudice caused by the error or misconduct.  Such an inquiry is necessary to 

determine whether the cumulative error doctrine applies and whether the cumulative errors in this 

case, if any, require reversal.      

II.  TRIAL IRREGULARITIES

 During trial, George made several motions for a mistrial based on trial irregularities that 

occurred during testimony.  Specifically, George argues that three specific trial irregularities 

support his cumulative error argument:  (1) Johnson’s testimony that George looked like a 

“monster” when he shot Clarke; (2) Johnson’s testimony that someone at the gas station stated 

George and McGrew were the “same guys who shot my home boys”; and (3) Michael’s testimony 

Millender told him Clark was shot “like their other friend who had been shot before.” Johnson’s 

testimony that George looked like a monster was not an error; however, the other two comments 

were errors and will be considered when evaluating his cumulative error argument. 
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A.  “MONSTER” DESCRIPTION

 George argues that Johnson’s description of George as a “monster” was an evidentiary 

error.  George objected to the comment and asked that it be stricken from the record, but the trial 

court overruled the objection.  George argues that the comment was prejudicial within the context 

of the entire trial.  Because George has not established that the trial court improperly overruled his 

objection to the “monster” comment, he has failed to demonstrate an error that supports his 

cumulative error argument.    

B.  “SAME GUYS WHO SHOT MY HOME BOYS”

 George also argues that Johnson’s testimony that someone stated, “This is the same guys 

who shot my home boys a certain time ago, a week ago,” supports his argument that there was 

cumulative error.  VRP (Aug. 19, 2014) at 94.  Here, there is no dispute that the trial court properly 

determined that the comment was improper.  Although the individual prejudice caused by this 

error was cured by an instruction to the jury; because the statement was improper we will consider 

it when evaluating George’s cumulative error argument.  

C.  “Shot Him Like Their Other Friend Who Had Been Shot Before”

George also argues that Michael’s testimony that Millender told him Clark was shot “like 

their other friend who had been shot before,” was improper and prejudicial.  VRP (Aug. 19, 2014) 

at 163.  The statement was improper because the State objected to Michael’s testimony and the 

trial court sustained the objection.  Because the statement was improper, we will consider it when 

evaluating George’s cumulative error argument.
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III. PROSECUTORIAL MISCONDUCT

 George also relies on seven alleged incidents of prosecutorial misconduct to support his 

cumulative error argument.  A defendant alleging prosecutorial misconduct must show that the 

prosecutor’s conduct was both improper and prejudicial.  State v. Emery, 174 Wn.2d 741, 756, 278 

P.3d 653 (2012).  We will reverse for prosecutorial misconduct when there is a substantial 

likelihood that the misconduct affected the jury’s verdict.  Emery, 174 Wn.2d at 760.  If a defendant 

fails to object to improper comments at trial, fails to request a curative instruction, or fails to move 

for a mistrial, we will not reverse unless the misconduct was so flagrant and ill-intentioned that no 

curative instruction could have obviated the prejudice engendered by the misconduct.  Emery, 174 

Wn.2d at 760-61.  Before determining whether any of the alleged incidents of prosecutorial 

misconduct support George’s cumulative error argument, we must determine which, if any, alleged 

incidents were actually improper. 

A.  REFERENCE TO PRIOR TRIAL

 George alleges that the prosecutor engaged in misconduct by referring to the prior trial as 

a trial during George’s testimony rather than a prior hearing.  We agree.  The trial court expressly 

instructed the attorneys to refer to the prior trial as a prior hearing.  And the trial court reminded 

the prosecutor of this ruling during George’s cross-examination.  Despite this, the prosecutor 

referred to the prior trial as a trial two more times, directly violating the trial court’s order.  

Although the trial court found that the prosecutor did not act deliberately, the prosecutor’s 

reference to the prior trial as a trial, in direct violation of the trial court’s order, was improper.  

Accordingly, the prosecutor’s reference to the prior trial as a trial is an error that we will consider 

when evaluating George’s cumulative error argument.  
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B.  CLOSING ARGUMENT REGARDING CONFLICTS WITH 2009 TESTIMONY

 George also argues that the prosecutor committed misconduct during closing argument by 

misstating the facts regarding George’s 2009 testimony.  During closing argument, prosecutors 

have wide latitude to argue all reasonable inferences from the evidence.  State v. Thorgerson, 172 

Wn.2d 438, 448, 258 P.3d 43 (2011).  Here, the prosecutor’s arguments were based on the properly 

admitted statements that George made in 2009.  The prosecutor did not misstate the evidence 

presented at trial, therefore, the argument was not improper.  Accordingly, the prosecutor’s 

argument regarding the differences between George’s current testimony and his 2009 testimony is 

not an error that supports George’s cumulative error argument. 

C.  STATEMENT/SLIDE THAT GEORGE DID NOT ARGUE SELF-DEFENSE IN 2009 

 Similarly, George argues that the prosecutor improperly stated that George did not argue 

self-defense in 2009 by using a slide which stated “2009 ≠ self-defense.”  Br. of Appellant at 20.  

However, the prosecutor was not stating that George never raised self-defense in 2009.  Instead, 

the prosecutor was arguing that George’s testimony in 2009 was insufficient to establish a claim 

of self-defense.  This was a reasonable argument based on the evidence that was admitted at trial 

and was not improper.  Accordingly, the prosecutor’s slide and corresponding statement, that 

George’s testimony in 2009 did not equal self-defense, is not an error that supports George’s 

cumulative error argument.  
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D.  STATEMENT THAT “WE DON’T CARE WHAT THE DEFENDANT SAYS”

 George argues that the prosecutor misstated the law regarding self-defense when he argued 

that “we don’t care what the defendant says.”  Br. of Appellant at 26.  Because self-defense has 

both an objective and subjective element, the prosecutor did not misstate the law in his closing 

argument.  Self-defense has both subjective and objective components.  George, 161 Wn. App. at 

96.  The subjective component requires viewing the facts from the defendant’s point of view. 

George, 161 Wn. App. at 96.  The objective component requires determining what a reasonably 

prudent person would have done in the circumstances.  George, 161 Wn. App. at 96.  Because 

both components must be satisfied, the subjective component is immaterial if the objective 

component is not satisfied.  See George, 161 Wn. App. at 96. 

 Here, the prosecutor was arguing that, because a reasonable person would not have used 

deadly force in this situation, the jury did not need to consider whether George subjectively 

believed deadly force was appropriate.  In other words, the prosecutor was arguing that because 

George failed to prove one component of self-defense, the jury did not need to consider the other 

component.  This argument was reasonable within the context of the evidence presented at trial 

and was not improper.  Accordingly, there was no error that supports George’s cumulative error 

argument. 

E.  ARGUMENT THAT CLARK MUST HAVE HAD A GUN TO ESTABLISH SELF-DEFENSE

 George also argues that the prosecutor misstated the law in rebuttal argument by arguing 

to the jury that George could not establish a self-defense claim unless Clark had a gun at the time 

of the shooting.  Although George is correct in stating that the law does not require George to 

prove that Clark had a gun in order to establish a self-defense claim, the prosecutor was not arguing 
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that the law required George to prove Clark had a gun.  Rather the prosecutor was arguing that, 

based on the specific facts of the case, the facts would not support a self-defense claim unless 

Clarke had a gun.  This argument is based on reasonable inferences drawn from the evidence 

presented at trial, therefore, it was not improper.  The prosecutor’s rebuttal argument that George 

could not establish a self-defense claim without proving Clark had a gun was not an error and this 

portion of the prosecutor’s rebuttal argument does not support George’s cumulative error 

argument. 

F.  ARGUMENT THAT GEORGE WAS USED TO GETTING SHOT AT

 George argues that the prosecutor improperly presented ER 404(b) propensity evidence to 

the jury during rebuttal argument.  Specifically, George argues that the prosecutor told the jury 

that George had been in several dangerous situations with McGrew and was used to being shot at.  

It is improper for a prosecutor to urge to jury to decide a case based on evidence outside the record.  

State v. Pierce, 169 Wn. App. 533, 553, 280 P.3d 1158 (2012), remanded, 2016 WL 7104032 

(2016).  However, this was not new propensity evidence that the prosecutor was trying to present 

during closing argument.  Instead, it was argument based on evidence that was properly admitted 

during trial.  Accordingly, the prosecutor’s argument was not improper and this portion of the 

prosecutor’s rebuttal argument does not support George’s cumulative error argument.

G.  USE OF “MONSTER” COMMENT IN CLOSING

Finally, George argues that the prosecutor committed misconduct by referring to Johnson’s 

“monster” comment in closing argument, and by highlighting the comment on a slide during the 

argument.  But this evidence was admitted at trial.  And as explained above, George has provided 

no basis for establishing that the “monster” comment was improperly admitted evidence.  The 
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prosecutor referred to a specific piece of evidence in closing argument which is not improper.  

George has provided no alternative explanation for why the prosecutor’s argument based on 

evidence admitted at trial would be improper.  Accordingly, the prosecutor’s references to 

Johnson’s “monster” comment were not improper and this is not an error that can support George’s 

cumulative error argument.   

IV.  CUMULATIVE ERROR

 George alleges that the combined effect of the alleged prosecutor misconduct and improper 

evidence deprived him of a fair trial under the cumulative error doctrine.  “The cumulative error 

doctrine applies where a combination of trial errors denies the accused of a fair trial, even where 

any one of the errors, taken individually, would be harmless.”  In re Pers. Restraint of Cross, 180 

Wn.2d 664, 690, 327 P.3d 660 (2014), cert. denied, 135 S. Ct. 1702 (2015).  To support a 

cumulative error claim, the appellant must demonstrate multiple errors.  Cross, 180 Wn.2d 

at 690-91.   

 After reviewing all of George’s alleged evidentiary errors and instances of prosecutorial 

misconduct, we have determined that he has only identified three errors that will be considered in 

his cumulative error argument:  (1) Johnson’s spontaneous and nonresponsive statement that 

someone stated Clark was shot by the “same guys who shot my home boys;” (2) Michael’s 

spontaneous and nonresponsive statement that “they shot him like their other friend who was shot 

before;” and (3) the prosecutor’s reference to the prior trial.  Even considered together, these three 

errors did not deprive George of his right to a fair trial. 
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 The prejudice caused by the two spontaneous, nonresponsive witness statements resulted 

in the implication that George had been involved with other shootings.  However, in addition to 

being instructed to disregard the improper statements, the jury was specifically instructed that there 

was no evidence that George had participated in shootings prior to shooting Clark.  While multiple 

evidentiary errors may cause cumulative error because collectively the prejudice is too great for 

the jury to disregard, here, the specific prejudice caused by the errors was cured by an explicit jury 

instruction.  Accordingly, the two comments, even when taken together, did not cause an enduring 

prejudice that denied George a fair trial.   

In contrast to the evidentiary errors, the prosecutor’s improper reference to the prior trial 

allegedly prejudiced George’s trial strategy and preparation rather than directly prejudicing the 

jury.  However, George has not explained, either at trial or on appeal, what specific prejudice was 

caused by the prosecutor’s reference to the prior trial.  Therefore, even though the prosecutor’s 

direct violation of a court order was improper, it did not cause prejudice that requires reversal.   

 Based on the three alleged instances that we have determined were errors, George was not 

denied a fair trial.  Accordingly, his cumulative error argument fails and we affirm his second 

degree murder conviction for count I—intentional murder.    

V. DOUBLE JEOPARDY

 George argues that the trial court violated double jeopardy by entering judgment on both 

count I—intentional murder and count II—felony murder.  We review double jeopardy claims de 

novo.  State v. Hughes, 166 Wn.2d 675, 681, 212 P.3d 558 (2009).  Double jeopardy protects a 

defendant from receiving multiple punishments for the same offense.  U.S. CONST. amend. V; 

State v. Trujillo, 112 Wn. App. 390, 409, 49 P.3d 935 (2002).  “Therefore, where the jury returns 
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a verdict of guilty on each alternative charge, the court should enter a judgment on the greater 

offense only and sentence the defendant on that charge without reference to the verdict on the 

lesser offense.”  Trujillo, 112 Wn. App. at 411.   

Further, a trial court may violate double jeopardy by “conditionally vacating the lesser 

conviction while directing, in some form or another, that the conviction nonetheless remains 

valid.”  State v. Turner, 169 Wn.2d 448, 464, 238 P.3d 461 (2010).  In Turner, our Supreme Court 

specifically directed: 

To assure that double jeopardy proscriptions are carefully observed, a judgment and 
sentence must not include any reference to the vacated conviction-nor may an order 
appended thereto include such a reference; similarly, no reference should be made 
to the vacated conviction at sentencing. 

169 Wn.2d at 464-65. 

 Here, the trial court violated the directive in Turner by referring to the guilty verdict on 

count II in George’s judgment and sentence.  Accordingly, we remand to the trial court to strike 

the language in George’s judgment and sentence which refers to the jury’s guilty verdict on count 

II.4

4 George also notes that the State mentioned both jury verdicts in its sentencing recommendations.    
In Turner, in addition to ordering the trial court to enter a corrected judgment and sentence, our 
Supreme Court ordered the trial court to “redact all references to any validity or import attributable 
to the vacated lesser conviction.”  169 Wn.2d at 466.  Because we remand to the trial court to 
remove the references to the jury’s verdict on count II, we do not address this argument further. 
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VI. SENTENCING

 Finally, George argues that, if we decline to reverse his conviction, we should remand to 

the trial court for resentencing to allow George to seek an exceptional sentence downward based 

on his youth at the time of the shooting.  George relies on State v. O’Dell, 183 Wn.2d 680, 358 

P.3d 359 (2015), to argue that George is now entitled to use his youth at the time of the shooting 

to request an exceptional sentence downward.  In O’Dell, our Supreme Court held that the trial 

court erred by refusing to consider an exceptional sentence downward based on its belief that it 

was prohibited from considering whether youth diminished the defendant’s capacity to appreciate 

the wrongfulness of his conduct or conform his conduct to the requirements of the law.  183 Wn.2d 

at 696.  Although George argues that his youth should be a factor to consider in evaluating his 

culpability, he has waived his challenge to his standard range sentence by failing to request an 

exceptional sentence downward at the time of sentencing.  Therefore, we affirm George’s standard 

range sentence. 

 Generally, a sentence within the standard sentence range for an offense may not be 

appealed.  RCW 9.94A.585.  Our courts have recognized an exception to this general rule in cases 

in which a defendant has requested an exceptional sentence, but the trial court imposed a standard 

range sentence based on its belief that it did not have the authority to grant an exceptional sentence.  

See O’Dell, 183 Wn.2d at 697.  However, unlike the counsel in O’Dell, George did not ask the 

trial court to impose an exceptional sentence downward at sentencing.  Therefore, George has 

failed to demonstrate that his standard range sentence is appealable. 
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We affirm George’s conviction and sentence for second degree murder but remand to the 

trial court to strike the language in George’s judgment and sentence which refers to the jury’s 

guilty verdict on count II, the felony murder charge. 

 A majority of the panel having determined that this opinion will not be printed in the 

Washington Appellate Reports, but will be filed for public record in accordance with RCW 2.06.040, 

it is so ordered. 

SUTTON, J.
We concur:

BJORGEN, C.J.

MAXA, J.

-3/75,c..7. 
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IN THE COURT OF APPEALS OF THE ST ATE OF WASIDNGTON 

STATE OF WASHINGTON, 

Respondent, 

. V. 

DMARCUS.DEWITT GEORGE, 

Appellant. 

DIVISION H 0~1-001113 -4' 
No. 46705-4-11 

MANDATE 

Pierce County Cause No. 
05-1-00143-9 

Court Action Required 

The State of Washington to: The Superior Court of the State of Washington 
in and for Pierce County 

This is to certify that the opinion of the Court of Appeals of the State of Washington, 
Division JI, filed on February 22, 2017 became the decision terminating review of this court of 
the above entitled case on June 28,2017. Accordingly, this cause is mandated to the Superior 
Court from which the appeal was taken for further proceedings in accordance with the attached 
true copy of the opinion. 

Court Action Required: The seritencing court or criminal presiding judge is to place this matter 
on the next available motion calendar for action consistent with the opinion. 

IN TESTIMONY WHEREOF, I have hereunto set 
my hand and a~ the seal of said Court at 
Tacoma, this day of July, 2017. 

;::p_;2::::::5>"=>--
Derek M. Byrne 
Clerk of the Court of Appeals, 
State of Washington, Div. II 



~· r 

( j 

CASE#: 46705-4-11 
State of Washington, Respondent v. Dmarcus George, Appellant 
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JUL 3 1 2017 

SUPERIOR COURT OF W A.SlilNGTON FOR PIERCE COUNTY 

STATE OF W A.SlilNGTON, 

vs. 
DMARCUS DEWITI GEORGE, 

PCN: 540562920 

Plaintiff, CAUSE NO. 05-1-00143-9 

Defendant. 

MOTION AND ORDER CORRECTING 
JUDGMENT AND SENTENCE 

CLERKS ACTION REQUIRED 

TIIlS MATIER coming on regularly for hearing before the above-entitled court on the 

Motion of the Deputy Prosecuting Attorney for Pierce County, Washington, for an order 

correcting Judgment and Sentence heretofore granted the above-named defendant on September 

19, 2014, pursuant to defendant's plea of guilty to the charge(s) of MURDER IN THE SECOND 

DEGREE; MURDER IN THE SECOND DEGREE, as follows: 

1) That Page 3 of the Judgment and Sentence, 3.2 reflects "The court dismisses without 

prejudice Count II, the guilty verdict for Murder 2 with F ASE, on double jeopardy grounds given 

the conviction for Count I" and that language should be stricken; 

2) That all other terms and conditions of the Judgment and Sentence are to remain in full 

force and effect as if set forth in full herein; and the court being in all things duly advised, Now, 

Therefore, It is hereby 

ORDERED, ADJUDGED and DECREED that the Judgment and Sentence granted the 

defendant on September 19, 2014, be and the same is hereby corrected as follows: 

MOTION ANO ORDER CORRECTING 
JUDGMENT ANO SENTENCE • I 
jmo,omct.dot 

Office or Prosecuting Attorney 
930 Tacoma A,·enue S. Room 946 
Tacoma, Washington 98402-2171 
Telephone: (253) 798-7400 
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1) Page 3 of the Judgment and Sentence, 3.2 is corrected as follows: 

a) 'The court dismisses without prejudice Count II, the guilty verdict for Murder 

2 with F ASE, on double jeopardy grounds given the conviction for Count I" is deleted. 

2) All other terms and conditions of the original Judgment and Sentence shall remain in 

full force and effect as if set forth in full herein. IT IS FURTHER 

ORDERED that the Clerk of the Court shall attach a copy of this order to the judgment 

filed on September 19, 2014 so that any one obtaining a certified copy of the judgment will also 

obtain a copy of this order. 

DONE IN OPEN COURT this 8 / day July, 2017. NUNC PRO TIJNC to September 
19, 2014. 

Presented by: 

~~~ 
JES WILLIAMS 
Deputy Prosecuting Attomey 
WSB#35543 

Approved as to form and Notice 
Of Presentation Waived: 

"'l'l>""'._J -.,10. e-.-.,1 J,.\<. -:S-0\1 2$,2-0lt 
BARBARA L. COREY 
Attorney for Defendant 
WSB#l1778 
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MOTION AND ORDER CORRECTING 
JUDGMENT AND SENTENCE· :I 
j lmO<Clnot.dot 

JUD G E/COMMISSISNel 

KARENA KIRKENDOLL 
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JUL 3 1 2017 

Office of Prosecuting Attorney 
930 Tacoma A,·enue S, Room 946 
Tacom:i, Washington 98402•2171 
Telephone: (253) 798-7400 
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KEVIN S ' DEPUTY 
BY 

IN THE PIERCE COUNTY SUPERIOR COURT 
IN AND FOR THE STATE OF WASHINGTON 

STATE OF WASHING TON, 

Plaintiff, 

V. 

DMARCUS GEORGE, 

Defendant. 

NO. 05-1-00143-9 

NOTICE OF APPEARANCE 
DEMAND FOR DISCOVERY 

COMES NOW DMARCUS GEORGE, by and through his attorney of record, 

Ephraim W. Benjamin, who hereby enters his notice of appearance and furthermore 

enters a demand for discovery, pursuant to CrR 4.7. All further notices and papers may 

be served upon the attorney at the address listed below. 

DATED this 3RD day of April, 2008. 

NOTICE OF APPEARANCE 
DEMAND FOR DISCOVERY 
Page- 1 

EPHRAIM W. BENJAMIN 
Attorney at Law 

107 Tacoma Avenue North 
Tacoma, WA 98403 

Tacoma (253) 272-3733 
Cell (253) 229-5406 
Fax (253) 272-8609 
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IN THE PIERCE COUNTY SUPERIOR COURT 
IN AND FOR THE STATE OF-WASHINGTON 

STATE OFWASHINGTON~ 

Plaintlff, 

NO. 05-1-00143.;9 

ORDER OFINDIGENCY 

v. 

DMARCUS DEWITT GEORGE, 

Defendant. 

The court finds that the defendant lacks sufficient funds to prosecute an appeal 

and applicable law grants the defendant a right to review at public expense to the extent 

defined in this order. 

The court orders the following: 

l; The filing fee is waived. 

2. Dmarcus Dewitt George, is entitled to counsel for review wholly at public 

expense. 

3. ·The .appellate court shall appoint counsel for review pursuant to RAP 15 2 

4. Dmarcus Dewitt George is entitled to the following at public expense: 

(a) Those portions of the verbatim report ofproceedings reasonably necessary 

for.review as follows: ALLPARTS OF TR.IAL AND SENTENCING. 

ORDER OFINDIGENCY 
Page-1 

EPHRAIM W. BENJAMIN 
Attorney at Law 

23:3 St. Helens AvtDUC 
Tacoma,WA 984-02 

TitOllil (i5J)272-373J 
Ctn (253} 229-5406 

. Fu (253) 272;.s609 
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(b) A Copy ofthe following clerk's papers: A(L PAPERS 

(c) Preparation ·of original documents to be reproduced by the clerk as 

provided in rule 43(b). 

(d) Reproduction.ofbriefs and other papers on review that are reproduced by 

the clerk of the appellate court. 

(e) Tue cost of transmitting the following cumbersome exhibits: ALL 

(f) Other items: Reserved for Appellate CoUrtset 

2!111 
DATED thi~yt'day of March, 2009. 

ORDER OF INDIGENCY 
Pag'e- 2 

EPIDtAIM W. BENJAMIN 
Attorrity it Law 

: 233' St. Htlrns Avrnut 
Tatoma, WA98402 

Tacoma·{2S3) 272-3733 
Crll (253) 229•5406 
Fax(:253)272-8669 
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Date: 
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<egaddis@co.pierce.wa.us> 
4/112009 10:06:07 AM 
OPD Case Appointment 

The following indigent criminal case from your county is 
on appeal. The attorney listed below has been appointed to 
represent the defendant in this appeal. 

Attorney: ........... ,, ., .. NIELSEN, ERIC 
Attorney Bar No.: ........ 12773 . 
· Colirt of Appeals Case No,: 39085-0 
Court of Appeals Division: 2 . _ . . . . 
Case Name: ............... STATE VS. DMARCUS D. GEORGE 
County: .~ .. .-.. , .. :.: ..... Pierce 
TrialCourt Case No .. :.,,: 05-1-00143-9 
. N;otice of Appeal Date: ... 03/25/2009 
Case Type: .... , ... . , .... , All Other Cases 

This e-mail has been provided at your request for 
information purposes only. 

Washington State Office of Public Defense 
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License Type: Lawyer

Eligible To Practice: Yes

License Status: Active
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Contact Information

Public/Mailing Address: Nielsen Broman & Koch PLLC
1908 E Madison St
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United States

Email:

Phone: (206) 623-2373

Fax: (206) 623-2488

Website:

TDD:

Practice Information Identified by Legal Professional

Firm or Employer: Nielsen Broman & Koch PLLC

Office Type and Size: 11-20 Lawyers in Firm

Practice Areas: Appellate, Criminal, Indian

Languages Other Than English: None Specified

Professional Liability Insurance
Private Practice: Yes

Has Insurance? Yes - Click for more info 

Last Updated: 1/24/2018 8:00:00 AM
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR PIERCE COUNTY 

STATE OF WASHINGTON, 

                                        Plaintiff, 

vs. 

DMARCUS DEWITT GEORGE, 

                                        Defendant. 

CAUSE NO.  05-1-00143-9 

NOTICE OF APPEARANCE &  

DEMAND FOR DISCOVERY 

TO: CLERK, PIERCE COUNTY SUPERIOR COURT 

AND TO:  PIERCE COUNTY PROSECUTOR’S OFFICE  

 PLEASE TAKE NOTICE that Barbara Corey makes her appearance for and behalf of the 

Defendant, DMARCUS DEWITT GEORGE, herein, and a copy of all pleadings should be served upon 

him at office address stated below. 

 FURTHER, PLEASE TAKE NOTICE that, pursuant to the authority of CrR 4.7, CrR 6.13(c)(2), 

the Fourth, Fifth, Sixth and Fourteenth Amendments to the United States Constitution, and Article 1, 

Sections 3, 7, 29, and 30, and the Tenth Amendment to the Washington State Constitution; 

 THE DEFENDANT HEREBY makes the following demands, motions, and requests for 

discovery in the matter(s) pending under this Cause Number: 

 1. A written Bill of Particulars, including a description of all facts upon which the 

prosecution intends to rely to support the charge(s) pending against the Defendant, and a statement of the 

specific status under which the Defendant is charged; 

E-FILED
IN COUNTY CLERK'S OFFICE

PIERCE COUNTY, WASHINGTON

June 22 2012 8:30 AM

KEVIN STOCK
COUNTY CLERK

NNOO:: 0055--11--0000114433--99



NOTICE OF APPEARANCE Barbara Corey, Attorney, PLLC 

Page 2  902 South 10th Street 

  Tacoma, WA  98405 

  253-779-0844 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

 2. Copies of any and all police or investigative reports and statements of claimed experts 

made in connection with this particular case, including results of physical or mental examinations and 

scientific tests, experiments, or comparisons made in connection with the Defendant’s arrest; 

 3. The names and addresses of any and all persons whom the plaintiff intends to call as 

witnesses at the hearing or trial, together with any and all written or recorded statements, and the 

substance of any oral statements of such witnesses, together with a summary of the expected testimony of 

any witness the Plaintiff intends to call if the substance of the expected testimony is not contained in the 

materials otherwise provided; 

 4. Copies of any and all forms read to or signed by the Defendant containing information 

regarding his rights; 

 5. Copies of any written or recorded statements and the substance of any oral statements 

made by the Defendant, and take notice that the Defendant hereby demands a hearing pursuant to CrR 3.5 

if the prosecution intends to offer any such statements in its case in chief; 

 6. A list of, copies of, and access to any books, papers, documents, photographs, or tangible 

objects with the Prosecuting Attorney intends to use in the hearing or trial; 

 7. A list of all items or things which were obtained from or belonging to the Defendant, 

regardless of whether the Prosecutor intends to introduce said items at hearing or trial; 

 8. A description of any other tangible evidence which the Plaintiff intends to use at the 

hearing or trial which are not contained in the materials otherwise provided pursuant to these demands; 

 9. Copies of any photographs, recordings or video-tapes made of the Defendant or of the 

crime scene for viewing by the Defendant and/or his attorney prior to trial; 

 10. Any record or prior criminal conviction known to the Prosecuting Attorney of the 

Defendant and persons whom the Prosecuting Attorney intends to call as witnesses at the hearing or trial; 

 11. Any material or information within the Prosecutor’s knowledge which tends to negate the 

Defendant’s guilt as to the offense charged; 
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 12. Any expert witness whom the Prosecuting Attorney will or may call at the hearing or 

trial, the subject of their testimony, a copy of the resume or curriculum vitae and any reports they have 

submitted to the Prosecuting Attorney; 

 13. A copy of any tape recording of radio or telephone communications made over or 

through the “911” system and relating to the identity, investigation, detention, arrest and booking or 

charging of the Defendant; 

 14. Defendant objects to the date of arraignment, demands trial within the time period 

required by CrR 3.3, objects to any trial date not so set and moves the Court for an Order setting a speedy 

trial date. 

 15. Defendant further objects to the failure of the prosecution to properly verify the 

complaint herein, objects to the untimely filing of the same and moves to dismiss all charges pending 

herein. 

 YOU ARE FURTHER HEREBY NOTIFIED that the failure to comply with these requests will 

result in the Defendant moving for appropriate relief from the Court. 

 DATED the 22nd day of June, 2012. 

      /s/Barbara Corey, WSB #11778

      Attorney for Defendant 

      902 South 10th Street 

      Tacoma, WA  98405 

      Phone: 253-779-0844 

      Fax:  253-272-6439 

      E-Mail: Barbara@bcoreylaw.com

CERTIFICATE OF SERVICE: 

I declare under penalty of perjury under the laws 

Of the State of Washington that the following is a true 

and correct:  That on this date, I delivered via  ABC- Legal 

Messenger a copy of this Document to: Fred Wist, Pierce County  

Prosecutor’s Office, 930 Tacoma Ave So, Room 946 

Tacoma, Washington 98402 

06/22/12  /s/Kim Redford

  Legal Assistant 

kim@bcoreylaw.com
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( 
IN THE SUPERIOR COURT OF THE ST ATE OF WASHINGTON 

IN AND FOR PIERCE COUNTY 

STATE OF WASHINGTON, 

Plaintiff, 
CAUSE NO. 05-1-00143-9 

and ORDER OF INDIGENCY 

DMARCUS DEWITT GEORGE, 

Defendant. 

THIS MATTER having come before the court on the motion of the defendant, 

DMARCUS DEWITT GEORGE and the Court having considered the written materials and 

argument of counsel, based upon the grounds that the defendant lacks sufficient funds to 

prosecute an appeal and that applicable law grants the defendant a right to review at public 

expense to the extent defined in this order, NOW THEREFORE ORDERS: 

I. DMarcus Dewitt George is entitled to the following at public expense: 

a. 

b. 

C. 

d. 

An attorney 

Copies of all papers in possession of the clerk regarding this matter as 
later requested by the defendant's attorney 

Reproduction of all briefs and documents of court papers in review which 
are produced by the clerk of the appellate court. 

Preparation of original documents by the Clerk as provided by RAP 14.3 
(b). 

e. The filing fee. 

ORDER OF INDIGENCY Barbara Corey. Attorney, PLLC 
Page 1 902 South I 0111 Street 

Tacoma, WA 98405 
253-779-0844 
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f. The verbatim report of proceedings. 

J} 
DONE IN OPEN COURT this~ day of Septe 

Presented by: 

ORDER OF INDIGENCY 
Page 2 

-------
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Barbara Corey, Attorney, PLLC 
902 South I 0th Street 
Tacoma. WA 98405 
253-779-0844 
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The following indigent criminal case from your county is 
on appeal. The attorney listed below has been appointed to 
represent the defendant in this appeal. 

I 
I 
I 
I 
I 

Attorney: .. ,,,, .......... RUSSELL SELK, KATHRYN 
f\L~\<:S Qff\CE. 

IN coUNiY CL 

. I 
I I 
I 
I 

Attorney Bar No. : ........ 23879 
Court of Appeals Case No.: 46705-4 
Court of Appeals Division: 2 
Case Name: ............... State v Dmarcus George 

County: ··············~·· · r,ce~ '\ 
Trial Court Case No.: . ..05:1-00143-V 
Notice of Appeal Date: ... 237 14 
Case Type: ............... All Other Cases 

This e-mail has been provided at your request for 
information purposes only. 

Washington State Office of Public Defense 
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pt,J1. 
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Home News & Information Inmate Data Search

Inmate Search
To improve public safety the Department of Corrections publishes information about currently 
incarcerated individuals. All information provided through the application is subject to the agency's 
Disclaimer and Terms of Use. You may contact us to obtain more information about current and 
former inmates and supervisees.

Enter a DOC Number or last name to browse for a specific inmate. Special characters and multi-
word search terms cannot be used.

Inmate Search Results:
Search results display in ascending order based on DOC Number.

DOC Number: 870911

Offender Name: GEORGE, DMARCUS D 

Location: Clallam Bay Corrections Center

SAVIN Notification: Register to be notified

' Departm1ent of 

Corrections 
WASHJNGTO IN STATE. 

I aeorae 

http://www.doc.wa.gov/
http://www.vinelink.com/vinelink/servlet/SubjectSearch?siteID=48626&agency=900&offenderID=870911
http://www.doc.wa.gov/corrections/incarceration/prisons/cbcc.htm
http://www.doc.wa.gov/information/definitions.htm#doc-number
http://www.doc.wa.gov/information/resources.htm#doc
http://www.doc.wa.gov/information/inmate-search/disclaimer.htm
http://www.doc.wa.gov/information/search.htm
http://www.doc.wa.gov/information/default.htm
http://www.doc.wa.gov/


RUSSELL SELK LAW OFFICE

July 31, 2018 - 4:28 PM

Filing Personal Restraint Petition

Transmittal Information

Filed with Court: Court of Appeals Division II
Appellate Court Case Number:   Case Initiation
Trial Court Case Title: State of Washington Vs George, Dmarcus Dewitt **cod**
Trial Court Case Number: 05-1-00143-9
Trial Court County: Pierce County Superior Court
Signing Judge:
Judgment Date: 07/31/2017

The following documents have been uploaded:

PRP_Affidavit_Declaration_20180731161634D2202303_9357.pdf 
    This File Contains: 
     Affidavit/Declaration - Service 
     The Original File Name was georgebriefappcover12018fin.pdf
PRP_Motion_20180731161634D2202303_3922.pdf 
    This File Contains: 
     Motion 1 - Other 
     The Original File Name was georgemtntransferdiv.pdf
PRP_Motion_20180731161634D2202303_6633.pdf 
    This File Contains: 
     Motion 2 - Waive - Filing Fee 
     The Original File Name was georgefinances2018fin.pdf
PRP_Other_20180731161634D2202303_2411.pdf 
    This File Contains: 
     Other - Appendices 
     The Original File Name was georgebriefappcover2.2018fin.pdf
PRP_Personal_Restraint_Petition_20180731161634D2202303_0112.pdf 
    This File Contains: 
     Personal Restraint Petition 
     The Original File Name was georgeprp2018fin.pdf
PRP_State_of_Finances_20180731161634D2202303_9248.pdf 
    This File Contains: 
     Statement of Finances 
     The Original File Name was georgebriefappcover3.2018fin.pdf
PRP_Verification_by_Petitioner_20180731161634D2202303_7067.pdf 
    This File Contains: 
     Verification by Petitioner 
     The Original File Name was georgeprpbrieffin2018.pdf

A copy of the uploaded files will be sent to:

KARSDroit@gmail.com
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Sender Name: Valerie Greenup - Email: valerie.russellselklaw@gmail.com 
    Filing on Behalf of: Kathryn A. Russell Selk - Email: KARSdroit@gmail.com (Alternate Email:
Valerie.kathrynrussellselk@gmail.com)

Address: 
1037 NorthEast 65 th Stl PMB 176 
Seattle, WA, 98115 
Phone: (206) 782-3353

Note: The Filing Id is 20180731161634D2202303


