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FILED 
Court of Appeals 

Division II 
State of Washington 
1112012018 12:21 PM 

IN THE COURT OF APPEALS 
OF THE ST A TE OF WASHING TON 

DIVISION II 

STATE OF WASHINGTON, 

Respondent, 

V. 

D'MARCUS DEWITT GEORGE, 

A ellant. 

I. IDENTITY OF MOVING PARTY: 

NO. 52216-1-11 

STATE'S MOTION TO DISMISS PRP AS 
BEING TIME-BARRED 

Respondent, State of Washington, requests the relief designated in Part II. 

II. ST A TEMENT OF RELIEF SOUGHT: 

The State respectfully requests this Court to dismiss petitioner's PRP as being time-

barred pursuant to RCW 10.73.090, RCW 10.73.100, RAP 16.4(d), and RAP 16.8.l(b) or, 

in the alternative, set a new briefing schedule to allow the State to address the claims on 

the merits pursuant to RAP 18.8(a). 
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III. FACTS RELEVANT TO MOTION 

Petitioner is restrained pursuant to a Judgment and Sentence entered in Pierce County 

Cause Number 05-1-00143-9. Appendix A. He was found guilty following retrial of murder 

in the second degree with a firearm enhancement. Id. He appealed claiming various errors. 

Appendix B. This Court rejected his claims and affirmed his conviction and sentence, 

however it " ... remanded to the trial court to strike the language in [petitioner]' s judgment 

and sentence which refers to the jury's guilty verdict on count II, the felony murder charge." 

Id. at 1. This Court's mandate issued on June 28, 2017. Appendix C. The sentencing court 

subsequently entered an Order Correcting Judgment and Sentence on July 31, 2017. 

Appendix D. The order was filed nunc pro tune to the sentencing date and defendant 

approved as to form and waived notice of presentation. Id. Petitioner subsequently filed a 

PRP on July 31, 2018, addressing many of the same allegations as in his direct appeal. 

IV. GROUNDS FOR RELIEF AND ARGUMENT: 

a. Petitioner's time-barred claims should be dismissed as the PRP was 
filed more than one year after his judgment and sentence became 
final and falls under the exception to the one year time-bar. 

Rules of Appellate Procedure (RAP) 16.4( d) provides, in relevant part: 

The appellate court will only grant relief by a personal restraint petition if 
other remedies which may be available to petitioner are inadequate under 
the circumstances and if such relief may be granted under RCW 10.73.090 
or .100. 

RCW 10. 73 .090 creates a time-bar preventing a personal restraint petition from being 

filed more than one year after the judgment becomes final so long as the judgment is facially 

valid and rendered by a court of competent jurisdiction. RCW 10.73.090(1); see also In re 

Toledo-Sotelo, 176 Wn.2d 759, 764, 297 P.3d 51 (2013). For a judgment to be "invalid on 
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its face" the judgment and sentence " ... evidences the invalidity without further elaboration." 

In re Hemenway, 147 Wn.2d 529, 532, 55 P.3d 615 (2002). The one year time-bar is a 

mandatory rule. In re Greening, 141 Wn.2d 687, 694-695, 9 P.3d 206 (2000) (internal 

citations omitted). There is no "good cause" or "ends of justice exception" to the time-bar. 

Id. If the judgment is facially valid and rendered by a court of competent jurisdiction, the 

only way a petitioner can avoid the one year time-bar is if an exception under RCW 

10.73.100 is met. RAP 16.8.l(b) states "the appellate court will dismiss the petition without 

requesting a response if it is clearly frivolous or clearly barred by RCW 

10.73.090 or RAP 16.4(d)." 

Where only corrective changes are made to a judgment and sentence by a trial court 

on remand, there is nothing to review on appeal. State v. Kilgore, 167 Wn.2d 28, 40, 216 

P.3d 393 (2009). When an appellate court order on remand is to simply correct the original 

judgment and sentence, the one year time-bar begins to run from either the denial of the 

United States Supreme Court to accept certiorari or one year after the mandate from our 

courts issues. Kilgore, 167 Wn.2d at 41; In re Sorenson, 200 Wn. App. 692, 701, 403 P.3d 

109 (2017). In Sorenson, the case was remanded following direct appeal to correct 

scrivener's errors in the judgment and sentence. Sorenson, 200 Wn. App. at 694. This Court 

gave explicit directions to the sentencing court on what errors to fix and how to fix the errors. 

Sorenson, 200 Wn. App. at 701-702. The sentencing court amended the scrivener's errors 

without exercising any further discretion. Sorenson, 200 Wn. App. at 694. The explicit 

wording of the opinion and remand gave the sentencing court no discretion whatsoever. 

Sorenson, 200 Wn. App. at 701-702. Rather, they were bound by the opinion and ruling of 

this Court. Id. Thus," ... the trial court had no discretion in correcting Sorenson's judgment 
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and sentence." Sorenson, 200 Wn. App. at 703. He subsequently filed a PRP more than one 

year after the mandate from direct appeal issued. Sorenson, 200 Wn. App. at 694-695. 

Therefore, this Court held" ... that Sorenson's PRP is time-barred because he filed the PRP 

more than one year after the mandate was issued." Sorenson, 200 Wn. App. at 703. Because 

the trial court had no discretion, the mandate was the date from which the time-bar began to 

run. Id. 

Here, petitioner's judgment and sentence became final on June 28, 2017, when this 

Court issued the mandate following his direct appeal. Appendix C. He did not file this 

petition until July 31, 2018. He does not provide a reason why he should be exempt from the 

one year time-bar, only that he timely filed his PRP. See PRP at 14-16. He is wrong. This 

Court stated in three separate places in its opinion in petitioner's direct appeal how it was 

remanding to the trial court to strike language in the judgment and sentence related to Count 

II. Appendix B at 1, 20, 22. The trial court had no discretion on remand. The sentencing 

court could only strike language related to Count II. Id. This is exactly what the trial court 

did. Appendix D. It made no discretionary decisions or in any way took action which was 

not the explicit directions of this Court. Essentially, all the sentencing court did was correct 

a scrivener's error. This is virtually identical to the issues in Sorenson. Petitioner did not file 

a direct appeal from the corrected sentence. As such, because the sentencing court had no 

discretion, the time-bar began to run from the date the mandate issued on June 28, 2017. 

This PRP was untimely filed over a year later on July 31, 2018. This court has the duty to 

dismiss a PRP without requesting a response from the State if it is clearly time-barred. RAP 

16.8.l(b). This PRP is clearly time-barred as it was filed more than one year after the 

mandate issued. Thus, petitioner's PRP should be dismissed as time-barred. 
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b. In the alternative, this Court should set a new briefing scheduling to 
allow the State to address the claims on the merits. 

RAP 18.8 provides, in pertinent part: 

(a) Generally. The appellate court may, on its own 
initiative or on motion of a party, waive or alter the 
provisions of any of these rules and enlarge or shorten 
the time within which an act must be done in a particular 
case in order to serve the ends of justice .... 

The State's response to the PRP is currently due on December 4, 2018. If the Court 

finds that the one year time-bar has been met, the State asks this Court to issue a new briefing 

schedule pursuant to RAP 16.8(a). 

V. CONCLUSION: 

For the above stated reasons, the State respectfully requests that this Court dismiss 

the PRP as being time-barred or, in the alternative, set a new briefing schedule to allow the 

State to address the claims on the merits. 

DA TED: November 20, 2018. 

MARK LINDQUIST 
Pierce County 

Proseci Attorney 

~~ 
Deputy Prosecuting Attorney 
WSB # 53939 

Certificate of Service: ~ 
The undersigned certifies that on this day she delivered by . . mail and/or 
ABC-LMI delivery to the attorney of record for the appell 1 appellant 
c/o his or her attorney true and correct copies of the document to which this 
certificate is attached. This statement is certified to be true and correct under 
penalty of perjury of the laws of the State of Washington. Signed at Tacoma, 
Washington, on e date below. 
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY 

STATE OF WASHINGTON, 

vs. 

DMARCUS DEWITI GEORGE, 

Plaintiff, CAUSENO: 05-1-00143-9 

W.A:RRANT OF COMMITMENT 
l) 0 County Jail 
2) 181 Dept of Ccrrectims 

Defendant. 3) 0 Othe- Custody 

THE STATE OF WASHINGTON TO THE DIRECTOR OF ADULT DETENTION OF PIERCE COUNTY: 

WHEREAS, Judgmmt has been prCl'lo.mced against the defmdant in the Supericr Court of the Staie of 
Washington fer the County of Pierce, that the defendant. be punished as specified in the Judgm(!lt and 
Sentence/Orda- Modifying/Rev eking ProbatiCl'l/Canmunity Supavisim, a full and correct cq,y of which is 
attached he-eto. 

[ J 1. YOU, THE DIRECTOR, ARE COMMANDED to receive the defmdant fer 
da.ssificstiai, cmf111Bn(!lt and placement as crdered in the Judf1?1ent and Sentence. 
(SE!!tmce of cmfinement in Pierce C wnty Jail). 

~ 2. YOU, THE DIRECTOR, ARE COMMANDED to take snd deliver the defendant to 
the prq,er offic~ of the DepertmB'lt of Cm-ectims; and 

YOU, THE PROPER OFFICERS OF THE DEPARTMENT OF CORRECTIONS, 
ARE COMMANDED to recei'l1e the defendant fer dassifiaiticn, ca'lfmerrient end 
placement as crdered in the Judf1?1ent and Sentence. (Sentence of ca'lfmement in 
Dtipertmmt of Ccrrectiai.s Cllstody). 

WARRANT OF 
COMMITMENT •I 

Office of Pmsccuting ,\ttorncy 
'l.m Tucomu A••nue S. Koom '146 
Tacomu. W11.,hin~tun p114112-2171 
Telephone: (253) 7'111-74Ull 
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- Case Number: 05-1-00143-9 Date: November 2-8 
SeriallD: 0CA4C558-9A7C-4799-9FBB593F9C7668D5 
Certified By: Kevin Stock Pierce County Clerk, Washington 

[ J 3. YOU, TIIE DIRECTOR, ARE COMMANDED to receive the defendant fer 
dessificatim, c:mfinement and placement as crde!'"ed in the Judgment md Sentence. 
(Sentence of c:mf"mement or placement n~ Ct'J'Jered by Seairns l and 2 abOQe). 

91j)JP ~ f?or /i c)- o /1/ 
Dated: ..dt: ;t F 

CLERK 

05-1-00143-9 

By: __ "::ri_,_-~--✓----~--------D:i1>UTY CLERK 

CERTIFIED COPY DELIVERED TO SHERIFF 

C:FP 2 2 2014 -✓U A'-'fl"ate ___ By I i,,// -D~uty 

STATE OF WASHINGTON 
ss: 

Camty of PiErce 

I, Kf".'in Stock, Clerk of the above entitled 
Court, do he-eby cE.rtify that this fcregoing 
instrument is a true and carect. c~ of the 
<riginal now on file in my office. 
IN WITNESS WHEREOF, I ha"eunto set my 
hand and the Seal of Said Court this 
__ day of _____ _, ___ ...; 

KEVIN STOCK, CIE!k 
By: _________ D~uty 

die 

WARRANT OF 
COMMITMENT -'.l 

Omcc of Pros,,cuting~ llomey 
930 Tacoma Annue S

1
• Room 946 

Tacoma, Washington ~8402-2171 
Tele11hone: (2S3) 7981'400 
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Case Number: 05-1-00143-9 Date: November 28a 
SeriallD: 0CA4C558-9A7C-4799-9FBB593F9C7668D5 05-1-00143-9 
Certified By: Kevin Stock Pierce County Clerk, Washington 

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY 

STATE OF WASHINGTON, 

DMARCUS DEWII'T GEORGE 

SID: WA22034454 
DOB: 02/09/84 

Plaintiff, CAUSE NO. 05-1-00143-9 

JUDGMENT AND SENTENCE (FJS) 
~Prisat 
[ J RCW 9.94A 712\9. 94A5<17 Prison ConfinEmmt 

Defendant. [ ] Jail One Yesr er Less 
[ J First-Time Offmder 
[ ] Special Sexual Offmder SentE!ldng Alternstive 
[ ] Special Drug Offmder Sentencing AltEmStive 
[ ] Alternative to Ccnfinement (ATC) 
[ ] Clerk's Action Required, para 4.5 {SDOSA), 
4. 7 and 4.8 {SSOSA) 4.15.2, 5.3, 5.6 and 5.8 

Juvenile Decline Mmdst. Discretiana 

l HEARINC 

l . l A semencing hesring was held end the defmdant, the defendant's lawyer and the (deputy) proseatting 
Bttaney were present. 

Il FINDINGS 

There being no reascn why judgment :should net be prai.ounced, the cwrt FINDS: 

2.1 CURRENT OFFENSE(S): The defendant was frund guilty at 09/04/14 
by ( ] plea [ X J jury-verdid [ J bmch trial of: 

COUNT CRIME RCW 1!'.NHANC!Ml!NT OAT!OP 
TYP!• CRIM! 

I MURDER 2 (D4) 9.41.010 FASE 0&'21/04 
9.94A310 
9.94A510 
9.94A370 
9.94A530 
9A32. 050(1)(a) 

INCIDENT NO . 

PCSD 041730972 

• (F) Firearm, (D) Other deadly w eapai.s, 01) VUCSA m a prcteaed zone, (VH) V eh Ho:n, See RCW 46. 61 . 520, 
(JP) Juvenile pre5.ent, (SM) Sexual MCLivstiCJ'l, (SCF) Sexual Condua. with a Child fer a Fee. See RCW 
9.94A 533(8). (If the crime is a drug offense, indudethe type of drug in the secmd column) 

JUDGMENT AND SENTENCE (JS) 
(FelClly) (J/2007) Page l of 11 Office of Prosecuting Attorney 

930 Tacoma A.-enue S. Room 9-16 
Tacomu, Washington p8402-2 I 71 
Telephone: (253) 798-~-IOO 
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Case Number: 05-1-00143-9 Date: November ,,AB 
SeriallD: OCA4C558-9A7C-4799-9FBW93F9C7668D5 05-1-00143-9 
Certified By: Kevin Stock Pierce County Clerk, Washington 

as charged in the SECOND AMENDED Infcrmatim 

[X] A 5i>edal veniia/finding fa-use of firearm was returned m Count(s) I RCW 9.94A602, 9.94A.533. 
[ ] CUrrmt offenses mcanpassing the same aiminal conduc1 and counting as me crime in detamining 

the offl!"lda- sare ere (RCW 9.94A589): 

] Other- CJJTent a:nvictims listed under- differait cause numbers used in calculating the offender sccre 
ere (list offense and cause number-): 

2.2 CRIMINAL HISI'ORY (p.CW 994A.525): 
CRIME DATEOF 

SENTENCE 
DATE OF 
CRIME 

AcrJ TYPE 

1 
2 

2.3 

COUNT 
NO. 

I 

2.4 

ADULT OF 
JtJV CRIME 

] The cC1lrt finds that the following pria- cmvicticns sre me offense fer purposes of determining the 
offender- ~ere (RCW 9.94A52.S): 

SENTENCING-DATA: 

Ol'P!ND!R. S!RIOUSN!SS STANDARD RANG!. PLUS TOTAL STANDARD 
SCOR! L!V!L (not inchldma mhmnm•~ !NHANCE.Ml!N TS RANG! 

(ll2Qu4q •nhmcom•~ 

0 XIV 123-220 MONTHS (IJMONTH 183-280MONTHS 
·FASE 

[ ) EXCEPTIONAL SENTENCE. Substantial and ccmpelling reasms exist whidl justify an 
exc~tit'llal sentence: 
[ ] within [ } below the standard nmge fer Crunt(s) ____ _ 

[ ] abcwe the standard range fer CCllllt(s) _____ ....; 

MAXIMUM 
T!RM 

LIFE 

[ ] The defendant and state stipulate that justice is best served by irnpositim of the exceptimal sentence 
abCN e the standard range and the ccut finds the eitc~ticnal sentence furthers and is ccnsistent with 
the inta-ests of justice and the purposes of the sentencing refa-m aa. 

[ ] Aggravating fac!crs were [ ] stipulated by the defendant. [ } fa.ind by the cC1lrt aftE!f" the defendant 
waived jury trial, [ ] famd by jury by special interrogstay. 

Findings of fac! snd cmdusims of law ere attached in Appendix 2.4. [ } Jury's special inta-rogstcry is 
attadled. The Prosecuting Attaney [ ] did [ ] did net recommend a similar ~ce. 

2.5 ABILITY TO PAY LEGAL FINANCIAL OBLIGATIONS. The cC1lrt has ccmide-ed the total amo\ml 
owing, the defendant's past, presB'lt and futl.lre ability to pay legal financial obligsticm, including the 
deft!ldant' s financial reswrces and the likelihood that the defendant's status will dlange. The cC1lrt finds 
that the defendant has the ability or likely future ability to pay the legal financial obligations•imposed 
ha-ein. RCW 9.94A.753. 

[ ) The following extraa-dinsry circumstances exist that make restitlltim inappropriate (RCW 9.94A 7 53): 

] The following extracrdinsry ciramstances exist that make payment of nonmand.atary legal firumcial 
obligatims inappropriate: 

JUDGMENT AND SENTENCE (JS) 
(Felony) (//20Cfl) Page 2 of 11 om~ ...... _ ..... L .... 

930 Tae<,ma Avenue Sj Room 946 
Taroma, Washington 911402-2171 
Telephone: (25.1) 79H-r 00 
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- Case Number: 05-1-00143-9 Date: November 218 
SeriallD: 0CA4C558-9A7C-4799-9FB 93F9C7668D5 05-1-00143-9 
Certified By: Kevin Stock Pierce County Clerk, Washington 

2.6 [ ] FELONY FIREARM OFFENDER REGlSTRATION. The defmdant canmitted a felmy firearm 
offense as defined in RCW 9.41.010. 

[ ] The crurt ccnsidered the f ollcwing fad<n: 
[ ] the defmdsnt' s criminal histay. 

[ ) whether the defendant has previwsly been found net guilty by reasai of insanity of any offense in 
this st.ate er elsewha-e. 

[ ] evidmce of the defendant's pr~ensity fer violence that wwld likely endanger perstm. 

[] ahE!'": --------------------------
[ ] The crun decided the defendant [ J should [ ] should not register as a felmy rirearm offender. 

3.1 

3.2 

m. JUDGMENr 

The defendant is GUil.,TY of the Counts and Ols:rges listed in Paragraph 2.1. • '-.J / F'As.i: 
[X] The crurt DISMISSES withrut prejudice Crum. II, the guilty verdict fer f"'., .. ~ 2 i } 'i'h~ J 

QilleM& is falftd HOT GUil:.T"'l of Col:ft:3 
-. ~\c ~torf:A..1 !\f'OII~ 

1
~\VW\ ,t~ (.O""'C.~iM. ~r- l.ovl\+ J:. • 

IV. SENTENCE AND ORDER 

IT IS ORDERED: 

4.1 DefEndsnt shall pey to the Clerk of this Crurt: QliemCoumyChdc,930 TaGomaAvv#IIO. hGomn WA98402) 

J.ASSCODE 

RTNIRJN $ u41•11llc Rest.itutialto: • UIIJ<.atiJ1ZAt~ .. ,.. 

PCV 

DNA 

PUB 

FRC 

FCM 

EXI' 

$ Restitlltial to: 
(Name and A~ss---address may be withheld md provided cmfidentially to Clerk's Office). 

$ 5 00. 00 Crime Victim sssessm ent 

$ 100.00 DNA Database Fee 

$ _-Ti...,...."2-.:- C curt-Appointed Attcrney Fees and Defense Costs uo.ao · 
$ ... Criminal Filing Fee 

$ Fine 

$ E.xtraditim Costs 

OTHER LEGAL FlNANCIA.L OBLIGATIONS (specify below) 

$ '3(oJ5 ,C\C.. Other Costs fcr:_f.t..._!_~_._N'\_Lo=-S'tt ________ _ 

$ ____ 0th£!' Costs nr: ___________________ _ 

1'1~5.C\t-.c4122JdC roTAL 

pO The abl:7/e tootl does not indude all restituticn which mey be set by late- a-dB" of the ccurt. An agreed 
restituticn crde- may be entered. RCW 9.94A 7S3. A restitutim hearing: 

[ ] shall be set by the prosecutcr. 
p( is scheduled ccr ____ 1 __ 0+/ .... r .... 7;.,_l .... i 'f..__ ________________ _ 

• Rl:.:S III O IION. Order Attached 

JUDGMENT AND SENTENCE (JS) 
(FelClly) (//2007) Page 3 of 11 Office or Prosecuting ,\ llorncy 

930 Tacoma Awnue S. Room 946 
Tacoma, \\'ashinglon 91140l-l 171 
Telephone: (253) 79N-7400 
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4.lb 

4.2 

4.3 

- Case Number: 05-1-00143-9 Date: November 2As 
SeriallD: OCA4C558-9A7C-4799-9FB-3F9C7668D5 05-1-00143-9 
Certified By: Kevin Stock Pierce County Clerk, Washington 

[ ] The Department of Canctioos (DOC) er derk of the cwrt shall immediately issue a Notice of Payroll 
Deductim. RCW 9.!il4A. 7602, RCW 9.94A. 760(8). 

[X] All payments shall be made in accerdsnce with the policies of the c1e1c,commencing immediately, 
unless the ccurt. specifically sets fath the rate herein: N<1 lesr. than $~r CQc_ pE!" mCl'lth 
canmencing . p,.. Ooc.. . RCW 9.94. 760. If the court does. n<1 set the rate ru:rein, the 
defendant shall repcrt to the clErlc' s office within 24 hwrs of the entty of the judgment and smtence to 
set up a payment plan 

The defendant shall repat to the derk of the cwrt er as directed by the dErlt of the cwrt to pror,ide 
financial and cthE!' infcrmat.im as requested. RCW 9.94A. 760(l)(b) 

[ ] COSTS OF INCARCERATION. In additicn to cthl!' costs imposed herein, the court finds. that the 
defendant has er is likely to have the means to pay the cost~ of incarCB"at.ion, and the defendant. is. 
crdered to pay such costs at the stat.utay rate. RCW 10.01.160. 

COLLECTION COSTS The defmdant shall pay the costs of s~ices to collea tmpaid legal financial 
obligat.icm per contrstt er statute. RCW 36.18.190, 9.94A. 780 and 19.16.500. 

INTEREST The financial obligat.icns imposed in this judgment shs.ll bear interest funi the date of the 
judgment until payment in full, at the rate applicable to civil judgments. RCW 10.82.090 

COSTS ON APPEAL An award of costs a, appeal ~inst the defmdsnt maybe added tothetc:tsl legal 
finsn.cial obligstims. RCW. l 0. 7 3.160. 

ELECTRONIC MONITORING REIMBURSEMENI'. The defendant is erdered to reimburse 
________ (name of electrcnic mcnitcring agency) at ____________ __, 
fer the cost ofpntrial electrcnic mcnitcring in the amount of$ _______ ---' 

[X] DNA TESTING. The defendant shall have a blood/biological sample drawn fer purposes of DNA 
identificat.icn analysis and the defendant shall fully ccq,erate in the testing. The spprq,riate agenc:y, the 
crunty er DOC, shall be respcmible fer obtaining the sample prier to the defendant's release frcm 
ca'lfmement. RCW 43.43.754. 

[ ] HIV TESTING. The Health Depsrtmmt er designee shall test and counsel the defendant fer HIV as 
socn as possible and the defmdsnt shall fully coopB"Bt.e in the testing. RCW70.24.340. 

NO CONTACT ~ 1\t oP.., 
The defendant shall not have contaa with :k\,"'-C.~n( (name, DOB\ induding, but not 
limited to, pEnmal, verbal, telephonic, written er contact thraJgh a third party fer lifi ~ (not to 
exceed the maximum st.sllJtay sentence). 

[ ] Dcmestic Violence No-Contaa Order, Antiharassment No-Contact Order, er Sexual Assault Protecticn 
Order is filed with this Judgment and Sentence. 

4.4 OTHER: Pr~erty may have been tsken into custody in cmjune1icn with this case. Property may be 
returned to the rightful awna-. Any daim far return of such pr~erty must be made within 90 days. After 
90days, ifycu do net.make a daim, prqurtymaybe disposed of acccrdingto law . 

JUDGMENT AND SENTENCE (JS) 
(Felcny) (l/2<Xfl) Page 4 of 11 Office or l'roscculing Attorney 

9.lO Tacoma Annue S. Room 946 
Tacoma, Washington 98402-2171 
Telephone: (25.1) 79!1-V400 



2 

3 

4 

5 

~ ~ . 6 
r ... ~ 

7 

8 

9 

10 

11 

C L · 12 
·~- ,. : ' 

13 

14 

15 

16 

17 

.. . , •1 18 

19 

20 

21 

22 

23 

",. ~ 24 

25 

26 

27 

28 

I• •~ L' 

- Case Number: 05-1-00143-9 Date: November 2-8 
SeriallD: 0CA4C558-9A7C4799-9FBB593F9C7668D5 05-1-00143-9 
Certified By: Kevin Stock Pierce County Clerk, Washington 

4.4a [ ] All property is hereby fateited 

[ ] Jlr-cperty may have been taken into OJstody in cmjuna.kn with this case. Property may be retJ.Jrned to 
the rightful owne-. Any daim fer return of such property must be made within 90 dsy~ After 90 days, if 
yru do net make a daim, property maybe dis.posed of acarding to law. 

4.4b BOND IS HEREBY EXONERATED 

4.5 CONFINEMENT OVER ONE YEAR The defmdsnt is sentenced as follows: 

(a) CONFINEMENT. RCW 9.94A589. Defendant is sE!'ltenced to the followingtem of total 
cmfinement in the custody of the Dl'psrtrnem of CaTectims (DOC): 

l "15 months m Count mcnths m Count ----
mcnths Cll Count mcnths m Caunt. ---- ----

____ mcnths m Count ______ _ ____ mcnths m Count 

A special finding/verdict having been entered as indicated in Sea.im 2. 1, the defmdant. is sentenced to the 
following additimal tE!'tn of total cmfinemmt in the OJstody oftheDepmmmt ofCaTettions: 

CbO mcnths en Count No 

mcnths CJ1 Count No ----
mtnths CJ1 Count No ----

Smtence enhancements in CoUl'lt$ _ shall nm 

mcnths an Count No 

____ mcnths m Count No 

_____ months CJ'l Count No 

[ J cai.0.1rrent [ ] caiseOJtive to each Clher. 
Smtence e"lhancements in Couni:,;sbal.1 be SE!"Ved 

W flat.time [ ] subject to earned good time credit 

Aaual number ofmaiths of total confinement erdered is: 'a:>5 ~~kc:) ----------------
(Add mandataj' firesrm, deadly weapons, and sexual mctivstioo enhanammt time to nm cmsecutively to 
tiher camts, see Sea.ii;n 2 3, Sentencing Data, above). 
[ ] The confinemmt time on Crunt.(s) ___ contsin(s) a mandstay minimum term of ____ _ 

CONSECUTIVE/CONCURRENI' SENTENCES. RCW 9.94A589. All crunts shall be served 
cCJ1CUITE!ltly, except fer the pa'tim of those counts fa- which there is a special finding of a firearm, tiher 
deadly weapm, sexual motivatim, VU CSA in a prctea.ed zme, er manufacture of methsmphetsmine with 
juvenilepreSE!'lt as set fath above at Sea.im 2.3, and except fer the following counts which shall be served 
cansecutively: _____________________________ _ 

The smtence herein shall run cmseo.rt:ively to all felooy sentences in other cause rwmbers imposed prier to 
the ccrnmissim of the oime(s) being sentencm The smtence htirein shall nm c:oocurrent.ly with felmy 
sentences in other cause numbers imposed after the ccmmis.sion of the aime(s) being sentenced except fer 
the following cause numben RCW 9.94A589: _________________ _ 

Cmfimment shall ccmmmce immediately unless otherwise set fath here: __________ _ 

JUDGMENT AND SENTENCE (JS) 
(Fela1y) ,:Jn007) Page 5 of 11 om,e ur Pruse<:uling Allorney 
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Turuma, Washington p8402-2 I 71 
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(c) The defendant shall receive credit fer time saved prier to sentencing if thst confinement was solely 
under this CBUse number. RCW 9. 94A.505. The time SB'Ved shaJl be canputed by ~ss the 
o-edit fa- time served prier to s~cing is specifically Sl'l fa-th by the crurt: _tli. ___ W ..... ~ ........ ~--------

cmli+ -hr -tt...«. St~vtd si,~ 3.ticg (-.tf'..J.J ~ f>~+.,+c.) 
4.6 [ ] COMMUNITY PLACEMENr (pre7/1/00 offenses) is erdered as follows: 

Cwnt _____ fer ___ mmths; 

Ca.mt fer mmths; 

Ca.mt fer mmths; 

~ COMMUNITY CUSI'ODY (l'o detsmine which offenses sre eligible fer er required fer canmunity 
CllStody see RCW 9.94A 701) (' 
The defendant shall be en cmununity rustody fer: • Jill' l..\'6 111\•...+\...o 't~r ~+ _I. 
Ca.mt(s) ________ 36 months fa Serirus Violent OffB'lses 

Ca.mt(s) 18 months fer Violent Offenses 

Count(s) 12 months (fer crimes against a persm, drug offenses, cr offenses 
involving the unlawful p ossessicn of a firearm by a 
street gang member ar associate) 

Ntte: canbined term of ccnftnsnent and canmunity custody fer any particular offmse canntt exceed the 
ststutrzymmrnum. RCW9.94A701. 

(B) While cn ammunity placement er ccrnmunity custody, the defendant shall: (1) nipcn to md be 
wailable fer cent.ad. with the assigned ccmmunity CC1Tecticns officer as direded; (2) wcrk at DOC
approved eduCBtim, employment and/er cannnmity restituticn (service); (3) nctify DOC of any change in 
defendant's address a employment; (4) ntt cxnsume controlled substances except purgiant to lawfully 
issued pre!iaipticns; (5) ~ unlawfully possess ccwrolled substances while in canmunity 01stody, (6) ntt 
own, use, er possess firearms er smmuniticn; (J) psy supervisim fees as detemined by DOC; (8) perf1rm 
affirmative acts as required by DOC to ccnfum canplisnce with the orders of the court; ('fl) abide by any 
additiCNl ccnditicns imposed by DOC undEI" RCW P.94A 704 and. 706 and (10) fer sex offmses, submit 
ta eledra"Uc monitaing if imposed by DOC. The defendant's residence locsticn and living Bl'Tangements 
~ subject to the prier apprm al of DOC while in ccmmlJnity placement er canmunity custody. 
Community aistcdy f<r sex offendE!'s na: sentenced under RCW 9. 94A. 712 may be extended fer up to the 
statutcrymmcimum tErnl of the sentence. Violatim of ammunity wstody imposed fer a sex offmsemay 
result in additicnal ca'lfmement 

The crurt crders that during the pl!'iod of SUJ)E!'Visicn the defendant shall: 

[ ] cmsume no alcdlol. '-

~ hat,e no ccmact. with: __ ~ __ .:1_'1_~---------------------
~ remain~ within kf wtside of a specified geographical bamdmy, to wit:_ ... p......._c _tlo--"'--<. ....... ___ _ 

] na: serve in any paid cr volunteer apacity where he er she has ccwrol cr supervisicn of min<n under 
13 years of age 

J participate in the following crime-related treatment er counseling services: ________ _ 

[ 1 \mdergo an evsluatim fer treatm£!lt fer [ ] dcmestic ~iolence [ 1 substsnce abuse 

[ ] mmtal health [ ] anger mansgement snd fully canply with aU recanmended treatment. 
[ ] cmiply with the following o-ime-related prchibitims: _______________ _ 

( ] Other cmditicm: 

JODG:MENI' AND SENTENCE (JS) 
(Felmy) (J/20(JT) Page 6 of 11 Office of Pros«uling norney 
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( ] Fer SE!ltmces imposed tmder RCW 9. 94A. 702, ether cmditic:m, induding elearCJ'lic mmitcring, may 
be imposed during canmunity <mtody by the Indeterminate Sentence Rer.riew Board, er in sn 
em!!"gency by DOC. Em!!"gency con.diticm imposed by DOC shall net remain in effett lmger than 
serlBl waiting d~ 

Crurt Ordered Treatment: If sny court erders mental health er chemical dependency treatment, the 
defendant must notify DOC and the defendant must releas.e trestment infmnatim to DOC fer the duratim 
of incsrca--!lt.im and supervisicn RCW 9. 94A562 

PROVIDED: That 1.mdE!" no circumstances shall the total term of confimment plus the tam of canmunity 
rustody actually served exceed the ststut~ maxirrrum fer each offens.e 

4.7 ( ] WORK ETHIC CAMP. RCW 9.94A690, RCW72.09.410. The court finds that the defendant is 
eligiblE- and is likely to qualify fer wait l'thic camp and the court recanmends that the defmdsnt serve the 
st:mence at a wak ethic camp. Upon ccniplEticn ofwcrk ethic camp, the defendant !.hall be released on 
CDmnUnity custody fer any remaining time of total cmfirument, subjett to the conditicns belo;v. Viol!lt.im 
of the conditims of canmunity <mtody may result in a return to total cmfirument fer the balance of the 
defendant's remaining time of tctal cmfinement. The canditims of canmunity aistody are stated above in 
Sectim4.6. 

4. 8 OFF LIMITS ORDER (knCTRn drug trafficker) RCW 10. 66. 020. The follcwing areas sre off limits to the 
defendant while under the supervi~cn of the Ca.mty Jail er Departmmt of Ccned:ims: _____ _ 

JUDGMF.N'I AND SENTENCE (JS) 
(Felcny) (//20C/T) Page 7 of 11 Office of Prosecuting ~ tturncy 
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V. NOTICES AND SIGNATURES 

COLLATERAL ATI'ACK ON JUDGMENT. Any petitim er mctim fer collateral attack m this 
Judgment and Sentence, including but nt1 limited to any personal restraint petition, state habeas capus 
pl'titicn, moo.en to vacate judgment, motim to withdraw fµilty plea, motim fer new trial er motim to 
Sl'Testjudgment, must be filed within Cl'le year of the final judgment in this matte-, except as prmided fer in 
RC\V 10.73.100. RCW 10.73.090. 

LENGI'H OF SOPERV1SION. Fer en offem.e canmitted prier to July 1, 2000, the defendant shall 
remain under the crurt's jurisdicticn and the supm,ision of the Dtpartment of C CJTeaicns fer s period up to 
10 years frcrn the date of sentence er release frcm confinement, whichever- is lmger-, to assure payment of 
all legal financial obligstims unless the crurt extends the aiminal judgmmt an additimal 10 ye.n. Fer an 
0ffense canmitted m er aft.er July 1, 2000, the ca.Jrt shall retain jurisdictioo OQE!" the offmde-, frr the 
purl)OSe of the effendi!" s ccmplisnce with payment of the legal financial obligstims, until the obligatim is 
canpletely satisfied, regardless of the staWt.cry maximlJm fer the crime. RCW 9.94A 7&:J and RCW 
9.94A505 . The clerk of the crurt is s:uthtrized to collect unpaid legal financial obligaticm at any time the 
offende- remains under- the jurisdictim of the court fer purposes of his cr her- legal financial obligsti~ 
RCW 9.94A 760(4) and RCW 9.94A. 753(4). 

NOTICE OF INCOME-WITHHOLDING ACTION. If the crurt has net crdered an immediate net.ice 
of payroll deduction in Sectim 4. 1, you are notified that the Department of Ccrrectims er the clerk of the 
aurt may issue a nctice of payroll dedud:im without notice to yru if yru are ma-e than 30 days past due in 
mmthly payments in an amount equal to er grelltE!" than the amrunt payable fer cne month. RCW 
9.94A 7602. Othll' inccrne-withholding aaim under- RCW 9.94A may be taken withrut further- notice. 
RCW 9.94A 760 may betakm withalt furtha-nctice. RCW 9.94A 7606. 

Rl!:S Ill 01 J.ON HEARING-. \[....~ 
~ DefEndant waives any right to be presmt et any re.stitlltim hearing (sign initials): {\J'Ll b: . 
CRDiDNAL ENFORCEMENI' AND CIVn. COLLECTION. Any violatim of this Judgment and 
SBltEnce is punishable by up to 60 days of cmfinement per violaticn. PE!' section 2 5 of this document, 
legal financial obligstims are collectible by civil means. RCW 9.94A 634. 

FIREARMS. You must immediately sunender any concealed pistol licmse and you may not own, 
use or possess my fin!um unless your Jidit to do so is restored by a court af record. (The court derk 
shall fCJ'Ward a copy of the defendant's drivE!"'s license, identic:srd, er ampsrable identific:stioo to the 
Department of Licensing almgwith the date of cmvicticn er canmitment.) RCW 9.41.040, 9.41.047. 

SEXANDKIDNAPPINGOFFENDERREGISTRATION. RCW 9A44.130, 10.01.200. 

NIA 

( ) The crurt finds that Count ___ is a felcny in the ccrnmission of which a meter vehicle was used 
The clerk of the court is directed to immediately faward an A'o stract of Crurt Recerd to the Department of 
Licensing, which must rer.rck.e the def E!ldant' s drive-' s licmse. RCW 46. 20. 285. 

JUDGMENT AND SENTENCE (JS) 
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5.9 If the defendant is er beames !'llbjea to ccmt-erdered mmtal health er chemical dependency tremnent, 
the defendant must nctify DOC and the defendant's treatment infcrmatic:n must be shared with DOC far 
the dursticn of the defendant's incarceraticn and supervisicn RCW 9.94A.!i62. 

5.10 OTHER: ___________________________ _ 

Deputy Prosec.Jting Attcrney 

Printname: '!t~W,Ut-, 
WSB# '½S"t~ 

-~~/Sz?: 
Print.name:------------

JUDGE 
Print name 

VOTINCRIGHTS STATEMENT: RCW 10.64.140. I acknowledgethst.myrighttovCJtehasbeen lostdueto 
felony convic1ioo~ If! am regi!it.En!d to vote, my voter registrstim will be csnailled. My right to vcte may be 
restcred by: a) A certificate of disdulrge issued by the sentencing cwn, RCW 9. 94A 6Yl; b) A ccmt erder issued 
by the sentencing court restcring the right, RCW 9. 92. 066; c) A final ceder of discharge i smed by the indet.l!lninst.e 
!Bltence re-1iew board, RCW 9.96.050; er d) A certificate ofrHt.a"st.im issued by the goi;remcr, RCW 9.96.020. 
Vwngbe!cre the ri~ is resta-ed is a dass C felmy, RCW 92A.84.660. 

JUDGMENT AND SENTENCE (JS) 
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CER'lll1CA TE OF CLERK 

CAUSENUMBER ofthiscase: 05-1-00143-9 

I, KEVIN SI'OCK Clerk of this Court, certify that the fcregoing is a full, true and ccrrect cq:,y of the Judgment and 
Sentence in the abCJ11e-entitled actiCJ'l now on reccrd in this office. 

WITNESS my hand snd seal of the said Supericr Court affixed this date: __________ _ 

Clerk of said County and State, by: ________________ , Deputy Clerk 

IDENTIFICATION OF COURT REPORT.ER 

... CourtSmart: 
CCl.lrt Repcrter 

JUDGMENT AND SENTENCE (JS) 
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APPENDIX "F'" 

The defendant having been !iEfltenced to the Department of Carecticm for a: 

__.:6._ sen effaoe IV\,,~ 2° -/FASE 
___ serirus viola offEn!ie 

assault in the seccnd degree 
any crime whtni the defendant er an acccrnplice was armed with a deadly wespcn 
any fela-iy under 69.50 and 69.52 

The offender shall repat to and be available fer amact with the assigned cmununity aJTecticns officer- as directed: 

The offm.der shall work st Department of Ccrrectims spprOU'ed educaticn, emplc,yment., and/er canmunity service; 

The offender shall net. consume cmtrolled substances except pursuant to lawfully issued prescriptiCJ'lS: 

An offendl!" in c<mmunity 01stody shall net mtlswfully possess c<J'ltrolled substances; 

The offenda- shall pay canmunity placement fees as detemlined by DOC: 

The residence location and living arrangenents are subject to the prier approo al of the department of cCJTecticns 
during the pE!iod of ccrnmunity plaament. 

The offm.der shall submit to affirmative acts nee~ to monit<r canpliance with court crdEn as required by 
DOC. 

The Court fflirj al!iO crder any of the following special conditicm: 

_i__(III) 
__ (N) 

__ (Y) 

_i._(VI) 
__ (VII) 

APPENDIXF 

The offender shall renain within, a- rutside of, a specified geographical bcundary: 

The offmder shall net. have direct er indirect contact with the victim of the aime er a specified 
dass of individuals: _$(..,e... ...... § .. c., ......... 3 ____________________ _ 

The offender shall participate in aime-relsted treatmmt a- ccunseling services; 

The offmder shall not consume alcohol; __________________ _ 

The re!.idence locstiCl'l and living arrangements of a !.ex offender shall be subject to the pri<r 
spprc,.,al of the departmmt of anectic:m; Cl' 

The offm.der shall ccrnply with any crime-related prmibiticns. 

Other:-------------------------------

Office of l:'roseculing Allurncy 
930 Tucoma Annut S. Room 946 
Tacoma, Washington 9K402-ll 71 
Telephone: (l5J) 798-7400 
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IDENI'lFICATION OF DEFENDANT 

SID No. WA22034454 
(If no SID tBk.e finge-print card fer State Patrol) 

-::,. 

FBI No. 3l?:1811DC6 

PCN No. 540562920 

Alias nsme, SSN. DOB: 

Race: 
[ ] Asian/Pacific 

Islander 
[ X] 

[ ] Native Americsn [ ] 

FINGERPRINTS 

Bladc/African
Americsn 

Other: : 

Left frur fingers tskE!l simultmerusly 

[ ] 

Date of Birth 02/09/84 

Local ID No. 20033582016 

Other 

Ethnicity: 
CS11casisn [] Hispanic 

Sex: 
[ XJ 

[ X] Nai- [] 
Hispanic 

Ril')'tt. frur fingers. taken simultaneously 

Male 

Fanale 

I attest that I saw the same defendant who appeared,· .. ..,...ll"IOT his er her- fingerprints and 

sign.an.ire thereto. Clen of thirurt., De~ Cl~..z_~~~~~,g_~~~~~~t, Dated""'· :+-:-~--~ 

DEFENDANT'S SIGNATURE: ~i'---''-=-'-------,.~~~--:~-------------
DEFENDANT' S ADDRESS: _______________________ _ 

JUDGMENT AND SENTENCE (JS) 
(Felmy) (1/2007) Page 11 of 11 Office of Prosecuting f 1torney 

930 Tacuma A,·enue Sr Room 946 
Tacoma, Wa.\hlngton e~02-2171 
Telephune: (ZS3) 798- r400 
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- Case Number: 05-1-00143-9 Date: November 20-
SeriallD: 0CA4C558-9A7C-4799-9FBB593F9C7668D5 

JUL 3 1 2017 

SUPERIOR COURT OF W ASIIlNGfON FOR PIERCE COUN1Y 

STA1E OF WASHINGTON, 

Plaintiff, CAUSE NO. 05-1-00143-9 
vs. 

DMARCUS DEWITT GEORGE, MOTION AND ORDER CORRECTING 
JUDGMENT AND SENTENCE 

PCN: 540562920 
Defendant. CLERKS ACTION REQUIRED 

TIIlS MATIER coming on regularly for hearing before the above-entitled court on the 

Motion of the Deputy Prosecuting Attorney for Pierce County, Washington, for an order 

correcting Judgment and Sentence heretofore granted the above-named defendant on September 

19, 2014, pursuant to defendant's plea of guilty to the charge(s) of MURDER IN THE SECOND 

DEGREE; MURDER IN lHE SECOND DEGREE, as follows: 

1) That Page 3 of the Judgment and Sentence, 3.2 reflects 'The court dismisses-without 

prejudice Count II, the guilty verdict for Murder 2 with F ASE, on double jeopardy grounds given 

the conviction for Count I" and that language should be stricken; 

2) That all other terms and conditions of the Judgment and Sentence are to remain in full 

force and effect as if set forth in full herein; and the court being in all things duly advised, Now, 

Therefore, It is hereby 

ORDERED, ADJUDGED and DECREED that the Judgment and Sentence granted the 

defendant on September 19, 2014, be and the same is hereby corrected as follows: 

MOTION AND ORDER CORRECTING 
JUDGMENT AND SENTENCE • 1 
jaocomct.dot 

Office of Prosecuting Attorney 
930 Tacoma A•·enue • Room 946 
Tacoma, Washington 98402-2171 
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- Case Number: 05-1-00143-9 Date: November 20.. 05 1 00143 9 
SeriallD: 0CA4C558-9A7C-4799-9FBB593F9C7668D5 - - - -
Certified By: Kevin Stock Pierce County Clerk, Washington 

1) Page 3 ofthe Judgment and Sentence, 3.2 is corrected as follows: 

a) ''The court dismisses without prejudice Count II, the guilty verdict for Murder 

2 with FAS~ on double jeopardy grounds given the conviction for Count I" is deleted. 

2) All other terms and conditions of the original Judgment and Sentence shall remain in 

full force and effect as if set forth in full herein. IT IS FUR'IHER 

ORDERED that the Clerk of the Court shall attach a copy of this order to the judgment 

filed on September 19, 2014 so that any one obtaining a certified copy of the judgment will also 

obtain a copy of this order. 

DONE IN OPEN COURT this 8 / day July, 2017. NUNC PRO TUNC to September 
19. 2014. 

Presented by: 

io~ 
JESWilllAMS 
Deputy Prosecuting Attorney 
WSB# 3.5.543 

Approved as to form and Notice 
Of Presentation Waived: 

°'~fOV'~J "~o.. e.-~\ \ J ~\t. -Sv ,-, 2$, ioq. 
BARBARA L. COREY 
Attorney for Defendant 
WSB# 11778 

dk 

MOTION AND ORDER CORRECTING 
JUDGMENT AND SENTENCE· :I 
j ms°'cznct.dot 

JUD G F./COMMISSIONel 

KARENA KIRKENDOLL 

JUL 3 1 2017 

Offirc of Proseculini: Attorney 
930 Tacuma A>-enue S, Room 946 
Tacoma, Washington 911402,2171 
Telephone: (253) 7911 7400 
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Certified By: Kevin Stock Pierce County Clerk, Washington 

State of Washington, County of Pierce ss: I, Kevin Stock, Clerk of the 
aforementioned court do hereby certify that this foregoing instrument is 
a true and correct copy of the original now on file in my office. 
IN WITNESS WHEREOF, I herunto set my hand and the Seal of said 
Court this 20 day of November, 2018 
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~ . ,• " ......... o.A"a--: x .,•··· ···· .. -,- --_ 

- . ,C). -Cl-

Kevin Stock, Pierce County Clerk { ~ ( ~ . -\ i 1 
. :cf): . :-,:: 

By /S/L1nda Fowler, Deputy. :. ·-. ~ ,..._~ .. - ,-
- ·. ''fS ;'(..V ,• -

Dated: November 20, 2018 10:05 AM----~ ·-.... ~,.~_'!>,.;;/:,/ 
-,~CE C ,,' 

~ I I l 1
ff1 I I' 111 1 
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document that was transmitted by the Court, sign on to: 
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P~RCE :D$ITY, Citric 

DEPUTY 

Filed 
Washington State 
Cou_rt of Appeals 

Division Two 

February 22, 2017 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

DIVISION II 
05' · I - 00 ll·PJ ... ~ 

STATE OF WASHINGTON, No. 46705--4-1 I 

Respondent, UNPUBLISHED OPINION 

V. 

DMARCUS D. GEORGE, 

A ellant. 

SUTTON, J. -A jury found Dmarcus George guilty of two counts of second degree murder 

for the death of Isaiah Clark. The trial court dismissed the jury's guilty verdict on the felony 

murder charge and sentenced George to a standard range sentence. George appeals, arguing that 

(I) repeated instances of evidentiary irregularities and prosecutorial misconduct deprived him of 

a fair trial, (2) the trial court violated double jeopardy by only dismissing the felony murder 

conviction conditionally, and (3) the case should be remanded to allow George to seek an 

exceptional sentence downward based on his youth at the time of the crime. We affirm George's 

conviction and sentence for second degree murder but remand to the trial court to strike the 

language in George's judgment and sentence which refers to the jury's guilty verdict on count II, 

the felony murder charge. 

FACTS 

I. BACKGROUND 

On June 21, 2004, George, Fred McGrew,' and Tamrah Dickson arrived at a gas station in 

Tacoma. George was asleep in the backseat of the car. While McGrew was trying to get gas, he 
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was confronted by Rickie Mi°llender. When Millender confronted McGrew, Dickson woke 

George. Mil lender's friend, Clark, was with Millender at the gas station. George shot Clark four 

times. Clark died of his injuries. 

George fled the state. Four years later, George was arrested and extradited to Washington. 

The State charged George with one count of first degree premeditated murder and one count of 

second degree felony ~urder. Both counts included a firearm enhancement. At George's first 

trial, the trial court denied his motion to instruct the jury on self-defense. State v. George, 161 

Wn. App. 86, 92-93, 249 P.3d 202 (2011 ). A jury found George guilty of the lesser included 

offense of first degree manslaughter and second degree felony murder. George, 161 Wn. App. at 

94. George appealed. George, 161 Wn. App. at 94. This court reversed the trial court's ruling to 

not instruct the jury on self-defense and remanded the case for a new trial. George, 161 Wn. App. 

at 101-02. 

On September 6, 2012, the State filed an amended information charging George with one • 

count of second degree intentionai"murder (count I) and one count of second degree felony murder 

(count II). Both counts included a firearm enhancement. Prior to George's second trial, the trial 

court also ruled that George's first trial would be referred to as a "prior hearing" rather than a 

"prior trial." vfrbatim Report of Proceedings (VRP) (Aug. 19, 2014) at 5. 

II. CURRENT JURY TRIAL 

George's second trial began in August 2014. Laura Devereaux, who witnessed the 

shooting, testified that when she arrived at the gas station she observed McGrew and Millender 

being loud, but she was not concerned. The verbal confrontation began to escalate, but there was 

no physical altercation. Then Devereaux heard a gunshot and saw a man later identified as Clark 

2 
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"hit the ground." VRP (Aug. 14, 2014) at 623. Devereaux ran into the gas station to tell the 

attendant to call the police. When she came back outside, a man and woman were standing over 

Clark's body going through his pockets. Devereaux did not see either of them take anything from 

the pockets. 

Monica Johnson, who witnessed the shooting, testified that when she arrived at the gas 

station, she could hear individuals arguing near a Cutlass. As Johnson was walking into the store, 

she walked by a man, later identified as Clark, standing off to the side and she asked what was 

happening. Clark just shrugged. Johnson walked into the store to pay for her gas and noticed that 

the arguing was escalating. As the arguing got louder, Johnson saw a man get out of the Cutlass 

and pull a gun. Johnson identified George as the man she saw exit the Cutlass. Almost 

immediately after exiting the car, George began shooting Clark. 

Johnson testified that she would never forget the look on George's face when he shot Clark. 

The State asked what the look was and the following exchange took place: 

[JOHNSON]: It was a very menacing, very -

[STATE]: 

Ms. Corey: Objection, Your Honor, to that opinion, 
conclusion. 

The Court: Well, overruled. 

Ms. Corey: It's improper demeanor testimony. 

Court: Overruled. 

So, the question again was? 

You said the look on the defendant's face was menacing? 

[JOHNSON]: Yes. 

Ms. Corey: Your Honor, I'm going to object. This is 
testimony that is outside of case law. 

[STATE]: You're Honor, I'm going to -

Court: Overruled. So, the question is what, Mr. Williams? 

3 
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[STATE]: You said you saw the defendant's face and he had a menacing look 
on his face? 

[JOHNSON]: Yes. 

[STA TE]: Can you help us understand what you mean by that? 

. [JOHNSON]: There was no fear on the face. It was more - it was just a nonchalant. 
It was - it was a monster. It was nonchalant, like it was nothing to it. I'll never 
forget it. 

Ms. Corey: Objection, Your Honor. I ask that these descriptions be 
stricken. 

Court: Well, overruled. You can certainly cross-examine her 
about this. 

. . 
VRP (Aug. 19, 2014) at 63-64. Johnson also testified that, right before Clark was shot; he was not 

doing anything except standing near the car. 

At the trial court's next recess, George moved for a mistrial based on Johnson's comments, 

specifically that Johnson called George a "monster." VRP (Aug. I 9, 2014) at 80. Although the . 
trial court noted that the specific use of the word "monster" was unfortunate, the trial court also 

ruled that the answer was not responsive to the question. The trial court denied George's motion 

for a mistrial. 

Later during Johnson's testimony, the State asked Johnson to refresh her memory with 

transcripts from an interview she gave in the original investigation. Specifically, the State asked 

Johnson to review a page of the transcript to refresh her memory as to what was said by a man she 

saw rummaging through Clark's pockets after he was shot. Johnson responded: 

I recall, after reading the statement I gave the next day, that he had also said, "This 
is the same guys who shot my hom_e boys a certain time ago, a week ago," or to that 
effect. 

4 
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VRP (Aug. 19, 2014) at 94. The trial court immediately dismissed the jury. The .trial court clarified 

that the statement the witness gave was actually on a different page than the State had asked 

Johnson to review. 

George moved for another mistrial arguing that the statement was improper ER 404(b) 

evidence that was too prejudicial to be cured without a new trial. The State responded that it would 

agree to a stipulation that there was no evidence that George had participated in any shooting 

before June 21, 2004. The trial court denied George's motion for a mistrial. Instead, the trial court 

gave the jury the following curative instruction: 

Now, you are to disregard the last statement of Ms. Johnson. Statements 
made by others in the. presence of a witness and repeated by that witness may be 
inaccurate. There is no evidence that Dmarcus George participated in any shooting 
that occurred prior to June 21st, 2004. 

VRP (Aug. 19, 2014) at 116. 

Michael Clark, 1 Isaiah Clark's older brother, testified that, on the day of the shooting, 

Clark's friend Millender came to his mother's house and told him that Clark had been shot. During 

cross-examination, George asked what Millender's demeanor was when he arrived at the house. 

Michael responded, "He was-upset, saying that he shot him like their other friend who had been 

shot before." VRP (Aug. 19, 2014) at 163. The State objected and asked the trial court to strike 

the response. The trial court agreed and instructed the jury to disregard the statement. 

At trial, George testified that, when Dickson woke him up, she was scared and concerned 

Millender was going to do something to McGrew. George saw Millender confront McGrew and 

began exiting the car. George intended to try to diffuse the situation, but Clark began approaching 

1 We refer to Michael Clark by his first name for clarity: We intend no disrespect. 
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the car. George testified that Clark made "a gesture with his hand around his waist and at the time 

I perceived he had a weapon, so I stopped." YRP (Aug. 28, 2014) at 70. Then, when George saw 

McGrew start to get in the car, George turned around to get in the backseat. As George bent down 

to get in the car, Clark hit him in the back of the head. George testified that "[i]t felt like he hit 

me with a piece of metal." VRP (Aug. 28, 2014) at 78. And, because he already believed that 

Clark had a weapon, George believed Clark had hit him with a gun. At that point, George testified 

that he believed he was going to die, so he reached for his firearm and shot Clark multiple times. 

During cross-examination, the State had George read portions of his testimony from the 

first trial.2 Before introdu~ing the specific statements George made, the State asked if George 

understood how serious the stakes were at the time he made the statements. George objected and 

the State asked to be heard outside the presence of the jury. The State informed the trial court that 

it wanted to inform the jury that George had testified at a prior trial so that the jury would 

understand that the stakes were just as high when George made his original statement as they were 

at the current trial. George objected. The trial court sustained the objection and explained that the 

prior trial would be referred to as a proceeding or hearing, and that the rules for how to refer to the 

prior trial would not be changed at this late stage of the trial. 

The State questioned George about whether he had made previous statements about seeing 

Clark with a gun and the. following exchange took place: 

[STATE]: I'm going to read the question [from the 2009 transcript]. Please 
read the answer you gave. "And you don't see a gun or any weapon in [Clark's] 
hand?" Your response, please? 

[GEORGE]: "I didn't see one, but I did - like I wasn't trying to look. I didn't 
know if he had one. I didn't know." 

2 The testimony was admitted as a statement of party opponent. 

6 
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[STATE]: So, again, this would have been another opportune time for you to 
say that you saw him making a motion with his waistband or that when he punched 
you, you though it was a gun that he clubbed you with or that when you were in the 
car struggling, you thought you saw a gun? 

[GEORGE]: I believe I did say that he hit m[e] with a hard object, but I left out 
everything about - I never said that I seen (sic) a gun. It appeared to me that he 
had a gun. 

(STATE]: Is that what you said there? 

[GEORGE]: No. This is what I've always said. I never said that I seen (sic) a 
gun. It appeared that he had a gun. 

[STATE]: And, again, going back to your answer from 2009-

[GEORGE]: I understand -

[STATE]: --when you were asked if you saw a gun or any weapon in [Clark's] 
hand, your response was: "I didn't see one, but I didn't, like I wasn't trying to look. 
I didn't know if he had one. I didn't know." 

That's your response, correct? 

[GEORGE]: That's wliat it - that's what it says, sir. 

VRP (Aug. 28, 2014) at 126-27. 

Later, when George testified that he reached for his weapon because it appeared to him that 

Clark had a gun, the State asked, "[T]his is the weapon you didn't mention at the prior trial, right?" 

VRP (Aug. 28, 2014) at 129-30. The trial court asked the State to rephrase the question. The State 

then asked, "The weapon you're saying he had, now that you ' re saying he had, you didn't say that 

at the prior trial?" VRP (Aug. 28, 2014) at 130. George objected and asked to.make a motion 

outside the presence of the jury based on "deliberate misconduct." VRP (Aug. 28, 2014) at 130. 

The trial court overruled the objection and informed George that it would hear the motion later. 

The State's cross-examination of George concluded without further incident and the trial 

court excused the jury to hear George's motion. George moved for a mistrial and sanct_ions against 

the State based on the State's reference to the prior trial. The State apologized for using the word 
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"trial" and claimed it was "a slip of the tongue in the heat of questioning." VRP (Aug, 28, 2014) 

-at 143. The trial court det_ermined that the prosecutor's reference to the prior trial did not constitute 

deliberate misconduct and asked George for a proposed remedy. George responded ~at the only 

. remedy was a mistrial because _the entire trial strategy would have been different ifhe had known 

that the jury was going to be infonned that there was a prior trial. 

The trial court denied the motion for a mistrial because it did not believe the prosecutor's 

statement constituted deliberate misconduct. · However, the trial court invited George to propose 

any curative instructions that he believed would be ~elpful. George suggested that the trial court 

provide the jury with "a list of all the witnesses and a list of - they've heard many references to 

transcripts and statements - is that we give them a list, with regard to the transcripts, the date of 

the transcripts, whether the questions were asked on direct or cross or redirect or recross so that 

they know." VRP (Aug. 28, 2014) at 150_. The trial court declined t<;> give the instruction because 

it would be "extraordin~rily difficult to draft and would be extremely confusing to the jury." VRP 

(Aug. 28, 2014) at 152. George declined to propose any other remedy short of a mistrial, which 

the trial court again denied. 

Ill. CLOSING ARGUMENT 

During closing argument, the prosecutor focused on the differences between George's 

2009 trial testimony and his current testimony-specifically, the prosecutor focused on George's 

current testimony that Clarke was armed with a gun. George objected to these references twice 

during the prosecutor's argument, and the trial court held a sidebar on each occasion. After the 

prosecutor finished his closing a~gument, the trial court excused the jury. George again moved for 

a mistrial bas~d on his prior o~jections made during the prosecutor' s closing argument. 

8 
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George argued that the prosecutor's arguments, that George did not raise self-defense in 

the prior court hearing, constituted deliberate misconduct. The trial court stated: 

I did not understand [the prosecutor] to say self-defense wasn't raised as an 
issue before. [W]hat he said was very important things were at stake in 2009 and 
there was no testimony about Clark having a gun. That's what I understood him to 
say. 

VRP (Sept. 2, 2014) at 105. The trial court denied the motion for a mistrial. After obtaining a 

transcript and the prosecutor's PowerPoint, George renewed the motion because he argued that the 

prosecutor had falsely argued to the jury that George had left out "the most important fact" in his 

2009 testimony and that his 2009 testimony "was not self-defense." VRP (Sept. 2, 20 I 4) at 113. 

The trial court reiterated its understanding of the State's argument: 

Well, I don't think he was stating that [George did n_ot claim self-defense in 
2009]. He was stating that the facts in 2009 didn't establish self-defense and he's 
saying he thinks your client then fabricated a story about the gun to try to get a 
better claim in self-defense. That's my understanding of his argument. Maybe I'm 
wrong. Whether the jury believes that, it's up to them. 

VRP (Sept. 2, 2014) at I 09- l 0. The trial court did not change its ruling on the motion for a mistrial. 

However, the trial court explicitly told George's counsel that she could tell the jury that George 

had testified in 2009 that he acted in self-defense. But the trial court also told defense counsel that 

she could not inform the jury that the prior conviction had been reversed because the prior trial 

court had denied George's instruction on self-defense and thus, the jury had not considered the 

claim of self-defense at the prior trial. 

George also objected several times during the prosecutor's rebuttal closing argument. 

First, he objected because the prosecutor improperly argued about George's prior behavior with 

violence and being armed, which George argued was improper ER 404(b) evidence. Second, he 

; 
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. . 
objected because he believed that the prosecutor misstated evidence regarding George's testimony 

at trial. Third, George objected because he believed the prosecutor misstated the law on self

defense. Fourth, George objected based on the prosecutor's misstatement of the evidence. The 

trial court overruled all these objections. 

After the prosecutor finished his rebuttal closing argument, George moved for a fiftti 

mistrial based on his prior objections to the rebuttal closing argument. · The trial court made the 

following ruling: 

I do not think that [the State] intentionally ... or negligently misstated ·the 
law . .The law is in the instructions. The jurors are told that. There are different 
inferences that could be made. [The State] is entitled to argue the inferences she 
thinks are made. You're entitled to argue the inferences you think can be made 
from the evidence. There may be more than one potential inference. So, again, I'm 
going _to deny the motion for a mistrial. 

VRP (Sept. 3, 20 I 4) at 183. The trial court also reminded George that the jury was instructed that 

the law was given to them in the written instructions, not in the attorney's argument. 

IV. VERDICT AND SENTENCING 

The jury found George guilty of both counts of second degree murder. 'The jury also found 

that George was armed with a firearm at the time of the commission of the crime. The trial court 

entered judgment on the jury's verdict for count I. The judgment and sentence also states: 

The court DISMISSES without prejudice Count II, the guilty verdict for Murder 2 
[degree] w/FASE, on double jeopardy grounds given the conviction for Count I. · 

Clerk's Papers at 380. The State recommended a sentence at the high-end of the standard 

sentencing range. George asked that the trial court impose a low-end sentence. The trial court 

imposed a mid-range sentence of 175 months and the 60-month firearm sentencing enhar:icement. 

George appeals. 

10 
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ANALYSIS 

First, George appeals his conviction for second degree murder arguing that he was denied 

a fair trial based on repeated instances of prosecutorial misconduct and improperly admitted 

prejudicial evidence. Second, George argues that the trial court violated double jeopardy by . 
entering judgment on both counts of second degree murder. Third, George argues that he is entitled 

to a new sentencing hearing so that he can ask the trial court for ~n exceptional sentence downward 

based on his youth at the time of the shooting.3 

We affirm Geo.rge's conviction because George has failed to establish any prejudicial error 

that deprived him of a fair trial. And George waived his challenge to his sentence by failing to 

request an exceptional sentence downward at his sentencing hearing. However, the trial court 

violated double jeopardy by referencing the verdict for count II in the judgment and sentence. 

Accordingly, we affirm George's conviction and sentence, but remand to the trial court to strike \ · 

the reference to the jury's verdict on count II in the judgment and sentence. 

. I. FAIR TRIAL 

George claims that 

the scope, magnitude and complete pervasiveness of all of the misconduct and 
prejudicial evidence was so corrosive and complete that it ensured that no jurors 
could possibly.have fairly determined the only real issue in the case - whether the 
prosecution met its burden of proving, beyond a reasonable doubt, that George did 
not act with self-defense. 

3 George alsd argues that the trial court improperly instructed the jury as to the standard for self
defense as it relates to count II-felony murder. But George does not contend that the trial court 
improperly instructed the jury on . the standard for self-defense on count . I-intentional murder. 
Because we hold that George's conviction on count II must be dismissed, we do not address 
George's claim that the jury instructions for count II were erroneous. · 

11 
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Br. of Appellant at 24-25. _Essentially, George argues that the cumulative error doctrine requires 

a reversal of his conviction. However, he does so without individually analyzing the merit of each 

individual alleged error. Contrary to George's assertion that, "[t]he facts regarding these issues 

are woven throughout trial and do not summarize neatly into categories, so the entire trial and all 

those errors must be reviewed at once," the alleged errors in this case are readily ascertainable and · 

can be analyzed individually. Br. of Appellant at 10. 

The errors here are either evidentiary irregularities or alleged instances of prosecutorial 

misconduct. Before turning to George's allegation of cumulative error, we address the merits of 

each alleged error individually to determine whether an error or misconduct occurred and the 

extent of the prejudice caused by the error or misconduct. Such an inquiry is necessary to 

determine whether the cumulative error doctrine applies and whether the cumulative errors in this 

case, if any, require reversal. 

II. TRIAL IRREGULARITIES 

During trial, George made several motions for a mistrial based on trial irregularities that 

occurred during testimony. Specifically, George argues that three specific trial irregularities 

support his · cumulative error argument: (I) Johnson's testimony that George looked like a 

"monster" when he shot Clarke; (2) Johnson's testimony that someone at the gas station stated 

George and McGrew were the "same guys who shot my home boys"; and (3) Michael's testimony 

Millender told him Clark was shot "like their other friend who had been shot before." Johnson's 

testimony that George looked like a monster was not an error; however, the other two comments 

were errors and will be considered when evaluating his cumulative error argument. 

12 
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A. "MONSTER" DESCRIPTION 

George argues that Johnson's description of George as a "monster" was an evidentiary 

error. George objected to the comment and asked that it be stricken from the record, but the trial 

court overruled the objection. George argues that the comment was prejudicial within the context 

of the entire trial. Because George has not established that the trial court improperly overruled his 

objection to the "monster" comment, he has failed to demonstrate an error that supports his . . 

cumulative error argument. 

8. "SAME GUYS WHO SHOT MY HOME BOYS" 

George also argues that Johnson's testimony that someone stated, "This is the same guys 

who shot my home boys a certain ,time ago, a week ago," supports his argument that there was 

cumulative error. VRP (Aug. 19, 2014) at 94. Here, there is no dispute that the trial court properly 

detennined that the comment was improper. Although the individual prejudice caused by this 

error was cured by an instruction to the jury; because the statement was improper we will consider 

it when evaluating George's cµmulative error argument. 

C. "Shot Him Like Their Other Friend Who Had Been Shot Before" 

George also argues that Michael's testimony that Millender told him Clark was shot "like 

their other ·friend who had been shot before," was improper and prejudicial. VRP (Aug. 19, 2014) 

at 163. The statement was improper because the State objected to Michael's testimony and the 

trial court sustained the objection. Because the statement was improper, we will consider it when 

evaluating George's cumulative error argument. 
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Ill. PROSECUTORIAL MISCONDUCT 

George also relies on seven alleged incidents of prosecutorial misconduct to support his 

cumulative error argument. A defendant alleging prosecutorial misconduct must show that the 

prosecutor's cond~ct was h<?th impro~er and prejudicial. State v. Emery, 174 Wn.2d 741, 756, 278 

P.3d 653 (2012). We will reverse for prosecutorial misconduct when there is a substantial 

likelihood that the misconduct affected the jury's verdict. Emery, 174 Wn.2d at 760. If a defend~nt 

fails to object to improper comments.at trial, fails to request a curative instruction, or fails to mov~ 

for a mistrial, we will not revers~ unless the misconduct was so flagrant and ill-intentioned that no 

curative instruction could have obviated the prejudice engendered by the misconduct. Emery! 174 

Wn.2d at 760-61. Before detennining whether any of the alleged incidents of prosecutorial 

misconduct support George's cumulative error.argument, we must determine which, if any, alleged 

incidents were actually improper. 

A. REFERENCE TO PRIOR TRIAL 

George alleges that the prosecutor engaged in misconduct by referring to the prior trial as 

a trial during George's testimony rather than a prior hearing. We agree. The trial court expressly 

instructed the attorneys to refer to the prior trial as a prior hearing. And the trial court reminded 

· the prosecutor of this ruling during George's cross-examination. Despite this, the prosecutor 

referred to the prior trial as a trial two more times, directly violating the trial court's order. 

Although the trial court found that the prosecutor did not act deliberately, the prosecutor's 

reference to the prior trial as a trial, in direct violation of the .trial court's order; was improper. . . 
· Accordingly, the prosecutor's reference to the prior trial as a trial is an error that we will consider 

when evaluating George's cumulative error argument. 
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8. CLOSING ARGUMENT REGARDING CONFLICTS WITH 2009 TESTIMONY 

George also argues that the prosecutor committed misconduct during closing argument by 

misstatin_g the facts regarding George's 2009 testimony. During closing argument, prosecutors 

have wide latitude to argue all reasonable inferences from the evidence. State v. Thorgerson, 172 

Wn.2d 438,448, 258 P.3d 43 (2011 ). Here, the prosecutor's arguments were based on the properly 

admitted statements that George made in 2009. The prosecutor did not misstate the evidence 

presented at trial, therefore, the argument was not improper. Accordingly, the prosecutor's 

argument regarding the differences between George's current testimony and his 2009 testimony is 

not an error that supports George's cumulative error argument. 

C. STATEMENT/SLIDE THAT GEORGE DID NOT ARGUE SELF-DEFENSE IN 2009 

Similarly, George argues that the prosecutor improperly stated that George did not argue 

self-defense in 2009 by using a slide which stated "2009 I- self-defense." Br. of Appellant at 20. 

However, the prosecutor was not stating that George never raised self-defense in 2009. Instead, 

the prosecutor was arguing that George's testimony in 2009 was insufficient to establish a claim 

of self-defense. This was a reasonable argument based on the evidence that was admitted at trial 

and was not improper. Accordingly, the prosecutor's slide and corresponding statement, that 

George's testimony in 2009 did not equal self-defense, is not an error that supports George's 

cumulative error argument. 

15 
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D. STATEMENT THAT "WE DON'T CARE WHAT THE DEFENDANT SAYS" 

George argues that the prosecutor.misstated the law regarding self-defense when he argued 

that ''we don't care what the defendant says." Br. of Appellant at 26. Because self-defense has 

both an objective and subjective· element, the prosecutor did not misstate the law in his closing 
. . 

argument. Self-defense has both subjective and objective components. George, 161 Wn. App. at 

96. The subjective component requires viewing the facts ~om the defendant's point of view. 

George, 161 Wn. App. at 96. The objective comppnent requires determining what a reasonably 

prudent person wo~ld have done in the circumstances. George, 161 Wn. App. at 96. Because 

both components must · be satisfied, the subjective component is immaterial if the objective 

component is not satisfied. See George, 161 Wn. App. at 96. 

Here, the prosecutor was arguing that, because a reasonable person would not have used 

deadly force in this situation, the jury did not need to consider whether George subjectively 

. believed deadly force was appropriate. In other words, the prosecutor was arguing that because 

George failed to prove one component of self-defense, the jury did not need to consider the other 

component. This argument was reasonable within the context of the evidence presented at trial 

and was not improper. Accordingly, there was no error that supports George's cumulative error 

argument. 

E. ARGUMENT THAT CLARK MUST HAVE HAD A GUN TO ESTABLISH SELF-DEFENSE 

. . 
George also argues that the prosecutor misstated the law in rebuttal argument by arguing 

to the jury that George could not establish a self-defense claim unless Clark had a gun at the time 

of the shooting. Although George is correct in stating that the law does not require George to 

prove that Clark had a gun in order to establish a self-defense claim, the prosecutor was not arguing . . . . . 
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. . 
that the law required George to prove Clark had a gun. Rather the prosecutor was arguing that, 

based on the specific facts of the case, the facts would not support a self-defense claim unless 

Clarke had .a gun. This argument is based on reasonable inferences drawn from the evidence 

presented at trial, therefore, it was not improper. The prosecutor's rebuttal argument that George 

could not establish a self-defense claim without proving Clark had a gun was not an error and this 

portion of the prosecutor's rebuttal argument does not support George's cumulative error 

argument. 

F. ARGUMENTTHATGEORGE WAS USED TO GETTING SHOT AT 

George argues that the prosecutor improperly presented ER 404(b) propensity evidence to 

the jury during rebuttal argument. Specifically, George argues that the prosecutor told the jury 

that George had been in several dangerous situations with McGrew and was used to being shot at. 

It is improper for a prosecutor to urge to jury to decide a case based on evidence outside the recor~. 

State v. Pierce, 169 Wn. App. 533, 553, 280 P.Jd I 158 (2012), remanded, 2016 WL 7104032 

(2016). However, this was not new propensity evidence that the prosecutor was trying to present 

during closing argument. Instead, it was argument based on evidence that was properly admitted 

during trial. Accordingly, the prosecutor's argument was not improper and this portion of the 

prosecutor's rebuttal argument does not support George's cumulative error argument. 

G. USE OF "MONSTER" COMMENT IN CLOSING 

Finally, George argues that the prosecutor committed misconduct by referring to Johns?n's 

"monster" comment in closing. argument, and by highlighting the comment on a slide during the 

argument. But this evidence was admitted at trial. And as explained above, George has provided 

no basis for establishing that the "monster" comment was improperly admitted evidence. The 

17 



C) 
it.1 

1,!J 

C 

r·,. 

···-.•. 

No. 46705-4-11 

prosecutor referred to a specific piece of evidence in closing argument which is not improper. 

George has provided no alternative explanation for why the prosecutor's argument based on 

evidence admitted at trial would be improper. Accordingly, the prosecutor's references to 

Johnson's "monster" comment were not improper and this is not an error that can support George's 

cumulative error argument. 

IV . CUMULATIVE ERROR 

George alleges that the combined effect of the alleged prosecutor misconduct and improper 

evidence deprived him of a fair trial under the cumulative error doctrine. "The cumulative error 

doctrine applies where a combination of trial errors denies the accused of a fair trial, even where 

any one of the errors, taken individually, would be harmless." In re Pers. Restraint of Cross, 180 

Wn.2d 664, 690, 327 P.3d 660 (2014), cert. denied, I 35 S. Ct. 1702 (20 I 5). To support a 

cumulative error claim, the appellant must demonstrate multiple errors. Cross, 180 Wn.2d 

at 690-91. 

After reviewing all of George's alleged evidentiary errors and instances of prosecutorial 

misconduct, we have determined that he has only identified three errors that will be considered in 

his cumulative error argument: (1) Johnson's spontaneous and nonresponsive statement that 

someone stated Clark was shot by the "same guys who shot my home boys;" (2) Michael's 

spontaneous and nonresponsive statement that "they shot him like their other friend who was shot 

before;" and (3) the prosecutor's reference to the prior trial. Even considered together, these three 

errors did not deprive George of his right to a fair trial. 

18 
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The prejudice caused by the two spontaneous, nonresponsive witness statements resulted 

in the implication that George had been involved with other shootings. However, in addition to 

. . 
being instructed to disregard the improper statements, the jury was specifically instructed that there 

was no evidence that George had participated in shootings prior to shooting Clark. · While multiple 

evidentiary errors may cause cumulative error because collectively the prejudice is too great for 

the jury to disregard, here, the specific prejudice caused by the errors was cured by an explicit jury 

instruction. Accordingly, the two comments, even when taken together, did not cause an enduring 

prejudice that denied George a fair trial. 

In contrast to the evidentiary errors, the prosecutor's improper reference to the prior trial 

allegedly prejudiced George's trial strategy and preparation rather than directly prejudicing the 

jury. However, George has not explained, either at trial or on appeal, what specific prejudice was 

caused by the prosecutor's reference to the prior trial. Therefore, even though the prosecutor's 

direct violation of a court order was improper, it did not cause prejudice that requires reversal. 

Based on the three alleged instances that we have detennined were errors, George was not 

denied a fair trial. Accordingly, his cumulative error argument fails and we affinn his second 

degree murder conviction for count I-intentional murder. 

V. DOUBLEJEOPARDY 

George argues that the trial court violated double jeopardy by entering judgment on both 

count I-intentional murder and count II-felony murder. We review double jeopardy claims de 

novo. State v. Hughes, 166 Wn.2d 675, 681, 212 P.3d 558 (2009). Double jeopardy protects a 

defendant from receiving multiple punishments for the same offense. U.S. CONST. amend. V; 

State v. Trujillo, 112 Wn. App. 390, 409, 49 P.3d 935 (2002). ''Therefore, where the jury returns 
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a verdict of guilty on each alternative charge, the court should enter a judgment on the greater 

offense only and sentence the defendant on that charge without reference to the verdict on the 

lesser offense." Trujillo, 112 Wn. App. at 411. 

Further, a trial court may violate double jeopardy by "conditionally vacating the lesser 

conviction while directing, in some fonn or another, that the conviction nonetheless remains 

valid." Siate v. Turner, 1~9 Wn.2d 448~ 464,238 P.3d 461 (2010). In Turner, our Supreme Court 

specifically directed: 

To assure that double jeopardy proscriptions are carefully observed, a judgment and 
sentence must not include any reference to the vacated conviction-nor may an order 

· appended thereto include such a reference; similarly, no reference should be made 
to the vacated conviction at sentencing. 

169 Wn.2d at 464-65. 

Here, the trial court violated the directive in Turner by referring to the guilty verdict on 

count II in George's· judgment and sentence. Accordingly, we remand to the trial court to strike 

the language in George's judgment and sentence which refers to the jury' s guilty verdict on count 

Il.4 

4 George also notes that the State mentioned both jury verdicts in its sentencing recommendations. 
In Turner, in addition to ordering the trial court to enter a corrected judgment and sentence, our 
Supreme Court ordered the trial court to "redact all references to any validity or import attributable 
to the vacated lesser conviction." 169 Wn.2d at 466. Because we remand to the trial court to 
remove the references to the jury's verdict on count II, we do not address this argument further. 
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VI. SENTENCING 

Finally, George argues that, if we decline to reverse his conviction, we should remand to 

the trial court for resentencing to allow George to seek an exceptional sentence downward based 

on his youth at the time of the shooting. George relies on State v. 0 'Dell, 183 Wn.2d 680, 358 

P.3d 359 (2015), to argue that George is now entitled to use his youth at the time of the shooting 

to request an exceptional sentence downward. In O'Dell, our Supreme Court held that the trial 

court erred by refusing· to consider an exceptional sentence downward based on its belief that it 

was prohibited from considering whether youth diminished the defendant's capacity to appreciate 

the wrongfulness of his conduct or conform his conduct to the requirements of the law. 183 Wn.2d 

at 696. Although George argues that his youth should be a ·factor to consider in evaluating his 

culpability, he has waived his challenge to his standard range sentence by failing to request an 

exceptional_ sentence downward at the time of sentencing. Therefore, we affinn George's standard 

range sentence. 

Generally, a sentence within the standard sentence range for· an offense may not be 

appealed. RCW 9.94A.585. Our courts have recognized an exception to this general rule in cases 

in which a defendant has requested an exceptional sentence, but the trial court imposed a standard 

range sentence based on its belief that it did not have the authority to grant an exceptional sentence. 

See O'Dell, 183 Wn.2d at 697. However, unlike the counsel in O'Dell, George did not ask the 

trial court to impose an exceptional sentence downward at sentencing. Therefore, George has 

failed to demonstrate that his standard range sentence is appealable. 

21 



t ... 
rl 
0 
N 

' N ,. 
f'') 

No. 46705-4-11 

We affirm George'_s conviction and sentence for second degree murder but remand to the 

trial court to strike the language in George's judgment and sentence which refers to the jury's 

guilty verdict on count II, the felony murder charge. 

A majority of the panel having determined that this opinion will not be printed in . the 

Washington Appellate Reports, but will be filed for public record in accordance with RCW 2.06.040; 

it is so ordered. 

SUTTON, J. t 
We concur: 

-,~~_c_:;r._. ·---
B1r. .GE' ...;J . . . · . . 

;=~~-· ' ~ J, 
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