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I. STATUS OF PETITIONER

Petitioner, VENIAMIN RUSEYV, seeks relief from unlawful
confinement.

1. Petitioner Rusev is now in the custody of the Washington
Department of Corrections following his conviction in Pierce County
Superior Court No. 14-1-00779-7. Appendix A, B.

2. Petitioner Rusev was convicted after a jury trial in the
aforementioned cause of two counts of robbery in the first degree and
one count of assault in the first degree, each with associated firearm
enhancements. Appendix E.

2. Petitioner Rusev was sentenced by Judge John R. Hickman
on June 26, 2015, to serve 335 months confinement in the custody of
Washington Department of Corrections. Appendix A.

3. Petitioner Rusev was represented at trial by Bryan Hershman,
1105 Tacoma Avenue South, Tacoma, WA 98402.

4. Petitioner Rusev appealed from the decision of the trial court.

That matter was heard in this Court in State v. Rusev, CoA 47762-9-11.

Petitioner Rusev’s lawyer in the Court of Appeals was Lise Ellner, P.O.

Box 2711, Vashon, WA 98070. The Court of Appeals affirmed Mr.



Rusev’s conviction, but remanded for resentencing in order for the trial
court to strike any reference to mandatory minimum sentence.

5. Petitioner Rusev sought discretionary review in the
Washington Supreme Court No. 94462-8 of the portion of the Court of
Appeals opinion. Petitioner Rusev was represented in his request for
discretionary review by the undersigned, David L. Donnan, 600 First
Avenue, Suite 512, Seattle, WA 98104. The Washington Supreme
Court denied discretionary review on September 6, 2017.

6. The Court of Appeals issued the mandate on September 13,
2017. Appendix G.

7. On remand following direct appeal, Mr. Rusev was
resentenced at which time Judge Hickman removed reference to any
mandatory minimum sentence. Appendix B, F.

8. Since his conviction Petitioner Rusev has not asked a court
for any other relief from his judgment and sentence other than that
already outlined above.

II. GROUNDS FOR RELIEF

A. Issues.
1. Defendants are entitled to have the jury fully instructed on the

relevant law in a criminal case. The lack of instructions regarding self-



defense, defense of others and the justifiable use of force precluded the
necessary analysis and jury findings on essential elements of assault.
Because there was no reasonable tactical basis not to fully instruct the
jury and the absence of those instructions prejudiced Mr. Rusev’s
ability to receive a full and fair determination of the issues surrounding,
his conviction should be reversed.

2. The robbery and assault of Thor Onishchuk occurred in the
same place, at the same time, involved the same victim and shared the
same criminal objective. As a result, these offenses should have been
treated as the same criminal conduct. Where there was no tactical or
strategic reason not to request the sentencing, court find the same
criminal conduct, defense counsel failed to provide constitutionally
sufficient representation and Mr. Rusev was substantially iarejudiced by
this failure.

3. Prosecutors have special duties which limit their advocacy.
Where improper argument which is inflammatory, unduly emotional
and relies upon matters outside the evidence, there is a significant
chance it compromised the jury’s ability to thoughtfully consider the
evidence and render its verdict. Under such circumstances, a new trial

is required.



'4. Where multiple firearm enhancements result in a sentence
which is excessive, the defendant may seek an exceptional sentence.
Where there is no reason not to seek an exceptional sentence and there
is a reasonable probability that the sentencing judge would have
considered such a request favorably, Mr. Rusev was substantially
prejudiced by his attorney’s failure to advocate for the mitigated
sentence and a new sentencing hearing is warranted.

5. The constitutional guarantee against double jeopardy protects a
defendant against multiple punishments for the same offense. Mr. Rusev
contends the robbery and assault convictions as to Thor Onishuck
constitute the same offense in this case because the same evidence proved
both counts. Remand for resentencing is, therefore, required.

B. Facts.

Veniamin “Ben” Rusev (DOB 1/27/83) emigrated from Russia
when he was 18 years old. He worked for a while in the hotel industry but
eventually developed his own business repairing cars. He lived in a
Tacoma apartment, with his brother Dimitiry Rusev, which was attached

to the garage where he did his work. RP 510-1 1.}

! For clarity, petitioner Veniamin Rusev, and co-defendant Vossler
Blesch, are referred to by their last names. Because the alleged victims share the
last name Onishchuk, they are referred to by their first names, Thor and Dmytro.



Rusev would occasionally work on cars for Vitali Alesik, who
bought them, fixed them up, and then resold them. RP 510-11. Rusev
specifically worked on a Volvo for Alesik, who allowed him to drive it for
a few months while he tried to fix it, but ultimately concluded it was
beyond repair. RP 512, 604-05.

The victims, Thor Onishchuk and his younger brother Dymtro
Onishchuk, also worked for Alesik on occasion. RP 507.

In a separate transaction, Thor had sold a Mercedes-Benz to his
cousin, Oleg Mikhalchuk. Oleg, who was also a friend of Alesik’s asked
Rusev to look at a Mercedes he bought from Thor. RP 516. Rusev
concluded the Mercedes was unsafe and irreparable, and Thor had cheated
his own cousin by selling such a dangerous car. RP 522, 567, 607-08, 667,
669, 671, 674, 688-89. Oleg returned the Mercedes and the keys, but Thor
denied there were any problems with the Mercedes and refused to return
Oleg’s money. RP 670-74.

On the day of the incident, February 23, 2014, Rusev had asked
had arranged for Alesik to retrieve his Volvo from Rusev’s shop. RP
1639-40. Rusev thought Alesik was coming to get the Volvo with

someone else. RP 1384. Alesik testified he told Rusev he was coming to

The brothers’ cousins, Oleg and Yaheni Mikhalchuk, are also referred to by their
first names. Vitali Alesik, is referred to by his last name. No disrespect intended.



get the car, but also later said was sending others. RP 421, 523-32, 619-20,
637-39, 643-51.

That day Rusev and his friends had planned a barbeque and were
going to go to a shooting range later to test fire Vossler Blesch’s new .45
handgun. RP 951, 1044-45, 1051, 1322-24. After Rusev, Blesch, Dimitiry,
and another friend were done barbequing; they were playing video games
when they saw a BMW drive up in front of Rusev’s apartment and then
leave. RP 1286. Dymtro and Thor had driven to Rusev’s in the BMW, but
did not know they needed to drive to the rear of the building to access the
garage until after they spoke to Alesik by phone. RP 358-59.

When Thor and Dymtro demanded the Volvo, Rusev told them he
needed to check with Alesik before handing over the keys and the car. RP
1384. The situation in the garage soon became tense. RP 968-69, 977.
Rusev was upset and according to Blesch walked in a circle around Thor
and Dymtro. RP 977.

Blesch knew that Rusev wanted him to accompany the group into
the garage because Rusev did not trust Thor. RP 962, 1040-41, 1065. Once
in the garage, Blesch moved his jacket aside so that Thor and Dymtro
could see the handgun in his waist band. RP 962-66, 1069, 1071-73.

Blesch does not speak Russian. RP 936-39. As a result, he did not

understand the conversation in Russian between Rusev and Thor. Blesch



did observe Dymtro and Thor begin handing over their wallets, jackets and
shoes. RP 368, 975, 981-82, 1043-44. The shoes were kicked aside and the
jackets and other items were placed on the Volvo. RP 388, 982, 1671-72.
Rusev looked at Thor’s wallet for identification and Ihor’s driver’s license
to find about his name and then put it on top of the Volvo as well. RP 396,
463, 803.

Rusev made a phone call, presumably to Alesik, to confirm who
was picking up the Volvo. RP 978-79. Rusev also asked Blesch to rack the
gun to maintain control of the situation. RP 985-86, 1036. In his
continuing effort to maintain control of the situation, Rusev then told Thor
and Dymtro to take off their pants. RP 1121-22. Thor refused. RP 813-22,
989-93.

At this point, Thor told Dymtro they needed to attack Rusev
together and use Rusev as a shield to get out of the garage. RP 397-98.
Thor grabbed Mr. Rusev first. RP 847, 851, 8§96, 1021. Blesch saw Dymtro
grab for his waistband at the same time that Ihor and then Dymtro started
fighting Rusev, ultimately grabbing him in a bear hug. RP 454-63, 484,
994, 1023-24, 1121-22, 1170. Ihor testified he was 3-4 inches taller than
Rusev and Dymtro is strong because he goes to the gym every day, so they

could have overpowered Rusev. RP 1023-24.



Blesch believed that Mr. Rusev was fighting for his life and when
Rusev yelled “Vossler, Vossler,” or “help me,” Blesch panicked and hit
both Rusev and Thor with a single shot. RP 995, 1039-40, 1055-60, 1625.
Blesch explained that before the shooting, Thor and Dymtro were the
aggressors and his intent was to defend Rusev. RP 1072. Blesch was
particularly concerned because it appeared Dymtro was reaching to pull
something, perhaps a gun, from his midsection. RP 1053-54. Rusev,
however, never said “shoot” or did anything to indicate he wanted Blesch
to shoot. RP 1060, 1118, 1158-60. Blesch’s shot paralyzed Ihor, however,
and tore off part of Rusev’s ear. RP 769, 993, 1385, 1650.

Rusev was in shock after Blesch fired the gun, but he walked over
to Blesch who was still pointing the gun at Thor and Rusev moved his arm
down and then called 9-1-1 to get help for Thor. RP 995, 1057-58, 1246,
1308. Both Rusev and Blesch were cooperative with police and explained

what had transpired. RP 1046, 1379-81, 1571, 1625-26.



C. Argument.

MR RUSEV PRESENTS SEVERAL CLAIMS WHICH
WARRANT RELIEF IN THE FORM OF REVERAL
OF HIS CONVICTION AND SENTENCE OR A
REFERENCE HEARING.

1. Mr. Rusev is restrained and presents claims for
which he may obtain relief.

RAP 16.4 requires the appellate court grant relief to a petitioner
under a “restraint” that is “unlawful.”? Mr. Rusev remains under restraint
as he is confined, in the custody of the State of Washington‘s Department
of Corrections, following his conviction and sentencing in Pierce County
Superior Court No. 14-1-00779-7, serving a sentence of 335 months
confinement.’

As a personal restraint petitioner, Mr. Rusev may obtain relief by

demonstrating either a constitutional violation or a violation of the laws of

2 RAP 16.4(a):

Except as restricted by section (d), the appellate court
will grant appropriate relief to a petitioner if the petitioner is
under a "restraint" as defined in section (b) and the petitioner’s
restraint is unlawful for one or more of the reasons defined in
section (c).

3 RAP 16.4(b):

A petitioner is under a "restraint” if the petitioner has
limited freedom because of a court decision in a civil or criminal
proceeding, the petitioner is confined, the petitioner is subject to
imminent confinement, or the petitioner is under some other
disability resulting from a judgment or sentence in a criminal
case.



the State of Washington. RAP 16.4(c) (2), (6);" In re Riefschnieder, 130

Wn.App. 498, 501, 123 P.3d 496 (2005) (citing In re Pers. Restraint of

Cashaw, 123 Wn.2d 138, 148, 866 P.2d 8 (1994)).

2. Mr. Rusev’s conviction and sentence were obtained in
violation of our state and federal constitution,
making his restraint unlawful.

Mr. Rusev’s restraint is unlawful because his conviction was

obtained, and his sentence imposed, in violation of his state and federal

‘RAP 16.4(c) provides that the restraint must be unlawful for one or
more of the following reasons:

(1) The decision in a civil or criminal proceeding was entered
without jurisdiction over the person of the petitioner or the
subject matter; or

(2) The conviction was obtained or the sentence or other order
entered in a criminal proceeding or civil proceeding instituted
by the state or local government was imposed or entered in
violation of the Constitution of the United States or the
Constitution or laws of the State of Washington; or

(3) Material facts exist which have not been previously presented
and heard, which in the interest of justice require vacation of
the conviction, sentence, or other order entered in a criminal
proceeding or civil proceeding instituted by the state or local
government; or

(4) There has been a significant change in the law, whether
substantive or procedural, which is material to the conviction,
sentence, or other order entered in a criminal proceeding or
civil proceeding instituted by the state or local government,
and sufficient reasons exist to require retroactive application
of the changed legal standard; or

(5) Other grounds exist for a collateral attack upon a judgment in
a criminal proceeding or civil proceeding instituted by the
state or local government; or

(6) The conditions or manner of the restraint of petitioner are in
violation of the Constitution of the United States or the
Constitution or laws of the State of Washington; or

(7) Other grounds exist to challenge the legality of the restraint
of petitioner.

10



constitutional rights to due process of law and jury trial, as well as the
effective assistance of counsel and the right to be free from double
jeopardy and cruel and unusual punishments. See In re Khan, 184 Wn.2d

679, 688-91, 363 P.3d 577 (2015); State v. Henderson, 182 Wn.2d 734,

344 P.3d 1207 (2015). For the reasons outlined herein, the proceedings

were inconsistent with the fundamental prerequisites of justice.

a. The jury instructions failed to properly advise the
jury regarding the State’s burden to disprove
self-defense beyond a reasonable doubt and the
failure to seek proper instructions was not
reasonable.

i. Instructions must properly inform the jury of
the law.

Jury instructions must properly inform the jury of the applicable
law, not mislead the jury, and permit each party to argue its theory of the
case. State v. LeFaber, 128 Wn.2d 896, 903, 913 P.2d 369 (1996),

abrogated on other grounds in State v. O’Hara, 167 Wn.2d 91, 217 P.3d
756 (2009). Read as a whole, the jury instructions must make the relevant
legal standard manifestly apparent to the average juror. LaFaber, 128
Wn.2d at 900; State v. Allery, 101 Wn.2d 591, 595, 682 P.2d 312 (1984).
The instructions must specifically convey to the jury that the State bears
the burden of proving every essential element of a criminal offense

beyond a reasonable doubt. State v. Bennett, 161 Wn.2d 303, 306-07, 165

P.3d 1241 (2007), citing Victor v. Nebraska, 511 U.S. 1, 5-6, 114 S.Ct.
1239, 127 1.Ed.2d 583 (1994). It is reversible error to instruct the jury in a

11



manner relieving the State of its burden to prove every element of a crime
beyond a reasonable doubt. Bennett, 161 Wn.2d at 307; Sullivan v.
Louisiana, 508 U.S. 275, 280-81, 113 S.Ct. 2078, 124 L.Ed.2d 182 (1993).
Where the accused is charged with first degree assault those
essential elements are defined by statute and caselaw.” RCW 9A.36.011
(1) (2). To convict someone of first degree assault, the jury must find that
he intended to inflict great bodily harm, assaulted the victim, and inflicted

great bodily harm. State v. Rodriguez, 121 Wn.App. 180, 187, 87 P.3d

1201(2004).% A criminal assault requires unlawful force. State v. Acosta,

101 Wn.2d 612, 619, 683 P.2d 1069 (1984).” Where the accused acted in
self-defense, the force was not unlawful and the predicate assault was not

committed. Id.%

3 Mr. Rusev was charged in Count III of the Information with assault in
the first degree by “acting as an accomplice ... unlawfully and feloniously, with
intent to inflict great bodily harm, intentionally assault I. Onishchuk with a
firearm or deadly weapon or by any other means likely to produce great bodily
harm or death, contrary to RCW 9A.36.010(1)(a).”

® Assault in the first degree includes a specific intent element. State v.
Thomas, 123 Wn.App. 771, 98 P.3d 1258, review denied,154 Wn.2d 1026
(2004). The mens rea of first-degree assault is intent to inflict great bodily harm.
State v. Rivera, 85 Wn.App. 296, 932 P.2d 701, review denied, 133 Wn.2d 1002
(1997). Apprehension of one assaulted is not necessary element of assault in first
degree. State v. Stationak, 1 Wn.App. 558, 463 P.2d 260 (1969).

" Three common-law definitions of the term “assault,” which is not
statutorily defined, are: (1) attempt, with unlawful force, to inflict bodily injury
upon another; (2) unlawful touching with criminal intent; and (3) putting another
in apprehension of harm whether or not actor intends to inflict or is incapable of
inflicting that harm. State v. Aumick, 126 Wn.2d 422, 894 P.2d 1325 (1995).

8 Where the defendant was charged as an accomplice to first or second
degree assault committed by another, the State must prove the defendant had
general knowledge of the crime of “assault.” See Court’s Instruction 6.
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To be entitled to a jury instruction on self-defense, the defendant
must produce some evidence demonstrating self-defense; however, once
the defendant produces some evidence, the burden shifts to the

prosecution to prove the absence of self-defense beyond a reasonable

doubt. See State v. Janes, 121 Wn.2d 220, 237, 850 P.2d 495 (1993)

(defendant bears initial burden of producing evidence killing occurred in
circumstances amounting to self-defense); State v. Acosta, 101 Wn.2d at
619 (State bears burden of disproving self-defense in second degree
assault prosecution).

Where self-defense is an issue, the jury instructions must “more
than adequately” inform the jury of the law on self-defense in order to

pass appellate scrutiny. State v. Walden, 131 Wn.2d 469, 473, 932 P.2d

1237 (1997) (emphasis added). When the “defense-of-others™ defense to
assault charge is properly raised, trier of fact must determine whether
actor’s apprehension of danger and use of force were reasonable. State v.
Kirvin, 37 Wn.App. 452, 682 P.2d 919 (1984). Where the jury was
misinformed regarding the application of the law of self-defense, this
amounts to an error of constitutional magnitude because it touches on the
essential elements of the crime and the burden of proof. This is a question
which must be answered on a case-by-case basis; however, the
circumstances here demonstrate the failure of the jury to touch on all the
essential elements of the crime. Walden, 131 Wn.2d at 473. This is
because when the facts present a question of self-defense, the State must

prove the absence of self-defense beyond a reasonable doubt, just as any
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other element. Acosta, 101 Wn.2d at 615-16. The constitution requires the
jury be instructed as to each element of the offense charged and this

require also applies to a self-defense jury instruction. State v. Mills, 154

Wn.2d 1, 7, 109 P.3d 415 (2005); State v. Fowler, 114 Wn.2d 59, 69-70,

785 P.2d 808 (1990).

The failure to provide the jury with a complete definition of assault
which reflected the right to self-defense and its interplay with Mr. Rusev’s
complicity in the acts of Vossler Blesch. This was fatal to the defendant
and prejudicial because the jury was left with that all shootings are
assaults as a matter of law. See Court’s Instruction 22. The first of the two
definitions of assault indicate simply that “An assault is an intentional
shooting of another person that is harmful or offensive regardless of
whether any physical injury is done to the person. A shooting is offensive
if the shooting would offend an ordinary person who is not unduly
sensitive.” Id. The second definition advised the jury “[a]n assault is also
an act, with unlawful force, done with the intent to create in another
apprehension and fear of bodily injury...” Court’s Instruction 22. The
first makes no allowance for self-defense and the second fails to define
what would be “unlawful force.” Id. Self-defense instructions were

necessary to guide the jury through its analysis of the facts.
While a defendant whose aggression provokes assaultive contact

may lose his right of self-defense, this is a question for the jury guided by

an appropriate first-aggressor instruction. Proper self-defense instructions
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are necessary to allow the jury to put themselves in the defendant’s shoes
and from that perspective determine the reasonableness from all the
surrounding facts and circumstances as they appeared to the defendants.

State v. Rodriguez 121 Wn.App. 180, 184-86, 87 P.3d 1201 (2004). The

degree of force permitted in self-defense may be limited to what a
reasonably prudent person would find necessary under the conditions as
they appeared to the defendant, but that is a decision which belongs to the
trier of fact. See State v. Bailey, 22 Wn.App. 646, 650, 591 P.2d 1212
(1979).
ii. There was substantial evidence of self-defense
which directly impacted the determination of

Mr. Rusev’s knowledge and complicity in the
“assault.”

To be entitled to a jury instruction on self-defense, a defendant

must produce some evidence demonstrating self-defense. Walden, 131
Wn.2d at 473. Furthermore, the defendant may rely on evidence solicited
from the State’s witnesses to make the case for self-defense because the
parties are entitled to the benefit of all the evidence admitted at trial.

In Mr. Rusev’s case, Dymtro Onishchuk testified that it was Thor
who grabbed Mr. Rusev. RP 398. Dymtro then grabbed Mr. Rusev from
behind and they held him in a “bear hug” as they pushed toward the door
using Rusev as a shield. RP 398, 407, 464, 474, 484-85. Dymtro
acknowledged it was he and his brother who put their hands-on Mr.

Rusev. RP 466.
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Thor confirmed that he remembers grabbing Mr. Rusev’s shoulder
and pushing him to the side toward the door. RP 1021. Thor acknowledge
he was 3-4 inches taller than Mr. Rusev and that Dymtro is very strong
and goes to the gym every day. RP 1023. Thor was confident he and
Dymtro would have overpowered Mr. Rusev. RP 1024.

Vossler Blesch testified that although Mr. Rusev did indicate he
wanted him present, with his gun, they never planned on shooting anyone.
RP 963. Mr. Blesch further confirmed that Ihor pushed Mr. Blesch and
then grabbed him. RP 994, 1039. Thor was on top, in a kind of a bear hug.
RP 994. After scuffling for a few seconds, Mr. Blesch testified that Mr.
Rusev called out for help.” RP 995, 1039. “Voss help me.” RP 995. Blesch
testified it was then that he raised the gun and fired one shot he aimed at
Thor’s arm. RP 995, 1040.

Mr. Blesch testified that Mr. Rusev was bent over, trapped in this
aggressive bear hug, when he pulled the trigger. RP 1050. Blesch did so
with the intent to defend Mr. Rusev. RP 1052. Mr. Blesch went on to
explain that he was scared because the brothers had spoken to each other
in Russian, which he did not understand, at the same time it looked like
one was going to make a move to pull something from his waist which
may have been a gun. RP 1054. Mr. Blesch testified it was in the grips of
that fear that he took the safety off and fired in a panic. RP 1055. Blesch

was aiming for Thor’s arm. RP 1058. Blesch testified did not intend to hurt

’ Dymtro did not recall if Mr. Rusev said anything immediately before
the shot was fired. RP 399.
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anyone. RP 1059. Instead he affirmed his earlier statement to the police,
“Aggressor Onishchuk was communicating to the other brother in
Russian. The other brother looked at me like he was going to pull
something out on me since he still had his hand on his belt.” RP 1160.

Nothing Mr. Rusev did indicated he wanted Mr. Blesch to pull the
trigger. RP 1060. Before the shooting, Mr. Blesch saw the Onishchuks as
the aggressors. RP 1072. Mr. Blesch’s statement to police specifically
described the Onishchuk brothers as the aggressors. RP 1158-60.

Mr. Blesch later told his mother that he had shot someone after two
individuals attacked his friend. RP 1075. He reiterated from the witness
stand that he believed Mr. Rusev was fighting for his life after the
Onishchuks had grabbed him. RP 1149. It was then that Mr. Rusev cried
out for help. RP 1151. He called for help and Mr. Blesch reacted with the
tragic results of firing a shot that injured by Thor as well as Mr. Rusev. RP

1118.
Mr. Rusev presented substantial evidence that Vossler Blesch was

acting in defense of Mr. Rusev and he was entitled to have the jury
determine the lawful scope of his ability to defend themselves, Mr.
Blesch’s ability to come to his defense, and its interplay with his

culpability for the assault. No instructions on self-defense were given,
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however, and none were sought by defense counsel. See Court’s
Instructions to the Jury; Defendant’s Proposed Instruction.

For defense counsel’s failure to request to amount to deficient
performance, Mr. Rusev must show that had counsel requested the
instruction, the trial court would have given it. In this case there was
substantial evidence from which the defense could argue, and the jury
could find, that the Onishchuks were the aggressors in the scuffle which
preceded the shooting, having grabbed Mr. Rusev and placed himina
“bear hug.” Mr. Blesch testified he perceived an imminent threat to Mr.
Rusev’s life and he acted in response to that threat. The reasonableness
and reliability of this evidence was a question for the jury. Only following
proper instructions could the jury determine Mr. Rusev’s culpability, but

that was not possible without being instructed on the law of self-defense

and the impact it had on the State’s burden of proof.!

10 Defense counsel specifically disavowed he was arguing self-defense in
closing argument following an objection by the State. RP 1903. The prosecutor
reiterated that point in her rebuttal. RP 1921.

' Without proper instruction on the right to self-defense then the jury
runs the risk the instructions can impinge on citizen’s right to bear arms or that
the jury might draws adverse inference from the exercise of those constitutional
rights. See State v. Rupe, 108 Wn.2d 734, 743 P.2d 210 (1987).
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iii. The failure to seek self-defense instructions
served no reasonable tactical or strategic

purpose.

Every person accused of a crime has a constitutional right to
effective assistance of counsel. U.S. Const. amend. VI;12 Const. art. I, §

22:13 United States v. Cronic, 466 U.S. 648, 654, 104 S.Ct. 2039, 80

L.Ed.2d 657 (1984); In re Khan, 184 Wn.2d 679, 688, 363 P.3d 577

(2015); State v. Hendrickson, 129 Wn.2d 61, 77, 917 P.2d 563 (1996).

“The right to counsel plays a crucial role in the adversarial system

. embodied in the Sixth Amendment, since access to counsel’s skill and
knowledge is necessary to accord defendants the ‘ample opportunity to
meet the case of the prosecution’ to which they are entitled.” Strickland v.
Washington, 466 U.S. 668, 685, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984),

quoting Adams v. United States ex rel. McCann, 317 U.S. 269, 276, 63

S.Ct. 236, 87 L.Ed.2d 268 (1942); Cronic, 466 U.S. at 653-54.
In Mr. Rusev’s case, the failure to request instructions on self-
defense in order to outline its interplay with the burden of proof and the

legal limits of the first aggressor doctrine was not a reasonable or

12 The Sixth Amendment provides, in relevant part, “In all criminal
prosecutions, the accused shall enjoy the right... to have the Assistance of
Counsel for his defense.”

B Article I, § 22 of the Washington Constitution provides, in relevant
part, “In criminal prosecutions the accused shall have the right to appear and
defend in person, or by counsel...”
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legitimate tactical decision. Compare e.g. State v. Rodriguez, 121

Wn.App. 180, 184-85, 87 P.3d 1201 (2004) (defense counsel was
deficient for not requesting an adequate self-defense instruction); State
v. Powell, 150 Wn.App. 139, 155, 206 P.3d 703 (2009) (failure to
request reasonable belief instruction was deficient performance); In re

Personal Restraint of Hubert, 138 Wn.App. 924, 926-30, 158 P.3d 1282

(2007) (failure to advance defense that defendant reasonably believed
victim was not mentally incapacitated constituted deficient
performance); State v. Aho, 137 Wn.2d 736, 745-46, 975 P.2d 512
(1999) (ineffective assistance in failing to investigate effective date of
statute and then proposing instruction that allowed conviction under
that statute). Defense counsel was left arguing self-defense without an
instructional support for the jury when he notes that “Vossler was
shocked that he had fired that gun. Remember what he said? I pulled it
out and, in a panic, fired because he saw the client fight for his life.”
RP 1888.

As with the foregoing cases, Mr.(RuseV’s trial counsel failed to
provide proper instructions necessary to advance the crucial aspects of
his defense presented by the evidence. Rodriguez, 121 Wn.App. at 184-

85; Powell, 150 Wn.App. at 155; Hubert, 138 Wn.App. at 926-27. Such
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conduct could not be characterized as legitimate tactic and this failure
amounted to deficient performance. Strickland, 466 U.S. at 694.

Where defense counsel argues that the defendant didn’t ask Blesch
to shoot. “He just asked him to come to his aid. Counsel would suggest to
you in or a dime, in for a dollar. All he had to do was ask for the assault.
At that point I’d submit to you my client was in a defensive mode, not an
aggressive mode. He was asking for help for his own defense.” RP 1904.
This is a request for defense of another, undertaken without the benefit of
any instructions for the jury to support this argument or to explain the
application of burden of proof. There is no reasonable tactical or strategic
reason not to provide the jury with the legal basis to support this argument.

Based on the argument and testimony elicited, there was a
significant question regarding the right to defense of persons and
property. Under these circumstances, there was no objectively
reasonable tactical basis for failing to request instructions. See e.g.
Powell, 150 Wn.App. at 155. An attorney renders constitutionally

inadequate representation when he or she engages in conduct for which

there is no legitimate strategic or tactical basis. State v. McFarland, 127

Wn.2d 322, 335-36, 899 P.2d 1251 (1998)."* A decision is nota

" See also State v. Fernandez-Medina, 141 Wn.2d 448, 459-62, 6 P.3d
1150 (2000) (an inconsistent defense goes to the weight of, but does not entirely
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permissible tactical or strategic choice if it is not reasonable. Roe v.
Flores-Ortega, 528 U.S. 470, 481, 120 S.Ct. 1029, 145 L.Ed.2d 985

(2000); see also Wiggins v. Smith, 539 U.S. 510, 521, 123 S.Ct. 2527,

156 L.Ed.2d 471 (2003) (“[t]he proper measure of attorney
performance remains simply reasonableness under prevailing
professional norms”). While an attorney’s decisions are treated with
deference, the actions must be reasonable under the circumstances and
that was not true here.
iv. Mr. Rusev’s right to a fair trial was
prejudiced by the failure to provide the jury

with instructions essential to assessing
critical issues.

The prejudice that resulted from the failure to request a
necessary instruction flows from the jury’s having no way to
understand the legal significance of the evidence. See e.g. Hubert, 138
Wn.App. at 932. This problem is barticularly acute in the case of self-
defense because it is the State’s burden, once the issue is raised, to
disprove the act was in self-defense, beyond a reasonable doubt.
Walden, 131 Wn.2d at 473-74. Where defense counsel fails to identify

and present a viable defense available to the charged crime and there is

negate the evidence supporting alternative instructions); State v. McClam, 69
Wn.App. 885, 850 P.2d 1377, review denied, 122 Wn.2d 1021 (1993).
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evidence to support that defense, the defendant has been denied a fair
trial. Powell, 150 Wn.App. at 156.

The prosecutor posits the only “question is did the defendant act
as an accomplice with Vossler Blesch in the ... robbery of both Ihor
Onishchuk and Dymtro Onishchuk and the assault of Thor? And the
answer to that is yes.” RP 1840. Without an instruction fully defining
self-defense, defense of others, justifiable use of force, its relevance to
the determination of “lawful force” and whether or not Mr. Rusev was
knowingly complicit in the “assault.” The prosecutor argued the need to
find general knowledge of the crime of assault. RP 1852. Given the
lack of instructions, however, this essentially nullified this critical
aspect of the defense because it failed to provide the jury with an
opportunity to make a finding on all the essential elements of the
offense charged. See Powell, 150 Wn.App. at 156; Hubert, 138
Wn.App. at 930-32. This certainly includes a proper description of the.
first aggressor and how that plays into the continuum of legal
responsibility. The prosecutor argues however that “since the State’s
proven that they’re an accomplice, you view everything they do
together as a whole.” “so if Vossler Blesch met three of the four

elements and the defendant met one, that’s sufficient. That’s all we
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have to prove.” RP 1854. The question is not answered by the mere fact
that a gun was present, even if Mr. Rusev facilitated its presence.

The jury’s ability to properly apply the burden of proof,
particularly here where the burden is on the State to disprove self-
defense, requires the full legal construct in order to produce a just and
reliable result. Rodriguez, 121 Wn.App. 184-85. This is an etror of
constitutional magnitude and substantially prejudices Mr. Rusev’s
ability to receive a fair determination by the jury on all the essential
elements of his alleged offense.

b. Improper argument by the prosecutor

compromised the jury’s ability to fully and
fairly adjudicate of the charges.

1. Prosecutor has special duties which
circumscribe their advocacy.

A prosecutor serves two important functions. A prosecutor must
enforce the law by prosecuting those who have violated the peace and
dignity of the state by breaking the law. A prosecutor also functions as the
representative of the people in a quasi-judicial capacity in a search for

justice. State v. Case, 49 Wn.2d 66, 70-71, 298 P.2d 500 (1956) (quoting

People v. Fielding, 158 N.Y. 542, 547, 53 N.E. 497 (1899)). Over a 100

years ago, Fielding’s words bear repeating again:
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[A] public prosecutor ... is a quasi-judicial officer,
representing the people of the state, and presumed to act
impartially in the interest only of justice. If [s]he lays aside
the impartiality that should characterize his official action,
to become a heated partisan, and by vituperation of the
prisoner and appeals to prejudice seeks to procure a
conviction at all hazards, [s]he ceases to properly represent
the public interest, which demands no victim, and asks no
conviction through the aid of passion, sympathy or
resentment.

Fielding, 158 N.Y. at 547, 53 N.E. 497, quoted with approval in Case, 49
Wn.2d at 70-71.

Defendants are among the people the prosecutor represents. The
prosecutor owes a duty to defendants to see that their rights to a
constitutionally fair trial are not violated. Case, 49 Wn.2d at 71. Thus, a
prosecutor must function within boundaries while zealously seeking
justice. Id.

ii. The prosecutor’s closing and rebuttal included
improper argument.

It is improper under Washington law for a prosecutor, a representative of
the State, to comment on the credibility of the witnesses or the guilt and

veracity of the accused. State v. Warren, 165 Wn.2d 17, 26-30, 195 P.3d

940 (2008). The rules provide that an attorney shall not assert his or her
personal opinion as to the justness of a cause, as to the credibility of a

witness, or as to the guilt or innocence of an accused. See State v. Brett,

126 Wn.2d 136, 175, 892 P.2d 29 (1995); State v. Case, 49 Wn.2d 66, 298
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P.2d 500 (1956). Moreover, a prosecutor violates a defendant’s Fourteenth
Amendment and Washington Constitution article I, section 22 right to an
impartial jury when the prosecutor resorts to incendiary and inflammatory

rhetoric to achieve convictions. State v. Claflin, 38 Wn.App. 847, 850, 690

P.2d 1186 (1984) (use of a poem with vivid and highly inflammatory
imagery an appeal to the jury’s passion and prejudice).

In this case, the prosecutor began her closing argument with a
passionate appeal to the sympathies of the jury by invoking the emotional
state of Dymtro, “as he held his brother in his arms and applying pressure
to the gunshot wound, pleading with the defendant to call 911 for help, he
was terrified that his brother wasn’t going to make it.” RP 1828.

The prosecutor then chose to throw her own personal prestige and
conclusions into the jury’s effort to weigh of the evidence.

I submit to you that the defendant”s account of what

occurred when he spoke to the detectives completely

minimized his involvement, completely minimized his

actions, what he did in the robbery and assault of these two.

RP 1846.

Similarly, as to the credibility of Vossler Blesch, the prosecutor
again interjected her personal opinion,

I submit to you that Vossler Blesch’s testimony, although

difficult at times and back and forth at times, you look at

what he told the detective and what he testified to and what
he told you about the actions, yeah, frantic situation, but
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actively participated in it, actively participate in at the
request of the defendant.

RP 1847.
As to the reliability of Thor and Dymtro, again the prosecutor
places her own personal endorsement on their credibility,

Back to Thor’s and Dmytro’s testimony, I submit to you
that it was credible. There’s an issue with Thor. There’s
spots that he doesn’t have a memory of. He doesn’t have a
memory of ever doing anything that was physically
aggressive towards the defendant other than pushing him
off to the side. I submit to you that it’s not a matter of his
lying to you or being deceptive to you or to the law
enforcement when they came out total to him or to defense
counsel and myself when we went to talk to him.

RP 1848.

As to the robbery charge, the prosecutor summarizes the evidence
and again places her personal prestige behind the conclusion, “I submit to
you his intent is to commit the theft and it’s to commit it with force.” RP
1862. On this point, the prosecutor continues,

I submit to you the State has proven beyond a reasonable

doubt that the defendant acted with knowledge, that his

actions of demanding, of grabbing, of handing, all of those

actions support that we’ve proven beyond a reasonable

doubt that he acted with knowledge to commit the crime of

robbery.

RP 1863-64. Lastly, the prosecutor asserts:
I submit to you that the State has proven the defendant

acted as an accomplice with Vossler Blesch, and he acted
with the general knowledge that his aiding and facilitating
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for the crime of robbery, which was then elevated to
robbery in the first degree because of the firearm involved,
and he acted with the general knowledge of aiding and
facilitating the simple crime of assault.

RP 1868-69.
In her rebuttal the prosecutor argued again,

I submit to you that they did plan an assault, and I went
through several pieces of evidence and testimony that came
out on why that assault was planned, but the robbery was
not.

RP 1915. Finally,

And I submit to you that based on the defendant’s actions,

his intentional deliberate actions, it was clear that he

wanted to cause fear and intimidate Dmytro and Thor. And

it’s clear that he acted with the intent to take their property

and to do so with force with Vossler behind him.

RP 1923.

The prosecutor’s closing and rebuttal arguments were significantly
tainted by her opening appeal to passions and prejudices of the jury and
were followed by numerous assertions of her own personal beliefs
regarding the credibility of the witnesses and the verdict.

iii. Improper argument, taken as a whole,

compromised the reliability of the jury’s
verdict.

In Mr. Rusev’s case, the improper argument included
inflammatory rhetoric designed to stoke sympathy for the victims and then

was reinforced by the prosecutor’s first person endorsements of the
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credibility of her witnesses. When viewed in its totality these improper

arguments warrant reversal because they were “both improper and

prejudicial.” State v. Fisher, 165 Wn.2d 727, 747, 202 P.3d 937 (2009)

(citing State v. Gregory, 158 Wn.2d 759, 858, 147 P.3d 1201 (2006)). A

review of this record in its entirety, creates a clear picture of the
prejudicial effect of a prosecutor’s improper argument because “there is a
substantial likelihood the misconduct affected the jury’s verdict.” State v.

Yates, 161 Wn.2d 714, 774, 168 P.3d 359 (2007); see also State v. Music

79 Wn.2d 699, 71415, 489 P.2d 159 (1971), judgment vacated in part by,
408 U.S. 940, 92 S.Ct. 2877, 33 L.Ed.2d 764 (1972).

Furthermore, the prosecutor’s comments likely caused such an
enduring prejudice that they could not be neutralized by a curative

instruction. In re Pers Restraint of Phelps, 190 Wn.2d 155, 165, 410 P.3d

1142 (2018). This is true because the jury will inevitably draw “improper
influences from the evidence ... or where the prosecutor otherwise
comments on the evidence in an inflammatory manner.” Id. at 170. As our
Supreme Court has noted, “‘[f]air trial’ certainly implies a trial in which
the attorney representing the state does not throw the prestige of [her]
public office ... and the expression of [her] own belief of guilt into the
scales against the accused.” Case, 49 Wn.2d at 71 (citing State v. Susan,

152 Wash. 365, 278 P. 149 (1929)). A new trial is, therefore, warranted.



¢. Where the robbery and assault offenses furthered
the same ultimate criminal objective, the two
offenses were the same criminal conduct and the
offender score should have reflected the lower
range.

Mr. Rusev was convicted of robbery and assault against Ihor
Onishchuk, as well as robbery of Dymtro Onishchuk, based on his conduct
in the garage on February 23, 2014. Appendix E: Verdict Forms. This
episode and the convictions in counts two and three involving Thor which
arose from it, arose from the same criminal objective and furthered each
other, not any separate criminal objective. As a result, they constitute the
same criminal conduct under the SRA. Despite being the same criminal
conduct, these two offenses were erroneously used to increase the
sentencing ranges of the each other offense. See Appendix A, B.

To the extent the burden has fallen to the accused to alert the court
to this question, the failure of defense counsel to advocate for the lesser
sentencing range was not a reasonable tactical or strategic choice and it
substantially prejudiced Mr. Rusev because it directly affects the
sentencing range and the application of the firearm enhancements.

i. Rusev’s offender score was calculated without
benefit of the same criminal conduct finding.

Mr. Rusev had no prior criminal history before this unfortunate

incident. He came before the court at sentencing with only these three
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convictions bearing on the calculation of his offender score. See Appendix
A, B. The offender score for assault in the first degree, a serious violent
offense, was determined by adding two points for each “prior” violent
conviction.

If the present conviction is for a serious violent offense,
count three points for prior adult and juvenile convictions
for crimes in this category, two points for each prior adult
and juvenile violent conviction (not already counted), one
point for each prior adult nonviolent felony conviction, and
1/2 point for each prior juvenile nonviolent felony
conviction.

RCW 9.94A.525(9).
“Prior” conviction is cieﬁned as:

A prior conviction is a conviction which exists before the
date of sentencing for the offense for which the offender
score is being computed. Convictions entered or sentenced
on the same date as the conviction for which the offender
score is being computed shall be deemed "other current
offenses" within the meaning of RCW 9.94A.589.

RCW 9.94A.525(1)."
As to other current offenses, RCW 9.94A.589 provides that:
... whenever a person is to be sentenced for two or more

current offenses, the sentence range for each current
offense shall be determined by using all other current and

' While the Sentencing Reform Act (SRA) does not formally define a
“current offense” which must be used as if it was a prior conviction for the
purpose of the offender score, the term is defined functionally as convictions
entered or sentenced on the same day. In re Finstad, 177 Wn.2d 501, 301 P.3d
450 (2013). Absent an exceptional sentence, sentences for these current offenses
are to be served concurrently. State v. Rasmussen, 109 Wn.App. 279, 34 P.3d
1235 (2001).
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prior convictions as if they were prior convictions for the
purpose of the offender score: PROVIDED, that if the court
enters a finding that some or all of the current offenses
encompass the same criminal conduct then those current
offenses shall be counted as one crime. Sentences imposed
under this subsection shall be served concurrently.

RCW 9.94A.589 (1)(a). If sentencing court finds that some of defendant’s
current offenses encompass the same criminal conduct, then those offenses

are counted as one crime for sentencing purposes. State v. Calvert, 79

Wn.App. 569, 903 P.2d 1003, review denied 129 Wn.2d 1005 (1995).'6

Multiple offenses encompass the same criminal conduct and are
counted as one crime when they have (1) the same objective criminal
intent, (2) are committed at the same time and place, and (3) involve the
same victim. In re Connick, 144 Wn.2d 442, 459, 28 P.3d 729 (2001). For
purpose of determining whether two offenses involve “same criminal
conduct,” and so should be counted as one crime in calculating offender
score for sentencing purposes, “intent” is not the specific mens rea

element of particular crime, but objective criminal purpose in committing

16 Johnson notes the same statute is used for consecutive/concurrent and
offender score calculation. Johnson’s prior convictions for possession of stolen
property and forgery were not the “same criminal conduct,” within the meaning
of the statute on consecutive or concurrent sentences and for purposes of offender
score calculation during sentencing on subsequent attempted robbery conviction.
State v. Johnson, 180 Wn.App. 92, 320 P.3d 197, review denied 181 Wn.2d 1003
(2014). Two crimes cannot be the “same criminal conduct,” within the meaning
of the statute on consecutive or concurrent sentences, if one crime involves only
one victim and the other involves multiple victims. Id.
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crime; part of inquiry is determining whether one crime furthered other.

State v. Adame, 56 Wn.App. 803, 785 P.2d 1144, review denied 114
Wn.2d 1030 (1990).
The determination of whether offenses involve the same criminal

intent for purposes of the sentencing statute considers whether one crime

furthered the other, or the two were part of a recognizable scheme or plan.

State v. Williams, 176 Wn.App. 138, 307 P.3d 819, review granted 180

Wn.2d 1001 (2013) gffirmed 181 Wn.2d 795.

ii. The robbery and assault convictions
concerning Thor were offenses which
constituted the “same criminal conduct.”

As to counts two and three, there is no doubt the two offenses
involved the same victim and occurred at the same time and place. See the
Information — Appendix C. Both counts named Ihor Onishchuk as the
victim and the offense occurred in the same relatively short encounter on
February 23, 2104, in an automotive garage in South King County.

The law is clear that multiple current offenses are considered the
same criminal conduct, and thus as a matter of law are collectively
counted as one crime in the offender score, when they are committed at
the same time and place, involve the same victim, and have the same

objective criminal intent. State v. Chenoweth, 185 Wn.2d 218, 222, 370

P.3d 6 (2016); State v. Wilkins, 200 Wn.App. 794, 809, 403 P.3d 8909
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(2017); State v. Davis, 174 Wn.App. 623, 300 P.3d 465, review denied
178 Wn.2d 1012 (2013) (sentencing court’s determination that assault and
attempted murder convictions were the same criminal conduct was not an
abuse of discretion).

In determining whether current offenses should be treated as same
offense for sentencing purposes, analysis of whether offenses exhibited
same criminal intent may include, but is not limited to, extent to which
one crime furthered other, whether they were part of same scheme or plan

and whether criminal objectives changed. State v. Calvert, 79 Wn.App.

569, 903 P.2d 1003, review denied 129 Wn.2d 1005 (1995); State v. Vike,
125 Wn.2d 407, 885 P.2d 824 (1994).

As to the objective criminal intent test, the court must focus on the
extent to which a defendant’s criminal intent, as objectively viewed,
changed from one crime to the next. In re Connick, 144 Wn.2d 442, 459,
28 P.3d 729 (2001). The sentencing judge, Judge Hickman, expressed his
view that this was a singular effort from the outset:

I don’t think this was a benign incident from the very

beginning. I never considered it a benign incident. A

deliberate action was created by Mr. Rusev to shake down
these two individuals.
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RP 1966. The State’s theory of accomplice liability was that Mr. Rusev
shared a common goal of intimidation and the taking of the property that
was the subject of the robbery was part of that same criminal endeavor.

This is a flat-out robbery that went further than planned on
and an assault that when much further than planned on.

RP 1921. The State argued and the sentencing judge agreed that these
offenses occurred in the context of singular criminal enterprise whose
objective was intimidation. RP 1867. Where this was all part of a single
enterprise in which the force degree of force was an issue in dispute, but
the underlying objective was always the same.
iii. Mr. Rusev had the constitutionally defined

right to the effective assistance of counsel

through sentencing and failure to assert the

same criminal conduct issue as to the robbery

and assault of Thor was both highly

prejudicial and not reasonable under the
circumstances.

The right to the effective assistance of counsel extends to all the
critical aspects of the criminal proceeding, including sentencing as well.

See Padilla v. Kentucky, 559 U.S. 356, 130 S.Ct. 1473, 176 L.Ed.2d 284

(2010) and State v. Sandoval, 171 Wn.2d 163, 249 P.3d 1015 (2011). This

requires zealous advocacy and a clear understanding of the application of
the rules and statutes of sentencing. This is particularly important because

the sentencing court was not required to determine, without invitation,
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whether defendant’s current offenses constituted the same criminal
conduct for purposes of determining sentence range. State v. Nitsch, 100
Wn.App. 512, 997 P.2d 1000, review denied 141 Wn.2d 1030 (2000)."” In
this case, by agreeing to the scoring and failing to assert the same criminal
conduct claim, waived the right to challenge the reliance of the sentencing
court upon his own representations. In re Connick, 144 Wn.2d 442, 463-
64, 28 P.3d 729 (2001).

There was no reasonable basis, however, to fail to seek a reduction
in the sentencing range and therefore a new sentencing proceeding is
required because (1) counsel’s performance was deficient, and (2) the

deficient performance prejudiced the defendant. State v Thomas, 109

Wn.2d 222, 225-26, 743 P.2d 816 (1987); Strickland, 466 U.S. at 687.

In Mr. Rusev’s case, the evidence amply supported the assertion
that both crimes involved same objective criminal intent, measured by
how one crime furthered the other. The defendant’s criminal intent,
viewed objectively, never changed from one crime to the other. See State
v. Walden, 69 Wn.App. 183, 847 P.2d 956 (1993). These circumstances

are similar to the attempted theft of firearm and third-degree assault

17 Defendant waived issue of whether his previous felonies wete to be
counted separately in determining his offender score, where defendant failed to
challenge calculation of his offender score at sentencing and did not request trial
court to make a “same course of criminal conduct” determination. State v.
Wilson, 117 Wn.App. 1, 75 P.3d 573, review denied 150 Wash.2d 1016 (2003) .
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convictions which encompassed the same criminal conduct where both
charges arose from a struggle between the defendant and police officer
after officer where depriving the officer of gun was not possible without
assaulting him. State v. Miller 92 Wn.App. 693, 964 P.2d 1196, review
denied 137 Wn.2d 1023(1998).

Similarly, convictions for second degree assault and second degree
kidnapping should have been treated as the same criminal conduct for
sentencing purposes, where the offenses happened at the same time and
place and involved the same victim, and there was no evidence of any
assaultive behavior during the kidnapping that did anything beyond
facilitating and furthering the abduction. State v. Taylor, 90 Wn.App. 312,
950 P.2d 526(1998); State v. Clark 46 Wn.App. 856, 732 P.2d 1029
(1987) (first-degree assault and two counts of first-degree robbery should
have been considered part of same conduct, since there was no substantial
change in nature of defendant’s criminal objective); State v. Worl 129
Wn.2d 416, 918 P.2d 905(1996) (attempted second-degree murder and
malicious harassment arising from knife attack comprised same criminal
conduct as matter of law).

The application of the rule to Mr. Rusev is best seen in the way in
which his case is distinguishable from Freeman. Freeman’s convictions for

first degree assault and first degree robbery did not constitute same
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offense for sentencing purposes because the defendant did something far
beyond what was necessary to merely further the robbery, as victim
offered no resistance and gave no indication that he was not going to give

over his money. State v. Freeman, 118 Wn.App. 365, 76 P.3d 732 (2003)

affirmed 153 Wn.2d 765, 108 P.3d 753 (2005).'® Mr. Rusev’s was not a
case of gratuitous violence.

Instead, the circumstances here more closely parallel Green where
robbery and attempted murder committed by defendant during
commission of robbery would not merge, but the two crimes encompassed
same criminal conduct for sentencing purposes. The defendant’s
conviction on each crime should not have been counted as a separate
crime in criminal history in arriving at standard sentencing range for each
conviction. State v. Green, 46 Wn.App. 92, 730 P.2d 1350, reversed on

other grounds and remanded 109 Wn.2d 207, 743 P.2d 1237 (1986).

'8 Mr. Rusev’s case was also not like Tomgren where convictions for
second-degree robbery and second-degree assault did not share the same criminal
intent where defendant and his male gang members assaulted the victim in a
convenience store parking lot for disrespecting one of their members, defendant
fled after the gang beat the victim unconscious, the purpose of the assault was not
to rob the victim, and the purpose of a female gang member, who remained at the
scene, in robbing the victim was to deprive the victim of his money. State v.
Tomgren, 147 Wn.App. 556, 196 P.3d 742 (2008).
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iv. Petitioner was prejudiced by the failure to
advocate for the same criminal conduct
determination.

Trial counsel’s failure to advance at sentencing the argument that
Mr. Rusev’s convictions for robbery and assault against Thor should be
considered the same criminal conduct for purposes of calculating his
offender score prejudiced him greatly. This constitutes constitutionally
ineffective assistance of counsel because there was a reasonable
probability that, had counsel so argued, the trial court would have found
that the two offenses encompassed the same criminal conduct. See State v.
Phuong, 174 Wn.App. 494, 299 P.3d 37, review denied 182 Wn.2d 1022
(2013). Furthermore, such a miscalculation of an offender score results in
a fundamental defect which inherently results in a complete miscarriage of
justice. In re Goodwin, 146 Wn.2d 861, 867, 50 P.3d 618 (2002).

Clearly there was a reasonable probability of the trial court finding
the two offenses constituted the same criminal conduct because there was
no dispute that they occurred at the same time and place, involved the
same victim. Furthermore, these offenses involved the same objective
criminal intent animated both crimes. As a result, the failure to advance
such a factually supported claim in order to significantly reduce the
sentencing exposure Mr. Rusev faced, served to reasonable tactical or

strategic purpose. Phuong, 174 Wn.App. at 494. Instead it exposed Mr.
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Rusev to a substantially greater sentencing range and undercut his ability
to argue for a lesser sentence. These shortcomings constitute a manifest
injustice which substantially compromised the integrity of the proceedings
and require a new sentencing hearing at which Mr. Rusev’s claims for
lesser sentence can be heard.
d. Petitioner received constitutionally deficient
representation where defense counsel failed to
advocate for an exceptional sentence below the

standard range to ameliorate the effect of the
firearm enhancements.

i. Petitioner’s sentence was “clearly excessive” in
light of the multiple offense policy and the
firearm enhancements.

The prosecutor asked the sentencing court to impose sentences at
the high end of the sentencing range in addition to the imposition of
consecutive firearm enhancements, i.e. 68 months each for the robbery
counts, 171 months for the assault, and three consecutive firearm
enhancements of 60 months each. RP 1954. The prosecutor noted that Mr.
Rusev had no criminal history but argued for the long sentence based on
the severity of the injury to Thor. RP 1955.

Defense counsel called the underlying circumstances here as
“stupid as it is tragic.” RP 1962. Although Mr. Rusev had admittedly
asked that Vossler Blesch to be present with him in the garage to scare or

intimidate Thor Onishchuk, Rusev certainly did not anticipate a shooting
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would take place. Id. It was in fact Mr. Rusev who called 911 to summon
aid for Thor. Defense counsel therefore asked for a sentence at the low end
of the standard range in addition to the firearm enhancements. RP 1963.
Mr. Rusev himself conveyed his “deep regrets and pain inside” over what
had transpired. RP 1965.

The sentencing court imposed concurrent sentences at the low end
of the standard range for the underlying offenses in addition to the three
consecutive firearm enhancements for a total sentence of 335 months of
confinement. RP 1968.

ii. Courts have discretion under the SRA to
impose exceptional sentences to ameliorate

the onerous effects of the consecutive firearm
enhancements. .

The SRA was designed to create a structure in sentencing felony
offenders which would make the system more accountable and “[e]nsure
that the punishment for a criminal offense is proportionate to the the
seriousness of the offense and the offender’s criminal history” and
“commensurate with the punishment imposed on others committing
similar offenses.” RCW 9.94A.010(1), (3). A court “may impose a
sentence outside the standard sentence range for an offense if it finds,
considering the purpose of [the SRA}, that there are substantial and

compelling reasons justifying an exceptional sentence.” RCW 9.94A.535.
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In Mr. Rusev’s case, the sentencing range is driven by the firearm
enhancements provisions of RCW 9.94A.533(3). Appendix C. That statute
provide in pertinent part that:

The following additional times shall be added to the
standard sentence range for felony crimes committed after
July 23, 1995, if the offender or an accomplice was armed
with a firearm as defined in RCW 9.41.010 and the
offender is being sentenced for one of the crimes listed in
this subsection as eligible for any firearm enhancements
based on the classification of the completed felony crime. If
the offender is being sentenced for more than one offense,
the firearm enhancement or enhancements must be added to
the total period of confinement for all offenses, regardless
of which underlying offense is subject to a firearm
enhancement. ... :

(a) Five years for any felony defined under any law
as a class A felony or with a statutory maximum sentence
of at least twenty years, or both, and not covered under (f)
of this subsection;

(e) Notwithstanding any other provision of law, all
firearm enhancements under this section are mandatory,
shall be served in total confinement, and shall run
consecutively to all other sentencing provisions, including
other firearm or deadly weapon enhancements, for all
offenses sentenced under this chapter.

The legislative purpose in creating the deadly weapon and firearm
enhancements was to recognize that armed crime, including having

weapons available for protection, imposes particular risks of danger on

society. State v. Eckenrode, 159 Wn.2d 488, 150 P.3d 1116 (2007).

Nevertheless, the Washington Supreme Court has recognized that “in a
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case in which standard range consecutive sentencing for multiple firearm-
related convictions ‘results in a presumptive sentence that is clearly
excessive in light of the purpose of the [the SRA],’ a sentencing court has
discretion to impose an exceptional, mitigated sentence by imposing

concurrent firearm-related sentences.” State v. McFarland, 189 Wn.2d 47,

55,399 P.3d 1106 (2017), quoting RCW 9.94A.535 (1) (g).

In McFarland, multiple sentencing statutes applied including
provisions with the same “[n]otwithstanding any other law,” language
found in the firearm statute applied to Mr. Rusev. 189 Wn.2d at 52, citing
RCW 9.41.040(6). This decision followed the Court’s earlier ruling in
Mulholland where the Court recognized that despite the “notwithstanding”
language of RCW 9.94A.589, a court could order multiple sentences for
serious violence offenses run concurrently as an exceptional sentence if it
found there were mitigating factors justifying such a sentence. In re Per.

Restraint of Mulholland, 161 Wn.2d 322, 327-28, 166 P.3d 677 (2007).

Building on the logic of McFarland and Mullholland, it appears

that in a case in which the standard sentencing range for multiple
convictions and “results in a presumptive sentence that is clearly excessive
in light of the purpose of [the SRA],” a sentencing court has discretion to
impose an exceptional, mitigated sentence. See McFarland, 189 Wn.2d at

55, quoting RCW 9.94A.535(1)(g).
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iii. The failure to advocate for an exceptional
sentence fell below the standards of
reasonable practice and relief is appropriate
in order to ensure proportionality and
consistency in sentencing.

Where the defense has argued that this is a stupid and tragic
accident by a young man who has been otherwise hard working and
committed to being a good citizen, the imposition of consecutive firearm
enhancements in addition to the standard range sentences on the
underlying offenses produces an onerous level of punishment beyond that
which the circumstances support. RP 1962-64 (“Simply because my client
did not trust Vitali and simply because he wanted Vossler, a six-foot-four-
inch, 250-pound young man behind him doesn’t mean that he would
anticipate that a shooting would take place.”)

The failure to offer a reasonable alternative in the form of an
exceptional sentence, however, which would alleviate the most cruel and
oppressive portions of the rigid application of such mandatory, discretion
less sentencing provisions which were identified served no tactical
purpose and failed to identify for the sentencing court the basis upon
which it could exercise its discretion to impose a more appropriate
sentence. Moreover, proportionality and consistency in sentencing are

central values of the SRA, and reviewing courts should afford relief when
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it serves those values. McFarland, 189 Wn.2d at 57; Mullholland, 161

Wn.2d at 332-33.

iv. Mr. Ruseyv is entitled to relief because he was
actually and substantially prejudiced by this
fundamental defect in the proceedings and the
resulting miscarriage of justice.

If there is a reasonable probability that but for counsel’s failure to
advocate for an exceptional sentence, the result would have been different,
prejudice is established and reversal is required. Strickland, 466 U.S. at

694; Hendrickson, 129 Wn.2d at 78; State v. Reichenbach, 153 Wn.2d

126, 130, 101 P.3d 80 (2004). A reasonable probability “is a probability
sufficient to undermine confidence in the outcome.” Strickland, 466 U.S.

at 694; State v. Thomas, 109 Wn.2d 222, 226, 743 P.2d 816 (1987) (this is

a lower standard than the “more likely than not” standard); In re Personal

Restraint of Hubert, 138 Wn.App. 924, 928, 158 P.3d 1282 (2007); Inre

Pers. Restraint of Cook, 114 Wn.2d 802, 813, 792 P.2d 506 (1990); Inre

Pers. Restraint of Hews, 99 Wn.2d 80, 88, 660 P.2d 263 (1983).

Mr. Rusev is entitled to relief because the error in failing to
advocate for an exceptional sentence actually and substantially prejudiced
his constitutional rights. In re Wilson, 169 Wn.App. 379, 387, 279 P.3d
990 (2012) (reversing for instructional error and ineffective assistance); In

re Pers. Restraint of Davis, 152 Wn.2d 647, 671-72, 101 P.3d 1 (2004);
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RAP 16.4(c) (2). The sentencing court’s failure to consider its ability to
craft a sentence more in keeping with Mr. Rusev’s culpability and not
solely driven by the imposition of consecutive firearm enhancements has a
substantial prejudicial effect on the petitioner.

Furthermore, even if defense counsel was not necessarily deficient
in failing to advocate for an exceptional sentence, the Washington
Supreme Court has recognized that a sentence imposed without due
consideration of an authorized mitigated sentence constitutes a
“fundamental defect” resulting in a complete miscarriage of justice.
Mullholland, 161 Wn.2d at 332. Even where the sentencing court has not
expressed a particular level of sympathy or discomfort with the sentencing
range, the judge noted that Mr. Rusev had no prior record and was
remorseful. RP 1968. The failure to consider the alternative forms of an
exceptional sentence under these circumstances was nonconstitutional
error that constitutes a fundamental defect which inherently resulted in a
complete miscarriage of justice. McFarland, 189 Wn.2d at 58-59; Inre

Matter of Swagerty, 186 Wn.2d 801, 383 P.3d 454 (2016).

As in Mulholland, the record suggests at lest the possibility
that the sentencing court would have considered imposing
[an exceptional sentence] had it properly understood its
discretion to do so. Remand for resentencing is therefore
warranted.
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McFarland, 189 Wn.2d at 58-59. Remand for resentencing is similarly
warranted in Mr. Rusev’s case.

e. The trial court erred in imposing multiple
punishments for the same offense in violation of
the petitioner’s right to be free from double

jeopardy.

The constitutional guarantee against double jeopardy protects a
defendant against multiple punishments for the same offense. U.S. Const.

amend. V; Wash. Const. art. I, sec. 9; In re Pers. Restraint of Orange, 152

Wn.2d 795, 815, 100 P.3d 291 (2004). A claim of a violation of double
jeopardy rights is reviewed de novo. State v. Land, 172 Wn.App. 593,
598, 295 P.3d 782, review denied, 177 Wn.2d 1016 (2013).

Mr. Rusev contends the robbery and assault convictions as to Thor
Onishuck constitute the same offense in this case because the same

evidence proved both counts. State v. Vladovic, 99 Wn.2d 413, 423, 662

P.2d 853 (1983). Generally, if there is an element in each which is not
included in the other the offenses are not the same and the double jeopardy
clause does not prevent convictions for both. Vladovic, 99 Wn.2d at 423.
However, even where there is an element in each offense that is not
included in the other, there may be a double jeopardy violation where the
two offenses are the same in fact. State v. Nysta, 168 Wn.App. 30, 47-48,

275 P.3d 1162 (2012), review denied, 177 Wn.2d 1008 (2013). Double
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jeopardy occurs if the offenses are the same in fact, that is, if “evidence of
the same single act was required to support each conviction.” Nysta, 168
Wn.App. At 48.

The robbery and assault were the same in fact here because the
crimes are part and parcel of the same criminal effort and one is essential
inexorable from the other. The allegations of robbery were based on the
show of force that was the underlying assault itself. RP 1921 (“Thisis a
flat-out robbery that went further than planned on and an assault that went
much further than planned on.”) Where the robbery could not be
completed without the assault and the assault simply went “much further
than planned on,” this is still the same evidence of same single act being

used to support each conviction. See also State v. Freeman, 153 Wn.2d

765, 772-73, 108 P.3d 753 (2005); State v. Johnson, 92 Wn.2d 671, 681,

600 P.2d 1249 (1979), cert. dismissed, 446 U.S. 948 (1980).
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II. REQUEST FOR RELIEF

Mr. Rusev requests this Court find that he is entitled to relief in the
form of a reversal of his conviction and sentence, or in the alternative to
remand for a reference hearing in order to establish relief is appropriate,
for the reasons detailed herein.

DATED this 12" day of September, 2018.

Respectfully submitted,

AN

-DONNAN (WSBA 19271)
MERYHEW LAW GROUP
Attorneys for Petitioner Rusev

DECLARATION OF COUNSEL
I declare under penalty of perjury under the laws of the State of
Washington that I am the attorney for the petitioner, that I have read the

petition, know its contents, and I believe the petition is true.

Signed this ] Z%@g; oo

49



V. STATEMENT OF FINANCES

1. I ask the court to file this without making me pay the filing
fee because I am so poor I cannot pay the fee.

2. 1 have a spendable balance of § _LQ‘QQ in my prison or
institution account.

3. 1 ask the court to appoint a lawyer for me because I am so
poor I cannot afford to pay a lawyer.

4.1 am not employed.

5. During the past 12 months I did not get any money from a
business, profession or other form of self-employment.

6. During the past 12 months, I did not get any rent payments,
interest, dividends, or any other money. I do not have any cash except
as said in answer 2, nor any savings or checking accounts, stocks,
bonds, or notes, real estate and other property or things of value.

7.1 am not married.



VI OATH OF PETITIONER

I, VENIAMIN RUSEV, am over 18 years of age and I am the
petitioner in this action.

I have read the petition, know its contents, and I believe the
facts I have detailed therein to be true and correct.

I declare under penalty of perjury under the laws of the State of
Washington that the foregoing petition is true and correct.

Signed at Stafford Creek Corrections Center, Aberdeen,

Washington on this LO_ day of August, 2018

6~

VENIAMIN RUSEV
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,

vs

VENIAMIN GEORGEV RUSEV

SID: WAZ7513801
DORB: 01-27-1083

14-1-00779-7

Plaintiff, | CAUSENO. 14-1-00779-7

JUDGMENT AND SENTENCE (FJ5)

Prison
[ JRCW 9.044 7120 MA_ 507 Prison Confinement
Defendant. | [ }Jail One Year or Less
{ }Firs-Time Offender
[ ] Spedal Sexual Offender Sentencing Alternative
[ 1Specisl Drug Offender Sertencing Alternstive
[ ] Alternative to Confinement (ATC)
[ 1 Cletk’s Action Required, para 45 (SDOSA),
4.7and 4.8 (SSOSA)4.16.2,53, 56 md 58
[JJuvenile Decline [ IMandatory [ |Discretimary

1 HEARING

L1 A sentencing hearing was held and the defendant, the defendant's lawyer and the (deputy) proseauting

sitomey were present.

II. FINDINGS

There being no reason why judgment should not be pranounced, the court FINDS:

21 CURRENT OFFENSE(S): The defendant was found guilty on 06-15-2015
by[ Jplea [ X]jury-verdict[ }benchitrial of:

COUNT | CRIME ROW ENHANCEMENT { DATROY INCIDENT NO.
TYPR* CRIME

[T | ROBRERY INTHE OA.56 190 FASE 2-23-14 D
FIRST DEGREE (AAA2) 140541021

T ROBRERY IN THE OA 56,100 FASE 2-23-14 TOD
FIRST DEGREE (AAAD) 140541021

ASSAULT IN THE 0A 36011(1)(8) | FASE 2-23-14 TED
FIRST DEGREE (E23) . 140541021

* (F) Firearm, (D) Other deadly weapans, (V) VUCSA in a protected zone, (VH) Veh Haom, See RCW 46.61.520,
(P Jwvenile present, (SM) Sexual Motivation, (SCF) Sexual Conduct with a Child for s Fee. See RCW
9.544 333(8). (Ifthe arime is g drug offense, include the type of drug in the second column.)

TUDGMENT AND SENTENCE (5)
(Felany) (7/2007) Page 1 of 11

- Office of Prosecuting Attorney
i g PR ?’ - OS? 53 930 Tacoma Aveaue S. Room 946
Tacoma, Washington 98402-2171

Telephone: (253) 798-7400
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as charged in the Original Information

[X] A special verdict/finding for use of firearm was returned on Count(s) I, II, and ITT RCW 9.644_ 602,
O.0dA 533,

1] Cmrauoffmsesmmnpassingmemeo'imimlconmamdcomﬁngasmemmdetmhﬁng
the offender score are (RCW 9.94A 589):

{ } Other awrent convictions listed under different cause mumbers used in calculating the offender score
mre (list offense and cause number);

22 CRIMINAL HISTORY (RCW 9.944 .525):
NONE EXNOWN OR CLAIMED
23 SENTENCINGDATA:
COUNT | OFFENDER | SERIOUSNESS STANDARD RANGE FLUS TOTAL STANDARD | MAXIMUM
RO. SCORE LEVEL (notincluding enhascoments) | ENHANCEMEN TS RANGE TERM
(including onhumicoments)
1 4 b 4 51-82 MOS S0MOS 111-128 MOS LIFE
S0K
id 4 X S1-88 05 60 MOS 111-128 MOS LIFE
S0K

oI 4 X 129-171 MOS 60 MOS 189-231 MOS LIFE

0K

24 [ ] EXCEPITIONAL SENTENCE. Substantial snd campelling reasons exist which justify an
exceptional sentence:

[ 1within{ ] below the standard range far Count(s)
[ ] above the sandard range for Count(s) .

[ ]The defendant and state stipulate that justice is best served by imposition of the exceptional sentence
sbove the standard range and the court finds the exceptional sentence firthers and is consistent with
the interests of justice and the purposes of the sentencing refarm act

[ ] Aggravating factors were [ ] stipulated by the defendant, [ ] found by the court after the defendant
waived jury trial, [ ] found by jury by special interrogatary.

Findings of fact and conclusions of law ere attached in Appendix 2.4. [ ] Jury’s spedial interrogatary is
attached. The Prosecuting Attomey [ ] did[ ] did not recommend & similar sentence.

25 ABILITY TO PAY LEGAL FINANCIAL OBLIGATIONS. The court has cansidered the total amount
owing, the defendant’s past, present and fiture ability to pay legal financia! obligations, including the
defendant’s financial resources and the likelinood that the defendant’s status will change. The court finds
that the defendant has the sbility ar likely funure sbility to pay the legal financial obligations imposed
herein RCW 9.94A 753,

[ ] The following extranrdinary circumstances exist that make restitution inappropriate (RCW 9.94A4.753):
[ 1 The following extraordinary ciramstances exist that make payment of nonmandatory legal financial
obligations inappropriste:

JUDGMENT AND SENTENCE (JS)

(Felany) (7/2007) Page 20f 11 Office of Prosccuting Attorney

930 Tacoma Avenue S. Room 946
Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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2.6 FELONY FIRFARM OFFENDER REGISTRATION. The defendant committed a felony firearm
offense as defined in RCW ©41.010.

[ ] The cowrt considered the following factars:
[ ] the defendant’s criminal histary.

[ ] whether the defendant has previously been found net guilty by reascn of insanity of any offense in
this state or elsewhere.

[ 1 evidence of the defendant’ s propensity for violence that would likely endanger persms.
{23 other: w Lnnir__opcid ot
pq The court decided the defendant w should{ ] should nat register as a felony firearm offender.

0. JUDGMENT

kN The defendant is GUILTY of the Counts and Charges listed in Paragraph 2.1.
32 { 1 The court DISMISSES Counts [ 1The defendant is fond NOT GUILTY of Counts

IV. SENTENCE AND ORDER
IT IS ORDERED:

4.1 Defendant shall pay to the Clerk of this Court: (Piees C ounty Cleck, 930 Tacoma Ave #110, Tacoma WA 98402)

JASS CODE
RINRIN $ Lo, Restitution to:
¥ Restitution to:
(Name and Address--address may be withheld and provided confidentially to Clerk's Office).
PCV $ 300,00 Crime Vidtirmn assessment
DNA $ 100.0¢ DNA Datsbase Fee
PUB $ & Court-Appointed Attamey Fees and Defense Costs
FRC $ 200,00 Criminal Filing Fee
FouM ¥ Fine

OTHER LEGAL FINANCIAL OBLIGATIONS (pecify below)
$ __  ____ CtherCoutsfor:

S______&__S)ther Costs for:
s 200 ToTAL

\éd[]?he sbove total does not include all restitution which may be set by lster order of the court. An agreed
restingion order may be entered. RCW 9.944 753, A regtittion heering;

[ ] shall be set by the pro cr./ p 9
. fTsscheduled for__ 7 jl’ /% 71T Qy/r?/z_
[  RESTITUTION. Ordergisnadxed

JUDGMENT AND SENTENCE (J5) R
Felony) (7/2007) Page 30of 11 Office of Prosecuting Attorney
930 Tacoma Avenue S. Room 946
‘Tacoma, Washington 98402-2171
Telephone: (253} 798-7400
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4.1b

4.2

4.3

44

. . 14-1-00779-7

[ ] The Department of Carrections (DOC) or dlerk of the court shall immediataly issue a Notice of Payroll
Deduction. RCW 9.94A 7602, RCW 9.945, 760(8).

[X] All payments shall be made in accardance with the policies of the clerk, commencing immedistely,
unless the oourt specifically sets forth the rate herein: Not Jessthan § [ pe month
commencing . /Dest (0D . RCW 9.94.760. 1f the court dods not sat the rate herein, the
defendant shalljreport to the clerk’s office within 24 hours of the entry of the judgment and sentenceto
52t up 4 payment plan.

The defendant shall report to the clerk of the court or & directed by the derk of the caurt to provide

financial and other infarmation as requested RCW 9.94A 760(7)(b)

[ 1 COSTS OF INCARCERATION. In addition to other costs imposed herein, the cowrt finds that the
defendant has or is likely to have the means to pay the costs of incarceration, and the defendant is
ordered to pay such costs at the statutary rate. RCW 10.01.160.

COLLECTION COSTS The defendant shall pay the costs of services to collect unpaid legal financial
obligations per contract ar statite RCW 36,12 190, 9.944 780 and 19.16.500.

INTEREST The financial obligations imposed in this judgment shall bear interest fram the date of the
Jjudgment until payment in full, at the rate applicable to ¢ivil judgments. RCW 10.82.000

COSTS ON AFFEAL An award of costs on appeal against the defendant may be added to the total legal
financial obligations. RCW. 10.73.160.

FLECTRONIC MONITORING REIMBURSEMENT. The defendant is ordered to reimburse
(name of electronic monitaring agency) at
for the cost of pretrial electronic maonitoring in the amamt of §

[X] DNA TESTING. The defendant shall have & blag@biologichl sample drawn for purposes of DNA
identification analysis and the defendant shall fully cooperate inthe testing The appropriste agency, the
county or DOC, shall be respansible for obtaining the sample priar to the defendant’ s release fram
confinement. RCW 4343.754.

[ JBIV TESTING. The Health Department or designee shall test and counsel the defendant for HIV as
soon s possible snd the defendant shall fully cooperate in the testing  RCW 70.24.340.
NO CONTACT
The defendant shall not have contact with {name, DOB) including, but not
limited to, personal, verbal, telephanic, written or contact through a third party for years (nck to
exceed the maximumm statitory sentence).
Damestic Violence No-Contact Order, Antiharasament No-Contact Order, or Seruai Assault Protection
er is filed with this Judgment and Sentence:

OTHER: Property may have been taken into custody in conjunction with this case. Property may be
returned to the rightful owner. Any claim for return of such property mus be made within 90 days. After
90 days, if you donot make a claim, property may be disposed of sccording to law.

JUDGMENT AND SENTENCE (JS)
(Felony) (7/2007) Page 4 of 11 Office of Prosecuting Attorney

930 Tacoma Avenue S. Room 946
Tacoma, Washington 984022171
‘Telephone: (253) 798-7400
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4.4a [ 1 All property is hereby forfeited

/[/]/Prq;erty rnay heve been taken into custody in conjunction with this case. Property may be returned to
the rightful owner. Any claim for rearn of such property must be made within 90 days. After 90 days, if
you donot make g claim, praperty may be disposed of acording to law.

44  BOND IS HFREBY EXONERATED

4.5 CONFINEMENT OVER ONE YEAR The defendant is sentenced as follows:

(8) CONFINEMENT. RCW 9.94A 589, Defendant is sentenced tothe following term of total
confinement in the custody of the Department of Carrections (DOC):

é” mumths an Court ':Z7 manths an Count
é{ } minths on Count T/ maonths, on Cowt
manths an Count 77 maonths on Court

A spedal finding/verdict having beefi entered as indicated in Section 2.1, the defendant is sentenced to the
following additional term of total confinemens. in the custody of the Department of Carrections:

é@ maonths on Count No Z mmths on Coumt No

/ 77
o months on Count No =~ mmths on Count No

écz rmoaths on Count No 7/1 months on Count No

mnths on Count No manths an Court No
maths on Count No mariths on Count No
manths on Count No maths an Count No
Lrar
Sentence enhancements in Coy ,Z’_ shall rin
{ ] concrrent g} cansequtive to each other.
Sentence enhancements in % $all be sarved

M flattime [ } subject to earned good time credit

Actusl imber of months of total confinement ardered is: / 9/—( 1T /80 spontty //,9/— )
g4

5 ¢ szth,; ToInd
(Add mandatcry firearm, deadly weapons, and sexual motivarion enhancement time tonm cg?’s?cmve y 1o
ather coxnts, see Section 2.3, Sentencing Data, above). :

[/(The confinement time on Count(s) [ Z [ :,conm'n(s) a mandatay minirmum term of __Wa

JUDGMENT AND SENTENCE (JS)
(Felmy) ('7/2007) pBgE S5of11 Office of Prosecating Attorney

930 Tacoma Avenue S. Room 946
Tacoma, Washington 98402-2171
Telephone: {253) 798-7400
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CONSECUTIVE/CONCURRENT SENTENCES. RCW 9.94A. 589, All counts shall be sarved
concurrently, except for the portion of those counts for which there is a spedial finding of a firearm, cther
deadly weapon, semal mativation, VUCSA in a protected zone, or manufacture of methamphetamine with
juvenile presant as set forth shove gt Section 2.3, and except for the following counts which shall be served
consecutively:

The sentence herein shall run conseattively to ali felony sentences in other canse mmbers imposed prier to
the commission of the arime(s) being sentenced.  The sentence herein shall nin conaurrently with felany
sentences in other cause numbars imposed after the cammission of the crime(s) being sentenced except for
the foliowing canse mmbers RCW 0.04A 589:

Confinement shell commence immediately imless otherwise s& forth heve:

(<) The defendant shall receive credit for time served prior to sentencing if that confinement was solely :
under this cause number. RCW 9.94A.505. The time served shall be camputed by the jail unless the
credit for time served prior to sentencing is specifically set forth by the camrt: Nu Fo (0C Cotleinfren
[ 1 COMMUNITY FLACEMENT (pre 7/1/00 offenses) is ardered as follows:

Count for momths;

Count for maonths;

Count for manths;

[ 1 COMMUNITY CUSTODY (To determine which offenses are eligible for or required for community
austody see RCW 0,044 701)

The defendant shall be on community aistody for:
Count(s) 36 months for Serious Violent Offenses

Comt() T 11 _TIiL 18 manths for Violent Offenses

Count(s) 12 months (for arimes against a person, drug offenses, or offenses
involving the unlawful possession of a fireerm by a
street gang member or associats)

Note: combined tem of confinement and community qustody for any particular offense cannot exceed the
satitory maximum. RCW 9.94A 701,

(8) While on commmmity placement or commamnity custody, the defendant shall: (1) reportto and be
available for contact with the assigned cammunity corrections officer as directed; (2) wark at DOC-
approved education, employment and/ar cammunity restitution (service), (3) notify DOC of any change in
defendant’ s address ar employment; (4) not comaume controlled substances except mursuant to lawfully
issued presariptions; (5) not unlswfully possess controlled substances while in comrmumity custody; (6) not
own, uss, or possess firearms or smyramition, (7) pay supervision fees as determined by DOC,; (8) pafam
affirmative acts a5 required by DOC to confirm compliance with the arders of the court; (9) sbide by any
additional conditions imposed by DOC undar RCW 9.94A.704 and , 706 and (10) for sex offenses, submit
1o electranic monitoring if imposed by DOC.  The defendant’ s residence location and living arrangements
gre subject to the pricr approval of DOC while in commumity placement or commmumity custody.
Comnuumnity custody for sex offenders not sentenced unde RCW 9,844,712 may be extended far up to the
stahutory maxirmm term of the sentence. Violation of cammunity custody imposed for a sex offense may
result in additional confinement

JUDGMENT AND SENTENCE (JS)
(Felmy) G/m Page Gof 11 Office of Prosecuting Attorney

930 Tacoma Avenue 5. Room 946
Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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The court orders that during the period of supervision the defendant shall:

[ ] consume no aicchol.

b have no contact withg:/g’ L/\S &)

[ Jremain[ ] within[ ] otside of a specified geographical boaundary, to wit:

[ ]not serve in any paid or volunteer capacity where he or she has control or supervision of minors undaer
13 years of age

[ ]participate in the following crime-related treatment or counseling sarvices:

[ }Jundergo an evaluation for treatment for [ ] domestic violence [ ] substance abuse
[ ]1mental hesith [ ] anger management and fully camply with all recornmended trestment.
[ ] comply with the following crime-related prohibitions:

[ ] Other conditions:

[ ] For sentences imposed under RCW 9.944 702, other conditions, including electronic monitaring, may
be imposed during comymamity custody by the Indeterminate Sentence Review Board, or inan
emargency by DOC. Emergency conditions imposed by DOC shall not remain in effect longer than
seven working days.

Court Ordered Treatment: If any cowrt arders mental health or chemical dependency trestment, the
defendmm? must natify DOC and the defendant raust release trestment information to DOC for the duration
of incarceration and supervision RCW 9.54A 562

FROVIDED: That under no circumstances shall the total term of confinament plus the term of community
custody actually served exceed the stahitory maxirmum for esch offense

[ ] WORK FTHIC CAMP. RCW 9. 04A 690, RCW 72.09.410, The caurt finds that the defendant is
eligible and is likely to qualify for wark ethic camp and the court recarmends that the defendent save the
sentence at & wirk ethic carnp. Upon completion of wark ethic camp, the defendant shal] be released on
compmmity custody for my remaining time of total confinement, subject to the conditions below. Violation
of the conditions of canmmmity eustody may resuit in & return tototal confinement for the balance of the
defendant’ s remeining time of total confinement. The conditions of comemumity custody are stated above in
Section4.6.

OFF LIMITS ORDER (known drug trafficker) RCW 10.66.020. The following areas are off limits to the
defendant while under the supervision of the County Jail or Department of Carrections:

JUDGMENT AND SENTENCE (JS)
(Felony) (7/2007) Page 7of 11 Office of Prosecuting Aftorney

930 Tacoma Avenue S, Roomn 946
Tacoma, Washington 98492-2171
Telephone: (253) 798-7400
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32

53

54

5.5

56

3.7

58
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V. NOTICES AND SIGNATURES

COLLATERAL ATTACK ON JUDGMENT. Any petition or motion for collateral attack on this
Judgment and Sentence, including but not limited to any personal restraint petition, state habeas corpus
petition, motion to vacate judgment, mation to withdraw guilty ples, motion for new trial or motion to
arrest judgment, must be filed within ane year of the final Jjudgment in this matter, except as provided for in
RCW 10:73.100. RCW 10.73.090.

LENGTH OF SUPERVISION. For an offense cammitted prior to July 1, 2000, the defendant shall
remain under the court's jurisdiction and the supervision of the Department of Carrections for a period up to
10 years fram the date of sentence or release fram confinement, whichever is longer, to assure payment. of
all legal financial obligations unless the oot extends the ariminal judgment an additional 10 years. Foran
offense committed on or after July 1, 2000, the court shail retain Jjurisdiction over the offender, for the
purpase of the offender’s camplisnce with payment of the legal financial obligations, until the obligation is
canpletely satisfied, regardless of the ststutary maximum for the rime. RCW 9.94A. 760 and RCW
9.94A.505. The dlerk of the court is authorized to collect unpaid legal financial obligations at any time the
affender remains under the jurisdiction of the court for purposes of his o her legal financial obligations.
RCW 9.%4A,760(4) and RCW. 9.94A.753(4).

NOTICE OF INCOME-WITHHOLDING ACTION. If the court has nct ardered sn immediste notice
of payrall deduction in Section 4.1, you are notified that the Department of Carrections or the clerk of the
court may issite & notice of payrall deduction without netice to you if you are mare than 30 days past due in
monthly payments in an amount equal to ar greater than the amount paysble for one month. RCW

0.94A 7602 Other income-withholding sction under RCW 9.94A may be taken without further notice.
RCW 9.94A.760 may be taken without further notice. RCW 9.944.7606.

CRIMINAL ENFORCEMENT AND CIVIL COLLECTION. Any violation &f this Jud
Sentence is punishable by up to 60 days of confinement per violation. Per section 2.5 of thi
legal financisl obligations are collectible by civil means. RCW 9.94A. 634,

FIREARMS. Yourmust immediately surrender any cancealed pistol license and you may not own,
use ar possess any firesrm unless your right to do so is restored by a court of record. (The court clerk
shall forward a copy of the defendant’s driver’s license, identicard, or comparsble identification to the
Department of Licensing alang with the date of conviction or cammitment.) RCW 9.41.040, 9.41.047,

SEX AND KIDNAFPING OFFENDER REGISTRATION. RCW 9A.44.130, 10.01.200.
N/A

[ ] The court finds that Coumt is a felony in the commission of which &8 mator vehicle was used
The clerk of the court is directed to immediately forward an Abstract of Court Record to the Department of
Licensing, which must revoke the defendant’s driver's license. RCW 46.20.285.

JUDGMENT AND SENTEMNCE (J5)
(Fe!my) ('7/7)007) Psge 8of 11 Office of Prosecuting Attorney

930 Tacoma Avenue S, Room 946
Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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59 If the defendant is or becomes subject to court-ardered mental health or chemical dependency treatment,
the defendant must notify DOC and the defendant’s treament information st be shered with DOC for
the chration of the defendant’s incarceration end supervision. RCW 9.94A 562,

<

510 OTHER: . \ Otener, Neos ﬁ/h?nf-«-f-’-—a‘

4

(s (oD« P . 23, A

Voting Rights Statement: I acknowledge that I have lost my right to vote because of this felony conviction Iff am
registered to vote, my voter registration will be cancelled.

My right to vote is provisionally restored as lang 85I sm not under the autherity of DOC (not serving a sentence of
confinement in the custody of DOC and not subject to community custody as defined in RCW ©.94A 030). I must re-
regizter before vating. The provisionsl right to vote may be revoked if T fail to comply with all the terms of my legal
financial cbligations or an sgreement for the payment of legal financial obligations

My right to vate may be parmanently restored by ane of the following for sach felony conviction: &) a certificate of
discharge issued by the sentencing court, RCW 9.04A 637, b) & court arder issued by the sentencing court restaring
theright, RCW 9.92.066; ) & final order of discharge issued by the indeterminate sentence review board, RCW
9.96.050, or d) acertificate of restaration issied by the governor, RCW ©.96.020. Voting before the right is restored
isaclass C felony, RCW 204 84.660. Registering to vote befare the right isretored is g class C felony, RCW
20A.84.140.

Defendant’ s signature: >0

7

JUDGMENT AND SENTENCE (JS)

(FEIC!!Y) (7/2“77) P age Dofll Office of Prosecuting Altorney
930 Tacoma Avenue S, Room 946
Tacoma, Washington 98402-2171
Telephone: (253) 793-7400
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CERTIFICATE OF CLERK
CAUSE NUMBER of this case; 14-1-00775-7

14-1.00779-7

I, KEVIN STOCK Clerk of this Cout, certify that the foregoing is 8 full, true and correct copy ofﬂm]udgxhanami

Sentence in the above-entitled artion now on recard in this office.

WITNESS my hand and sesl of the said Superiar Court affixed this date:

Clerk of said County and State, by:

IDERTIFICATION OF COURT REPORTER

EMiLy DieTor]

Court Reparter

, Deputy Clerk

JUDGMENT AND SENTENCE (I5)
(Felony) (7/2007) Page 10 of 11

Office of Prosecuting Attorney
930 Tacoma Avenue S. Room 946
Tacoma, Washington 98402.2171
Telephone: (253) 798.7400
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IDENTIFICATION OF DEFENDANT

Date of Birth 01-27-1983

{f no SID take fingerprint card for State Datrol)

FBINo.  810037TC4

Local ID No.  CHRI# 20140642153

PCNNa 541159339 Other
Aliags name, SSN, DOR:
Race: Fihnicity: Sex:
{1 Asisn/Pacific [] BladvAfrican- [X] Capessian [} Hipanic {X] Male
Islander American
[} Native American [ ] Other: [} Nm- [1 Female
Hiypanic
FINGERPRINTS
e,
Left for fingars takensimultmecusly Left Thumb

I attest that I ssw the same defendant who sppeared in court mﬁus%oamg%;;_
signstire thereto. Clerk of the Court, DW -

DEFENDANT'S SIGNATURE:- w

Rigit four fingers tsken simultanecusly

~ ulm’.‘

DEFENDANT S ADDRESS:

JUDGMENT AND SENTENCE (JS)
(Felony) (7/2007) Page 11 of 11

e Office of Prosecuting Attorney

’ 930 Tacoma Avenue S, Room 946
Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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APFENDIX "F"
The defendant having been sentenced to the Department of Corrections for 8

sex offense

serious violent offense

assault in the second degree

fny crime where the defendant or an accamplice was armed with a deadly wespon
any felony under 69.50 and 69.52

AL

The offender shall report to and be availshle for contact with the assigned community corrections officer as directed:
The offender shall wark at Department of Corrections approved education, emplayment, snd/or community service,
The offender shall net consume controlled substances except pursuant to lawfilly issued prescriptions:

An offender in community custody shall not uniawfully possess controlied substances,

The offender shall pay community placament fees as determined by DOC:

The residence location and living erangements are subject to the price spproval of the department of carrections
during the period of commimity placement.

The offender shall submit to sffirmative acts necessary to monitor complisnce with court arders as required by
DOC.

The Court may aiso arder any of the following special conditions:
_[4) The offender shall remain within, or outside of, a specified geographical boundsary:

//zﬂ(/ CAC
(/(11) The offender shall not direct or indirect contact with the victim of the crime or a specified .
class of individuals: '/

T The offender shall participate in crime-related treatment ar counseling services; oo cee>

avy The offender shall not consume alcchol;

)] The residence location and living arrangements of a sex offender shall be subject to the priar
gpproval of the department of corredtions; ar

)  Theoffender shal comply with any crime-related prohibitions.

Vi)  Other:

APPENDIXF Office of Prosecuting Attorney
930 Tacoma Avenue S. Room 946

Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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JUN 2 6 2015

Pierce County Jlerk

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,
Plainyiff, | CAUSENO: 14-1-00779-7
vs
VENLAMIN GEORGEV RUSEV, WARRANT OF COMMITMENT
1) [0 County Jail
Dept. of Carectians
Defendent. | 3) L] Other Custody

THE STATE OF WASHINGTON TO THE DIRECTOR OF ADULT DETENTION OF PIERCE COUNTY:

WHEREAS, Judgment has been pronounced against the defendant in the Superiar Court of the State of
Washington for the County of Pierce, that the defendant be punished as specifiad in the Judgment and
Sentence/Order Modifying/Revoking Probation/Conumimity Supervision, 4 full and correct copy of which is
attached hereto.

[]L

2

WARRANT OF
COMMITMENT -1

YOU, THE DIRECTOR, ARE COMMANDED toreceive the defendant for
classification, confinament and placement as ardered in the Judgment and Sentence.
(Sentence of confinement in Pierce County Jail).

YOU, THE DIRECTOR, ARE COMMANDED to take and deliver the defendant to
the proper officers of the Department of Corrections; and

YQU, THE PROPER OFFICERS OF THE DEPARTMENT OF CORRECTIONS,
ARE COMMANDED toreceive the defendant for classification, canfinement and
placement as ardered in the Judgment and Sentence. (Sentence of confinement in

Department of Carections custady).

Telephone: (253) 798-7400

Office of Prosecuting Attorney
930 Tacoma Avenue S. Room 946
Tacoma, Washington 98402-2171
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{13 YOU,THE DIRECTOR, ARE COMMANDED toreceive the defendant for
dassification, confinemant snd placement as ardered in the Judgment and Sentence.
(Sentence of confinament or placement nat covered by Sections 1 and 2 above),

JOAR R. HICKIMAN

By direction of the Honorg!
Dated: é/% /9/ XV\/Q W————\

0 JUDGE \

KEVIN STOCK
CLERK

By: 72;//2é;4ﬁ;/1_“

DEPUTY CLERK

CERTIFIED COPY DELIVERED TO SHERIFF

28 05y 7oy 7 ey

STATE OF WASHINGTON
&5
County of Pierce

I, Kevin Stock, Clerk of the sbove entitled
Court, do hereby certify that this foregoing
instnument is & tue and carrect copy of the
trigingl now on file in my office.

IN WITNESS WHEREOF, I hereunto et my

hand and the Seal of Said Court this
day of ;
KEVIN STOCK, Clerk
By: Deputy R ULULTT
dk s\““"‘\“\V\E..Sy Péﬁ’;;"’ %,
S %%

£3: 3%&

En: - H

== .'. é’J > 3 \’:’:

f”" / LETY N B \) ‘\‘\\
Il;,” ’0‘@4 'C‘E‘ . ‘S;“O“\\\\\\

WARRANT OF Of:)'c'cre of Pro;ecutlngs A;torne;‘ 5
COMMITMENT-1 Tacor, Washington 984022171

Telephone: (253) 798-7400
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VOTING RIGHTS STATEMENT

RCW 10.64.140: After conviction of a felony, or entry of a plea of guilty to a felony, your right to vote is
immediately revoked and any existing voter registration is cancelled. Pursuant to RCW 29A.08.520 after
you have completed all periods of incarceration imposed as a sentence, and after all community custc;dy
is completed and you are discharged by the Department of Corrections, your voting rights are
automatically restored on a prbvisional basis. You must then reregister to be permitted to vote.

Faifyre to pay legal financial obligations, or comply with an agreed upon payment plan for those
obligations, can result in your provisional voting right being revoked by the court.

Your right to vote may be fully restored by a} A certificate of discharge issued by the sentencing court, -
RCW 9.9A.637; b) A court order issued by the sentencing court restoring the right, RCW 9.92.066; ¢) A
final order of discharge issued by the indeterminate sentence review board, RCW 9.96.050; or d) A
certificate of restoration issued by the governor, RCW 9.96.020. Voting before the right is either
provisionally or fully restored is a class C felony, RCW 92A.84.660.

| ackhowledge receipt and undefstanding of this information:

Defendant’s signature: \F L@))/l/ '

/‘%-/—5(;77 7-7

Revised April, 2015
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ifg ==
FILED
DEPT 22
IN OPEN COURT

0CT 20 2017

PIERCE CQUNTY, Cleik

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,
Plaintiff, | CAUSE NO. 14-1-00779-7
vs. GMENT AND SENTENCE (FJS)
VENIAMIN GEQORGEY RUSEV JRCW 8.94A 7120.M4 507 Prison Confinement
Defendant. | [ ] Jail One Year or Less
[ ]1First-Time Offender
SID: WA27513601 [ ] Spedsl Sexusl Offender Sentencing Altemative
DOB: 01-27-1983 [ ] Special Drug Offender Sentencing Alternative
N [ ) Altemnative to Confinement (ATC)
[ ] Clerk’s Action Required, para 4.5 (SDOSA),
A7 and 48 (SSOSA) 4182, 53 S5and 58
{ JJuvenile Decline [ JMandstory []Discretionary
1 HEARING
11 A sentencing hearing was held and the defendant, the defendant's lawyer and the (deputy) proseaiing
attamey were present.
II. FINDINGS

There being no reason why judgment should not be pronmunced, the court FINDS:

21 CURRENT OFFENSE(S): The defendant was found guilty on 06-15-2015
by[ ]plea [ X]jury-verdic{ ]bench trialof:

COUN?T | CRIME RCW ENHANCEMENT | DATECF INCIDENT NO.
. YYPE* CRIME
I ROBBERY IN THE OA 55100 F. 2-23-14 TED
FIRST DEGREE (AAA2) 140541021
o ROBBERY IN THE 94 56.190 FASE 2-23-14 TED
FIRST DEGREE (AAA2) 140541021
oI ASSAULT IN THE OA.36011(1)(a) | FASE 2-23-14 TFD
FIRST DEGREE (E23) 140541021

* () Firearm, (D) Other deadly weapans, (V) VUCSA in 4 protected zone, (VH) Veh. Ham, See RCW 46.61.520,

(JP) Juwenile present, (SM) Sexual Motivation, (SCF) Sexusl Conduct with & Child for g Fee. See RCW
O.04A 533(8). (Ifthe crime is a drug offense, include the type of drug in the second coturrm.)

JUDGMENT AND SENTENCE
(JS) Office of Proseculing Attorney

(FEImY) alzw}) page tort! 930 Tacoma Avenue 5. Room 946
Tacoma, Washington 98402-2171

Telephone: (253) 798-7400
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a5 charged in the Original Information

X1 QA g?::;gl verdict/finding for use of firearm was retirned on Camt(s) I, IO, and IIRCW 9544 602,
[ 1 Current offenses encompassing the same criminal conduct and counting as one crime in determining
the offender score are (RCW 9.94A580):

[ } Other arrent convictions listed under different cause numbers used in calculating the offender scoxe
are (list offense and cause number): ’

22  CRIMINAL HISTORY (RCW 9944 525):

NONE KNOWN OR CLATMED
23  SENTENCING DATA:
COUNT | OFFENDER | SERIDUSNESS STANDARD RANGE PLUS TOTALSTANDARD MAXIMUM
NO. SCORE LEVEL (uetincluding enhancomonts) | ENHANCEMEN 1S RANGE TERM
(ncluding enhancements)
i 3 X 51-68 MOS & MO8 111-122 MOS TIFE
50K
o 4 X 31-68 MOS 60 MO3 111-128 MOS LIFE
SOK
m 4 X 129-171 MOS 6 MOS 189-231 MO3 LIFE
: SOK

2.4 [ ] EXCEPTIONAL SENTENRCE. Substantisl and campelling reasmns exist which justify an
exceptional sentence:
[ ] within[ ] below the standard range foar Count(s)
{ ] abowe the standard range for Count(s)

[ ]The defendant and state stipulate that justice is best served by imposition of the erceptional sentence
gbove the standard range and the court finds the exceptional sentence firthers and is consistent with

the interests of justice and the purposes of the santencing refamaa.
[ ] Aggravating factars were[ ) stipulated by the defendsnt, [ ] found by the court after the defendant
waived jury trigl,[ ] found by jury by special interrogatory.
Findings of fact and conclusions of law are attached in Appendix 2.4. [ ] Jimy’s special interrogatary is
attached. The Prosecuting Attorney [ ] did[ ] did not recanmend a similar sentence.

2.5 ABILITY TOPAY LEGAL FINANCIAL OBLIGATIONS. The court has considered the total amount

owing, the defendant’s pagt, present and future ability to pay legal financial obligations, including the
defarxdsnt’s financisl resources and the likelihood that the defendant’ s status will chenge. The court finds

that the defendant has the sbility or likely futire ability to pay the legal financial obligations imposed
herein RCW 9.04A 753,
[ 1 The following extracrdinary circumstances exist that make restitition inappropriste (RCW 9.94A.753):

[ ] The following extracrdinary ciraumstances exist that make payment of nonmandatory legal financial

obligations inapproprigte:
JUDGMENT AND SENTENCE (U5) .
(Felony) (7/2007) Pege 2 o€ 11 OffceofProwewing tlortey

Tucoma, Washington 98402-2171
Telephone: (253) 798-7400 °
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26 éFELONY FIRFARM OFFENDER REGISTRATION. The defendant committed a felony firearm
fense as defined in RCW 9.41.010,

[ ] The court considered the following factors:
[ } the defendant’s criminal histary.
[ ] whether the defendant has previously been found not guilty by reason of insanity of any offense in
_this state or elsewhere.

[ ] evidence of the defendant’s propensity for violence that would likely en DEET persons.
o Flacorm el during o C;Jf./)
[ 1 The court decided the defendant [ ] should [ ] should ncxregista‘-é a felony firearm offender.

I JUDGMENT
31 The defendant is GUILTY of the Counts and Charges listed in Paragraph 2.1.
32 { 1 The court DISMISSES Caunts [ ] The defendant is found NOT GUILTY of Camts

) 1v. SENTENCE AND ORDER
IT IS ORDERED:

41 Defendant shall pay to the Clerk of this Court: (Pierce CountyClerk, 930 Tacomn Ave#1 10, Tacoma WA 98402)

JASS CODE
RTIN/RIN $ ner OQ[A/(, Restitution to
3 J Restitution to:
(Neme and Address--address may be withheld and provided confidentially to Clerk's Office).
PcY 5 500.00 Crime Victim assessment
DNA $ 100.00 DNA Databsse Fee
PUB 3 Court-Appainted Attarney Fees and Defense Costs
FRC $ 200.00 Criminal Filing Fee '
FCM ¥ Fine

OTHER LEGAL FINANCIAL OBLIGATIONS (specify below)
$§  OtherCosts for:

¥ Other Costs for:
¥ TOTAL
[ ] The sbove total does not include all restitution which may be set by later arder of the cowrt. An agreed
restitution order may be entered. RCW 0.94A.753. A restitution hearing:
{ ] shall be set by the prosecutor.

[} is scheduled for
[ IRESTITUTION. Order Attached

[ ] The Department of Corrections (DOC) ar clerk of the court shall immediately issue a Netice of Payroll
Deduction. RCW 9.4A 7602, RCW 9.94 A 760(8).

JUDGMENT AND SENTENCE (J5)
Office of Prosecuting Attorne,
(Fe'le) om page Fotll 930 clehcomo :’Avenuegs. Room ;46

Tacoma. Washington 98402-2171
Telephone: (253) 798-7400
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42

43

44

. . 14-1-00779-7

[X] All payments shall be made in accardance with the policies of the clerk, commencing immediately,
unless the cowrt specifically farth the rate herein: Not less than § g per renth
commencing . 241 (C . RCW 9.94.760. Ifthe court dobs not set the rate herein, the
defendant shall feport to the clerk’s office within 24 hours of the entry of the judgment and sentence to
set. up 8 payment plan

The defendant shall repart to the clerk of the court or as directed by the clerk of the court ta provide

financial and other information as requested. RCW 9.4 70CH(B)

[ ] COSTS OF INCARCERATION. In addition to other costs imposad herein, the court finds that the

defendant has or is likely 10 have the means to pay the costs of incarceration, and the defendant is
ardered to pay such costs at the stanzory rate RCW 10.01.160,

COLLECTION COSTS The defendant shall pay the costs of services to collect unpaid legal financial
obligations per contract or statte. RCW 36.18.190, 9.54A.780 and 10.16.500,

INTEREST The financial obligations imposed in this judgment shall beer interest fromthe date of the
Jjudgment until payment in full, &t the rate applicable to dvil judgments RCW 10.82.000
COSTS ON APFEAL An award of coss on sppesl against the defendant may be added to the total legal
financial obligations RCW. 10.73.160.
ELECTRONIC MONITORING REIMBURSEMENT. The defendant is ordered to reimburse
(name of electranic monitaring agency) at
for the cost of pretrial electronic monitaring in the smount of § .
[X] DNA TESTING. The defendant shall have a blood/biological sample drewn for purposes of DNA
identification anslysis and the defendant shall fully cooperate in the testing. The appropriate agency, the
camty o DOC, shall be respansible for obtaining the sample prior to the defendant’ s release fram
confinement. RCW 43.43.754.
[ 1BIV TESTING. The Health Department or designee shall test and counsel the defendant for HIV as
soon as possible and the defendant shell fully cooperste in the testing. RCW 70.24.340,
NO CONTACT
The defendant shail not have contact with (name, DOB) including, but net
limitedto, parsonal, verbal, telsphonic, written ar cantact through  third party far years (nat to
exceed the maximum statutory sentence).

Damestic Violence No-Caontact Order, Antihgrassment No-Cantact Order, ar Sexual Assault Protection
Order is filed with this Judgment and Sentence.
OTHER. Pruperty may have been taken into artody in conjunction with this case. Property may be
returned 1o the rightful owner. Any claim forreton of such property must be made within 90 days  After
90 days, if you do not make 8 claim, property may be disposed of sccording to law.

JUDGMENT AND SENTENCE (JS)
(Felony) (7/2007) Page 4 of 11

Office of Prosecuting Attorney
930 Tacoma Averue S, Room 936
Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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44a [ ] Allproperty is hereby forfeited

[ ] Property may have been taken into custody in oonjunction withthis case. Property may be returned to
the rightful owner. Any claim for retiim of such property must be made within 90 days.  After 90 days, if
you do not make 2 claim, property may be disposed of according to law.

44b  BOND IS HEREBY EXONERATED

4.5 CONFINEMENT OVER ONE YFAR. The defendant is sentenced as follows:

(8) CONFINEMENT. RCW 9.5MA 589, Defendant is sentenced to the following term of total
confinement in the custody of the Department of Carrections @ OoC):

!2 O manths on Caunt 1 . months on Count
(Q months on Count I months on Caunt

/ 5 { maonths an Count oI mmnths on Count
A spedial finding/verdict having been entered as indicated in Section 2.3, the defendant is sentenced to the
following sdditional term of total confinement in the custody of the Department of Ceerections:

é‘ O mothsmComNo I manths on Count No
(2(2 mmthsn Cont No O manths on Count No
(Z(z months on Coumt No I manths on Count No
mmths on Count No manths on Coumt No
mmths an Count No . manths on Count No
maonths on Count No maonths an Countt No

ro o

Sentence enhancements in Coumts _ shall nm

[ ] concurrent Mcms?ﬁe each other.
Sentence enhancements in Counts - saved
flat time [ ] subject to emned good time credit

(156 + 180 o Flox ]

Actual mmber of months of total confinement. ardered is: 33 S— M Dn*l“‘ 4o |
(Add mandatory firearm, deadly weapons, and serual motivation enhancernent time to run canseaitively to
other counts, see Section 2.3, Sentencing Data, above).

[ ]1The confinement time on Count(s) contain(s) 8 mandstary minimum term of

JUDGMENT AND SENTENCE (J5)

20 Oj} b ﬂge Office of Prosecuting Atlorney

(Fele) (7/ Sortl 930 Tacoma Avenue §. Room 946
"Tacoma, Washington 98402-2171
Telephone: {253) 798-7400
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CONSECUTIVE/CONCURRENT SENTENCES. RCW 0.944_589. All counts shall be sarved
conaurrently, except for the partion of those counts far which there is a special finding of a firearm, ather
deadly weapon, sexual motivation, VUCSA in a protected gone, or manufacture of methamphetamine with
juvenile present as set forth above at Section 2.3, and except for the following counts which shall be served
consecutively:

The sentence herein shall run conseaztively to all felany sentences in other canse mmbers imposed priorto
the commission of the crime(s) being sentenced. The sentence herein shall nin cancurrently with felony
santences in cther cause mimbers imposed after the conmmission of the rime(s) being sentenced except for
the following cause mmbers’ RCW 9.044 589;

Canfinement shall commence immediately unless otherwise set forth here:

(c) The defendant shall receive credit fortime saved priorto sentencing if that confinement was solely
under this cause number. RCW 9.94A 505, The time sarved shall be compitted by the jail unless the
credit for time served prior to sentencing is specifically set forth by the court: 1 .
PDOC calu lhm
[ ] COMMUNITY FLACEMENT (pre 7/1/00 offenses) is ardered as follows:
Count for mmths;
Count for months;,

Count for manths;
COMMURITY CUSTODY (To determine which offenses are eligible far or required for community
aady see ROW 9.944 701)
The defendant shall be on cammumity custody for:
Count(s) 36 months for Serious Violent Offenses

Count(s) L. IT I 4TH _ 18 months far Violent Offenses

Caumnt(s) 12 months (for arimes sgainst 8 person, drug offenses, or offenses
involving the unlawful possession of a fireqrm by a

street gang member or associate)

Note: combined term of confinement and community custody for any partiaular offense cannet. exceed the
statutory maximurn. RCW 0.94.4, 701,

(B) While on commumity placement or carnmumity arstody, the defendsnt shall: (1) report to and be
available for contact with the assigned community carrections officer as directed, (2) wark at DOC-
approved educstion, employment and/or commumity restitution (service); (3) notify DOC of any change in
defendant’s address or employmient; (4) not consume controlled substances except pursuant to lawfully
issued prescriptions; (5) not unlawfully possess controlled substances while in commumity custody, (6) not
own, use, o possess firesrms o ammumition; (7) pay suparvision fees as determined by DOC, (&) perfam
affirmative acts as required by DOC to confirm compliance with the arders of the court; (9) abide by any
additional conditions imposed by DOC under RCW 9.54A.704 and .70 and (10) for sext offenses, submit
to electranic manitaring if imposed by DOC. The defendant’s residence Iecation and living srrangements
are subject to the prior spproval of DOC while in community placement or commumity custody.
Comrmunity custody for sex offenders not sentenced under RCW 9.94A 712 may be extended forup tothe
stahutory maxirnum term of the sentence.  Violstion of community custody impesed for 4 sex offense may
result in additional confinement.

The court arders that during the period of supervision the defendant shall:

. . NCO
{ ] consume no alcohol. HoL oNISHCHUK 3 2694 Seec (
have no contact with: -T’D MYTIKO _ON(SHCHUK & 31-95 or

JUDGMENT AND SENTENCE (JS)

Office of Prasecuting Attorney

(Fele) (7/2007) page Gof1l 930 Tacoma Avenue S. Room 946

Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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[ )remain{ j within[ ] outside of a specified geographical boundary, to wit:

[ ]not serve in any paid ar vohmtear capacity where he or she has cantrol ar supervision of minars under
13 years of age
{ }participate in the following crime-related trestment or comseling sarvices:

[ ]underzo an evalustion for trestment for [ | domestic violence { Jsubstance abuse
[ ] mental health [ } anger management snd fully comply with ail recommended treatment.
[ ] comply with the following crime-related prohibitians:

{ ] Other conditions;

[ ]For sentences imposed under RCW 9.94A.702, ather conditions, including electronic maonitoring, may
be imposed diring commumity custody by the Indeterminate Sentence Review Board, or in an
emergency by DOC. Emergency conditions imposed by DOC shall not remain in effect langer than
seven warking days

Court Ordered Trestment: If any caurt orders mental health or chemical dependency trestment, the

defendant must netify DOC and the defendant must release trestment information to DOC for the duration

of incarcerstion and spervision. RCW 9.644, 562,

FROVIDED: That under no ciraumstances shall the total term of confinement plus the term of community

austedy actually served exceed the stehitory maximum for each offense

{ ] WORK ETHIC CAMP. RCW 9.94A 600, RCW 72.00.410. The court finds that the defendant is
eligible and is likely to qualify for work ethic camp and the court recammends that the defendsnt serve the
sentence at @ wark ethic camp.  Upan completion of wark ethic camp, the defendant shall be released o
community custody for any remaining time of total confinement, subject to the conditions below. Violation
of the conditians of camrmumity aistody may result in a return to total confinement for the balance of the
defendant’s remaining time of total confinement. The conditions of community custody are stated sbove in
Section 4.6.

OFF LIMITS ORDER (known drug trsfficker) RCW 10.66.020. The following areas are off limitsto the
defendant while under the supervision of the County Jail or Department of Corrections:

JUDGMENT AND SENTENCE (J5)

(Felany) (7/2007) Page 7 of 11

Office of Prosecuting Attorney
930 Tacomn Avenue S. Rovm 946
Tacoma, Washington 98402-2171
Telephone; (253) 798-7400
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V. NOTICES AND SIGNATURES

COLLATERAL ATTACK ON JUDGCMENT. Any petition ar motion for collateral attack on this
Judgment and Sentence, including but not limited to any persanal restraint petition, state habeas corpus
petition, metion to vacate judgment, motion to withdraw guilty plea, motion for new trial or motion to
arrest judgment, must be filed within ane year of the final judgment in this matter, except as prowided for in
RCW 10.73.100. RCW 10.73.050.

LENGTH OF SUPERVISION. For an offense committed priorto July 1, 2000, the defendant shall
remain under the cowrt’s jurisdiction and the supervision of the Department of Carrections for a period up to
10 years fram the date of sentence o relesse fram confinement, whichever is langer, to assure payment of
all legal financial obligations unless the court extends the iminal judgment an additional 10 years For an
offense committed on ar after Tuly 1, 2000, the court thall retain jurisdiction over the offender, for the
purpose of the offender’s compliance with payment of the legal financial cbligations, until the obligation is
canpletely satisfied, regardless of the statutary maximim for the crime. RCW 9544 760 and RCW
9.94A.505. The clerk of the court is suthorized to collect unpaid legsl financial obligations at any time the
offender remains under the Jjurisdiction of the court for purposes of his or her legal financial obligations
RCW 9.MA 760(4) and RCW 9.9%A 753(4).

NOTICE OF INCOME-WITHHOLDING ACTION. Ifthe court has not ordered an immediate notice
of payroll deduction in Section 4.1, you gre notified that the Department of Carrections or the clerk of the
court may issue 8 notice of payroll deduction without notice toyau if you are more than 30 days past due in
manthly psyments in an amount equal to or greater than the amount paysble for e month. RCW
9.94A.7602. Other income-withholding action under RCW 9.54A may be taken without further netice.
RCW 9.54A.760 may be taken without further notice. RCW 0.94.8 7606,

RESTITUTION HEARING.
[ ]Defendant waives any right to be present at any restitution hearing (sign initials):
CRIMINAL ENFORCEMENT AND CIVIL COLLECTION. Any violstion of this Judgment snd

Sentence is punishable by up to 60 days of confinement per viclation Per section 2.5 of this doamnent,
legal financial obligations are collectible by civil memns RCW 0.04A 634,

FIREARMS. You rnust immediately surrender any cancealed pistol license snd you may not own,
Use or possess any firearm unless your right to do so is restored by a court of record. (The court clerk
shall forward s copy of the defendant's driver's license, identicard, ar comparsble identification to the
Department of Licensing slong with the date of conviction or cammitment ) RCW 9.41.040, 0.41.047.

SEX ARD KIDNAPFING OFFENDER REGISTRATION. RCW 9A. 44, 130, 10.01.200.
N/A

[ 1 The court finds that Count is a felony in the commission of which a motor vehicle was used.
The clerk of the court is directed to immediately farwerd e Abstract of Court Record to the Department of

Licensing, which must revoke the defendant’s driver's license, RCW 46.20.285,

JUDGMENT AND SENTENCE (J5)
(Felony) (7/2007) Page 8of 11

Office of Prosecuting Attorney
930 Tacoma Avenue S. Room 946
Tucoma, Washington 98402-2171
Telephone: (253) 798-7400
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59 Ifthe defendent is or becomes subject to court-ordered mertal heslth or chericat dependency treatment,
the defendant must notify DOC and the defendant’s treatment information must be shared with DOC far
the durstion of the defendant’s incarcerstion and supervision. RCW D.04A 562,

510 OTHER: Camp‘u w/ DMA ocdec , NCOs poymest”
of | fos, CCOs chr’ccsz\ch: F/a r%mvlfg/ﬁw\

s [ ]
DONE in Open Caurt and in the presence of the defen this dare: .
F IV g i e

APV K E

ﬂ; L AVS JUDGE ( ‘
o]2|! (MWMN
Hd Dl =
8 -=——

Députy Proseatting Attamey U

Print name: PATC (A 00/ Print name: ; vend,

WSB # 1S18. 9 WSB # VY S ¥ IS
A At~

Defendsnt

Print ngme;

-

4

e

Voting Rights Statement: I admowledge that I have lost my right to vote because of this felony conviction. IfI am
registared to vote, my voter registration will be cancelled

My right to vote is provisionally restored as long as I am not under the athority of DOC (not serving a sentence of
confinement in the custody of DOC and not subject to commumity custedy s defined in RCW 9.944_030). T must re-
register before vating.  The provisional right to vote may be revaked if I fail to camply with all the terms of my legal
financial obligations or an agreement for the payment of legal financisl obligations

My right to vote may be permanently restored by ane of the following for each felany conviction: ) a certificate of
discharge isaied by the sentencing court, RCW 9.04A 637, b) a court order issued by the sentencing court restaring
the right, RCW 9.92.066, ¢) a final arder of discharge issued by the indeterminate sentence review board, RCW
9.96.050, or d) a certificate of restoration issued by the governar, RCW 9.96.020. Voting before the right is restored
isa class C felony, RCW 20A 84.660. Registering to vote befare the right is restored is 1 class C felony, RCW
294.84.140,

seeserisi

DEPT 22 .
IN OPEN COURT

0CT 20 2017
PIERCE CRQUNTY, Clerk
By_M
DEPATY

JUDGMENT AND SENTENCE (J5) e Al
Office of Prosecutin orney
(Felmy) olm Page ol 930 ;‘Zc’om: Avemxegs. Room 946

Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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CERTIFICATE OF CLERK
CAUSE NUMBER of this case: 14-1-00779-7

I, KEVIN STOCK Clerk of this Court, cartify that the faregoing is a full, true and carrect copy of the Judgment and
Sentence in the sbove-entitled action now on record in this office.

WITNESS my hand and seal of the ssid Superiar Court affixed this date:

Clerk of said County and State, by: , Deputy Clerk

IDENTIFICATION OF COURT REPORTER

Kaedm Lkhkenéb& Lg)

Court Reporter
JUDG: & (JS) Office of Prosecuting Attorney
(Felmy) (772007) Page 100f 11 930 Tacoma Avenue S. Room 946

Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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The defendant having been sentenced to the Department of Corrections for a:

sex offense

3 sarious violent offense
assalt in the second degree
Z any aime where the defendant or an accamplice was armed with a deadly wespon

any felany under 69,50 and 69.52
The offender shall repart to and be available for contact withthe assigned compunity corrections officer as directed:
The offender shall wark at Department of Carrections approved educstion, employment, and/ar cammunity service,
The offender shall not consume controtled substances except pursusnt to lawfully issned prescriptions:
An offender in cormunity custody shall not unlawfully possess cantrolled substances;
The offender shall pay commumnity placement fees as determined by DOC:

The residence location and living srangaments are subject to the pricr gpproval of the department. of corrections
diring the period of commumnity placement

The offender shall submit to affirmnative acts necessary to manitor complisnce with court arders as required by
DocC. .

The Court may also order any of the following special conditions:
@O The offender shall remain within, or outside of, & specified geographical boundary:

[Mf CCO

/ an The offender shall not have direct o indirect Sﬁa with the vicim of the crime or a specified
class of individuals: Cee NCOS

\/(m) The offender shall participate in crime-related treatment or counseling services, /xr cCCO

—_—an The offender shall not cansume alcobol;

1'2) The residence location and living arrangements of r sex offender shall be subject to the prior
spproval of the department of corrections; or

4 NI The offender shall comply with any arime-related prohibitions.

(VI)  Other:

APPEND . Office of Prosecuting Attorncy
e 930 Tacomn Avenue S. Room 946
‘Tacoma, Washington 98402.2171
Telephone: (253) 798-7400
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SIDNo. WAZ27513601

IDENTIFICATION OF DEFENDANT

Date of Birth 01-27-1983

(fno SID take fingerprint card for State Patrol)

FBINo.  810037TC4

Local ID No.  CHRI# 20140642153

14-1-00779-7

BCN No 541150330 Other
Alias name, SSN, DOB:
Race: ) _ Ethnicity: Sex:
[1  Asian/Dgcific [] Bladk/African- [X} Caucasian ] Hispanic [X] Male
Islander American
{1] Native American [ ] Other: : [] Non- [1 Femgle
Higpanic
FINGERFRINTS
Lett four fingers taken simuitaneously Left Thumb

amd
signature thereto. Clerk of the Caut, Deputy Cler, A L
- TSR
DEFENDANT'S SIGNATURE:
DEFENDANT’S ADDRESS: D D Cr
JUDGMENT AND SENTENCE (JS)

(Felony) (7/2007) Page 11 of 11

Office of Prosecuting Altorncy
930 Tucoma Avenue 8. Room 946
Tacoma, Washington 98402-2171
Telephone: (253) 798-7400
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0 R
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= t ‘ DEPT 22
S ay ‘ IN OPEN COURT
PO 4007767 50134336 ADR 10-20-17 P
A 0CT 20 2017
5 PIERCE COUNTY, Clerk
Bv..g:m_)--.
6 DEFUTY
4]
w7 SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY
W
o8
gua STATE OF WASHINGTON,
10 " Plgintiff, | CAUSE NO. 14-1-00779-7
i Vi
:»j t VENIAMIN GEORGEV RUSEV | ADVICE OF RIGHT TO APPEAL
“ 12 Defendant
0]
_{"‘J 13
L RIGHT TO APFFAL
U rJ [N ] 5
Judgment and Sentence having been entered, you sre now advised that:
16
17 L1 Yau have the right to sppeal your conviction(s). If you have entered a guilty ples, you have waived your
right toraise certain issues, as disqussed in your guilty plea statement, in an appeal. You have a right to
18 gppedl any sentence that is outside the sandard sentence range. You also have aright to sppeal rulings on
other post convictions motions as listed in Rules of Appellate Procedure 2.2.
19 :
1.2 'fJnless anotice of appeal is filed withthe clerk of the court within thirty (30) days framthe entry of
2 judgment ar the order appealed from, you have irrevocably waived your right of appeal.
VRS 21 13 The clerk of the Superior Cowrt will, if requested by you, file a notice of appesl an your behalf.
e \: -
» 14 Ifyou cannot afford the cost of an appeal, you have the right to have a lawyer appointed to represent you
on gppeal and to have such parts of the trial record as are necessary for review of errors assigned
- transcribed for you, bath at public expense.
24
25
26
EAVRINY
LI} 27
28
(ffice of Prosecuting Attorney
930 Tacoma Avenue §. Room 946
ADVICE OF RIGHT TO APPEAL - | Tacoma, Washington 98402-2171
‘Telephone: {253) 798-7400
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ACKNOWLEDGMENT

Regarding the faregoing advice of my “Right to Appeal™:

L Iunderstand these rights, and
2 I waive formal reading of these rights; and

3 T acknowledge receipt of 8 true copy of these rights

DATE: /Q/ ’L«f// + DEFENDANT: y %/ -

i)

2

DEPT 22
IN OPEN COURT

0CT 20 2017

PIERCE @UNTY, terk
By
DEPUTY

Office of Prosecuting Attorney
930 Tacoma Avenue S. Room 946

ADVICE OF RIGHT TO APPEAL - 2 Tacoma, Washington 98402-2171
. : Felephone: (253) 798-7400
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IN COUNTY CLEH
PIERCE COUNTY,
February 25 201

KEVIN 8T]
COUNTY

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,
Plaintiff, CAUSE NO. 14-1-00779-7
Vs.
VENIAMIN GEORGEV RUSEV, INFORMATION
Defendant.
DOB: 1/27/1983 SEX : MALE RACE: WHITE
PCN#: 541159339 SID#: UNKNOWN DOL# WA RUSEVVG170B7

CO-DEF: VOSSLER AURON BLESCH 14-1-00780-1

COUNT1

I, MARK LINDQUIST, Prosecuting Attorney for Pierce County, in the name and by the authority
of the State of Washington, do accuse VENIAMIN GEORGEV RUSEV of the crime of ROBBERY IN
THE FIRST DEGREE, committed as follows:

That VENIAMIN GEORGEV RUSEV, acting as an accomplice, in the State of Washington, on
or about the 23rd day of February, 2014, did unlawfully and feloniously take personal property belonging
to another with intent to steal from the person or in the presence of I. Onishchuk, the owner thereof or a
person having dominion and control over said property, against such person's will by use or threatened
use of immediate force, violence, or fear of injury to 1. Onishchuk, said force or fear being used to obtain
or retain possession of the property or to overcome resistance to the taking, and in the commission
thereof, or in immediate flight therefrom, the defendant or an accomplice displayed what appeared to be a
firearm or other deadly weapon, to-wit: a firearm, contrary to RCW 9A.56.190 and 9A .56.200(1)(a)(iD),
and in the commission thereof the defendant, or an accomplice, was armed with a firearm, to-wit: a
firearm, that being a firearm as defined in RCW 9.41.010, and invoking the provisions of RCW
9.94A 530, and adding additional time to the presumptive sentence as provided in RCW 9.94A 533, and

against the peace and dignity of the State of Washington.

INFORMATION- 1 Office of the Prosecuting Attorney
930 Tacoma Avenue South, Room 946

Tacoma, WA 98402-2171
Main Office (253) 798-7400

D
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VASHINGTON
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COUNT II

And I, MARK LINDQUIST, Prosecuting Attorney for Pierce County, in the name and by the
authority of the State of Washington, do accuse VENIAMIN GEORGEV RUSEYV of the crime of
ROBBERY IN THE FIRST DEGREE, a crime of the same or similar character, and/or a crime based on
the same conduct or on a series of acts connected together or constituting parts of a single scheme or plan,
and/or so closely connected in respect to time, place and occasion that it would be difficult to separate
proof of one charge from proof of the others, committed as follows: ‘

That VENIAMIN GEORGEV RUSEV, acting as an accomplice, in the State of Washington, on
or about the 23rd day of February, 2014, did unlawfully and feloniously take personal property belonging
to another with intent to steal from the person or in the presence of D. Onishchuk, the owner thereof or a
person having dominion and control over said property, against such person's will by use or threatened
use of immediate force, violence, or fear of injury to D. Onishchuk, said force or fear being used to obtain
or retain possession of the property or to overcome resistance to the taking, and in the commission
thereof, or in immediate flight therefrom, the defendant or an accomplice displayed what appeared to be a
firearm or other deadly weapon, to-wit: a firearm, contrary to RCW 9A.56.190 and 9A.56.200(1)(a)(ii),
and in the commission thereof the defendant, or an accomplice, was armed with a firearm, to-wit: a
firearm, that being a firearm as defined in RCW 9.41.010, and invoking the provisions of RCW
9.94A.530, and adding additional time to the presumptive sentence as provided in RCW 9.94A 533, and
against the peace and dignity of the State of Washington.

COUNT 11I

And I, MARK LINDQUIST, Prosecuting Attorney for Pierce County, in the name and by the
authority of the State of Washington, do accuse VENIAMIN GEORGEV RUSEV of the crime of
ASSAULT IN THE FIRST DEGREE, a crime of the same or similar character, and/or a crime based on
the same conduct or on a series of acts connected together or constituting parts of a single scheme or plan,
and/or so closely connected in respect to time, place and occasion that it would be difficult to separate
proof of one charge from proof of the others, committed as follows:

That VENIAMIN GEORGEV RUSEV, acting as an accomplice, in the State of Washington, on
or about the 23rd day of February, 2014, did unlawfully and feloniously, with intent to inflict great bodily
harm, intentionally assault I. Onishchuk with a firearm or deadly weapon or by any force or means likely
to produce great bodily harm or death, contrary to RCW 9A.36.011(1)(a), and in the commission thereof
the defendant, or an accomplice, was armed with a firearm, to-wit: a firearm, that being a firearm as

defined in RCW 9.41.010, and invoking the provisions of RCW 9.94A 530, and adding additional time to

INFORMATION- 2 Office of the Prosecuting Attorney
930 Tacoma Avenue South, Room 946

Tacoma, WA 98402-2171
Main Office (253) 798-7400
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the presumptive sentence as provided in RCW 9.94A 533, and against the peace and dignity of the State

of Washington.

DATED this 25th day of February, 2014,

TACOMA POLICE DEPARTMENT
WA02703

prc

INFORMATION- 3

MARK LINDQUIST
Pierce County Prosecuting Attorney

By: /s/ PATRICK COOPER
PATRICK COOPER
Deputy Prosecuting Attorney
WSB#: 15190

Office of the Prosecuting Attorney
930 Tacoma Avenue South, Room 946
Tacoma, WA 98402-2171

Main Office (253) 798-7400
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,

Plaintiff, CAUSE NO. 14-1-00779-7

VS.

VENIAMIN GEORGEV RUSEV

Defendant.

COURT’S INSTRUCTIONS TO THE JURY

DATED this t:z day of June, 2015.

WA
JUD@ S~

ORIGINAL




o

P

TN

INSTRUCTION NO. _L_

[tis your duty to decide the facts in this case based upon the evidence presented to you
during this trial. It also is your duty to accept the law from my instructions, regardless of what
you persona.lly believe the law is or what you personally think it should be. You must apply the
law from my instructions to the facts that you decidelhave been proved, and in this way decide
the case.

Keep in mind that a charge is only an accusation. The filing of a charge is not evidence
that the charge is true. Your decisions as jurors must be made solely upon the evidence presented
during these proceedings:

The evidence that you are to consider during your deliberations consists of the testimony
that you have heard from witnesses, stipulations, and the exhibits that [ have admitted, during the
trial. 1f evidence was not admitted or was stricken from the record, then you are not to consider it
in reaching your verdict.

Exhibits may have been marked by the court clerk and given a number, but they do not

go with you to the jury room during your deliberations unless they have been admitted into

“evidence. The exhibits that have been admitted will be available to you in the jury room.

One of my duties has been to rule on the admissibility of evidence. Do not be concerned
during your deliberations about the reasons for my rulings on the evidence. If [ have ruled that
any evidence is inadmissible, or if I have asked you to disregard any evidence, then you must not
discuss that evidence during your deliberations or consider it in reaching your verdict. Do not

-

speculate whether the evidence would have favored one party or the other.
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In order to decide whether any proposition has been proved, you must consider all of the
evidence that I have admitted that relates to the proposition. Each party is entitled to the benefit
of all of the evidence, whether or not that pany introduced it.

You are the sole judges of the credibility of each witness. You are also the sole judges of
the value or weight to be given to the testimony of each witness. In considering a witness's
testimony, you may consider these things: the opportunity of the witness to observe or know the
things he or she testifies about; the ability of the witness to observe accurately; the quality of a
witness's memory while testifying; the manner of the witness while testifying; any personal
interest that the witness might have in the outcome or the issues; any bias or prejudice that the
witness may have shown; the reasonableness of the witness's statements in the context of all of
the other evidence; and any other factors that affect your evaluation or belief of a witness or your
evaluation of his or her testimony. }

The lawyers' remarks, statements, and arguments are intended to help you understand the
evidence and apply the law. It is important, however, for you to remember that the lawyers'
statements are not evidence. The evidence is the testimony and the exhibits. The law is contained
in my instructions to you. You must disregard any remark, statement, or argument thatisnot
supported by the evidence or the law in my instructions. -

You may have heard objections made by the lawi
to object to questions asked by another lawyer, and may
should not influence you. Do not make any assumptions
lawyer's objections.

Our state constitution prohibits a trial judge from

would be improper for me to express, by words or condu



of testimony or other evidence. I have not intentionally done this. If it appeared to you that T have
indicated my personal opinion in any way, either during trial or in giving these instructions, you
must disregard this entirely.

You have nothing whatever to do with any punishment that may be imposed in case of a
violation of the law. You may not consider the fact that punishment may follow conviction
except insofar as it may tend to make you careful,

The order of these instructions has no significance as to their relative importance. They
are all important. In closing arguments, the lawyers may properly discuss specific instructions.
During your deliberations, you must consider the instructions as a whole.

As jurors, you are officers of this court. You must not let your emotions overcome your
rational thought process. You must reach your decision based on the facts proved to you and on
the law given to you, not on sympathy, prejudice, or personal preference. To assure that all
parties receive a fair trial, you must act impartially with an earnest desire to reach a proper

verdict,
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INSTRUCT!ON NO. 2_\_

The defendant has entered a plea of not guilty. That plea puts in issue every element of
the crime charged. The State is the plaintiff and has the burden of proving each element of the
crime beyond a reasonable doubt. The defendant has no burden of proving that a reasonable
doubt exists as to these elements.

A defendant is presumed innocent. This presumption continues throughout the entire trial
unless during your deliberations you find it has been overcome by the evidence beyoﬁd a
reasonable doubt.

A reasonable doubt is one for which a reason exists and may arise from the evidence or
lack of evidence. It is such a doubt as would exist in the mind of a reasonable person after fully,
fairly, and carefully considering all of the evidence or lack of evidence. If, from such
consideration, you have an abiding.belief in the truth of the charge, you are satisfied beyond a

reasonable doubt.
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INSTRUCTION NO. LR
The defendant is not required to testify. You may not use the fact that the defendant has

not testified to infer guilt or to prejudice him in any way.
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INSTRUCTION NO. 2__

The evidence that has been presented to you may be either direct or circumstantial. The
term “direct evidence” refers to evidence that is given by a witness who has directly perceived
something at issue in this case. The term “circumstantial evidence” refers to evidence from
which, based on your common sense and experience, you may reasonably infer something that is
at issue in this case.

The law does not distinguish between direct and circumstantial evidence in terms of their

weight or value in finding the facts in this case. One is not necessarily more or less valuable than

the other.
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INSTRUCTION NO. lj '

A separate crime is charged in each count. You must decide each count separately. Your

verdict on one count should not control your verdict on any other count.
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INSTRUCTION NO. {

A person is guilty of a crime if it is committed by the conduct of another person for

which he is legally accountable. A person is legally accountable for the conduct of another

person when he is an accomplice of such other person in the commission of the crime.
A person is an accomplice in the commission of a crime if, with knowledge that it will
promote or facilitate the commission of the crime, he either:
(1) Solicits, commands, encourages, or requests another person to commit the
crime; or
(2) Aids or agrees to aid another person in planning or committing the crime.
The word “aid™ means all assistance whether given by words, acts, encouragement,
support or presence. A person who is present at the scenc and ready to assist by his presence is
aiding in the commission of the crime. However, more than mere presence and knowledge of the

criminal activity of another must be shown to establish that a person present is an accomplice.
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INSTRUCTION NO. i&

The State must prove an accomplice had general knowledge of ;he charged crime. The
State is not required to prove the accomplice had knowledge of every element of the charged
crime.

Thus, the State must prove an accomplice in a charged crime of robbery in the first
degree and robbery in the second degree had general knowledge of the crime of “robbery”. The
S;ale is not required to prove an accomplice had knowledge .the robbery would be committed
with a deadly weapon.

The State must prove an accomplice in a charged crime of assault in the first degree and
assault in the second degree had general knowledge of the crime of “assault”. The State is not

required to prove an accomplice had knowledge the assault would be committed with a deadly

weapon.
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INSTRUCTION NO. _Q_

A person knows or acts knowingly or with knowledge with respect to a fact,
circumstance or result when he is aware of that fact, circumstance or result. It is not necessary
that the person know that the fact, circumstance or result is defined by law as being unlawful or
an element of a crime.

If a person has information that would lead a reasonable person in the same situation to
believe that a fact exists, the jury is permitted but not required to find that he acted with

knowledge of that fact.
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INSTRUCTION NO. j_
A person commits the crime of robbery in the {irst degree when in the commission of a
robbery or in immediate flight therefrom he or a person to whom the defendant was acting as an
accomplice, is armed with a deadly weapon or displays what appears to be a firearm or other

deadly weapon or inflicts bodily injury.



P

i
™

Y

ey

INSTRUCTION NO. a '

A person commits the crime of robbery when he or a person to whom the defendant was
acting as an accomplice, unlawfully and with intent to commit theft thereof takes personal
property from the person against that person's will by the use or threatened use of immediate
force, violence, ;>1' fear of injury to that person or to the person or property of anyone. A threat to
use immediate force or violence may be either expressed or implied. The force or fear must be
used 10 obtain or retain possession of the property or to prevent or overcome resistance to the

taking, in either of which case the degree of force is immaterial.
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INSTRUCTION NO. K 2

A person acts with intent or intentionally when acting with the objective or purpose to

accomplish a result, which constitutes a crime.
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INSTRUCTION NO. I{ l

Thefi means to wrongfully obtain or exert unauthorized control over the property or

services of another, or the value thereof. with intent to deprive that person of such property or

services.
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INSTRUCTION NO,
Deadly weapon means any weapon, device, instrument, substance, or article which under
the circumstances in which it is used, attempted to be used, or threatened to be used, is readily

capable of causing death or substantial bodily harm.
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INSTRUCTION NO. J_&
To convict the defendant of the crime of robbery in the first degree as charged in Count I-
A, each of the following six elements of the crime must be proved beyond a reasonable doubt:
(1) That on or about the 23rd day of February, 2014, the defendant or a person to whom

the defendant was acting as an accomplice, unlawfully took personal property from Thor
Onishchuk;

(2) That the defendant or a person to whom the defendant was acting as an accomplice,

" intended to commit theft of the property;

(3) That the taking was against Thor Onishchuk’s wil'l by the defendant’s or a person to
whom the defendant was acting as an accomplice, use or threatened use ofimmedie}w force,
violence, or fear of injury to that person or to the person or property of another;

(4) That force or fear was used by the defendant or a person to whom the defendant was
acting as an accomplice, to obtain or retain possession of the property or to prevent or overcome
resistance to the taking;

{5)(a) That in the commission of these acts or in immediate flight therefrom the defendant
or a person to whom the defendant was acting as an accomplice, was armed with a deadly
weapon or

(b) That in the commission of these acts or in the immediate flight therefrom the
defendant or a person to whom the defendant was acting as an accomplice, displayed what
appeared to bé a firearm or other deadly weapon; and

(6) That any of these acts occurred in the State of Washington.

If you find from the evidence that clements (1), (2). (3), (4), and (6), and any of the

alternative elements (5)(a) or (5)(b), have been proved beyond a reasonable doubt, then it will be
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your duty to return a verdict of guilty. To return a verdict of guilty, the jury need not be
unanimous as to which of alternatives (3)(a) or (5)(b), h’as been proved beyond a reasonable
doubt, as long as each juror finds that at least one alternative has been proved beyond a
reasonable doubt.

On the other hand, if, after weighing all the evidence, you have a reasonable doubt as to
any one of elements (1), (2), (3), (4), (5). or (6). then it will be your duty to return a verdict of not

guilty.
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INSTRUCTION NO. U

To convict the defendant of the crime of robbery in the first degree as charged in Count
lI-A, each of the following six elements of the crime must be proved beyond a reasonable doubt:

(1) That on or about the 23rd day of February, 2014, the defendant or a person to whom
the defendant was acting as an accomplice, unlawfully took personal property from Dmytro
Onishchuk;

- (2) That the defendant or a person to whom the defendant was acting as an accomplice,
intended to commit theft of the property;

(3) That the taking was against Dmytro Onishchuk’s will by the defendant's or a person
to whom the defendant was acting as an accomplice, use or threatened use of immediate force,
violence, or fear of injury to that person or to the person or property of another;

(4) That force or fear was used by the defendant or a person to whom the defendant was
acting as an accomplice, to obtain or retain possession of the property or o prevent or overcome
resistance to the taking; |

(5)(a) That in the commission ohf these acts or in immediate flight therefrom the defendant
or a person to whom the defendant was acting as an accomplice, was armed with a deadly
weapon or

(b) That in the commission of these acts or in the immediate flight therefrom the
defendant or a person to whom the defendant was acting as an accomplice, displayed what
appeared to be a firearm or other deadly weapon; and

(6) That any of these acts occurred in the State of Washington.

If you find from the evidence that elements (1), (2), (3), (4), and (6), and anSf of the

alternative elements (5)(a) or (5)(b), have been proved beyond a reasonable doubt, then it will be



your duty to return a verdict of guilty. To return a verdict of guilty, the jury need not be
unanimous as to which of alternatives (5)(a) or (5)(b), has been proved beyond a reasonable
doubt, as long as each juror finds that at least one alternative has been proved beyond a
reasonable doubt.

On the other hand, if, after weighing all the evidence, you have a reasonable doubt as to
any one of elements (1), (2), (3), (4), (5),‘01' (6), then it will be your duty to return a verdict of not

guilty.
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INSTRUCTION NO. I{

The defendant is charged in count I-A with Robbery in the First Degree. If, after full and
careful deliberation on this charge, you are not satisfied beyond a reasonable doubt that the
defendant is guilty, then you will consider whether the defendant is guilty of the lesser crime of
Robbery in the Second Degree.

When a crime has been proved against a person, and there exists a reasonable doubt as to

~which of two or more degrees that person is guilty, he or she shall be convicted only of the

lowest degree.
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INSTRUCTION NO. _‘__b__ ’

The defendant is charged in count [I-A with Robbery in the First Degree. If, after full
and careful deliberation on this charge, you are not satisfied beyond a reasonable doubt that the
defendant is guilty, then you will consider whether the defendant is guilty of the lesser crime of
Robbery in the Second Degree.

When a crime has been proved against a person, and there exists a reasonable doubt as to
which of two or more degrees that person is guilty, he or she shall be convicted only of the

lowest degree.
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INSTRUCTION NO. l 1

A person commits the crime of robbery in the second degree when he or a person to

whom the defendant was acting as an accomplice commits robbery.
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INSTRUCTION NO. _!ﬁ_

To convict the defendant of the crime of robbery in the second degree as charged in
Count I-B, each of the following elements of the crime must be proved beyond a reasonable
doubt:

(1) That on or about the 23rd day of February, 2014, the defendant or a person to whom
the defendant was acting as an accomplice, unlawfully took personal property from Ihor
Onishchuk; ’

(2) That the defendant or a person to whom the defendant was acting as an accomplice,
intended to commit theft of the property;

(3) That the taking was against lhor Onishchuk's will by the defendant's or a person to
whom the defendant was acting as an accomplice, use or threatened use of immediate force,
violence, or fear of injury to that person or to the person or property of another;

(4) That force or fear was used by the defendant to obtain or retain possession of the
property or (o prevent or overcome resistance to the taking; and

(5) That any of these acts occurred in the State of Washington.

[f'you find from the evidence that each of thesc elements has been proved beyond a
reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all the evidence, you have a reasonable doubt as to

any one of these elements, then it will be your duty to return a verdict of not guilty.
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INSTRUCTION NO. LL

To convict the defendant of the crime of robbery in the second degree as charged in
Count II-B, each of the following elements of the crime must be proved beyond a reasonable
doubt;

(1) That on or about the 23rd day of February, 2014, the defendant or a person to whom
the defendant was acting as an accomplice, unlawfully took personal property from Dmytro
Onishchuk;

(2) That the defendant or a person to whom the defendant was :;cting as an accomplice,
intended to commit theft of the property;

(3) That the taking was against Dmytro Onishchuk's will by the defendant's or a person to

. whom the defendant was acting as an accomplice, use or threatened use of immediate force,

violence, or fear of injury to that person or to the person or property of another;

(4) That force or fear was used by the defendant to obtain or retain possession of the
property or to prevent or overcome resistance 1o the taking; and

(5) That any of these acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond a
reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all the evidence, you have a reasonable doubt as to

any one of these elements, then it will be your duty to return a verdict of not guilty.
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INSTRUCTION NO, QO
A person commits the crime of assault in the first degree when, with intent to inflict great
bodily harm, he or a person to whom the defendant was acting as an accomplice, assaults another

with a firearm.
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INSTRUCTION NO. ‘&L

Great bodily harm means bodily injury that creates a probability of death, or that causes
significant serious permanent disfigurement, or that causes a significant permanent loss or

impairment of the function of any bodily part or organ.
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INSTRUCTION NO., <A—

An assault is an intentional shooting of another person that is harmful or offensive
regardless of whether any physical injury is done to the person. A shooting is offensive if the
shooting would offend an ordinary person who is not unduly sensitive.

An assault is also an act, with unlawiul force, done with the intent to create in another
apprehension and fear of bodily injury, and which in fact creates i.n another a reasonable

apprehension and imminent fear of bodily injury even though the actor did not actually intend to

inflict bodily injury.
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INSTRUCTION NO. Q}

A firearm, whether loaded or unloaded, is a deadly weapon.
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INSTRUCTION NO. i“%

To convict the defendant of the crime of assault in the first degree as to Count III-A, each
of the following elements of the crime must be proved beyond a reasonable doubt:

(1) That on or about the 23rd day of February, 2014, the defendant or a person to whom
the defendant was acting as an accomplice, assaulted [hor Onishchuk;

(2) That the assaulted was committed with a firearm.

(3) That the defendant or a person to whom the defendant was acting as an accomplice,
acted with intent to inflict great bodily harm; and

(4) That the acts occurred in the State of Washington.

If you find from the evidence that each of these elements have been proved beyond a
reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty.
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INSTRUCTION NO. &

The defendant is charged in count I1I-A with Assault in the First Degree. If, after full
and careful deliberation on this charge, you are not satisfied beyond a reasonable doubt that the
defendant is guilty, then you will consider whether the defendant is guilty of the lesser crime of
Assault in the Second Degree.

When a crime has been proved against a person, and there exists a reasonable doubt as to
which of two or more degrees that person is guilty, he or she shall be convicted only of the

lowest degree,
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INSTRUCTION NO. _2lp
A person commits the crime of assault in the second degree when he or a person to whom

the defendant was acting as an accomplice, assaults another with a deadly weapon.
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INSTRUCTION NO. o4 Zz

Deadly weapon also means any weapon, device, instrument, substance, or article which
under the circumstances in which it is used, attempted to be used, or threatened to be used, is

readily capable of causing death or substantial bodily harm.
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INSTRUCTION NO. :Q_%_

To convict the defendant of the crime of assault in the second degree as to Count I1I-B,
each of the following elements of the crime must be proved beyond a reasonable doubt:

(1) That on or about the 23rd day of February, 2014, the defendant or a person to whom
the defendant was acting as an accomplice, assaulted Thor Onishchuk with a deadly weapon; and

(2) That this act occurred in the State of Washington.

[f you find from the evidence that that each of these elements has been proved beyond a
reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty.



FalaN
; \
|

o
. \

{1y
i
i
-

b.v'l

INSTRUCTION NO. lﬂ

You will also be given special verdict form for each crime. If you find the defendant not
guilty of the crime, do not use the respective special verdict form for that count. If you find the
defendant guilty of the crime, you will then use the special verdict form for the respective count
and fill in the blank with the answer “yes” or “no” according to the decision(s) you reach. In
order to answer the special verdict form(s) *yes,” you must unanimously be satisfied beyond a
reasonable doubt that “yes” is the correct answer. If you unanimously agree that the answer to
the question is “no,” or if after full and fair consideration of the evidence you are not in

agreement as to the answer, you must fill in the blank with the answer “no.”



INSTRUCTION NO. &0

For purposes of a special verdict, the State must prove beyond a reasonable doubt that the
deé:ndant was armed with a firearm at the time of the commission of the crime as charged in
each count respectively,

If one participant in a crime is armed with a firearm, all accomplices to the participant are
deemed to be so armed, even if only one firearm is involved.

A “firearm” is a weapon or device from which a projectile may be fired by an explosive '

such as gunpowder.
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INSTRUCTION NO. [

When you begin deliberating, you should first select a presiding juror. The presiding
juror’s duty is to see that you discuss the issues in this case in an orderly and reasonable manner,
that you discuss each issue submitted for your decision fully and fairly, and that each one of you
has a chance to be heard on every question before you.

During your deliberations, you may discuss any notes that you have taken during the trial,
if you wish. You have been allowed to take notes to assist you in rememberiﬁg clearly, not to
substitute for your memory or the memories or notes of other jurors. Do not assume, however,
that your notes are more or less accurate than your memory.

You will need to rely on your notes and memory as to the testimony presented in this
case. Testimony will rarely, if ever, be repeated for you during your deliberations.

If, after carefully reviewing the evidence and instructions, you feel a need to ask tAhe court
a legal or procedural question that you have been unable to answer, write the question out simply
and clearly. For this purpose, use the form provided in the jury room. In your question, do not
state how the jury has voted. The presiding juror should sign and date the question and give it to
the judicial assistant. T will confer with the lawyers to determine what response, if any, can be
given.

You will be given the exhibits admitted in evidence, these instructions, and verdict forms.
Some exhibits and visual aids may have been used in court but will not go with you to the jury
room. The exhibits that have been admitted into evidence will be available to you in the jury

room.
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You must fill in the blank provided in the verdict form the words “not guilty” or the word
“guilty,” according to the decision you -reach. If you are not able to reach a verdict, leave the
verdict form blank.

When completing the verdict forms with respect to Count I, you will first consider the
crime of Robbery in the First Degree as charged. If you unanimously agree on a verdict, you
must fill in the blank provided in Verdict Form I-A the words “not guilty” or the word “guilty,”
according to the decision you reach. If you cannot agree on a ;/erdict, do not fill in the blank
provided in the verdict form.

If you find the defendant guilty on Verdict Form I-A, do not use Verdict Form I-B. If
you find the defendant not guilty of the crime of Robbery in the First Degree, or if after full and
careful consideration of the evidence you cannot agree on that crime, you will consider the lesser
crime of Robbery in the Second Degree. If you unanimously agree on a verdict, you must fill in
the blank provided in Verdict Form I-B the words “not guilty” or the word “guilty,” according to
the decision you reach. If you cannot agree on a verdict, do not fill in the blank provided in the
verdict form.

When completing the verdict forms with respect to Count II, you will first consider the
crime of Robbery in the First Degree as charged. If you unanimously agree on a verdict, you
must fill in the blank provided in Verdict Form 1I-A the words “not guilty” or the word “guilty,”
according t;) the decision you reach. If you cannot agree on a verdict, do not fill in the blank
provided in the verdict form.

If you find the defendant guilty on Verdict Form I1-A, do not use Verdict Form I1-B. If
you find the defendant not guilty of the crime of Robbery in the First Degree, or if after full and

careful consideration of the evidence you cannot agree on that crime, you will consider the lesser
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crime of Robbery in the Second Degree. If you unanimously agree on a verdict, you must fill in
the blank provided in Verdict Form I-B the words “not guilty” or the word “guilty,” according to
the decision you reach. If you cannot agree on a verdict, do not fill in the blank provided in the
verdict form.

When completing the verdict forms with respect to Count 111, you will first consider the
crime of Assault in the First Degree as charged. If you unanimously agree on a verdict, you must
fill in the blank provided in Verdict Form 1II-A the words “not guilty” or the word “guilty,”
according to the decision you reach. If you cannot agree on a verdict, do not fill in the blank
provided in the verdict form.

If you find the defendant guilty on Verdict Form I11-A, do not use Verdict Form I1I-B. If
you find the defendant ﬁot guilty of the crime of Assault in the First Degree, or if after full and
careful consideration of the evidence you cannot agree on that crime, you will consider the lesser
crime of Assault in the Second Degree. If you unanimously agree on a verdict, you must fill in
the blank provided in Verdict Form [11-B the words “not guilty” or the word “guilty,” according
to the decision you reach. If you cannot agree on a verdict, do not fill in the blank provided in
the verdict form.

Because this is a criminal case, each of you must agree for you to return a verdict. When
all of you have so agreed, fill in the proper form of verdict or verdicts to express your decision.
The presiding juror must sign the verdict form(s) and notify the judicial assistant. The judicial

assistant will bring you into court to declare your verdict.
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INSTRUCTION NO. 2§ 9—

As jurors,‘ you have a duty to discuss the case with one another and to deliberate in an
effort to reach a unanimous verdict. Each of you must decide the case for yourself, but only after
you consider the evidence impartially with your fellow jurors. During your deliberations, you
should not hesitate to re-examine your own views and to change your opinion based upon further
review of the evidenc; and these instructions. You should not, however, surrender your honest
belief about the value or significance of evidence solely because of the opinions of your fellow

Jurors. Nor should you change your mind just for the purpose of reaching a verdict.
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o We, the jury, having found the defendant not guilty of the crime of Robbery in the First

Degree, or being unable to unanimously agree as to that charge, find the defendant

(write in Not Guilty or Guilty, or leave blank if unable to

agree) of the lesser included crime of Robbery in the Second Degree as charged in Count I-B.
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agree) of the lesser included crime of Robbery in the Second Degree as charged in Count II-B.
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Guilty, or leave blank if unable to agree) of the crime of Assault in the First Degree as charged in

Count [1]I-A.
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STATE OF WASHINGTON,
Plaintiff, CAUSE NO. 14-1-00779-7
V8,
VENIAMIN GEORGEV RUSEV VERDICT FORM I1I-B
Defendant, IHOR ONISHCHUK

We, the jury, having found the defendant not guilty of the crime of Assault in the First
Degree, or being unable to unanimously agree as to that charge, find the defendant

(write in Not Guilty or Guilty, or leave blank if unable to

agree) of the lesser included crime of Assault in the Second Degree as charged in Count I1I-B.

PRESIDING JUROR
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,
Plaintiff, CAUSE NO. 14-1-00779-7
V8,
: COUNT I-A
VENIAMIN GEORGEY RUSEVY, SPECIAL VERDICT FORM
FIREARM
Defendam.

We, the jury, having found the defendant guilty of the crime of Robbery in the First
Degree, as charged in Count I-A, return a special verdict by answering as follows:
QUESTION: Was the defendant, or a person to whom the defendant was acting’ﬁas an
accomplice, armed with a firearm at the time of the commission of the crime in Count [-A?

ANSWER: _ Nes {Write “yes” or “no™)

PRESIDING JUROR
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,
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vs.

VENIAMIN GEORGEV RUSEV,

Defendant.

CAUSE NO. 14-1-00779-7

COUNT I-B
SPECIAL VERDICT FORM
FIREARM

We, the jury, having found the defendant guilty of the crime of Robbery in the Second

Degree, as charged in Count I-B, return a special verdict by answering as follows:

QUESTION: Was the defendant, or a person to whom the defendant was acting as an

accomplice, armed with a firearm at the time of the commission of the crime in Count [-B?

ANSWER: ____ (Write “yes” or “no”)

PRESIDING JUROR .
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X v v . Defendant,
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M We, the jury, having found the defendant guilty of the crime of Robbery in the First
i

Degree, as charged in Count II-A, return a special verdict by answering as follows:
QUESTION: Was the defendant, or a person to whom the defendant was acting as an

accomplice, armed with a firearm at the time of the commission of the crime in Count [1-A?

ANSWER: __VYes (Write “yés” or “ne™)

PRESTDING JUROR
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STATE OF WASHINGTON,
' Plaintiff, CAUSE NO. 14-1-00779-7
vs. v
COUNT 1I-B
VENIAMIN GEORGEV RUSEV, SPECIAL VERDICT FORM
FIREARM
Defendantf

We, the jury, having found the defendant guilty of the crime of Robbery in the Second
Degree, as charged in Count II-B, return a special verdict by answering as follows:
QUESTION: Was the defendant, or a person to whom the defendant was acting as an
accvomplice, armed with a firearm at the time of the commission of the crime in Count II-B?

ANSWER: ___(Write "yes” or “no”

PRESIDING JUROR
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VENIAMIN GEORGEV RUSEV

Defendant.

| CAUSE NO. 14-1.00779-7

COUNT 1II-A
SPECIAL VERDICT FORM
FIREARM

We, the jury, having found the defendant guiity of the crime of assault in the first degree,

as charged in Count [1I-A, return a special verdict by answering as follows:

QUESTION: Was the defendant, or a person to whom the defendant was acting as an

accomplice, armed with a firearm at the time of the commission of the crime in Count 111-A?

ANSWER: __Mes  (Write “yes” or “no")

PRESIDING JUROK
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' COUNT III-B
, VENIAMIN GEORGEV RUSEV, SPECIAL VERDICT FORM
4 FIREARM
& Defendant,
Z We, the jury, having found the defendant guilty of the crime of Assault in the Second

i Degree, as charged in Count 111-B, return a special verdict by answering as follows:
QUESTION: Was the defendant, or a person to whom the defendant was acting as an
accomplice, armed with a firearm at the time of the commission of the crime in Count [I-B?

ANSWER: , __ (Write “yes” or “no”)

PRESIDING JUROR
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,
Plaintiff,

VS.

Superior Court
No. 14-1-00779-7 "

VENIAMIN GEORGEV RUSEV,
Defendant.

VERBATIM REPORT OF PROCEEDINGS “

October 20, 2017
Before the HONORABLE JOHN R. HICKMAN

REPORTED BY:

Kaedra Wakenshaw, CCR, RPR, CRR
Official Court Reporter, Dept. 17
930 Tacoma Ave. S.

Tacoma, WA 98402
(253) 798-6642
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For the Plaintiff: PATRICK R. COOPER
| Deputy Prosecuting Attorney
930 Tacoma Avenue South
Tacoma, Washington 98402

APPEARANCES

i
For the Defendant: BRYAN C. HERSHMAN
I Attorney at Law

1105 Tacoma Avenue South
Tacoma, Washington 98402

APPEARANCES
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BE IT REMEMBERED that on Friday, October 20, 2017, the

" above-captioned cause came on duly for hearing before the
HONORABLE JOHN R. HICKMAN, Judge of the Superior Court in and
" for the County of Pierce, State of Washington; whereupon, the "

following proceedings were had, to wit:

Il <K<K >SO>>>>

THE COURT: Okay. This 1is in regards to State I

of Washington vs. Rusev. And we're here based on a Court i

" of Appeals decision which confirmed the conviction but "
required some adjustment on the sentencing.

And, counsel, why don't you identify yourself for the

I record. I

MR. COOPER: Your Honor, Pat Cooper for the

State. Mr. Rusev's here with counsel, Bryan Hershman. |

14-1-00779-7. , I

I And I did take the liberty, Your Honor. I started to

fill out the paperwork. I didn't put in the time on the "

I amounts, but I did follow it as your previous

Judgment & Sentence. It looks Tike that on Page 5 where "

the -- where it was entered that there was to be a

" mandatory maximum [sic] term of 60 months -- my

understanding is that's what is to be changed in the

Judgment & Sentence.

—

coLLoQuy 3
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I don't know if the Court wants me to continue filling
out, or I can hand it up to the Court if you would 1ike.
And I have followed what was in that, taking that out. And
I do have the paperwork, the revised paperwork, for
Mr. Rusev based on the Court of Appeals decision.

THE COURT: Counsel?

MR. HERSHMAN: Your Honor, good morning. Bryan
Hershman on behalf of Mr. Rusev, who's in court next to me
listening to the proceeding.

It probably is appropriate to tell you that though he
is Russian by origin, he speaks fluent English, and he
understands what's going on today.

We've already signed the Judgment & Sentence. We
understand that there's an issue regarding the mand. min,
and we'll await direction from the bench as to how the J&S
is to be filled out.

THE COURT: 1I'm reading the decision just to
refresh my memory.

Well, I just think that we -- I think the sentence is
the same except we eliminate the language that it would be
a mandatory minimum of five years.

MR. HERSHMAN: I agree. And that's Box --
well, it's Page --

MR. COOPER: Well, it's Page 5.

MR. HERSHMAN: -- 5, Line 25. Mr. Cooper has

COLLOQUY 4
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left that box unchecked, and I believe that's a correct way “
to fill this out. The last one, apparently, was checked.
I don't remember. Must have been checked. “

MR. COOPER: It was checked, Your Honor. It
was. "

THE COURT: Yeah. Mandatory minimum, five-year

mandatory minimum, does not automatically attach to a First I
Degree Assault conviction, and it requires a separate

factual finding that he used some form of force with means

likely to result in death or that he intended to kill the

victim, and that finding wasn't made, so they sent it back |

for resentencing. I

How are you?

THE DEFENDANT: I'm pretty good. "

THE COURT: Good. Where are you at?

THE DEFENDANT: I'm at Stafford Creek right |

now. "
THE COURT: Well, that's --
THE DEFENDANT: It's a minimum.
THE COURT: Yeah. I was going to say. “
THE DEFENDANT: 1It's a pretty good facility.
THE COURT: You get out and work outside at

all?

THE DEFENDANT: Yeah. I'm working on my GED,

participating in worship team in church now, you know,

coLLoQuy 5



—

© O 00 N OO O A WwN

N N N N N N A e d A m wd ma  wa
A AW N A2 O O N DLW -

10/20/2017

il
1]

keeping myself busy.

THE COURT: Well --

MR. HERSHMAN: This is a tragedy, Your Honor.
He's a nice young man. And this didn't have to happen.
This whole thing didn't have to happen.

THE COURT: I wouldn't disagree.

MR. COOPER: And I don't know if the Court --

restitution has been ordered, Your Honor, and I am -- I

think that's still in effect. I'11 hand up to the Court if

you'd 1ike to see. Here's a copy of the original
Judgment & Sentence.

I have shown to Mr. Hershman the page where you had
the time with the sentencing time and the sentence -- the
firearm sentence enhancement and then where we did not
check the box for the minimum/maximum term.

THE COURT: A1l right. Let me get to that,
because I see it was checked, obviously.

Okay. I think that's the only correction that needs
to be done. And I'll go ahead and sign the paperwork and
hand it back for signature.

Gosh, I can't believe it was that long ago.

MR. HERSHMAN: Yeah. How long ago was this?
THE DEFENDANT: 2015.
THE COURT: Signed in June of '15.

MR. HERSHMAN: Wow. Wow. It doesn't seem like

coLLoQuy
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that long ago at all.

THE DEFENDANT: So three, almost three years.
Two and a half.

MR. HERSHMAN: Two and a half.

MR. COOPER: Two and a half? Two and a half.
"17?

MR. HERSHMAN: Still, it doesn't seem like it
was that long ago. Was the trial in March?

THE DEFENDANT: No; In May.

MR. HERSHMAN: The trial was in May?

THE DEFENDANT: It started the beginning of May
or June something.

THE COURT: Okay. I just want to make sure
everybody else has signed where necessary. Have you all
signed this?

MR. COOPER: I think we have, but I'11 look
again, Your Honor --

THE COURT: Okay.

MR. COOPER: -- to double-check.

THE COURT: And I wrote some things in there,
that the sentencing was per a mandate from Division II and
that the original J&S was signed on 6/26/15.

MR. COOPER: A11 right. Thank you, Your Honor.

THE COURT: You bet.

So they give you an estimated time of release now that

. ]
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you don't have to do mandatory time?
THE DEFENDANT: No. Well, I had my -- 2041, "
the year, was the release -- release date.
THE COURT: 1In a year? “
THE DEFENDANT: 1In a year, yeah.
THE COURT: Oh, that's -- I
MR. HERSHMAN: 20417 I

THE COURT: -- coming up.

THE DEFENDANT: Well, we're still working on my
other part of my appeal, so...

THE COURT: Well, then I won't talk about that.

THE DEFENDANT: Okay.

(Matter adjourned)

coLLoQuy 8



© © 0o N OO O AW ON -

N N N N N N — - - — — [ S § X — N
(6] ESN w N - o «© [0} ~ (@] @)} ELN w N -

—

10/20/2017

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

STATE OF WASHINGTON,
Plaintiff,

Superior Court
No. 14-1-00779-7

VS.

VENIAMIN GEORGEV RUSEV,

Defendant.

REPORTER'S CERTIFICATE

STATE OF WASHINGTON
COUNTY OF PIERCE

S8

I, Kaedra A. Wakenshaw, Official Court Reporter in the

State of Washington, County of Pierce, do hereby certify that
the forgoing transcript is a full, true, and accurate
transcript of the proceedings and testimony taken on

October 20, 2017, in the matter of the above-entitled cause.

Dated this date of August 17, 2018.

KAEDRA A. WAKENSHAW, CCR, RPR, CRR
Official Court Reporter

REPORTER'S CERTIFICATE 9
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PIERCE COUNTY, WASHINGTON
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KEVIN STOCK

COUNTY CLERK
NO: 14-1-00779-7

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION IT
STATE OF WASHINGTON, No. 47762-9-11
Respondent,
MANDATE
V.
Pierce County Cause No.
VENIAMIN GEORGE RUSEV, ' 14-1-00779-7
Appellant. Court Action Required

The State of Washington to: The Superior Court of the State of Washington
in and for Pierce County

This is to certify that the opinion of the Court of Appeals of the State of Washington,
Division 11, filed on April 18, 2017 became the decision terminating review of this court of the
above entitled case on September 6, 2017. Accordingly, this cause is mandated to the Superior
Court from which the appeal was taken for further proceedings in accordance with the attached
true copy of the opinion. : '

Court Action Required: The sentencing court or criminal presiding judge is to place this matter
on the next available motion calendar for action consistent with the opinion.

IN TESTIMONY WHEREOF, I have hereunto set

my hand and affixgd, the seal of said Court at

Tacoma, this |3 gl day of September, 2017.
e
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Derek Mm

Clerk of the Court of Appeals,
State of Washington, Div. Il
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Michelle Hyer
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930 Tacoma Ave S Rm 946
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Hon. John R Hickman

Pierce County Superior Court Judge
930 Tacoma Ave South

Tacoma, WA 98402
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ATTN: Quality Control Unit

PO Box 42633

Olympia, WA 98504-2633

Lise Ellner

Attorney at Law

PO Box 2711

Vashon, WA 98070-2711
Liseellnerlaw@comcast.net

Veniamin Rusev

DOC#383818

Clallam Bay Corrections Center
1830 Eagle Crest Way

Clallam Bay, WA 98326
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