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A. INTRODUCTION 

 

 Ricky Sexton was at home one early winter morning when his door 

was suddenly knocked down, his windows shattered, and explosive 

devices set off. Rather than knock at the door and announce their presence 

and purpose, a SWAT1 team had suddenly invaded. Based on evidence 

gathered following the home invasion, Mr. Sexton was convicted of drug-

related crimes and of unlawfully possessing a firearm. Because the police 

failed to comply with the constitutional requirement that they knock and 

announce their presence before entering Mr. Sexton’s home, and no 

exigency excused their failure, the convictions must be reversed. 

B. ASSIGNMENTS OF ERROR 

 

 1. The court erred in denying Mr. Sexton’s motion to suppress.  

 2. In violation of article I, § 7 of the Washington Constitution and 

the Fourth Amendment to the United States Constitution, the court erred in 

concluding that exigent circumstances excused noncompliance with the 

knock and announce requirement. 

 3. In violation of article I, § 7 of the Washington Constitution and 

the Fourth Amendment to the United States Constitution, the court erred in 

concluding that probable cause existed when the warrant was executed.  

                                                 
1 Special Weapons and Tactics. 
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 4. In its CrR 3.6 ruling, if used by the trial court in its other 

findings and conclusions, the court erred in entering “undisputed fact” 4 

and “disputed facts” 2, 6, 7, 8, 10, 12, and 14. CP 121, 123-124.2 

 5. In its CrR 3.6 ruling, the trial court erred in entering “findings as 

to disputed facts” 2 and 5. CP 124-25. 

 6. In its CrR 3.6 ruling, if they are construed to be findings of fact, 

the court erred in entering “reasons for admissibility . . . of evidence” 2, 5, 

6, 8, 9, 10, and 11. CP 125-26. 

 7. In violation of article I, § 22 of the Washington Constitution and 

the Sixth and Fourteenth Amendments to the United States Constitution, 

the court erred in denying Mr. Sexton’s motion to represent himself. 

 8. In the written ruling denying Mr. Sexton’s motion to discharge 

counsel and represent himself, the trial court erred in entering findings of 

fact 8 and 9. If actually findings of fact, the court erred in entering 

conclusions of law 7 and 10.3 CP 133-34. 

 9. The court erred by including the third paragraph in jury 

instructions 10 and 25 because the paragraph misstates the law and 

                                                 
 
2 The written findings and conclusions on the CrR 3.6 hearing are 

attached in appendix A.  
 
3 The findings and conclusions on the motion to proceed pro se are 

attached in appendix B. 
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comments on the evidence in violation of article IV, § 16 of the 

Washington Constitution. CP 61, 76. 

 10. The court erred in listing the maximum punishment on count 

two as 10 years instead of five years. The court further erred by sentencing 

Mr. Sexton to 85 months on count two, which exceeds the maximum 

punishment. 

 11.The court erred in entering a term of community custody stating 

that Mr. Sexton have no contact with drug users or sellers. 

 12. The court erred by imposing a $200 filing fee and a $100 DNA 

fee as part of legal financial obligations. 

 13. The court erred by imposing costs of community custody 

without conducting an inquiry in Mr. Sexton’s ability to pay. 

C. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR 

 

 1. Even with a warrant, before police enter a home without 

permission, they must comply with the knock and announce rule. 

Exigency may excuse noncompliance, but there is no blanket exception 

for suspected drug offenses. A firearm in the home does not create 

exigency without proof a person inside has a propensity to use it. And that 

a person in the home has become alert to police presence does not create 

an exigency. Did the court err in ruling there was an exigency because (1) 

the warrant was for drugs; (2) there was reason to believe Mr. Sexton 
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possessed a firearm, but no reason to believe he had propensity for 

violence; and (3) a person on the porch of the home went inside after 

seeing the officers approaching?  

 2. Warrants may not issue without probable cause. Probable cause 

may become stale with the passage of time. When the evidence sought to 

be seized would usually be consumed or sold, such as drugs, probable 

cause will generally lapse if the warrant is not promptly executed. About 

nine days after a tip from an informant of a drug sale and an unspecified 

amount of drugs in Mr. Sexton’s home, police searched the home for 

drugs. At the time of the search, was there probable cause to believe there 

would be drugs in home? 

  3. Defendants have a constitutional right to represent themselves. 

If a request for self-representation is unequivocal, timely, and not made 

for the purpose of delay, the court must grant the request. Before jury 

selection and without requesting a continuance, Mr. Sexton fired his 

retained attorney and unequivocally demanded to represent himself. Did 

the court err in denying Mr. Sexton’s request? 

 4. Legal definitions should not be fashioned out of caselaw 

concerning the sufficiency of the evidence. In instructing the jury on the 

meaning of “dominion and control,” the court identified three factors to 

consider. These factors were derived from caselaw analyzing whether the 



 5 

evidence was sufficient to support a finding of “dominion and control.” 

Did the court err? 

 5. Judges may not comment on the evidence. A judge’s 

highlighting of factors for a jury to consider may comment on the 

evidence. Charged with possessing substances and a firearm, Mr. Sexton 

contested the prosecution’s claim that he had “dominion and control” over 

these items. In highlighting three factors for the jury to consider and 

implying that any one factor could be controlling, did the court comment 

on the evidence?  

 6. The maximum punishment on count two, possession of 

methylphenidate with intent to deliver, is five years’ imprisonment. Did 

the court err in concluding the maximum was 10 years and by sentencing 

Mr. Sexton to 85 months’ imprisonment on this count? 

 7. As a term of community custody, the prosecution and the court 

intended to prohibit Mr. Sexton from having contact with people that he 

knows to be drug users or sellers. But the judgment and sentence simply 

prohibits contact with drug users or sellers. Should this condition omitting 

the mental requirement be corrected? 

 8. The $200 filing fee and the $100 DNA fee are no longer 

mandatory legal financial obligations. The change in the law applies to 

cases on appeal. The DNA fee should not be imposed if the person has had 
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their DNA collected due to a prior conviction and the filing fee may not be 

imposed on an indigent person. Should these fees be stricken because Mr. 

Sexton is indigent and his DNA has been collected before? 

 9. As part of community custody, a trial court may waive the 

requirement that the defendant pay supervision fees. Before imposing 

discretionary fees, the court must analyze the defendant’s ability to pay. 

The court required Mr. Sexton pay supervision fees, but did not analyze 

his ability to pay. Did the court err? 

D. STATEMENT OF THE CASE 

 

 Based on representations from an unnamed informant, the Pierce 

County Sheriff’s Department obtained a warrant to search Ricky Ray 

Sexton’s residence for methamphetamine. Suppression Exs. 1-2. The 

warrant was obtained on March 3, 2017. Suppression Ex. 2. 

 Shortly before dawn on March 9, a SWAT team invaded Mr. 

Sexton’s home. CP 121; 2/13/18 & 2/14/18 RP 31. The SWAT team 

arrived outside Mr. Sexton’s home in an armored vehicle they called 

“Rescue-One.” CP 121 (undisputed fact #10). As surveillance video from 

Mr. Sexton’s residence shows, members of the SWAT team immediately 

disembarked the vehicle and ran towards the home: 
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Post-Trial Ex. 1 (“IMG_0320”); 3/25/17 RP 17. Two of the officers saw a 

man on the porch, who looked at them and went inside.4 2/13/18 & 

2/14/18 RP 24, 54. About ten seconds after their arrival, the officer in the 

lead can be seen throwing a “noise flash diversion device” 5 toward the 

home: 

                                                 
4 The surveillance footage shows a man arrive and park outside the home 

about 30 seconds before the armored vehicle arrived. Post-Trial Ex. 1 

(“IMG_0320”). Before the SWAT team arrived, the man went to the porch. Post-

Trial Ex. 1 (“IMG_0320” & “IMG_321”). 

 
5 Noise flash diversion devices (NFDDs), more commonly called “flash-

bang” grenades, are “less lethal” devices that emit intense heat, light and sound. 

https://www.scientificamerican.com/article/less-lethal-flash-bangs-leave-some-

feeling-the-burn/  

https://www.scientificamerican.com/article/less-lethal-flash-bangs-leave-some-feeling-the-burn/
https://www.scientificamerican.com/article/less-lethal-flash-bangs-leave-some-feeling-the-burn/
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Post-Trial Ex. 1 (“IMG_0320”). The SWAT team immediately broke 

down Mr. Sexton’s door and entered the residence. 2/13/18 & 2/14/18 RP 

35, 57. They also broke the windows of the home and threw flash-bang 

grenades inside. 2/13/18 & 2/14/18 RP 77; 2/13/18 RP 9, 32-33, 74-76.  

As Mr. Sexton’s girlfriend testified, who was lying on a couch 

when the SWAT team invaded, it sounded like a war. 2/13/17 RP 28, 32, 

39-40. In addition to Mr. Sexton and his girlfriend, there were several 

other people in the home. CP 125 (finding #5 as to disputed facts). The 

SWAT team detained all the people in the residence. 2/27/18 RP 105. 

While handcuffed, Mr. Sexton was taken to Officer Robert 

Tjossem’s vehicle to be interrogated. 2/13/17 & 2/14/17 RP 148-49. Mr. 

Sexton told the officer he was addicted to methamphetamine. 2/13/17 & 

2/14/17 RP 154. He told the officer they would find methamphetamine in 
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the home. 2/13/17 & 2/14/17 RP 154. Mr. Sexton stated he did not have a 

firearm. 2/13/17 & 2/14/17 RP 159. 

 In one of the bedrooms, methamphetamine was found in a desk 

and a safe.6 2/26/18 RP 57-58, 116, 123; 2/27/18 RP 55-69, 109-10. In the 

same room were scales, plastic bags, and a small notebook with names and 

numbers. 2/26/18 RP 14, 30, 42-43, 51-52; 2/27/18 RP 20. Police also 

found prescription drugs, including methylphenidate7 and oxycodone, in 

pill bottles in the room. 2/15/18 & 2/28/18 RP 74; 2/27/18 RP 39-54. A 

handgun was discovered in the desk. 2/26/18 RP 68-69, 75.8 

 The State charged Mr. Sexton with two counts of possession of a 

controlled substance with intent to deliver, the first count for 

methamphetamine and the second count for methylphenidate. CP 3-4. For 

these charges, the prosecution alleged firearm enhancements. CP 3-4. The 

State also charged Mr. Sexton with unlawfully possessing oxycodone and 

                                                 
6 In total, there was about 20 ounces of methamphetamine. 2/27/18 RP 

90-91. 

 
7 This is a stimulant. 2/27/18 RP 37. It is more commonly known under 

the label Ritalin and is often used to treat attention deficit-hyperactivity disorder. 

https://en.wikipedia.org/wiki/Methylphenidate.  

 
8 Deputy Kory Shaffer was the officer responsible for cataloguing where 

the evidence from the home was found 2/27/18 RP 21. About two months after 

the invasion of Mr. Sexton’s home, Deputy Shaffer committed suicide. 2/27/18 

RP 22; https://www.king5.com/article/news/local/a-tough-conversation-law-

enforcement-suicide-in-pierce-county/439412897.  

https://en.wikipedia.org/wiki/Methylphenidate
https://www.king5.com/article/news/local/a-tough-conversation-law-enforcement-suicide-in-pierce-county/439412897
https://www.king5.com/article/news/local/a-tough-conversation-law-enforcement-suicide-in-pierce-county/439412897
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unlawful possession of a firearm. CP 4.  

 Mr. Sexton moved to suppress the evidence. CP 5-36. He argued 

police had failed to comply with the knock and announce rule and that 

probable cause in support of the warrant was stale. CP 8-14. The court 

denied his motion. CP 120-27. 

 The next morning, before jury selection, Mr. Sexton fired his 

retained lawyer and moved to represent himself. 2/15/18 RP 3-5. The 

court refused to let counsel withdraw and denied Mr. Sexton’s request to 

represent himself. CP 132-35. 

 At trial, the prosecution did not call any members from the SWAT 

team as witnesses. 2/28/18 RP 31, 35. Over Mr. Sexton’s objection, the 

court instructed the jury on three factors it may consider in determining 

whether Mr. Sexton possessed the substances and the firearm. 2/27/18 RP 

147-48; 2/28/18 RP 4-5; CP 61, 76. 

 The jury found Mr. Sexton guilty of the charges, but did not find 

the two firearm enhancements. CP 84-86, 88, 90-91. The court sentenced 

Mr. Sexton to 85 months in total confinement. CP 111. 
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E. ARGUMENT 

 

1. In violation of the knock and announce rule, a SWAT team 

invaded Mr. Sexton’s home. The trial court’s failure to 

exclude the evidentiary fruits of this violation requires 

reversal. 

 

a. Before the police enter a person’s home, the police 

must comply with the “knock and announce” rule. 

 

 The Washington Constitution commands: “No person shall be 

disturbed in his private affairs, or his home invaded, without authority of 

law.” Const. art. I, § 7. The United States Constitution also protects people 

from unreasonable searches and seizures. U.S. Const. amend. IV. 

 Under both these constitutional provisions, before the police enter 

a person’s home without consent, the police must comply with the “knock 

and announce rule.” State v. Coyle, 95 Wn.2d 1, 6, 621 P.2d 1256 (1980); 

State v. Ortiz, 196 Wn. App. 301, 307, 383 P.3d 586 (2016). The 

constitutional rule is codified by statute. Id. It reads, “To make an arrest in 

criminal actions, the officer may break open any outer or inner door, or 

windows of a dwelling house or other building, or any other inclosure, if, 

after notice of his or her office and purpose, he or she be refused 

admittance.” RCW 10.31.040. Before entering without consent, the police 

must announce their identity, demand they be permitted entry, announce 

their purpose in demanding entry, and be denied entry. Coyle, 95 Wn.2d at 

6. The waiting period depends on what is reasonable under the 
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circumstances. Ortiz, 196 Wn. App. at 308. 

 The knock and announce rule guards against arbitrary violations of 

a person’s right to privacy in the home. State v. Lowrie, 12 Wn. App. 155, 

157, 528 P.2d 1010 (1974). People should be given a reasonable 

opportunity to voluntarily admit the police into the home and avoid 

damage to their property. Id. Unannounced breaking and entering creates a 

grave risk of danger to the police and residents because people may take 

defensive measures when they do not know who is entering their home. Id. 

Consistent with these purposes, “[a]nnouncing your identity as you kick in 

the door is not compliance with the general rule.” Id.  

Absent an exception, such as exigent circumstances, strict 

compliance is required. Ortiz, 196 Wn. App. at 308. The State bears the 

burden to show compliance with the knock and announce rules or exigent 

circumstances excusing noncompliance. Coyle, 95 Wn.2d at 8-9; State v. 

Ellis, 21 Wn. App. 123, 125, 584 P.2d 428 (1978). There is no blanket 

exception to the knock and announce rule when the criminal activity 

suspected concerns illicit drugs. Richards v. Wisconsin, 520 U.S. 385, 

388, 117 S. Ct. 1416, 137 L. Ed. 2d 615 (1997); State v. Beason, 13 Wn. 

App. 183, 187, 534 P.2d 44 (1975). 

Under article I, § 7, the remedy for an unexcused violation of the 

knock and announce procedure is suppression of the evidence obtained by 
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the violation. Coyle, 95 Wn.2d at 14; Ortiz, 196 Wn. App. at 308. 

b. The police did not comply with the knock and 

announce rule. No exigent circumstances excused the 

violation.  

 

 Mr. Sexton moved to suppress the evidentiary fruits seized 

following the invasion of his home by the police. CP 5-14. His primary 

argument was that the police violated the knock and announce rule. CP 8-

11. 

 At the CrR 3.6 hearing, the prosecution called three witnesses who 

participated in the SWAT raid: Officers Philip Wylie, Derek Nielsen, and 

Roland Bautista of the Pierce County Sheriff’s Department (PCSD). 

2/13/18 & 2/14/18 RP 7, 42 78; CP 124 (finding #1 as to disputed facts). 

 According to Officer Nielsen, a SWAT team execution of a 

warrant is mandatory if the score on a threat assessment reaches a 

particular number. 2/13/18 & 2/14/18 RP 52. If the score is in the 

intermediate range, then use of a SWAT team is optional. 2/13/18 & 

2/14/18 RP 52. The precise details were not elicited at the hearing. Officer 

Nielsen was unaware of what specific factors led to the police using a 

SWAT team to execute the warrant. 2/13/18 & 2/14/18 RP 52. Contrary to 

the court’s finding in its “undisputed facts” section, the evidence at the 

hearing did not establish that “service of the search warrant for the 

defendant’s home was categorized as a high risk warrant, necessitating the 
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use of PCSD special weapons and tactics (SWAT) team.” CP 121 

(“undisputed” fact #4). 

 The SWAT team invaded Mr. Sexton’s residence around 5:19 a.m. 

on March 9, 2017. CP 121 (undisputed fact # 6). The SWAT team, 

consisting of around a dozen members in military gear, rode to the scene 

on an armored personnel carrier, “Rescue One.” CP 121 (undisputed fact 

#10); 2/13/18 & 2/14/18 RP 18; Post-Trial Ex. 1. 

 According to all three officers, an unidentified member of their 

team called “compromise” as they approached the residence.9 2/13/18 & 

2/14/18 RP 29, 55, 90, 93. This meant that the SWAT team had lost their 

element of surprise. 2/13/18 & 2/14/18 RP 46-47.  

Officer Wylie testified he saw a person standing on the front porch 

and that the person went inside.10 2/13/18 & 2/14/18 RP 24. Officer 

Nielsen testified he also saw a man on the porch. 2/13/18 & 2/14/18 RP 

54. The two officers theorized “compromise” had been called because this 

                                                 
9 Officer Wylie claimed he heard “compromise” called as they were still 

riding the vehicle. 2/13/18 & 2/14/18 RP 29. In contrast, Officer Nielsen testified 

he heard it called after they were on foot passing by the fence of the residence. 

2/13/18 & 2/14/18 RP 55. Officer Bautista testified he heard the word 

“compromise” on the radio, but was not sure if this was before or after the other 

members of the team disembarked the vehicle. 2/13/18 & 2/14/18 RP 90. 

 
10 Although he could not see the facial expression of the person on the 

porch and it was dark, Officer Wylie claimed that he saw the person’s shirt had 

black lettering of “Army” on the front. 2/13/18 & 2/14/18 RP 25, 31. 
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person had seen them. 2/13/18 & 2/14/18 RP 25, 54. 

 Officer Nielsen was the “primary breacher.” 2/13/18 & 2/14/18 RP 

43. As the breacher, he would normally knock on the door and announce: 

“police, search warrant, open the door.” 2/13/18 & 2/14/18 RP 44. But 

once “compromise” is called, his goal immediately changes to breaching 

the door. 2/13/18 & 2/14/18 RP 57. Officer Nielsen immediately broke the 

door down with a ram. 2/13/18 & 2/14/18 RP 35, 57. He believed that he 

breached the door within about three to five seconds of “compromise” 

being called. 2/13/18 & 2/14/18 RP 57. As Officer Nielsen admitted, “I 

did not do a knock and announce on this.” 2/13/18 & 2/14/18 RP 59. 

 The driver of the armored vehicle, Officer Bautista, testified that 

once “compromise” was called, he began announcing on the audio system, 

“This is the police, we have a search warrant, get on the ground.” 2/13/18 

& 2/14/18 RP 91 (emphasis added). The court found Officer Bautista’s 

testimony to be credible. CP 124 (finding #3 as to disputed facts). 

Contrary to Officer Bautista’s testimony, however, the court 

recounted the announcement “via Rescue One’s PA system” was 

“Sheriff’s Department; search warrant; open the door.” CP 123 (disputed 

fact #6) (emphasis added). The court also stated that once the door to the 

residence was breached, the announcements from the vehicle changed to 

“Sheriff’s Department; search warrant; get down on the ground.” CP 124 
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(disputed fact #12). Relatedly, the court stated that “Deputies in this case 

utilized a public announcement system to inform occupants of the 

defendant’s residence of their presence, their identity, their purpose for 

being there, and to demand admittance.” CP 126 (reason #8 for 

admissibility of the evidence) (emphasis added). 

Contrary to the court’s determinations, the officers did not demand 

admittance and the PA announcements said “get on the ground.” 

Consistent with the demand that people get on the ground, the SWAT 

team immediately entered the residence.11 

 Ultimately, the court concluded that exigency justified non-

compliance with the knock and announce rule: 

Given that the Deputies approach to the residence had been 

observed by a person at the defendant’s residence resulting 

in ‘compromise’ being called out, that the search warrant 

was issued for evidence that could be easily and quickly 

destroyed, and that Deputies had been advised that the 

defendant was known to carry a firearm, exigency existed 

justifying expedient entry into the defendant’s residence by 

PCSD Deputies. 

 

In light of the exigent circumstances present at the time of 

the service of this search warrant, the delay in time between 

the Deputies’ announcements to the occupants of the 

defendant’s residence and their forced entry was reasonable 

                                                 
11 The court found that after “compromise” was called by the unknown 

officer, the emergency lights of the armored vehicle were activated. CP 124 

(finding #2 as to disputed facts). The video, however, shows that the vehicle’s 

lights were turned off upon arrival and no lights from the vehicle are active as the 

SWAT members make their approach to the house. Post-trial Ex. 1 

(“IMG_320.MOV”). 
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and did not violate RCW 10.31.040. 

 

CP 126 (reasons for admissibility # 10, 11). In other words, the court 

found exigent circumstances existed for three reasons: (1) a man saw the 

police approaching and went inside the house; (2) the warrant was issued 

for illicit drugs, which could be quickly destroyed; and (3) a person inside 

may have a firearm.  

 Starting with the first reason, that SWAT members saw an 

unidentified man on the porch of the home look in their direction and go 

inside did not justify immediate entry into the home. This conclusion is 

supported by this Court’s decision in State v. Edwards, 20 Wn. App. 648, 

581 P.2d 154 (1978). There, two officers had a warrant to search a home 

for drugs. Edwards, 20 Wn. App. at 155. After knocking, they saw a man 

appear at a nearby window and then quickly disappear. Id. They then 

announced who they were and their purpose, but did not wait for an 

answer and instead immediately kicked down the door. Id. at 157. That the 

man had seen them and quickly moved away did not justify a conclusion 

of exigent circumstances. Id.; accord State v. Ellis, 21 Wn. App. 123, 128-

29, 584 P.2d 428 (1978) (“A vague notion that perhaps defendant had 

recognized an officer, standing alone, is not enough” to justify a finding of 

exigency). 

 This Court’s opinion in State v. Johnson, 11 Wn. App. 311, 522 



 18 

P.2d 1179 (1974) further supports Mr. Sexton’s argument. There, a man 

saw the police arrest his roommate outside his home and then quickly 

went inside. Johnson, 11 Wn. App. at 312. Suspecting that the man might 

be getting a weapon to interfere with the arrest, officers entered the home 

and detained the man. Id. They did not stop at the partly open door and 

announce their presence or purpose, even though they could see the man 

inside. Id. This Court concluded there was no exigency. Id. at 318-19. 

 Accordingly, that a man saw the SWAT team and then went inside 

the house did not justify police disregarding the knock and announce rule. 

As in Edwards and Johnson, the police did not provide any opportunity 

(let alone a reasonable one) for admitting the police entry to the home. 

Instead, they simply barged into the home without any identifiable threat. 

2/13/18 & 2/14/18 RP 66, 76. And in the seconds before doing so, Officer 

Bautista’s announcements on the audio system told the people inside to 

“get on the ground,” not to open the door. 2/13/18 & 2/14/18 RP 91. 

 The court’s second reason for finding exigency was that the search 

warrant concerned drugs and that these drugs might quickly be destroyed. 

But there is no blanket exception for drugs. State v. Jeter, 30 Wn. App. 

360, 362-63, 634 P.2d 312 (1981). Instead of generalized assertions, there 

must be specific articulable facts to justify a belief that evidence will be 

destroyed if the knock and announce procedure is followed. See State v. 
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Dugger, 12 Wn. App. 74, 82, 528 P.2d 274 (1974) (recounting that in 

cases excusing compliance due to fear of destruction of evidence, police 

“heard unambiguous sounds indicating that evidence was going to be 

destroyed”). Here, police did not hear any noise inside the house, let alone 

a noise that might reasonably mean that evidence was going to be 

destroyed. 2/13/18 & 2/14/18 RP 33-34, 62. 

 The third reason found by the court was that the police believed 

Mr. Sexton to have a firearm in the home. This kind of generalized fear is 

inadequate. The caselaw requires not merely that a person has a weapon, 

but some credible evidence that the person is “predisposed to respond 

violently.” Dugger, 12 Wn. App. at 83. For example, in Jeter, that the 

defendant kept a gun by his bed and was a convicted felon was not enough 

to justify a conclusion of exigent circumstances. Jeter, 30 Wn. App. at 

362-63. Similar to this case, “police had no prior information that 

defendant had a known propensity to use the gun in resistance other than a 

general belief that a convicted felon may have such a propensity.” Id. at 

363. Thus, the concern for police safety did not justify noncompliance 

with the knock and announce rule. Id. at 362-63. 

 It is also important to recall that police arrived at around 5:19 a.m., 

a time people are usually sleeping. 2/13/18 & 2/14/18 RP 32 (testifying 

that time was chosen because it was likely that people would be asleep); 
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see Ortiz, 196 Wn. App. at 312 (six seconds was not a reasonable time to 

wait following knock and announce because it was about 6:47 a.m., a time 

when people would likely be sleeping). So it was unlikely that people 

inside would react quickly to police presence. Therefore, even setting 

aside that there was no demand for admittance by the police in this case, 

the purported 15 second “delay” between the announcements and the 

forced entry was not “reasonable.” CP 126 (reason #11 for admissibility of 

evidence). 

 The court stated that before the SWAT team arrived, “there was 

activity within the defendant’s residence, with individuals therein being 

awake and active with lights on.” CP 124 (disputed fact #14). And the 

court relatedly found that the testimony indicated that there were about six 

or seven people awake and active inside the residence at the time of the 

entry. CP 125 (finding #5 as to disputed facts). However, there was no 

testimony from the three testifying officers that they saw activity or lights 

in the home before their invasion. The officers’ actions must be judged 

from what they reasonably knew at the time, not hindsight. United States 

v. Banks, 540 U.S. 31, 39, 124 S. Ct. 521, 157 L. Ed. 2d 343 (2003). 

 In sum, the police blatantly disregarded the knock and announce 

rule. They instead chose to conduct a militarized invasion of Mr. Sexton’s 

home. They did not demand admittance and afforded no opportunity to 
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Mr. Sexton to peacefully comply with the warrant. Exigent circumstances 

did not excuse noncompliance. 

c. The trial court should have granted Mr. Sexton’s 

suppression motion. Reversal is required. 

 

 Under the fruit of the poisonous tree doctrine, all evidence that is 

the product of a violation of article I, § 7 must be suppressed. State v. 

Ladson, 138 Wn.2d 343, 359, 979 P.2d 833 (1999). Because the police 

violated the knock and announce rule, a constitutional rule under article I, 

§ 7, all the evidence obtained following the violation must be suppressed. 

Ortiz, 196 Wn. App. at 308. The convictions should be reversed and the 

case remanded with order to suppress the illegally obtained evidence. This 

includes not only the evidence from the home, but Mr. Sexton’s 

statements to the police. State v. Wallin, 125 Wn. App. 648, 655, 663, 105 

P.3d 1037 (2005) (suppressing statements because statements were a fruit 

of an illegal search); see Brown v. Illinois, 422 U.S. 590, 602, 95 S. Ct. 

2254, 45 L. Ed. 2d 416 (1975).   

2. Probable cause to believe methamphetamine was in the 

home did not exist when the warrant was executed. 

 

 In addition, the motion to suppress should have been granted 

because when the search warrant was executed, probable cause had 

become stale. For this separate reason, the trial court erred in denying Mr. 

Sexton’s motion to suppress. 
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a. Warrants must be supported by probable cause. 

Probable cause may become stale if execution of the 

warrant is delayed.  

 

“A search warrant may issue only upon a determination of 

probable cause.” State v. Thein, 138 Wn.2d 133, 140, 977 P.2d 582 

(1999). Requiring proof of probable cause “is a fundamental constitutional 

requirement and an ancient guarantee of the sanctity of the home. State v. 

Lyons, 174 Wn.2d 354, 362, 275 P.3d 314 (2012). “Probable cause exists 

if the affidavit in support of the warrant sets forth facts and circumstances 

sufficient to establish a reasonable inference that the defendant is probably 

involved in criminal activity and that evidence of the crime can be found 

at the place to be searched.” Thein, 138 Wn.2d at 140. Probable cause 

requires “more than mere suspicion or personal belief that evidence of a 

crime will be found on the premises searched.” State v. Neth, 165 Wn.2d 

177, 183, 196 P.3d 658 (2008). Broad generalizations do not establish 

probable cause. Thein, 138 Wn.2d at 148-49.  

 A delay in execution of the warrant may result in the probable 

cause determination becoming stale. State v. Maddox, 152 Wn.2d 499, 

505-06, 98 P.3d 1199 (2004). The amount of time that has lapsed is a 

consideration, although it is not determinative. Id. at 506. Other relevant 

circumstances include the nature and scope of the suspected activity. Id. 

For example, contraband, like drugs, are normally consumed or sold. State 
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v. Young, 62 Wn. App. 895, 903-04, 802 P.2d 829 (1991), opinion 

modified on reconsideration on other grounds, 62 Wn. App. 895, 817 P.2d 

412 (1991); see State v. Higby, 26 Wn. App. 457, 460, 613 P.2d 1192 

(1980) (seeing one small sale of drugs at residence about two weeks 

earlier not adequate to establish probable cause to believe drugs will be 

found at residence). 

b. The warrant was executed about nine days after the 

informant’s observation of a purported drug sale in 

the home. Because any probable cause was stale, the 

search was unlawful.  

 

 Officer Tjossem applied for the search warrant on March 3, 2017. 

Suppression Ex. 2. He asserted there was probable cause to believe that 

the crime of unlawful possession of a controlled substance with intent to 

deliver had been committed and that evidence of this crime would be 

found at Mr. Sexton’s residence. Suppression Ex. 2.at p. 1. He sought 

authority to seize methamphetamine at the residence. Suppression Ex. 2 at 

p. 1. In the affidavit, he stated that “[w]ithin the last 72 hours,” a 

confidential informant had been inside the home. Suppression Ex. 2, p. 2. 

Deputy Tjossem recounted the informant had told him the following: 

The C/I stated that while inside the mobile home, he/she 

saw Sexton holding a large amount of methamphetamine 

packaged in a large Ziploc type baggie. The C/I also saw a 

drug scale and a smaller amount of methamphetamine 

packaged in for sale in a small 1 inch by 1 inch Ziploc type 

baggie along with other unused baggies of different sizes 
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for packaging. The C/I witnessed Sexton sell an amount of 

methamphetamine to another subject. The C/I saw a black 

handgun near Sexton while he was holding the 

methamphetamine. 

 

Suppression Ex 2., p. 2.  

 In sum, an informant purportedly saw an unspecified amount of 

methamphetamine in the home along with a sale of methamphetamine. 

This happened as long as three days before the officer requested the 

warrant. Six days after the warrant was granted, police executed it. 

Combined, there was a nine day lapse between the informant seeing the 

activity and the search. The lack of specificity as to when the informant 

was in the home requires that outmost period be used in analyzing the 

issue. See Lyons, 174 Wn.2d at 363 (rejecting State’s proposed reading of 

affidavit that equated time period officer received tip as being same as 

when informant observed activity).  

 Given the nature and scope of the suspected activity, nine days was 

too long to support the court’s conclusion that probable cause existed 

when the warrant was executed. CP 125-26 (reason #6 for admissibility of 

evidence). This conclusion is supported Huffines v. State, 739 N.E.2d 

1093, 1097-98 (Ind. Ct. App. 2000). There, an informant saw and bought 

cocaine at the defendant’s home. Id. at 1094. Within 72 hours, the police 

obtained a warrant. Id. The warrant was executed eight days later. Id. The 
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affidavit did not disclose the amount of drugs in the home. Id. at 1099. 

And there was no evidence that the activity was ongoing. Id. The court 

held that probable cause to search the defendant’s home for drugs had 

dissipated. Id. 

 Similar to Huffines, the nine-day period between the informant’s 

observations and the execution of the warrant shows that any probable 

cause was stale. The evidence concerned drugs, which are generally 

quickly consumed or sold. Although the informant stated he saw a “large” 

amount of methamphetamine in a “large” baggie, the informant did not 

actually specify the amount or the actual size of the baggie. This 

conclusory statement does not establish a reasonable likelihood that 

methamphetamine would be present nine days later. See Thein, 138 

Wn.2d 147 (conclusory statements inadequate to establish probable 

cause). And that the informant saw a scale and other plastic baggies does 

not establish actual possession of drugs for an extended period of time. 

These observations are not akin to seeing a marijuana grow operation, 

which would show the activity was ongoing. Maddox, 152 Wn.2d at 506. 

The trial court’s speculative conclusion that the affidavit “suggested” that 

the activity “may” be “ongoing” does not establish there was probable 

cause when the warrant was executed. CP 125 (reason #5 for admissibility 

of the evidence).  
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 Consistent with precedent, this Court should hold probable cause 

did not support the warrant when it was belatedly executed nine days after 

the informant’s observations.  

c. As probable cause was stale, Mr. Sexton’s motion to 

suppress should have been granted. The convictions 

must be reversed. 

 

 Because any probable cause was stale when the warrant was 

executed, Mr. Sexton’s motion to suppress should have been granted. The 

convictions should be reversed. 

3. By refusing to let Mr. Sexton represent himself, the trial 

court violated Mr. Sexton’s constitutional right to represent 

himself.  

 

a. Criminal defendants have the constitutional right to 

represent themselves.  

 

 Defendants in criminal proceedings have a state and federal 

constitutional right to represent themselves. Const. art. I, § 22 (“In 

criminal prosecutions the accused shall have the right to appear and 

defend in person, or by counsel”) (emphasis added); State v. Curry, 191 

Wn.2d 475, 482, 423 P.3d 179 (2018); U.S. Const. amends. VI & XIV; 

Faretta v. California, 422 U.S. 806, 807, 95 S. Ct. 2525, 45 L. Ed. 2d 562 

(1975). 

 Because criminal defendants also have a constitutional right to the 

assistance of counsel, defendants must unequivocally invoke their right to 
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self-representation. Curry, 191 Wn.2d at 482-83. When the invocation is 

timely and the purpose is not to delay the proceedings, the court generally 

must grant the request. State v. Madsen, 168 Wn.2d 496, 508-09, 229 P.3d 

714 (2010). The right to proceed pro se “cannot be denied simply because 

affording the right will be a burden on the efficient administration of 

justice.” Id. at 509. 

 b. The correct standard of review is de novo. 

 

In reviewing a court’s decision to grant or deny a request to 

represent oneself, our Supreme Court has applied the abuse of discretion 

standard. Curry, 191 Wn.2d at 483. A trial court abuses its discretion if its 

decision is manifestly unreasonable or rests on facts unsupported in the 

record or was reached by applying the wrong legal standard.” Id. at 483-84 

(internal quotation omitted). 

Justice Gordon McCloud, however, has persuasively argued that 

the correct standard to apply is de novo review. Id. at 495-512 (Gordon 

McCloud, J., concurring). She reasoned that waivers of other 

constitutional rights are generally reviewed de novo, which makes sense 

because issues of law are usually reviewed de novo. Id. at 505-08, 510-11. 

She also noted that many other jurisdictions apply de novo review to the 

issue. Id. at 508-10. She explained inconsistencies result from applying the 

abuse of discretion standard and consistency can be achieved by applying 
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de novo review. Id. at 496, 505.  

Accordingly, in reviewing the issue in this case, the Court should 

apply de novo review.  

c. Mr. Sexton fired his retained lawyer and 

unequivocally demanded that he be permitted to 

exercise his right to represent himself. The court 

unreasonably denied Mr. Sexton’s timely request to 

represent himself. 

 

On the morning following the court’s denial of Mr. Sexton’s 

motion to suppress, Mr. Sexton’s counsel informed the court his client had 

fired him. 2/15/18 RP 3. Mr. Sexton stated he wanted to represent himself. 

2/15/18 RP 4. Consistent with his client’s demand to represent himself, 

Mr. Sexton’s counsel moved to withdraw. 2/15/18 RP 5-6. Upon 

questioning from the court, Mr. Sexton unequivocally stated he wanted to 

represent himself: 

THE COURT: Well, I’m going to leave it up to you, 

[defense counsel], before I rule on your motion to withdraw 

to go ahead and make a decision and make a record. But I 

do want to ask this question, if I do allow [defense counsel] 

to withdraw from this case, is it your intention to represent 

yourself in this matter?  

 

THE DEFENDANT: At this time, yes, your Honor. 

 

THE COURT: What do you mean when you say, at this 

time? 

 

THE DEFENDANT: Well, if I can address the Court, it 

would become clear. I spent all night last night soul 

searching, and in all intents and purposes after yesterday, 

--
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your Honor, I seriously contemplated suicide. This is 

devastating to me. I realize you can't possibly know how 

I’m feeling right now, but I feel like what I want to do at 

the present time, the only thing I can see any kind of 

common sense or reasoning is, if I pursue this, I want to 

pursue this pro se. And jury selection, I have to pick a jury, 

I'm more than willing to do so. In the meantime, I’m trying 

to contact an attorney in Seattle that will help me. Right 

now I feel like totally devastated that I don’t – I’m done. 

Like I said, as far as I'm concerned with the offer they gave 

me last night, I feel like I died yesterday. I ain’t got nothing 

to lose, you know. I would like to get the situation out and 

whatever the jury finds me guilty of I’m more than willing 

to pay for. 

 

THE COURT: Let me see if I can ask the same question a 

second time. What did you mean when you said, at this 

time?  

 

THE DEFENDANT: Well, I tried to contact an attorney in 

Seattle. It was too late last night even when I got home 

after the two o’clock recess, it was still 5:30 because I live 

in Bonney Lake and bumper to bumper the whole way. 

What I’m doing I’m doing reluctantly. [Defense counsel] is 

a very, very good attorney. When I first started this thing I 

was told he was the best. That’s why all the money I could 

muster I got together and hired him to do so. And as of to 

this point, [defense counsel] has had some personal 

problems and this thing got continued, continued, 

continued and up until this motion, right. And I guess until 

this motion came and I seen all the facts of the matter, and 

the more facts I was able to understand the more 

devastating it became and how apparent it is that it is 

ridiculous and it is nothing short of evil what's been going 

on right here. I’d like the opportunity to at least put that 

before a jury and that let them make a decision, before a 

jury of my peers. 

 

2/15/18 RP 7-8. 

 The trial court then quizzed Mr. Sexton on his knowledge of the 
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law, the potential punishment he faced, criminal procedure, and the rules 

of evidence. 2/15/18 RP 9-15; CP 133 (FF 9). Although the charging 

document did not state the maximum penalty for the charges, the court 

expected Mr. Sexton to be able to answer what the maximum penalty was 

on each count. 2/15/18 RP 10-12; CP 3-4. During this quiz, Mr. Sexton 

reiterated his request to represent himself, stating “I got to do it myself.” 

2/15/18 RP 15. 

 The court denied Mr. Sexton’s request. CP 135; 2/15/18 RP 30-36. 

In its oral ruling, the court stated that Mr. Sexton’s “request was 

unequivocal.” 2/15/18 RP 36. The court nevertheless deemed the request 

equivocal, stating that Mr. Sexton’s “rationale was quite equivocal.” 

2/15/18 RP 36; CP 134 (CL 6). Based on its quizzing of Mr. Sexton, the 

court stated that Mr. Sexton was not competent to represent himself. 

2/15/18 RP 33; see CP 133 (FF 9). The court further concluded that Mr. 

Sexton’s request was not timely. CP 134 (CL 6). 

 The court erred. First, the court’s focus on Mr. Sexton’s legal 

knowledge was error. A “court may not deny pro se status merely because 

the defendant is unfamiliar with legal rules or because the defendant is 

obnoxious.” Madsen, 168 Wn.2d at 509. A “defendant need not himself 

have the skill and experience of a lawyer in order competently and 

intelligently to choose self-representation.” State v. Fritz, 21 Wn. App. 
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354, 359, 585 P.2d 173 (1978). Thus, “a defendant need not demonstrate 

technical knowledge of the law and the rules of evidence.” State v. 

Vermillion, 112 Wn. App. 844, 851, 51 P.3d 188 (2002) (citing Faretta, 

422 U.S. at 835). To deny Mr. Sexton’s request to represent himself 

because he was not learned in the law was error under any standard of 

review. See Madsen, 168 Wn.2d at 507 (abuse of discretion shown 

because court relied “on improper legal reasoning”). 

 Second, the court erred in determining that Mr. Sexton’s request 

was equivocal. An “unequivocal request to proceed pro se is valid even if 

combined with an alternative request for new counsel.” Id. at 507. Here, 

the court based its determination of equivocation in part on a finding that 

Mr. Sexton wished to “proceed pro se until he could retain the services of 

a criminal defense attorney he had spoken to in Seattle.” CP 133 (FF 8); 

CP 134 (CL 7) (recounting this finding). This finding is not supported by 

the record. Mr. Sexton told the court that he wanted “to pursue this pro se” 

and that if “I have to pick a jury, I’m more than willing to do so.” 2/15/18 

RP 7. To be sure, Mr. Sexton stated that he had tried to contact an attorney 

in Seattle the day before, but had been unsuccessful. 2/15/18 RP 7-8. He 

did not say that he had spoken to this attorney and he did not say he 

wished to proceed pro se only until he could retain a different attorney. 

2/15/18 RP 7-8, 15. Rather, he said he was looking for another attorney to 
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“help” him (not represent him). 2/15/18 RP 15. He stated “I got to do it 

myself, I can’t pay anybody.” 2/15/18 RP 15-16. Because the conclusion 

that the request was equivocal is based on facts unsupported by the record, 

the conclusion is untenable. See Madsen, 168 Wn.2d at 504 (abuse of 

discretion shown where facts relied on are unsupported by the record). As 

Mr. Sexton unequivocally invoked his right to self-representation, the trial 

court erred in concluding otherwise. 

 Third, the court erred in determining that Mr. Sexton’s request was 

untimely. The court summarized its view of the law on timeliness in its 

conclusions of law: 

A timely invocation of the right of self-representation must 

be made within a reasonable time before trial. 

 

Absent a timely request for self-representation, the right is 

relinquished and the matter of a defendant’s representation 

is left to the discretion of the trial judge.  

 

CP 134 (CL 4 & 5). The court further concluded that Mr. Sexton’s request 

was untimely because trial had commenced. CP 134 (CL 7). 

 The court’s understanding of the law was wrong. Timeliness is 

analyzed based on a continuum: 

If the demand for self-representation is made (1) well 

before the trial or hearing and unaccompanied by a motion 

for a continuance, the right of self representation exists as a 

matter of law; (2) as the trial or hearing is about to 

commence, or shortly before, the existence of the right 

depends on the facts of the particular case with a measure 
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of discretion reposing in the trial court in the matter; and 

(3) during the trial or hearing, the right to proceed pro se 

rests largely in the informed discretion of the trial court. 

 

Madsen, 168 Wn.2d at 508 (emphasis added) (quoting State v. Barker, 75 

Wn. App. 236, 241, 881 P.2d 1051 (1994)).  

Here, because trial was close to commencing, Mr. Sexton’s request 

fell into the second category, not the third. The court further erred in 

concluding that trial had already commenced. CP 134 (CL 7). Jury 

selection had not yet happened. Thus, trial had not commenced and Mr. 

Sexton’s motion was not untimely. United States v. Simpson, 845 F.3d 

1039, 1053 (10th Cir. 2017); State v. Weaver, 244 Ariz. 101, 105, 418 

P.3d 468 (Ariz. Ct. App. 2018); Barnes v. State, 258 Ark. 565, 568, 571, 

528 S.W.2d 370 (1975). 

Related to timeliness is the issue of delay. Madsen, 168 Wn.2d at 

509. Trying to postpone a proceeding through a request to proceed pro se 

is improper. Id. Here, Mr. Sexton did not ask for a continuance. 2/15/18 

RP 3-37. The court’s conclusion that there was “a rational basis for 

believing that the defendant was seeking to change counsel primarily for 

purposes of delay” is not supported by the record. CP 134 (CL 10). The 

court erred in determining that Mr. Sexton was trying to delay the 

proceedings. See State v. Watkins, 25 Wn. App. 358, 362-63, 606 P.2d 

1237 (1980) (in reversing denial of motion to proceed pro se, court 
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explained there had been no request for a continuance). 

 Finally, in its conclusions of law, the court stated that “[i]n arriving 

at its decision,” it had evaluated the factors from State v. Hampton, 184 

Wn.2d 656, 361 P.3d 734 (2015). CP 134 (CL 8-12). This was error. 

Hampton and the factors referred to by the court concern the issue of 

counsel of choice, not the right to self-representation. Hampton, 184 

Wn.2d at 669-70. To reiterate, Mr. Sexton was not seeking to substitute 

counsel. He was seeking to represent himself. 

For all the foregoing reasons, this Court should hold that the trial 

court improperly denied Mr. Sexton’s request to represent himself. 

d. The erroneous denial of a defendant’s request to 

represent himself is never harmless. The convictions 

should be reversed. 

 

 A violation of a person’s right to self-representation is never 

harmless. Madsen, 168 Wn.2d at 503. The convictions should be reversed. 

4. The court’s instructions defining “possession” commented 

on the evidence in violation of our state constitution. The 

prosecution cannot prove no prejudice resulted, requiring 

reversal of the convictions. 

 

a. The Washington Constitution forbids judicial 

comments on the evidence. 

 

“Judges shall not charge juries with respect to matters of fact, nor 

comment thereon, but shall declare the law.” Const. art. IV, § 16. “A judge 

is prohibited by article IV, section 16 from ‘conveying to the jury his or 
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her personal attitudes toward the merits of the case’ or instructing a jury 

that ‘matters of fact have been established as a matter of law.’” State v. 

Jackman, 156 Wn.2d 736, 743-44, 132 P.3d 136 (2006), quoting State v. 

Becker, 132 Wn.2d 54, 64, 935 P.2d 1321 (1997). 

“[A]ny remark that has the potential effect of suggesting that the 

jury need not consider an element of an offense could qualify as judicial 

comment.” State v. Levy, 156 Wn.2d 709, 721, 132 P.3d 1076 (2006). 

When “a jury instruction does not accurately state the law, and instead 

essentially resolves a contested factual issue, it constitutes an improper 

comment on the evidence.” State v. Sinrud, 200 Wn. App. 643, 649, 403 

P.3d 96 (2017). Whether there is a comment on the evidence “depends 

upon the facts and circumstances of each case.” State v. Painter, 27 Wn. 

App. 708, 714, 620 P.2d 1001 (1980). 

b. Over Mr. Sexton’s objection, the court instructed the 

jury that it may consider three nonexclusive factors 

in deciding if Mr. Sexton had “dominion and 

control” over the substances and the firearm. 

 

 To prove Mr. Sexton guilty of all four offenses, the prosecution 

had to prove beyond a reasonable doubt that he “possessed” the substances 

and a firearm. CP 58, 66, 70, 73. 

The court instructed the jury on the meaning of “possession.” The 

third paragraph of the instruction identified three nonexclusive factors that 
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jury could consider in determining whether Mr. Sexton had “dominion and 

control” over the substance at issue, and read as follows: 

 Possession means having a substance in one’s 

custody or control. It may be either actual or constructive. 

Actual possession occurs when the item is in the actual 

physical custody of the person charged with possession. 

Constructive possession occurs when there is no actual 

physical possession but there is dominion and control over 

the substance. 

 

 Proximity alone without proof of dominion and 

control is insufficient to establish constructive possession. 

Dominion and control need not be exclusive to support a 

finding of constructive possession. 

 

 In deciding whether the defendant had dominion 

and control over a substance, you are to consider all the 

relevant circumstances in the case. Factors that you may 

consider, among others, include whether the defendant had 

the ability to take actual possession of the substance, 

whether the defendant had the capacity to exclude others 

from possession of the substance, and whether the 

defendant had dominion and control over the premises 

where the substances was located. No single one of these 

factors necessarily controls your decision. 

 

CP 61 (instruction 10) (emphases added). The second instruction defining 

possession was identical this instruction, except that the first sentence used 

the word “firearm” instead of “substance,” and the instruction substituted 

the word “item” for the word “substance.” CP 76 (instruction 25). 

 Mr. Sexton objected to the inclusion of the final paragraph in the 
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instructions. 2/27/18 RP 147-48.12 Defense counsel argued that it was 

impermissible for the court to separate out specific factors to the exclusion 

of others. 2/27/18 RP 147-48. The court overruled Mr. Sexton’s 

objections. 2/27/18 RP 147-48. 

 Mr. Sexton renewed his objection the following day. 2/28/18 RP 4-

5. Defense counsel reiterated that it was improper for the court to single 

out particular factors that may show dominion and control, arguing this 

was not the law and was a comment on the evidence: 

[Defense counsel]: . . . with respect to number 10, it’s the 

same for number 25, the last paragraph talking about 

dominion and control, I don’t have any problem with 

dominion and control over the item, but when you start 

adding the factors such as capacity to exclude others, 

dominion and control over the premises, I don’t believe that 

that’s proper to single out those factors. Dominion and 

control over the substance and over the item is what is 

necessarily the issue, not whether he had dominion and 

control over the residence or the power to exclude others 

being factors. I want to put those -- I believe that is not the 

law, but also is a comment on the evidence. 

 

2/28/18 RP 5. The court adhered to its previous ruling.  

c. The court’s instructions were improper and 

commented on the evidence.  

 

 The court erred in overruling Mr. Sexton’s objections. As 

                                                 
12 As originally proposed by the prosecution, the instruction did not 

include the second paragraph. Supp. CP __ (sub. no. 54). At Mr. Sexton’s 

request, that paragraph was added in. 2/27/18 RP 148. 
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recent caselaw shows, the challenged instructions were legally 

erroneous and a comment on the evidence. 

 The challenged portion is based on the pattern instruction defining 

“possession.” WPIC 50.03 Possession—Definition, 11 Wash. Prac., 

Pattern Jury Instr. Crim. WPIC 50.03 (4th Ed); WPIC 133.52 

Possession—Weapon—Definition, 11A Wash. Prac., Pattern Jury Instr. 

Crim. WPIC 133.52 (4th Ed).13 The third paragraph is bracketed, which 

means it should not necessarily be given.14 11 Wash. Prac., Pattern Jury 

Instr. Crim. WPIC 0.10 (4th Ed). 

This Court has held that a trial court is not required to define the 

meaning of “dominion and control” for the jury because it is not a 

technical term. State v. Amezola, 49 Wn. App. 78, 88, 741 P.2d 1024 

(1987). Nevertheless, in the third edition of the pattern instructions, 

                                                 
13 Pattern instructions are issued by a committee and are not necessarily 

legally correct. State v. Kyllo, 166 Wn.2d 856, 865-68, 215 P.3d 177 (2009) 

(deficient performance by counsel to propose legally incorrect instruction that 

was also a pattern instruction). 
 
14 The third paragraph of WPIC 50.03 reads: 

 

[In deciding whether the defendant had dominion and control 

over a substance, you are to consider all the relevant 

circumstances in the case. Factors that you may consider, among 

others, include [whether the defendant had the [immediate] 

ability to take actual possession of the substance,] [whether the 

defendant had the capacity to exclude others from possession of 

the substance,] [and] [whether the defendant had dominion and 

control over the premises where the substance was located]. No 

single one of these factors necessarily controls your decision.] 
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published in 2008, the WPIC committee added the paragraph at issue to 

the pattern instruction defining possession. 11 Wash. Prac., Pattern Jury 

Instr. Crim. 50.03, at 949 (3rd ed. 2008).15 As the comment shows, the 

purpose was to give meaning to the term “dominion and control.” Id. at 

949-54. The committee believed “many jurors find the phrase confusing 

and would benefit from further instruction as to its meaning.” Id. at 950. 

Because no appellate case provided a “direct definition,” the committee 

decided “to supplement the pattern instruction with as much guidance 

about dominion and control as can be readily gleaned from Washington’s 

case law.” Id. 

As the committee’s comments reveal, the law consulted primarily 

concerned appellate decisions reviewing whether sufficient evidence 

supported the jury’s determination that the defendant possessed the thing 

at issue: 

[T]he appellate opinions tend to analyze this issue by (1) 

indicating that dominion and control is evaluated based on 

the totality of the circumstances; (2) listing various factors 

that may be used in evaluating the phrase; and (3) deciding 

whether the evidence is sufficient in this particular case. 

See the various opinion cited elsewhere in this Comment. 

 

Id. (emphasis added). 

                                                 
 
15 The previous versions of WPIC 50.03 are attached in appendix C. The 

previous versions of WPIC 133.52 are attached in appendix D. 



 40 

Contrary to the approach of the WPIC committee, our Supreme 

Court has clarified that “legal definitions should not be fashioned out of 

courts’ findings regarding legal sufficiency.” State v. Brush, 183 Wn.2d 

550, 558, 353 P.3d 213 (2015). In Brush, the court held it was error for the 

trial court to define the term “prolonged period of time” in an instruction 

as meaning “more than a few weeks.” Brush, 183 Wn.2d at 557-558. The 

instruction was a pattern instruction premised on a Court of Appeals’ case 

holding that two weeks was not sufficient to prove that a “prolonged 

period of time” had occurred. Id. at 558. Our Supreme Court held it was 

improper to create a definitional instruction based on a case analyzing the 

sufficiency of the evidence and further held the instruction was a comment 

on the evidence because it essentially resolved a factual question for the 

jury. Id. at 558-59. 

 Similar to Brush, all three nonexclusive factors in the definitional 

instruction are premised on sufficiency of evidence caselaw. The second 

factor identified in the instruction—“whether the defendant had the 

capacity to exclude others from possession of the substance”—appears to 

be derived an appellate decision rejecting a defendant’s challenge to the 

sufficiency of the evidence. State v. Edwards, 9 Wn. App. 688, 690, 514 

P.2d 192 (1973). In that case, this Court held there was sufficient evidence 

to conclude that the defendant had constructive possession of heroin. 
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Edwards, 9 Wn. App. at 690. The Court reasoned that in addition to other 

factors, the evidence showed “exclusion of others” from the substance 

because the substance was found behind barricaded windows and locked 

doors. Id. 

 Similarly, the third factor—“whether the defendant had dominion 

and control over the premises where the substances was located”—is also 

derived from caselaw where the sufficiency of the evidence was 

challenged. State v. Weiss, 73 Wn.2d 372, 375, 438 P.2d 610 (1968) 

(evidence was sufficient to show that defendant constructively possessed 

marijuana because, in addition other facts, the defendant had “dominion 

and control” over the house where the marijuana was found); State v. 

Callahan, 77 Wn.2d 27, 31-32, 459 P.2d 400 (1969) (evidence insufficient 

to prove constructive possession of drugs found on houseboat, which was 

not owned by the defendant). 

 As for the first factor—whether the defendant had the ability to 

take actual possession of the substance—this factor appears to have been 

lifted from a case where this Court held it was error to instruct the jury 

only on that one factor in defining “dominion and control.” State v. 

Hagen, 55 Wn. App. 494, 499, 781 P.2d 892 (1989). In that case, the jury 

received an instruction defining possession (substantially the same as the 

first two paragraphs in this case, except that it did not state that proximity 
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alone was insufficient). Id. at 499. At the request of the prosecution, 

however, the court provided a supplemental instruction stating that 

“Dominion and control is the ability to reduce an object to actual 

possession.” Id. at 497. This instruction was based on United States v. 

Martorano, 709 F.2d 863, 866 (3d Cir. 1983). Id. Like the foregoing cases, 

Martorano also concerned a challenge to the sufficiency of the evidence as 

to possession. Martorano, 709 F.2d 863, 866 (3d Cir. 1983). This Court 

held the supplemental instruction was not a proper statement of the law 

because “dominion and control” meant more than simply the ability to 

reduce an object to actual possession. Hagen, 55 Wn. App. 497. 

 The foregoing analysis shows that the instruction is derived from 

cases challenging the sufficiency of the evidence. As our Supreme Court 

made plain, it is improper to create definitional instructions from 

sufficiency of the evidence caselaw. Brush, 183 Wn.2d at 558. Under 

Brush, courts should not be defining “dominion and control” by extracting 

factors from sufficiency of the evidence caselaw. 

 This conclusion is supported by this Court’s recent opinion in  

State v. Sinrud, 200 Wn. App. 643, 403 P.3d 96 (2017). There, the jury 

received an instruction concerning when it could infer intent to deliver a 

controlled substance. Sinrud, 200 Wn. App. at 650. It read: 
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Mere possession of a controlled substance does not allow 

you to infer an intent to deliver a controlled substance. The 

law requires substantial corroborating evidence of intent to 

deliver in addition to the mere fact of possession. The law 

requires at least one additional corroborating factor. 

 

Id. (emphasis in original). Applying Brush, this Court held this instruction 

was erroneous because it was premised on sufficiency of the evidence 

caselaw. Id. at 650-51. This Court explained that the role of an appellate 

court in reviewing evidence is different from that of a jury in the first 

instance: 

When appellate courts review for the sufficiency of 

evidence, they view the evidence in the light most 

favorable to the state and ask whether any rational jury 

could have found guilt beyond a reasonable doubt. By 

contrast, a jury must find guilt beyond a reasonable doubt. 

Therefore, fashioning a jury instruction based on an 

appellate court’s sufficiency holding effectively replaces 

the jury standard with the lesser appellate standard. As 

Brush concluded, this is error. That error occurred in this 

jury instruction. 

 

Id. (internal citations omitted) (emphasis added). 

 As in Brush, Sinrud held the instruction was a comment on the 

evidence. Id. at 651. The instruction improperly implied the presence of 

one corroborating factor necessarily meant that the jury should find intent. 

Id.  

  A similar analysis applies in this case. In reviewing whether the 

evidence is sufficient, this Court “look[s] at the totality of the situation to 



 44 

determine if there is substantial evidence tending to establish 

circumstances from which the jury can reasonably infer that the defendant 

had dominion and control of the drugs and thus was in constructive 

possession of them.” State v. Partin, 88 Wn.2d 899, 906, 567 P.2d 1136 

(1977) (emphasis added). As Brush and Sinrud establish, it is improper to 

extract three factors from sufficiency of the evidence caselaw and 

highlight these factors for the jury.  

To be sure, the instruction told the jury that it “may” consider these 

factors. But listing these specific factors implies they are important. Why 

else list them? Further, although the instruction stated that “[n]o single one 

of these factors necessarily controls your decision,” this improperly 

implies that a single factor identified by the court may control the jury’s 

decision. See Sinrud, 200 Wn. App. 651 (“While one additional factor 

could amount to substantial corroborating evidence, it does not necessarily 

establish that. But, that is what this instruction implied.”). As defense 

counsel argued below, this is particularly problematic as to the third 

factor, which concerns whether the defendant had “dominion and 

control”16 over the premises where the substance was found. 2/28/18 RP 5. 

                                                 
16 Although this factor is supposed aid the jury in deciding when a person 

has “dominion and control” over the thing at issue, it asks the jury to inquire if 

the defendant had “dominion and control” over something else. 
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This is because merely having dominion and control over a premises does 

not necessarily mean the person has possession of a substance or item 

found there. State v. Shumaker, 142 Wn. App. 330, 334-35, 174 P.3d 1214 

(2007); State v. Cantabrana, 83 Wn. App. 204, 206-08, 921 P.2d 572 

(1996). Because the instruction implied that one of these judicially 

identified factors could control the jury’s decision, it was a comment on 

the evidence. Sinrud, 200 Wn. App. 651. 

d. The State cannot meet its burden to affirmatively 

prove no prejudice could have resulted from the 

comments on the evidence. 

 

“A judicial comment is presumed prejudicial and is not prejudicial 

only if the record affirmatively shows no prejudice could have resulted.” 

Id. at 651. As set out by our Supreme Court, if it is “conceivable” that the 

jury could have reached a contrary conclusion absent the judicial 

comment, reversal is required. Jackman, 156 Wn.2d at 745. The State 

bears the burden to show that Mr. Sexton was not prejudiced. State v. 

Boss, 167 Wn.2d 710, 721, 223 P.3d 506 (2009). The State cannot meet its 

burden. 

 All four charges turned on the jury finding beyond a reasonable 

doubt that Mr. Sexton possessed the substances and the firearm. In arguing 

that the prosecution had met its burden, the prosecutor highlighted the 

erroneous instruction and the three factors for the jury. 2/28/18 RP 15-16. 
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Asserting the evidence showed the home belonged to Mr. Sexton, the 

prosecutor emphasized that it was Mr. Sexton’s house where the drugs and 

firearm were found. 2/28/18 RP 15-16. Based on the court’s instruction, 

the jury may have concluded that this factor alone was enough for them 

conclude proof beyond a reasonable doubt was established. 

Moreover, there were about three or four other people in the home. 

2/15/18 & 2/22/18 RP 96. As no one from the SWAT team testified at 

trial, the evidence at trial also did not show where Mr. Sexton or the other 

people were when the SWAT team arrived. Absent the error, the jury 

could have had a reasonable doubt that Mr. Sexton possessed the 

substances and the firearm because these things may have belonged to 

someone else in the home.  

Given the foregoing evidence, the prosecutor’s emphasis on the 

erroneous jury instruction, and the nature of the judicial comment, 

prejudice could have resulted. See Sinrud, 200 Wn. App. at 651-52 

(concluding prejudice could have resulted from judicial comment given 

lack of direct evidence showing intent to deliver and nature of instruction). 

All four convictions should be reversed. 
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5. If the convictions are not reversed, remand is required to 

remedy several sentencing errors. 

 

a. The maximum term sentence on count two was five 

years, not 10 years. Mr. Sexton’s sentence of 85 

months on count two is illegal and he must be 

resentenced on that count. 

 

This Court “has the authority, as well as the duty, to correct errors 

on the face of a judgment and sentence.” State v. Hibdon, 140 Wn. App. 

534, 537, 166 P.3d 826 (2007). An illegal sentence may be challenged for 

the first time on appeal. State v. Bahl, 164 Wn.2d 739, 744, 193 P.3d 678 

(2008). 

On count two, Mr. Sexton was charged and convicted of 

possession of a controlled substance, methylphendate,17 with intent to 

deliver. RCW 69.50.401(2)(c). CP 4, 106. This is a class C felony. RCW 

69.50.401(2)(c). As a class C felony, the maximum sentence was five 

years’ confinement. RCW 9A.20.021(c). 

The judgment and sentence, however, list the maximum term as 10 

years. CP 108. And on this count, Mr. Sexton was sentenced to 85 months. 

CP 111. This is an illegal sentence. To correct these errors, this Court 

should remand for resentencing.  

  

                                                 
17 This is a schedule II drug. RCW 69.50.206(a), (d)(4).  
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b. The condition of community custody stating that Mr. 

Sexton have no contact with “drug users or sellers” 

should be modified to say that he have no contact 

with persons he knows to be drug users or sellers.  

 

 In the judgment and sentence, the court ordered that during Mr. 

Sexton’s period of supervision, he have no contact with “Drug Users or 

Sellers.” CP 112. But the record shows the intent was to forbid Mr. Sexton 

from knowingly associating with drug users or sellers. That is what the 

prosecution requested. 5/4/18 RP 23. And that is also what the court stated 

it was ordering. 5/4/18 RP 35. To remedy the oversight, the Court should 

remand with instruction that the condition state that Mr. Sexton have no 

contact with people he knows to be drug users or sellers. See Hibdon, 140 

Wn. App. at 537. 

c. Under recent changes in the law, the Court should 

strike the $200 filing fee and the $100 DNA fee. 

 

 In 2018, the law on legal financial obligations changed. Now, it is 

categorically impermissible to impose any discretionary costs on indigent 

defendants. LAWS OF 2018, ch. 269, § 6(3). The previously mandatory 

$200 filing fee cannot be imposed on indigent defendants. LAWS OF 

2018, ch. 269, § 17(2)(h). It is also improper to impose the $100 DNA 

collection fee if the defendant’s DNA has been collected as a result of a 

prior conviction. LAWS OF 2018, ch. 269, § 18. 

 Our Supreme Court recently held that these changes apply 
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prospectively to cases on appeal. State v. Ramirez, 191 Wn.2d 747-50, 

426 P.3d 714 (2018). Because the defendant in Ramirez was indigent, the 

Supreme Court ordered the filing fee stricken. Id. at 748-50. Applying the 

change in the law, our Supreme Court in Ramirez ruled the trial court 

impermissibly imposed discretionary legal financial obligations, including 

the $200 criminal filing fee. Id.. 

  Mr. Sexton is indigent. CP 149-53. Except for the exception noted 

below, the court waived all discretionary legal financial obligations. CP 

109-10. The court, however, imposed the $200 filing fee and the $100 

DNA fee, believing them to be mandatory. CP 109. As in Ramirez, the 

change in the law applies to this case as it is on direct appeal and not final. 

This Court should strike the $200 filing fee. Because Mr. Sexton has 

previously had his DNA collected as a result of a prior conviction, the 

court should also order the $100 DNA collection fee stricken. CP 105, 

108. 

d. Without inquiring into Mr. Sexton’s ability to pay, 

the court required Mr. Sexton to pay the costs of 

community custody. Remand is required. 

 

 Although the trial court appears to have intended to waive all 

discretionary legal financial obligations, the trial court ordered that Mr. 

Sexton “pay supervision fees” as a term of community custody. CP 112. 

The relevant statute provides that this is discretionary: “Unless waived by 
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the court . . . the court shall order an offender to . . . [p]ay supervision fees 

as determined by the department.”) (emphasis added). RCW 

9.94A.703(2)(d). For this reason, costs of community custody are 

discretionary and are subject to an ability to pay inquiry. State v. 

Lundstrom, __ Wn. App.2d __, 429 P.3d 1116, 1121 n.3 (2018). The trial 

court, however, did not inquire into Mr. Sexton’s ability to pay. This Court 

should remand either to strike the term or for consideration of Mr. 

Sexton’s ability to pay. See Ramirez, 191 Wn.2d at 742-46 (law requires 

trial court to analyze ability to pay before imposing discretionary legal 

financial obligations). 

F. CONCLUSION 

 

 The trial court erred in denying Mr. Sexton’s motion to suppress. 

The police violated the knock and announce rule, and there was not 

probable cause when the warrant was executed. For these and the other 

reasons argued, the convictions should be reversed. Alternatively, the 

sentencing errors must be corrected. 

Respectfully submitted this 21st day of December, 2018. 
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY 

STA TE OF WASHINGTON, 

vs. 

RICKY RAY SEXTON, 

Plaintiff, CAUSE NO. 17-1-00988-3 

Defendant. 

FINDINGS AND CONCLUSIONS ON 
ADMISSIBILITY OF EVIDENCE CrR 
3.6 

THIS MATTER having come on before the Honorable Jack Nevin; Judge of the Superior 

Court of Washington, in and for Pierce County, on the 13th day of February, 2018, and the Court 

having rendered an oral ruling thereon, the Court herewith makes the following Findings and 

Conclusions as required by CrR 3 .6. 

THE UNDISPUTED FACTS 

I. In early 2017, the Pierce County Sheriffs Department (PCSD) Special Investigations 

Unit (SIU) conducted a narcotics investigation, the subject of which was the defendant in 

this case, Ricky Ray Sexton. 

2. As part of this investigation, SIU Deputies applied for and were granted a search warrant 

for the home of the defendant, located at 20114 69th Avenue East in Pierce County, 

Washington State, by Pierce County Superior Court Judge Michael Schwartz on March 3, 

2017. 
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3. Prior to service_ofthe search warrant for the defendant's home, per PCSD procedure, a 

threat assessment was conducted by the PCSD to determine the safest manner by which 

to serve the search warrant on the defendant's home. 

4. Following that threat assessment of the risk associated with service of the search warrant 

on the defendant's residence, including information that the defendant may be dealing 

controlled substance out of his residence, was known to carry a firearm, had a large dog · 

at his residence, and the difficulty of maintaining concealment while approaching the 

defendant's residence based upon its location and topography, service of the search 

warrant for the defendant's home was categorized as a high risk warrant, necessitating the 

use of the PCSD special weapons and tactics (SWAT) team. 

5. The PCSD does not utilize its SW AT team for service of all search warrants; only for 

search warrants that have been deemed high risk. 

6. The search warrant was served on the defendant's residence on March 9,2017, at 

approximately 5:19 AM. 

7. Prior to approaching the defendant's residence to serve the search warrant, the PCSD 

SW AT team conducted a briefing during which SWAT team members were advised that 

the defendant was suspected of dealing controlled substances at the residence to be 

searched, was known to carry a firearm, and that a large dog had been seen roam_ing the 

property. 

8. PCSD SW AT team members approached the defendant's residence via their SW AT 

vehicle, identified as Rescue One. 

9. Upon reaching the driveway of the defendant's residence, SW AT team members 

dismounted Rescue One and proceeded up the driveway to the porch of the defendant's 
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residence where they breached the exterior door of the defendant's residence, made entry 

into the defendant's residence, and secured the scene and occupants inside the residence. 

I 0. Once the PCSD SWAT team had secured the residence and its occupants, they turned the 

scene over to SIU deputies who conducted the search of the defendant's residence. 

11. The focus of the investigation leading to the issuance of th_e search warrant in this case 

involved drug dealing and sales. 

12. Drug dealing and sales may be on an ongoing enterprise. 

THE DISPUTED FACTS 

I. While approaching the defendant's residence on Rescue One, members of the PCSD 

SWAT team observed an adult Caucasian male standing on the front porch of the 

defendant's residence. 

. 2. This person looked directly at Rescue One and members of the SWAT team while they 

were still in the process of approaching the defendant's residence via 69th Avenue East, 

before SWAT team members could dismount from their vehicle. 

3. Upon seeing the PCSD SWAT team approaching via Rescue One, members of the 

SWAT team observed the adult Caucasian male standing on the front porch of the 

defendant's residence quickly go inside the residence. 

4. Upon seeing this, members of the PCSD SWAT team began calling out the word 

"Compromise". 

5. Members of the PCSD SWAT team are trained to call out this word and announce it to 

other members of the SW AT team both personally and over their shared radio network 

when they observe something causing them to believe that their concealment or the 

stealth of their approach has been lost. 
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6. Loss of concealment or stealth of their approach to a building or residence can create 

additional danger for law enforcement officers, as the occupants of that building or 

residence are given additional time during which they may be able to fortify their 

position, arm themselves, destroy evidence, or take other action which may thwart the 

ability of law enforcement to successfully and safely conduct the search authorized by 

search warran·t. 

7. As a result of hearing the word "compromise" called out, members of the PCSD SWAT 

team activated the emergency lights and public announcement (PA) system on Rescue 

One in order to identify themselves as law enforcement and· make their presence known 

to those inside the defendant's residence. 

8. Upon hearing "compromise" called out, one member of the SWAT team immediately 

began repeatedly announcing via Rescue One's PA system: "Sheriffs Department; 

search warrant; open the door." 

9. At the time of these announcements, the PA system on Rescue One was working properly 

and the announcements were made at such a volume that the occupants of the defendant's 

residence would have been able to clearly hear them. 

I 0. After "compromise" was called out, other members of the SWAT team dismounted 

Rescue One, and proceeded to the front door of the defendant's residence while 

announcements continued over Rescue One's PA system. 

11. Upon reaching the exterior door to the defendant's residence, members of the SW AT 

team breached the door, forcing entry into the defendant's residence. 
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12. Once the door to the defendant's residence was breached, the SWAT team member 

making announcements via Rescue One's PA system amended the announcement to: 

"Sheriffs Department; search warrant; get down on the ground." 

13. Once the residence and its occupants had been secured by other members of the SWAT 

team, the ongoing announcements via Rescue One's PA system were discontinued. 

14. Prior to the arrival of the PCSD SWAT team, there was activity within the defendant's 

residence, with individuals therein being awake and active with lights on. 

FINDINGS AS TO DISPUTED FACTS 

I. The Court heard testimony from three members of ihe PCSD SWAT team involved in the 

service of the search warrant on the defendant's residence on the morning of March 9, 

2017. 

2. The three members of the PCSD SWAT team who testified regarding the circumstances 

involving the service of the search warrant on the defendant's residence, including the 

manner in which entry into the defendant's residence was made, included two SWAT. 

team members who observed the adult Caucasian male on the front porch of the 

defendant's residence who appeared to see their approach to the residence via Rescue 

One and then quickly go inside the defendant's residence, and the SWAT team member 

who activated the emergency lights and PA system on Rescue One and.began making 

announcements upon hearing the word "compromise" called out. 

3. The Court found the testimony of these three PCSD Deputies to be credible. 

4. The Court also reviewed video footage recovered from the defendant's home surveillance 

system which shows an adult male on the defendant's porch as the PCSD SW AT team is 

approaching the residence on the morning of March 9, 20_17. 
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5. Testimony of PCSD Deputies, as well as witnesses called on behalf of the defense, 

including the defendant, indicates that the approximately six or seven individuals present 

inside the defendant's residence at the time this search warrant was served were awake 

and active inside the defendant's residence. 

REASONS FOR ADMISSlBILlTY OR INADMISSlBILlTY OF THE EVIDENCE 

I. The Court has reviewed a copy of the search warrant affidavit and search warrant granted 

by Judge Schwartz on March 3, 20_17, and finds that it is a valid search warrant for a 

search of the defendant's residence located at 20114 69th Avenue East in Pierce· County, 

Washington State. 

2. The search warrant affidavit contained sufficient facts and circumstances to establish that 

there was probable cause to believe that the defendant was involved in the criminal 

activity of unlawful possession of a controlled substance with intent to deliver and that 

evidence of that criminal activity may be found in the defendant's residence. 

· 3. The search warrant indicated that the authorized search of the defendant's residence must 

be conducted within ten days of the search warrant's issuance on March 3, 2017. 

4. The search warrant was served within ten days of issuance, with service occurring in the 

early morning hours of March 9, 2017. 

5. Information contained in the search warrant affidavit suggested that the criminal activity 

. suspected at the defendant's residence may be part of an ongoing criminal enterprise. 

6. Considering the totality of circumstances surrounding the nature and scope of the 

criminal activity being investigated, the facts and circumstances included in the affidavit 

establishing probable cause for the issuance of this search warrant, and the limited time 

FINDINGS AND CONCLUSIONS ON 
MOTION TO SUPPRESS CrR 3.6 - 6 
ffcl36.dot 

Office of the Prosecuting Attorney 
930 Tacoma Avenue South, Room 946 

Tacoma, Washington 98402-2171 
Main Office: (253) 798-7400 



2 

3 

4 

l{i 5 
U) 

i\l 

[··-

·--~ .. 

6 

7 

8 

9 

IO 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

2 

17-1-00988-3 

elapsed between issuance and service of the search warrant in this case, the search 

warrant was neither stale at the time of its issuance nor the time of its service. 

7. RCW I 0.31.040, requires law enforcement officers seeking to serve a search warrant on a 

building or residence to identify themselves, their purpose for being there, and demand 

admittance. 

8. Deputies in this case utilized a public announcement system to inform occupants of the 

defendant's residence of their presence, their identity, their purpose for being there, and 

to demand admittance. 

9. Approximately fifteen seconds elapsed between the time Deputies began making their PA 

system announcements and the time that the door to the defendant's residence was 

breached. 

I 0. Given that the Deputies approach to the residence had been observed by a person at the 

defendant's residence resulting in "compromise" being called out, that the search warrant 

was issued for evidence that could be easily and quickly destroyed, and that Deputies had 

been advised that the defendant was known to carry a firearm, exigency existed justifying 

expedient entry into the defendant's residence by PCSD Deputies. 

11. In light of the exigent circumstances present at the time of the service of this search 

warrant, the delay in time between the Deputies' announcements to the occupants of the 

defendant's residence and their forced entry was reasonable and did not violate RCW 

I 0.31.040. 

I 2. The search warrant in this case is valid and was properly issued and served. 
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13. The defendant's motion to suppress the physical evidence recovered as a result of the 

service of the search warrant in this case upon his residence on the morning of March 9, 

2017, pursuant to CrR 3.6 is hereby DENIED. 

DONE IN OPEN COURT this _:j___ day of-=. 2018. 

Presented by: 

Tim Lewis 
Deputy Prosecuting Attorney 
WSB # 33767 

Approved as to Form: 

James Raymond Short 
Attorney for Defendant 
WSB # 985 

tr! 

FINDINGS AND CONCLUSIONS ON 
MOTION TO SUPPRESS CrR 3.6 - 8 
ffcl36.dot 

J u D G E JACK NEVIN 

FILED 
DEPT. 6 

IN OPEN COURT 

MAY -4 2018 

Pierce Coun 

By---;:;::;::~,---./ 

Office of the Prosecuting Attorney 
930 Tacoma Avenue South, Room 946 

Tacoma. Washington 98402-2171 
Main Office: (253) 798-7400 



 

 

 

 

 

Appendix B 

 



I 

1 

FILED 
DEPT.6 

IN OPEN COURT 

MAY -4 2018 

Pierce Co{) ty, Clerk 
By ~I 

DEPUTY 

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY 

ST A TE OF WASHINGTON, 

vs. 

RICKY RAY SEXTON, 

Plaintiff, CAUSE NO. 17-1-00988-3 

Defendant. 

FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 
REGARDING DEFENDANT'S 
REQUEST TO DISCHARGE COUNSEL 
AND PROCEED PRO SE. 

THIS MATTER having come on for hearing before the Honorable Jack Nevin, Judge of 

the Superior Court of Washington, in and for Pierce County, on the 15th day of February, 2018, 

and the court having ruled orally that defendant's request to discharge his attorney and proceed 

prose is denied, now, therefore, the court sets forth the following Findings of Fact and 

Conclusions of Law as to admissibility. 

FINDINGS OF FACT 

I. The defendant :,vas arraigned in this case on March I 0, 2017, at which time defense 

counsel was appointed to represent him. 

2. On March 13, 2017, attorney Joseph Evans of the Pierce County Department of Assigned 

Counsel filed a notice of appearance informing the Court that he would be acting as the 

defendant's counsel in this matter. 

' Findings of Fact and Conclusions of Law re: Defendant's Motion 
to Discharge Counsel and Proceed Pro Se 
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3. On April 3,2017, Judge Martin authorized substitution of counsel, allowing Mr. Evans to 

withdraw and defendant's present counsel, James Short, to assume the role of defendant's 

counsel in this matter. 

4. On February 12, 2018, the Criminal Division Presiding Judge of Pierce County Superior 

Court assigned this case to this Court for jury trial. 

5. The Court called this case for trial on the morning of February 13, 2018. 

6. The Court heard defendant's motion to suppress physical evidence pursuant to CrR 3.6, 

presented by and through his counsel, James Short, over the course of the first two days 

of trial in this matter. 

7. The Court handed down its oral ruling denying defendant's motion to suppress physical 

evidence on February 14, 2018. 

8. On the morning of February 15, 2018, the defendant informed the Court that he wished to 

discharge James Short as his counsel and proceed pro se until he could retain the services 

of a criminal defense attorney he had spoken to in Seattle. 

9. The Court then engaged in a collequey with the defendant during which the Court 

determined that the defendant has not studied law, has no criminal law experience, did 

not have an accurate understanding of the charges against him and the potential 

consequences in the event of conviction, and has no knowledge of applicable evidence 

rules or criminal procedure. 

CONCLUSIONS OF LAW 

I. A criminal defendant subject to criminal prosecution in the State of Washington enjoys 

the right to self-representation pursuant to the Sixth Amendment to the United States 

Constitution, as well as article I, section 22, of the Washington State Constitution. 

Findings of Fact and Conclusions of Law re: Defendant's Motion 
to Discharge Counsel and Proceed Pro Se- 2 
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2. Applicable case law from both federal and state appellate courts have explained that the 

right to self-representation is not absolute. 

3. The assertion of the right to self-representation by a criminal defendant must be both 

unequivocal and timely. 

4. A timely invocation of the right of self-representation must be made within a reasonable 

time before trial. 

5. Absent a timely request for self-representation, the right is relinquished and the matter of 

a defendant's representation is left to the discretion of the trial judge. 

6. The defendant's request to discharge his counsel and proceed prose unless or until he is 

successful in retaining new counsel is neither unequivocal nor timely. 

7. Trial in this matter had already been called and commenced at the time the defendant 

made known to the Court that he would like to discharge his attorney ofrecord and 

proceed pro se until he is able to retain the representation of an attorney he had contacted 

in Seattle. 

8. In arriving at its decision, the Court has evaluated pertinent case law, including the 

factors of State v Hampton 184 Wash. 2d 656 (2015). 

9. The court finds specifically that the defendant has not expressed a legitimate cause for 

dissatisfaction with counsel. 

I 0. There is a rational basis for believing that the defendant was seeking to change counsel 

primarily for purposes of delay. 

11. The current counsel was prepared to go to trial. 

12. The denial of this motion is not likely to result in identifiable prejudice to the defendant's 

case of a material or substantial nature: · 

Findings of Fact and Conclusions of Law re: Defendant's Motion 
to Discharge Counsel and Proceed Pro Se- 3 
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13. Defendant's motion to discharge his counsel and proceed prose is DENIED. 

DONE IN OPEN COURT this __!j___ day of May, 2018. 

'/;Jc • ?:: a e ,.,.,_,,.._.. 
HON. JACK NEVIN, JUDGE 

Presented by: 

Tim Lewis 
Deputy Prosecuting Attorney 
WSB# 33767 

Approved as to Form: 

James Raymond Short 
Attorney for Defendant 
WSB# 985 

trl 
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to Discharge Counsel and Proceed Pro Se- 4 
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UNIFOUM CON'l'HOLl,ED SUllSTANl:ES WPIC 50.03 

WPIC 50.03 

POSSF.SSION--DRFINfl'ION 

Possession means having a substance in one's 
custody or control. It may be either actual or con
structive. Actual possession occurs when the item 
is in the actual physical custody of the person 
charged with possession. Constructive possession 
occurs when there is no actual physical possession 
but there is dominion and control over the sub
stance. 

NOT!!; ON USE 

Use bracketed uw,tcr.ial ru< applicable. URe this instruction for 
controlled ,;ubsl.ance or legenrl drug cHSes only. 

COMMENT 
The courtg look to several thingij to rletermine whether there 

ifi eonstrnctivc possessioro, inr.lu(ling owner.:sliip, proximity, evi
dence of 1,a.~t iM>$Se$$io11, owne.rRhip of the pr•ernises and control 
ovc,· the premiRes. State v. Trutwn, 1 Wn.AplJ. 607, 1\64 P.2d 
4~8 (1969); State v. 1':me1'So11, 5 Wn.App. 630, 389 P.2,J 1138 
(1971). Constructive poss(,ssion of the sub.stance may he proved 
by circumstantial cvirleric~; aiu.1 control over the ()r•imises is one 
of the ,;irr.umRtanr.es to he eon~iclererl in determining whether 
the,·c is dominion and. control over the substance c,mtaine,1 there
in. State v. Callahan, 77 Wn.2rl 27, 159 P.2d 400 (1969). .Bo• 
minion and control over the premise:, may he. 11ufficicnt to allow 
the .iury w make a fi11di11g of co11:,;tr11ctivc possession. Si..1\.e v. 
Talley, 11 w,,.Aw. 181, 543 l'.2d 348 (1975); State v. S,rnden, 7 
W11.A1ip. 891., 503 P.2d 4G7 (1972). The dom.inion and r.ontrol 
over· thP. premises nee.ii not be exclusive. State v. Wei&~, 73 Wn. 
2d 372, 438 P.2rl 610 (1968); State v. Wheatley, 10 Wn.App. 
777, G91 l'.2d 1001 (1971). 
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.. - ___ ... 

t:imFORM CONTROLLED SUBSTANCES WPiC 50.0is 

WPIC 50.02 •· ·.. . 
POSSESSION .. OF CONTROLLED · SUBSTANCE:'-ELEMENTS 

COMMENT [Revised] 
RCW 69.60.401(d). 
Intent to possess a controlled substance or guilty knowledge of the identity of the product posse$Sed is not an element of unlawful poosession of a controlled substance under RCW 69.60.401(d). The statute does not contain such element. The words "knowingly" and "intentionally" in the uniform act were omitted from the Washington .statute when it was adopted. Unwitting posse!lSion is a defense and the burden af proof is·on the defendant to establish It (see WPIC 52.01). State v. Cleppe, 96 Wn.2d 373, 636 P.2d 435 (1981). 

WPIC 50.03 
POSSESSION-DEFINlTION 

COMMENT [Addition] 
The courts . have continued to recogni:,e the concept of con• etructive posses.sion, as descn"bed in the main volume. Sec, e.g., State v. Cleppc, 96 Wn.2d 3'13, 635 P.2d 435 (1981), certiorari denied 456 U.S. 1006, 102 S.Ct. 2296, 73 L.Ed.2d 1300 (1982); State v. Hystad, 36 Wn.App. 42, 671 P.2d 793 (1983). 
The capacity io e,:clude othera from dominion and control over a substance need not be included in the instruction defining posseasion. It is me1·eJy one of the factors which can be argued to the jury in determining -whether or not defendant had dominion and conti-ol. State v. Wilson, 20 Wn.App. 592, 581 P.2d 592 (1978). 

WPIC 50.05 
DELIVERY OF CONTROLLED 

SUBSTANCE-DEFINITION 
COMMENT [Addition] 

If only two people are Involved in a delivery of a controlled substance, a separate charge of conspiracy under RCW 69.50.407 will not lie. Any conspiracy is merged into the substantive crime of delivery, which requ:ire5 two people and an implied agreement to deliver. If a third pe1'8on is involved, all three ~ be charged 
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WPIC 50.03 DRUGS AND CONTROLLED SUBSTANCES 

WPIC 50.03 

POSSESSION-DEFINITION 

Possession means haVln9 a subslan<:e in one's cust<>
dy or control. II may be either aciuol or constructive. 
Actual possession occurs when the item is in the actual 
physical custody of 1he person charged with possession. 
Constructive possession occurs when 1here Is no actual 
physical possession bl.II there is dominion and con!TOI 
over the substonc_e. [Dominion and control need not be 
exclusive to es1abllsh constructive possession.] 

NOTE ON USE 

Use this instruction for controlled substonce 01· legend drug 

CtlSCS only. 

COlvlllilENT 

Constructive posses,ion is e.stal,liahed if a person has domin
ion and control ove1· the drugs in questions. Sec State v. Calla
han, 77 Wn.2d 27, 459 P.2d 400 (1969); State v. Amc1.ola, 49 
Wn.App. 78, 741 P.2d 1024 (1987); Staf.e v. l>ohyna, 55 Wn.Ap11. 
609, 779 l'.2d 746 (1989); State v. J-fagen, 55 Wn.App. 494, 781 
l'.2d 892 (1989). 

Whether a pel'son has dominion and control, =d thu:$ con
struct.\ve posse:ssion, i~ detennined by the "vvsioua indicia" of 
dominion nnd control, their cumulativo, effect and the totality of 
the situat.ion. Stale v. Partin, 88 Wn.2d 899,567 l'.Z<l 1136 (1977). 
Although exclu~\ve control is not necess;,ry to o.stabliah con!<trno
tivc pooaession, a showin_g; of more than mere proximity to the 
drugs is requil'ed. St.ate v. Weiss, 73 Wn.2d 372, 438 P.2d 610 
(1968); State v. Wheatley, 10 Wn.App. 777, 519 1'.2d 1001 (1974); 
State v. Amezola, supra; State v. Ilystad, 36 Wn.App. 12, 6'71 P.2d 
793 (1983). Slmi.larly, passing control or momentarily ha.idling 
the drngs is not sufficient to establish dominion and control. See 
State v. Werry, 6 Wu.App. 640, 4.94 P.2d 1002 (1972). The fact of 
temporary residence, personal possessions on the p1:emi~es, or 
knowledge of the presence of the d1·ug without more is insufficient 
to show the dominion and. control n~,cessuy to establish construc
tive po8session. State v. Davis, supra; State v. Hystad, supra. 
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UNIFORM CONTROLLED SUBSTANCES ACT WPIC 50.03 

For cases in which thcrr:, was insufficient evidence to establish 
actual or const1:uctive possession, see State v. Knapstad, 107 
Wn.2d 346, 729 P.2d 48 (1986), nnd State v. Spruell, 57 Wn.App. 
883. 788 P.Zd 21 (1990). For c,,ses in which there w~ sulTicient 
evidence to establish dominion and control see Stat.a v. Partin, 
supra; State v. Amezola, supra; State v. Dobyns, supra; and State 
v. Porter, 68 Wn.App. 57, 791 P.2d 905 (1990). 

A trial court is not requir~ to defmc the terms "dominion 
and control" for the jury. State v. Amc1,ola, supra. However, if 
the terms are defined, care should be taken to cn$ure that the 
inst1:u~t.ions do not erroneously leave the imp,•esRion that merr:, 
proximity to thr:, dru,,<>s is sufficient to establi~h constructive poa
session. In State v. Hagen, 55 Wn.App. 494, 781 P.2d 892 {1989), it 
was held error to instruct that "dominion and control is tho ability 
to reduce on object to actual possession." The court noted that 
"while it is true that the ability to reduce an ohject to actual 
poss~on may be one aspect of dominion and control, there are 
other aspc(,-tS such ru; physical proximity which must he included 
in a definitional instruction." Stale v. Hagen, 55 Wn.App. nt 494, 
781 P.2d nt 895. 

State v. Olivarez, 63 Wn.App. 484, 820 P.2d 66 (1991), holds 
that the trial court erred in instructing that "constnictive posses
sion occurs when there i,; no actual physical J)OS~'<jSion but theft> 
is dominion and oontrol OVf!I.' the :,ubi<tancc, or lh~ p>-emises where 
the substance i,, {01111,d." The court uol.ed that it is a crime to 
possess a controlled substance, but not to huve dominion and 
conttol over the premises where the substance is found. Undf!I.' 

the circumstances of the case, the instmction b>iven directed t.he 
jury to find the defendant guilty of poss<,.";.~ion based ,;olely on 
dominion and control over the premis<:s where th<J !lUbstance w;,,, 

found. 
It is not error to add the following langua_i;c to WPIC 50.03: 

"Snch possession need not be exclusive." St«te v. Lane, 56 Wn. 
App. 286, 786 P.2d 277 (1989). Moreover. an inst,·uction that 
added the following language to the definition of poe:session was 
held to "amply" cover constructive possession: 

l'roximity alone without proof of dominion and control over 
the substance i~ insufUci.ent to establish oonstn1ctive posses• 
sion. ()()minion and control does not have to be exclusive to 
est<iblish oonstructive possession. 

State v. Porter, 58 Wn.App. 57, 63 n. 3, 791 P.2d 905, 908 n. 3 
(1990). 
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WPIC 50.03 DRUGS AND G'ONTROJ,I..ED SUBSTANCES 

The capacity to exclude others from dominion and control 
over a substance need not be illcluded ill tho instruction defining 
~ssion. It is merely one of the factors that call be argued to 
the jui-y in determming whether 01- not defendant had dornillioll 
and oontrol. State v, Wilson, 20 Wn.App. 592, 681 P.2d 692 (1978). 
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WPIC 50.03 DUUGS ANJ) CPN'l.'ROLLlID S1Jl.lSTANCE$ 

WPIC 50.03 
POSSESSION-DEFlNlTION 

COJYiMEN'r [Addttion] 

"[D)ou,inion ,md control aJ1' th o kcy foaturei. .. of poa~eaaion." State v. Rudd, 70 Wn.A!JQ, 871, 872; !156 P.2d 699, 700 (1993). A coutrolled substance aaAimifoted into the body after ingest.ion will not support a conviction for illei,:nl po$ses~ion, but tho aa me substance contained in a baggio concealed in t he stom,ich wiU. Cf. State v. Carter, 77 Wu.App. 8, 888 P .2<1 12:~0. review dewed 126 Wn.:!.d 1026, 896 P.2d 64 (1995) (evideno:e of aAsilnilation inay be Cll'I.-Ulnst.an'tial evidence ot' prior posaess.i,,n) . . 

'l'he i8"Ue of dou,iniou and control ovi,r premise.:s. when, dntgi, are found contir,nes to be addr-,d frequently in the context. of :mfficitoncy of' !)vidoncc clt:1ilns . See, e.g.; Stl)~ti v, Paine, 69 Wn.App. 878, 878, 850 P.2d l.S69, 1373 1•,,v. denied 122 W11.2d 1024, 866 P .2d 39 (1993), which stated that in o .. der "[t]o establi.qh oonatru.ctive p osse,q,:;ion, c,1urts ll'l ust ' look at the totality of the Rituation to del;crtnin" if thero ix subst"ut.ial ev:idenc" tending to ~,,st.abliah ci,-cumat.mc.,s f roll'I which the jury can reasonably infer that the defendant had do11llhio11 ond control of th~ · drugs a nd tbu:s wus in conatruet.ive 1)0!!58B~ion of t hem.' . .. J!i,nquontly this involves 081:ablishing don,iuion and conl:rol ov.,, the pren,ire,, when, ihe drugs ar ~ found." See .,Jao State v. Roberta, 80 Wn.Ap p. 342, 853, 908 P.2d 8.()2, 898 (19%); 81.ute v. Eutr, 6,1 Wn.App. 641, 826 P.2d 698, rev. d,mied ll9 WJJ .2d 1007, 833 l ' .2d 387 (l992); St.ate v. Collins, 76 Wn.App. 196, 886 l'.2-d 243, rev. d tinied 126 Wn.2d 1016, 894 P .2d 565 (1995); Stale v. 'f>tden-Mares, 8fi Wn.App. 81:{, 939 l'.2d 220 (1997). One l9% caae t'onnd no error in the 1,'iving of 11 jur.y insLructiO'n . wh ich defined constructive p081!CSaion in l.tmlls of "doUlini.on and control over the s11hst&no1> or th" preml~cs lt_pon which tho s.,bstauc,, is found." SI.ate v. Ponco, 79 Wu.App. 651,658 n. 1, 9-04 P .2d :~22, 323 n . 1 ( 1995). Jlowow r, the CmnruiLtee retn!UllS of thn vit>W Lhat tbtt r e:,so.ning- of State v . U)jvru.,z, 68 Wo.App. 484, 820 l' .. !?,d 66 (J99J)(cliscussed in t.110 (',on,. tnent Lo this infitruction in the 1noin volu.ll:lc) is Ll,e moro fJCrl«lM ive enaiysia mu! recomm,ind,. ag,,in.,1: tho giving of such an instruction . Seo St:ite v. Cuulahrana, 83 Wll./\pp. 204, !l21 l '.2d 572 (i996). Tl\e trial court wa.~ uot required to ,.,:cede to dcfend.ant'11 re'lueat to udu to WPlC 50.03 an instrucLlou that "[mJere prox\]nity of the defeu• dant to an olleged controlled substance l~ 11ot :rotlicient ovidauco t,J e'stnb)j,ili pos~~ion.' ' St.a.to v. Castlo, 86 WllApp. 48, 935 P.2d 656 (1997). 

[CurrerAt as of 1998·PIJCket Parl.] · 
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UND'OnM CON'I'R.OLLED S0!ISTANCRS AC'l' WPIC 50.03 

WPIC 50.03 

POSSESSION-DEFINITION 

Possession means having a substance in one's custody 
or control. [It may be either actual or constructive. Actual 
possession occurs when the item is in the actual physical 
custody of the person charged with possession. Construc
tive possession occurs when there is no actual physical 
possession but there is dominion and control over the 
substance.] 

[Proximity alone without proof of dominion and control 
is insufficient to establish constructive possession. 
Dominion and control need not be exclusive to support a 
finding of constructive possession.) 

[In deciding whether the defendant had dominion and 
control over a substance, you are to consider all the rele
vant circumstances in the case. Factors that you may 
consider, among others, include [whether the defendant 
had the [immediate] ability to take actual possession of 
the substance,] [whether the defendant had the capacity 
to exclude others from possession of the substance,) [and] 
[whether the defendant had dominion and control over the 
premises where the substance was located]. No single one 
of these facto1·s necessarily controls your decision.) 

N0'1'EONH8E 

Use this inst.rnction fo1· •~,nb·olled substance or legend drui: C3$C$ 

only. 

For many casi,s involving actual i1ossesgion, the im;tru<:Lioa may 
need to indn,le oaly the tiri;t scnl,>nce. For cases j.,vulving constructiv(, 
JHJ1<st:s:<ion, the instruction Ahou!d include Um full Ji rat parai:raph Mlong 
with the other h~acketed options thai; n,late to the i;,;:;ues involved in 
th.e particular case. 

COMMENT 

Con~tr.uctive possession. Coruit.-uctive pos:;i,s1<ion is established 
if a p.,,-..on has dom\nio" and control over ti"" drugs in question. 8ee, 
e.g., State v. Staley, 123 Wn.2d 794, 798, 872 l'.2d 502 (1994); State v. 
Callah,m, 77 Wn.2d 27, 459 P.2d 100 (1969); 8Late v. Chavci',, 13/.1 
Wn.App. 29, 156 P.ad 246 (2007). 
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WPIC 50.03 J>RUC:S AND CONTROLU:D SUBS'l'ANCES 

Dominion uud oontroL Although a trial coutt is not roqu:iccd to 

define "dominion ancl control» for the jury, State v. f\me7,0fa, 49 Wn.App 

78, 741 P.2d 1024 (1987), many ju rors find Lhe phraRe confusing nnd 
would bonefit front furth.c,• instruction a~ to its rr111aning. 'l'he conu nittee 

reviewod the c:,se Jaw and legal tzeatisos \9ith a n eye 1-0ward supple

menting this instruction wil.h n dirccL d O'finition of cloxn.inio.n. and control 

Dominion and conb·of-Lack of a d irect detinitlon. 'l'he com

mitlee foun d, however, t h at this lltat..'s c:,f!e Jaw hn6 Ml d,weloped a 

direct deftnition. 1nstood, the appellate opini.oM tcn,1 to analyze this ;5• 

ijUe 1,y: (1) jnrlicni.i.ng Lhnt dominion and control is evolnutcd based 00 

the totality of the circuD'Lqtances; (2) !fating various fu<:Lon that _may h(l 

u~ed fo cviuua tUlll Lhe JlhruHe; uad (3) deciding wh(>Lher the evidence is 

11utlh:ient in the pa.ctic:ulm- case. Sec tho varioU& opinions cil.ed elsewhere 

Ju this Counner,L. 'fhis appro:<ICb has not yiwdod a couAietent dminition 

that ca.a be incorporated int.o a jury instruction. 

'I'he cvmmittel, notes that the c.,.Ae Jaw from other jurisdictions is 

!tiinilarly (mhelpfuL C:aso law from ehewbere t;..nd~ tn use the llrune 

co,se -by-~ase , <)Vi d" ncc-bMed ;,nolysis as i ~ d c•cribccl above for 

Wasnington'g caws. A hi3Lori,:al oruJysia or "do,nini011 and eontrol~ 

&l!lJ>ly r<Weala nu precise defin ition of «ny cun.si~t.ent :1pplic;,tio11, either 

here OT na t.ionuTiy. Ree 1-,telloral!y Whitebread and Stevell:<, 58 Va. L.Rev. 

751, 752, 755, 759 n .26 (J972) (l'eviewing an d nt t.empl.ing tu categ;,rfao 

co~ea from aero.~~ the con.ntry, while dc,c.rying the lack of objective stan

dards); Noto, A North Dakota Look aL 11 Nationwide Problclll, 68 

No.Dok . L.Rev. 981 (1992) (dcscribi~ t,he h istorical <levolnpmont Qftho 

priru:iples nf constructiv" po:<881;.~iou :tnd,dominion ,wd coutr,J). 

In the a b6enco uf cone~-tent case law authority supporti~ a diroct 

<letinition, the corumitLee decirled that the approach is t.1 supplement 

tho pntt.ern i.ns l.ruc~ion with as niuch guidance ahoul dominion and 

~J>ntml 118 can be readily i:-h,snl1tl fro,n Waahiugtou's caso law. The pat

tern lnsl.rucliou now Hats non-excl usiv" fu.cLor.s Lhat. juTnrs mtly use in 

cvllluatin,i t h o tot..lity of the circumstlmces, a.ad a si>.nt(,ucc h a.~ boen 

addr,d in lon ning j uror~ u,,.t pro.timity a.Ion(> is insu!Tlcfont Lo csw.hl:illh 

conAtructivc: po~8e;;>.rion. For fuctlmr di!«:us~ion of the totality of the CU'• 

CWUSUUlWil and of proximity, so« eosuinl{ pan ,gruphij in I.his Comment. 

If a trial or appella.Le court <leeidt>.s t,, define "<iominiun :wcl coutrol" 

in a parlicullU' cnAe, the coaunittoo offt.'l'S the fofiowing observot.ions as 

guidance: 

l . Case law hero and t!lsowiu:Tt, tr-oats "dominion and control" 

as n ~ le 1:(.-,•m of art, r a ther than as the conj u11ctioo of two 

imlepcr,dwt terms. See generally tho eurlllnary of csi;e law 

annlyt<ls contained in \Vhitebren,1 ru,d St.evens, 58 Va. L,Rev. 

715 l (1972); Note, 68 No.])ak . L .l(ev. 981 (1992); and 

950 

UNIFORM co 

w, 
tio 
rm 

2 . 01 
hi' 
th 
pl, 
"cc 

It~ 

To 
in 
co 
he 

a. Al 
TC 
ti, 
ar 
8e 

0v 

d,, 
co 
Si 

D omini 
Whcth.,r a PE 

:$tt*aion. is do f 
their ~'l!mula, • 
88 Wn.2d 89: 
ueceesary to 

mere 1•roxilni 
43A P.2d 6HJ 

(1974); 8lule 

P.\!d 793 (191 

drugs is not 
Won:y,6 Wu 
idr.nce, pcrso 

eoce of !.be d 

co11tml nee°" 
Wn.App. 657 

For;, di! 
constr uctive 
Crintinnl J.a, 

Fucto1~ 
dominion azu 

I 
I 
' I 
I 
I 

I 



!lJRs'fANCEs 

>t re11uil'e(j to 
i, 49 Wn,App , 
onfusing aud 
'he crunmittee 
•word supples 
n and control 

< 

on. 'l'he coin
: dev.,loped .a 
utly~ thiR is, 
,f.od ba,aed ,go. 
I that m11,y be 
•c evidence is 
ted elsewhore 
en t dcti.n ition 

"' 

risdidions is 
1ae the same 
,d abo,,c fot· 
and cont rol" 
cntion, either 
fill Vn. L.&-v: 
to calo,gOl'iz~ 

l~cctive stan
l'l'Ohl"m, E,8 
,pmcnt of the 
trol). 

ct.ing ·a direct 
, supplement 
01ninir>Ii and 
.aw. '!'he pnt
~ may uRe Jn 
1.ce has been 
; to cslahl.iah 
ity of the cfr
,is Comm~.nt.. 

and control" 
:::ervations as 

and control• 
nction of two 
f of case Jaw 
;s v'n. J;.Rev. 
(1992}; and 

UNIF01tM CONTROLLED 8UllS'1'ANCES ACT WPIC 50.03 
Washington's ca.<se law cited he1·ein. Accordingly, an instrnc
tion sltould provide n sini:le definitioll. fur the entil"e phr;'l.~e 
rather than separate dc)finiliona of"dominion• ,m,I "cnntrol." 

2. One could rAaAonably infer from Washington's body of case 
law that the undedying govt,rning concept i.s C$senLially 
that of control, :such Lhal "dominion and coo.Ltol" could 
plausibly he clefiaed by adapting a dictionary detinition of 
"conLl'nL" A common definition for con!J:ol is «the power or 
authority to i:uidc o,· manage." See Webst.,-,,,. Third New 
Intemation;,l Dictioo.aa-y page 496 (:1002 Pil.). Using this def• 
initim1 aff a starting point, one could define dominion and 
control as "the powor o,· autho1·ity to dct(:rmine what will 
happen to the substance." 

3. Alle1•J1.atively, one could llevelop a definition fro,n a law 
review article'~ sununa,-y of case law from multiple jurisdic
tions inl.erpreting dominion and c/lJ\t1•ol. According tu thill 
article, in those ,iuri:,c:licl,inll.s that equate constructive pos
session with the capacity to exercise d11111in10J1. and control 
ovc,· a drug, "ltlhe crncial iniiuiry ... is whether tht, defen
dant exercised a 'i·e,trainill.g or ctil'ecting influence' as 'care, 
contl.·Ql

1 
or ·ma.o.agemenf over thc.~ «lrug." \.Vhitebrcad tsncl 

s1~:vea11, 58 Va. L.}{cv. ;it 760 fn. 26. 

Domfoion and control-'l'otality of the ch-cumstances. 
Wh,;th"t a person has dominion and control, and th\l~ ,~msttuctive pos-
11e.Ssion, is dctcrminc<I hy the "various indida" of dominion and ()C>ntrol, 
their cumulative eff'ect, and the totality of the situation. State v. Partin, 
88 Wn.2d 899, 1567 P.2d 1 Ul6 (1977), Although cxc:hucive control is not 
necessnry to 0$tal,lish constructive po,;~cssion, a showin.i: of more lhao 
mc,-rt, proximity to the di-ug~ is ,-.,<1ui1-ed. Stnte v. W,;i~s, 7:l Wn.2d 372, 
438 P.2d 610 (1968); 8tat,e -v. Wheatley, 10 Wn.App. 777, 519 P.2cl lOOl 
(1974}; State u. Amezola, supra; State v. Hyatad, 36 Wn.App. 42, 671 
P.2<1 793 (1983}. Sim\hn·ly, p:1.~siJlg control or JTiomo,nLatily handling the 
drugs is not snffideo.t to establish dominion sad control. Sec StaLe v. 
Werry, 6 Wn.App. MO, 494 P.2d 1002 (1972). 'l'he facL of temporn1·y 1·cs
i,le11ce, personal pus,sc-"sio.ll~ OJ1. the p1·cmisc~, ur k.c1owledge of the Jll'<-"· 
ence of the onig wjthout more is insufficiell.t to show the dontinlon and 
control necessary to establish con1<tructive possession. Slate v. Davis, 16 
Wn.App. 667, 558 P.2d 263 (1977); State v. Tly.,tad, supra. 

For a discussion of c1111e.~ addressing the sufficieacy of evidence ,._~ to 
constructive pollsession, see 1''inc ;end Ende, 13A Wa~hington Practice, 
Criminal Law § 906 (2007• 08). 

Facto\·-Dominion and control ove1• prcmi~ci,. The issue of 
dominion all.d control over the premises whero drugi, ate found continue$ 
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WPIC 50.03 OlUJGS AN1l CONTROLLliO SUBSTANCES 

to be addro.'lSSd frequently in the eont,1.1,.-t of sufficiency uf evidenco 

claimls. Sec, e.g., State v. Pain <,, 69 Wn.App. A73, 878, 850 P.2d 1369 

(1993), which stated Uult in order "lt lo establiRh constructi.vo l)ossea

:sion, court~ Dl\lijL 'lonk at the Lotality of the situation to determine if 

thero is suhBtantial evidoacc Lending tv est..blish cir,;um.stane.,8 fi;om 

which the jury ,:an Ttlasonably infor th><t the defendapt had dominion 

ttnd control of the drugs and tJ1u~ WM in ,:oaetructive possesllion or 
Lhe!I1.' . . . Fm1uently this involves establi.shillg domin ion and control 

over the pra misea where the drugs are found." See .,1~1J SlaLe v. ~bort.s 

AO Wn.App. 342, 85:l, 908 i'.2d 892 (19gG); State v. IluJT, 64 Wn.App'. 

6<11, 826 P.2d 608 (1992); State v. Collins, 76 Wn.App. 496, 886 P.2<'1 

U'3; Sw.te v. Tadc~M:,res, 86 Wn.App. 81:l, 939 P.2d 220 0 997). 

Oat<CS have bc,m split us to whether dominio11 and cot1trol uvcr the 

premfaes is by itself •ufficient to coilStitut~ c'Orultructive poesell!lion or 

I.be cnntrolled substa.acc, or whether ir,stead domini,iu and control ov()r 

the pr1,"ntiee::1 ia m ~.rely ono fact,1r to be coasidored ofong with all tho 

ol.her relevllllt d.rcomatances. Sec discuHaion la Fine and Eo,Je, 13A 

Wasbi.ni,,t,1n Practice, Criminal (,aw~ 906 (2007-08). 

l!'oc .El-~u:npfo, in State v. Olivarez, 63 Wn.App. 484, ljU) P.2d 66 

(1991) (Division HT), the co111t held tl,at domain and cont..-ol ov1,.,- the 

prmuis<s'! wu.~ only on(1 ractm· to be cousidc,red. The court held that the 

I.rial j ud~ erred in iastructing that "1:onst.ructivo, posseasion occurs 

when thm-e i~ no uetual phy,<ical poss,:ssion but I.hero is dominion nnd 

C\lntrol over thu subKtan~, o:r the 11remi11es wher" the ~ubstnnce iq 

found.• 'l'he court noted thaL it is n crium to poasc..s a controlled 

substance, l.,ut Ilot to hav<1 dominion tmd con Lrol nver the pr."wisoa 

whcrn the :<ub,;t.auicc is found. Undc,r too circumst.wce£ of th<: ease, _I.ho 

instruction ,::jven di,-ected the jury to fiud I.lie di!lendant guilty of pc~•

s,.ssion bas..a solely on donuniun nnd control ell/er the premises where 

U1e 11ubst:,ace was roun,I. Sc" al~o Stul.e v. Roborts, AO Wn.L\Jlp. 842, 

35,'l, 9()8 l'.2d &'12 (1996) ("Domiuion and control ovet' the premises in 

which the police discover clrui:s is bnt one fact,>< in detcrmini 01: wh.etbe~ 

th.c defenda nt bad domh lio11 and control, i.e., construc:1.ivc posses(lion., of 

the dr11gs thems<1lves."); Stnte v. Cnnl.abrana, 83 Wn.App. 204, 208, 921 

P.Zd 572 (1996) (same quotatirui a~ in Robert.,). 

On tho other hancl, in Stato v. Ponce, 79 Wn.App. (i/il, 658 a.J, 904 

P.2d 322 (1995) (Division 01), the cotn·t fonad no error when II jury 

insl.ru~1;ion clefmc<l copstrucUve possosaion in to,rm• of "dowin.ion and 

control OV(,r tho 1<ubst.sncc or the p«miis<"1 Up<JU which th{, subst4noa i8 

found.• (Emphasus added.) See ulso S tate v . .l!:clievMri:i, 85 Wu.App. 

777, 7A3, 934 :P.2d 1214 (1997) ("consLrnctive posses~ion ean ho 

ttlltnbli.ahcd by showillg the defendaat had ,tnminion an<l control over 

the firearm or over the 1rremiAes where: tho lin,ann wa" found") 

fomp}1asis uddcd) (ndilres~ing sufficioucy of the aviclence r><tlier tlvr.o no 

iMtTucti,uial issue). 
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,lie premises 
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~ premistss in 
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po~Ression, of 
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, 663 n.l, 904, 
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, suhi,;Lancc is 
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,sion can be 
, control ovc-t 
was found") 

1 thm: t.lum an 

()NU,"ORM CONTMl,LED SUl.lSTANCES AC'l' WPIC 50.03 
The rc(;(snt t.t-end ha$ been toward the Oliuarez approach of in..~n,ct

ing jUl'Ol·~ that dominion snd control over the prCJTiilles is on1J of 1<everal 
tact.ors in determining constructive possession or d.i-ugs. Notably, Divi• 
sion Ill of the Com-t of A11peals has 1·ccently ove1·roled its oph1ion in 
Ponce i" favor of Oli,mrez. See Stlttc v. Shumal«:T, 112 Wn.App. 330, 
174 P.Sd 1214 (2007). The (:ommiltee remain,s of the view that the rca• 
son.ing of Oli1mn,z is the more persuasive analysis. The: pattern insLru.c
tion is <lr~fted accOl'tlingly. 

Factm·~Exclutlivity and p1·oximity. lt is not error to ad,l !.he 
following languagi, Lo Wl'1C 50.03: "Such µ111<11ession need not be 
~du.o,lve." Stat" v. Lone, 56 Wu.App. 286, 786 l'.2d 277 (1989). Mo,·e
over, an in~Lruction that added the following lon1,,"'..ge to the dcfhution 
of pos~ession wa8 hdd to "amply" co11er constn,cLive possc~i,ion: 

Proximity alone without p,-oof of dominion and c1111!.tol over tlm 
sub,stance is in,sumcient to cstahliah constn,ctive possns~ion. 
Dominion aml control doi,s not have to bo 1>.xchtsivc to eRtsbhsh 
construdi ve po.sscs,,ion. 

Stat~, v. Portei:, 58 Wn.App. 57, 6:l n. 3, 791 P.2d 906 (1990). 

The capacity to exclude otlu,T.'< from dominion and <:<.1J1Ll'ol over a 
sul,~lance n<X•l not be im:hu]"'1 in the in$Lmc\.ion ddlnfog posscssi,m. It 
i.q meJ:cly "''e of the facLol's that can 1,e argued to the jnry h, 1lflletm.in
ing whether or nut detendant loa.d dominion ,md control. Sisile v. Wilson, 
20 Wu.App. 5!l2, 581 P.2d 592 (1978). Similarly, th" inst:ruction need 
not it11:l11,le lnni:,,wgo stating that 1n·oi<lmity ;,lon" iR ins11!lii:font to prove 
t:tm.~ttuctivc possesaion. g.,., State v. Castle, 86 Wn.App. ·18, 935 P.2d 
656 (1997) (holding 1:ltat the trial j11dge did not e,·r in d.cnyiug the 
dcfornlao.t'e rcq1u,11t to supplmne11t fonncr WPIC 50.03 with lnni:u;,gn 
indicatini: that mere proximity is insufficient by itself to C$l:ahlish 
pOS,SCSsion). 

Facto,·-Ability to take actual possession. The ability f.n lake 
actual )10/\Sessio:n is \,ut one of snveral factO>:s for detenroning dominion 
ancl control. In Rt.ate v. Hag""• M Wn.App. 491, 78.1. P.2,l 892 (1989), iL 
was held (,rrot to iru;t1·uct that "dominion and ()nnttol is the ability to 
rcducn an objo(.-t to actual pos.,c:s11ion." '!'he ,:ourt noted thaL "while it i,s 
true that the ability to reduce an oQicct t,, actunl possession may J.,e one 
aspect of Jo,nillion and control, thc,·e a.a-e other .~«pects such a.~ physical 
proxilllity which must be inclu,led in a dcl\nitioual instru,:Lion." Statn v. 
Hagen, 65 Wn.App. at 494; aee also State v. Mclkynold.s, 117 Wn.App. 
309, 341., 71 l'.3d 663 (2003) (ability to take pn~~ession is "an aspect" of 
dominion and contl'oll; Stal:e v. l!:chcv(.'l'l'ia, 85 Wn.A11p. 777, 783, 934 
P.2d 1214 (l!l97) (sat"" hold.ini:); d. Rt.ate v. Jo,:,cs, 116 Wn.2d :128, 333, 
45 P.3<1 1062 (2002) (suggesting that "dominion and conlrol" mi.j:ht he 
synonymous with ability lo take act1:wl possession, but th.en d(sscribi.ag 
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WPIC 50.03 DRUGS AND CONTROLL~D SUTlS'l'ANCEs 

a s-upporting case a.s holding that the ahilil:y to Ulk.e actual l>0.'1$es8icin is 
roe.tely an "asp<X,1;" c:,f llominion nnd control). · 

'l'he analysis in some caaea requin,~ that the ability to take POi!&!ls, 
sion be ii:nmcdinte. See, e.g., State v. ,Jones, 146 Wn.2d ~~ 33'~ 
("Dominion awl control means that the object may be rcdur.cd to actual 
possession immediately"). Other cases, however, have stated t.he. faeftir. 
without the immodincy requirement . .See, e.g., State v McRcynold!!-~ 1lt 
Wn.App. at 341. Anothc,· cusc has held that the innnedia~-y i•equiremqµt 
applies only in the context or dea,Jly weapon enhancem.ent6, wliien 
re11uirc that the weapon be rendily availshle. Sec State v. Howijl, :u'il 
Wn.App. 644, f\49, 79 P.3d 451 (2003). 

[Current as of Ju.l.v 2008.l 
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WEAPON OFFENSES WPIC 133.52 

WPIC 133.52 

POSSESSION-WEAPON-DEFINITION 

Possession means having a [pistol] (short firearm) 
[dangerous weapon] In one's cu,tody or control. It may 
be either actual or constructive. Actual possession oc
curs when the weapon is in the actual physical custody of 
the person charged with possession. Constructive pos
session occurs when there is no actual physical posses
sion but there Is dominion and control over the item, and 
such dominion and control may be immediately exer
cised . 

N(Y]'E ON US!i: 

Use wheneve1: possession is an element of a weapOn offense. 
Use bracketed mawrial as applicnble. 

COJ.vl'MENT 

The question of whether the defendant was in possession of .a 
weapon may be submittocl lo the jury jf the trial court has n 
reasonable bM:is to believe the evidence will show actual 01· con• 
structive possession. State v. Rit,ger, 96 Wn.2d 546, 637 P.2d 236 
(1981) (no possession for purposes of sentencing when a firem·m 
was found in a box next to a gar.ige container that the defendant 
had passod when leaving the scene of the cl'ime); State v. Reid, 40 
Wn.App. 319, 698 P.2d 688 (1985) (possession ww, proved when 
defendant admltted hnving fire,wn in l'ronl !<eat of automobile but 
snid he moved it to the back so it would not be seen by the police). 

WPIC 133.5.2 parallel~ the insl:rq~1.ion used for drug offenses 
(WPIC 60.03), when consti-uctivc 11ossession is likewise sufficient to 
submit the i!<!!ue of po,;s<;,-s.~ion to the ju,·y. This instruction is 
based on an instruction that wns approved in State v. Rieger, 
supra. 
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· WPIC 133.52 M1SCEIJ,ANEOUS ClUM:as 

WPIC 133.52 
POSSESSION-WEAPON-·. DEFINI'.l'ION 

[REPLACEI\IIEN'l'J 

Possession moons having a (pistol] llirearm] {dangerous 
weapon} in one's ,custocty or control. If may be either actual oi 
construc"!il1e. Actual po.ssession occurs when the weapon Is in file 
ac!Ual physical custody of the person charged with possession. 
Constructive possession occurs when there is no. actual physical 
possession but there is dominion and control over the Item, and 
such dominion and control may be immediately exercised. 

COMMEN'l' [.Atl<!ition] 

'l'he iustrucl,ion 110 longer refers to. a ",;hort firearm," sine., the 
operative tHm:1 in tlie substantive .statutes now is simply "lireoo·,n." 

When tho defondant knew that a lireru-m. was under his conch, tho 
jw-y could infor defendant'fi constl·uctive pusscssioh of the lirearn,. State 
v. Jeffrey, 77 W11.App. 222, 889 P.2d 9n6 (1995). 

{Curnm.t as of 1998 Pti(cket PartJ 
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\VPIC 133.52 

WPIC 133.52 

POSSESSION-WEAPON-DEFINITION 

Possession means having a [pistol) [firearm] [danger

ous weapon) in one's custody or control. [It may be either 

actual or constructive. Actual possession occurs when the 

item is in the actual physical custody of the person 

cnarged with possession. Constructive possession occurs 

wnen there is no actual physical possession but there is 

dominion and control over the item.) 

[Proximity alone without proof of dominion and control 

Is insufficient to establish constructive possession . 

Dominion and control need not be exclusive to support a 

finding of constructive possession.] 

[In deciding whether the defendant had dominion and 

control over an item, you are to consider all the relevant 

circumstances in the case. Factors that you may consider, 

among others, include [whet her the defendant had the 

(immediate] ability to take actual possession of the item,] 

[wllether the defendant had the capacity to exclude others 

from possession of the item,) [and] [whether the defen

dant had dominion and control over the premises where 

the item was located]. No single one of these factors nec

essarily controls your decision.) 

NOTBON usi: 

U..e whc,uevc:r posac.'>sion is ,,n cl1<mont of a woapon ofl'ensu. 

Use br1<ckt,Led mnt.i,tiul as applicable. For many cases involvillg 

actulll po~ac~>jion, the: in~Lcuct.ion may n<Jud ti, iodndc, o:nly the flrst 

11entence. Ji'or cMes iavolving C<Jnstructive pvssc:;sion, tho inHiroc:c.ioD 

should irocludo tho full llr8t p11ragraph along wiLh the oLher brnd<etcd 

npl:iorw thnt ,·elate to the isBUea involved in the parl.icular case. 

(.,'()M MENT 

WPie 13:-J.52 r,a rallel-i the io.struction uiled for cln~ oJlcnBes (WPIC 

50.03, Po.-<..ession-Detinition). Por a di,.cus~ion of i l<AUC/1 rdating to 

!Ollslructive poKS0ij/!ion, sco tho Comment to WPIC 50.03. 

The qut,~tion of whcLhe,· th., defendant wns in posseesioa of n 

Wtapon may ho subntlttC?d tQ the jury if the trial cuurt hns a r oasona b)c, 
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WPIC 133.52 ML<iCELLANEOUSCRmIES 

ba~i$ to believe the evidence will show a~tual w: con~trucl:ive 1>osscssion. 
St;ate v. Rieger, 96 Wn.2d 546, 637 P.2d 2:16 (1981) (no possession when 
a fh'earm w.Js fonnd in a hox ne."'lt to a garage container that th.o defon
danl had pasRed when leaving the s<JCne of tho ~-,·imc); 8lale v. ,foftrey, 
77 Wn.App. 222, 889 P.2d 956 (1995) (oonst.ructive possession when de
fendant knew a fo·ea1·m was under the couch in his home); State v. 
~id, 40 Wn.App. 319,698 P.2d 588 (1985) (possession proved when do
tendant admitted having a fil·earm ia front fieat ot' automobile but ~aid 
ho moved it to the hack fiO it would not he seen by the police). There "is 
no ,·equirement that the fu-earm be immediatdy accc~sihle at tl,c time 
of possession. State v. Howt:11, 119 Wn.App. 644, 6•19--<i0, 79 l'.3d 451 
(200a) (distinguishing firem·m possession offenses from firearm. 
enhaacements). 

Practit\ouers should use caution in dndting this instrnction when <l 

"""e involves both possession as an clement (1f tho offcns<> arul a «lcadly 
weapon enhancemont. The insLrucLions need Lo cleady indicate which 
apply to possessicrn afi an element and which apply to the sentence 
enhs.ocement. 'l'he drnfting of thi,; in~f:n,c:tinn ma.y also depe,11! on 
whothar lmowlodi..'IJ i~ "-" dP.roent of the ua<lerlyiug crime. 

/ C11rror1t as o/ Ju(y 2008J 
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