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IN THE COURT OF APPEALS 

OF THE STATE OF WASHINGTON 

DIVISION II 

RUDOLPH WACKER, 

Appellant, 

V. 

KAREN WACKER and JOHN 

WACKER 

Respondents. 

A 

Introduction 

NO. 52402-3-II 

APPELLANT'S 

OPENING BRIEF 

This case has only one issue. It is about the application of CRl 2(b) to 

dismiss a cause of action. Karen Wacker and John Wacker's motion to 

dismiss, based solely on CRl 2(b ), lack of jurisdiction over the subject 

matter, was granted without explanation by the trial court. The 
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assignments of error are, therefore, extremely brief. Because of the same 

last names of the parties, Rudolph Wacker lists here the relationship of 

the parties named as Wacker. 

Rudolph Wacker, the plaintiff, is a resident of Pierce County Washington 

son and only heir of Herta Williams who executed a Power of Attorney 

to Karen Wacker and Richard Wacker which is contested by the Rudolph 

Wacker in its use to make a gift to John Wacker and Richard 

Wacker.(Karen's husband and brother in law Ex. B) Deed on Death of 

her home in Pierce County to her grandson John Wacker. John is or was 

married to Karen Wacker at pertinent times herein. Rudolph relies on 

Exhibits A and B as evidence of fraud. 

B 

ASSIGNMENT OF ERRORS 

1. The trial court erred in granting Karen and John's Motion to Dismiss 

Rudolph' s complaint based solely on the application of CR12(b). No 

reason was given on the order. 

The facts constituting fraud were set forth in the complaint. The evidence 

of fraud was simply Exhibits A and B. No other facts or evidence is 

necessary. 
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Exhibit A is a Power of Attorney from Herta Williams to Karen Wacker 

and Richard Wacker dated September 26, 2014. The Power of Attorney 

included language that FORBADE the power to make gifts. Paragraphs 

C and D of the Power of Attorney provided the authority of the attorney 

in fact to make gifts, but it was completely stricken out. 

Exhibit B Transfer on Death Deed, on May 15, 2015, Karen Wacker as 

Attorney-in-Fact signed the Transfer on Death Deed to her husband John 

R Wacker and her brother in law Richard D Wacker. It was recorded on 

May 18, 2015- the Excise tax was exempt (lower right comer of Exhibit 

B). 

2. The trial court apparently accepted the Karen Wacker and John 

Wackers argument that only a claim by the personal representative of the 

estate could be made to lend jurisdiction. The estate was not opened 

until May 18, 2018, long after this action was commenced on October 

19, 2017. The irony of Karen Wacker and John Wackers filing the 

probate as a defense tactic is that the personal representative would have 

to sue his wife and his brother for fraud. A monstrous conflict of interest 

would have existed if probate had been filed before the fraud action was 

filed. 
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C 

STATEMENT OF THE CASE 

The trial court entered an Order of Dismissal on July 13, 2018, based on 

CR12(b). This action was filed on October 19,2017. Probate of the 

Estate of Herta Williams grantor of the Power of Attorney was filed in 

Arizona on May 15, 2018. Rudolph Wacker's clerk's papers. 

D 

ARGUMENT 

The actions of Karen Wacker and John Wackers Karen Wacker and 

Richard Wacker are clearly fraudulent. The power to make gifts was 

stricken from the Power of Attorney granted to them. Paragraphs C and 

D of Exhibit A. 

The application of CR12(b) is completely limited by our court. In the 

case of Collins v. Lomas and Nettleton Co., 29 Wn.App 415,628 P2d 

853 (1981). Washington courts have said, "it must appear beyond doubt 

that the Rudolph Wacker can prove no set of facts consistent with te 

complaint which would entitle them to relief." 
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Also, a leading case holding re CR12(b) holds that "any hypothetical 

situation conceivable realized by the complaint defaults a CR12(b) 

motion if it is legally sufficient to support the Rudolph Wackers claim." 

Bravo v. Dolson Co.,125 Wn.2d 745, 750 888 P2d 147(1995). The 

Washington Courts are reluctant to grant dismissal as a remedy under 

CR12(b) and have stated that it is a drastic remedy granted only 

sparingly and with care. Collins v Lomas supra 

The Washington Statute applicable here is RCW 11.84.900, "This 

chapter shall be construed broadly to effect the policy of this state that no 

person shall be allowed to profit by his or her own wrong, wherever 

committed." 

E 

CONCLUSION 

The court should vacate the trial courts Order of Dismissal and permit 

tke Rudolph Wacker to proceed to present his case in the trial court. 
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rt 
Respectfully submitted this U day of May 2019. 

Allan L Overland WSBA #2648 
Attorney for Rudolph Wacker 
705 S 9th St Suite 101 
Tacoma, WA 98405 
(253) 383-3053 
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APPENDIX 

Collins v. Lomas and Nettleton Co., 29Wn.App 415, 628 P2d 853 

(1981). 

Bravo v. Dolson Co.,125 Wn.2d 745, 750 888 P2d 147 (1995). 

RCW 11.84.900 

Exhibit A Power of Attorney from Herta Williams to Karen Wacker Esq. 

Exhibit B Transfer on Death Deed 

Order of Dismissal Superior Court of Pierce County dated July 13, 2018 

Excise Tax Recorded January 31 ,2017 

Statutory Warranty Deed dated January 31,2017 
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DUR.\BLE POWER OF ATTORNEY 

1, tf € /2. tA lJ / (., t IAfM.J , resident of the State of Washington, 

revoke all' powers of attorney I may have given in the past tqld give 

i.:1e-~!->ab~;,£lL_ ;L..t.\R,£, { WP.·;-;J .. (2 (referred to below as "the agent") 

a durable !Power of attorney. I intend that it not be limited by any disability I may 

have iu tlie future . 

1. POWERS 

Ai The agent shall act on my behalf and for my benefit, and shall have all 

powers otter my •estate that I have or acquire. These shall include, but not be 

limited tq, the following : the power to make deposits to, and ,payments from, any 

account i~ my name in an,y financial institution; the power to, open and remove 

items fro~ any safe de_ osit box in my name; the power to sell, exchange or transfer 

title to st(j)cks, bonds or other securities; the power to sell, convey or encumber 

any real qr personal property. 

Bf The agent shall have the power to consent to, or to withhold consent 

from, mepical tn~atment, shall have all powers necessary or desirable to provide 

for my 54pport, maintenance, health and comfort; the agent shall be entitled to 

obtain an,n use any of my medical records or other individually identifiable heaith 

informat~n to the same extent as I would myself. This is intended as a full 

release of all infonnation governed by the Health Insurance Portability and 

Account~ility Act of 1996 (HIPAA). 

1. I authorize the agent to revoke any com nity property agreement and 

lo transfqr property to my spouse or regis. ed domestic.partner as a gift. 

___ (/*itiah:iete if revocation of a co nity property agreement and gifts to 

a spouse pr registet6(domestic part are authorized. If they are not authorized, 

cross outiall of paragra'.ph. _C.) 
.... 

ge~t to.Jnake gifts of my property, to the following 

person o~ persons:~ _ ____ "-_·-__.,,. ___________ _ 

Gifts w.,4er thi ragraph may be: 
_ in1 

amount ·,," 

-.__-_..,.,.-··..., ·t more than $ ______ per year '"' 

(If gifts .ire authorized under paragraph D, either initial next to "in any amount" 

or initial\next to "no more than" and fill in a dolJar amount. If gifts are not 

'~·-·-- ' ---
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D. I may rfvoke this power of attomey by giving written notice to the agent 
and, if the power of attomey has been recorded, by recording the written 
instrumen; ofrevocatiot1 in the county office where deeds are recorded. 

- ! 

E. If I giv~ notice of revocation after my agent has certified that I lack the 
mental cap,acity to make important decisions, then my agent'stpower or attorney 
shall be s~pended unless and until a court determines that the revocation was not 
effective. 

3. IUGHTS AND DUTIES OF THE AGENT 

A. My est~te shall hold the agent harmless from, and indemnify the agent 
for, all tiafiiiity for acts done for me in good faith based on this power of attorney. 
B. The ag~t shall be required to account to any subsequently ~ppointed 
personal rqpresentative. 

4. NOMINATION OF GUARDIAN 

I nominate[ the agent for consideration by the court as my gu~ian or 
limited gwµ-dian in the event that any guardianship proceeding for my person or 
estate sbo~ld be commenced. ' 

5. SUBSTITUTE AGENT 

I appoint ; ..JESS IC A W /\C, °(:.~\(. to serve as;substitute 
agent in pl•ce of the ag,ent named in paragraph 1 above, if the agent named in 
paragraph ~ is unable or unwilling to serve. A statement signe~ by the substitute 
agent, affiit.ning that the agent named in paragraph l is unable!or unwilling to 
serve shall !be sufficient to establish that the agent is unable or:unwilling to serve. 

(Ifno subsptute agent is named, this paragraph should be crossed out.) 

: ll {/., (J +/, V,p/ {).!J ,;:/ fl O O,, I 
p ated~ 2 ~ S!J ~- Spf, -~. lf41t .;. W.-,~ 

On £,p, ¾ l{j!_~ a person I know to be /-fer /-tv s.; lV 11 /Ir am 7 
appeared b~fore me in person, signed above, and acknowledge'rl that the signing 
was d.one f~eel d vohmtarily for the ses mentioned above. 
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1~1111 ~Ill llllllllll lllll lllll lllllllllllllll lllll lllll lllllllllllll 
20150518033 7 R JOHNSO 3 PGS 
05/18/2015 11:03:08 AM $74 .00 
AUDITOR, Pierce CounlY : WASHINGTON 

·, '-,. . .. -··· .. A.~~.rm~,iu:coROJNG MAIi , TO: 

... .. ,/ 9.lfEGO.RY POULOS 
/ ... /l~()ULQS L/\W FmM, f>LLC 

\./ .... ··]" 11:zo-·NORTl·f TATUM BLVD 
=--" sufri:::-riii'• ·· . 
. . ,.··· 'r.AOU/IX, AZ 85028 

; ' .•' J .. · .. ,. .·· .. • • ..... -.. . · ·. . 
.... ·•···· ··-····· . . r· ·-... :· '-.1·-· .......... .. _ 

. ,. 
, .· 

..... · ...... ~.:-::-· .... _ .. 

. ··' ··\ .. -~ (::<~:::: .: 
"~- .. .. • , . 

;'_ ,..··" · ..... ··· 
·, .. · _.----·-, l'RANSFER ON UEATH DEED 

Gmnlcn(s): 

Gra11lcc(s): 

I • , • •• 

i •. '·· .. .. \. · .• __ :-:: .• -·--,>··), NOTICE: 

THIS DEED l'l11JS'l0 .B-£Rt~CORDEOBEFORE TIIE DEATH OF THE GRANTOR 

.-··(· .. ofr rr.'Wilil, NOT Rf: EFFECTIVE. 
.\ .- --~--· ... •\•••, .. \, ·••, ·· .. 

:····-. .. ·-..__; .·. '·. 

HERT/\ S. w,u\Xt-.:,;;; ....... ··: ... ···'·· .... / 
JOHN R. WACKE/.~-.:~·.>·_.· ··· ,/ 

RICHARD D. WACKER .... ···· 
,., 

Abbreviated Ll!gal : PORTION OF LOT 29,.•lvi'Cll.,TTllff.·TAHQMA CENTER, BOOK 31 OF PLATS, 

PAGE..'U7 AND 38 <: <.·::: ......... , ·' 
EXHIBIT A \ Additional lcgal(s) on page: ·· .. 

Assessor's Tax P:trcel Numbcr(s) : 6 I 4800-029-0 
.. •···:=::~:: .......... . 

... ··-\ 

THE GRANTO){, 1:;[ERTA s. WJLLI/\.MS, a widow (her~in,~:::G.~-rµ;~;,vy;·whpse a<l,dres~-is 43604 N, 44th 

/\venue. New River, AZ 85087, for and in consideration of Ten _potl~rs ·~nd other good ;ind val~iablc 

cunsidcraiio,1 in hand ra•id, hereby conveys and quitclaims/cffictive'..oµ· t~1.e death of Gran.tor, to 

JOHN It WACKER, u marric•cJ nian, whose address is 4360i-N . ·;,fifth A·~eriu<f;.New River, AZ 85087 

1111d RICHMm D. WACKER, a married man, whose address i~'·lo9).J···fo1J-i(y<;.nue SW, Lakewood; 

W /\ 98498, as tt.:nants in common (herein, "Grantee") all of' Granlor's ~tit~,r.~( in Jtnd to ,the following 

describcd real cstatc, situated in the Cowity of Pierce, Stale ofWashihgt.9.n:··· ,· ··<.·. ,__.. .... . 
:~ .... ··· .... ,· ... ·.-.. . 

SEE EXHJ[l!T A ATTACHED HERETO.'.·· .... ···· .. · ..... ; ' 
\ , .. .1' 

··-...... ·· .. . .... -. 

Property street address: 4430 Burkhard Drive, Tacoma, WA 98409 .. . ·· _; > 

Subject to easements, reserva tions, restrictions, covenants and conditions of re~~"r{i{~~~.-··.·:.:.·. ······ ... ·. .,.., _ .. · . 
• .•. . •• I. :. · ·· · ·; 

:/ l•, ~ •. • 
l • . •• 

EXCISE Tr.XEM~fu\i/l)~h o, ', 

0, " Pler.9.~ f Pu~.\Y·.: . . -....... ·:-:,, 
'-' Y,_j_ .. .. , . 

By f7JVLc-- Auth:.s·ig·,. ' .... :<· 
/ .. 
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.····. 

,· . 
, • ... ·· ._ .. s;if~J.-1)1:opcrty being !ht: same property conveyed lo Granlor and Richard R. Williams as described in 

·, .. ........ -· . irislrnnfon1 recorded on October 5, 197 1, as Recording Number 24 l 384.5. 
. . . ... -, 

•. • ... . . i 

\. __ .. ·· 1·ufs· -r~·ANSFER ON DEA TH DEED 1S Tl EVOCABLE llY GRANTOR. IF NOT REVOKED, THE 

. :·•·-fR~1'-1'$J;:ER'T-Q TIIE GRANTEE SHALL OCCUR AT TME GRANTOR'S DEATH. 

·. n~~.~~,11i,;""~· fie, ,.L 15 . 20.JS 
\ •· • ••. -. ,,: •. J. ._. • ·-•• 

· .. , .... .. ::~::,··.,._· . .-:. ·· \ .. :_:.:<.:-.-:~--.--.. . GRANTOR: 

. .. ··· ,~ ......... :·, .. 
.. _,..··>·:>--.-:-. .... •·· 
\ ..... •· __ .,.-· 

STATE OF 
COUNTY OF 

,,, ·----.. 

--._ ... ,.··· •.. ·· "" .. _ __ .. ... "": 1 

/lru(~-l-;;1r·-' ... _/ .. ···. \ .2 
/h t11-}I _fJJf'tf·•· ..::._ 

........ __ .,.-·· ,···•·· 

On this day pcrsooally appea~t;d··6·;for.t{ut/K(!fCll Wacker, as ·;,iltomcy in fact for Heria S. Williams, to 

me known to be the ind1vidual,-"dcl\1.Qiiad.;in .hnd ·'1/h-O cxccutc.d the within and foregoing instrument, 

and acknowledged signing tbei,;;aJ'n~·.:as l:!ii<ll)_t:r''°frc,,c;.·.,and volunlllty act and deed, for the uses and 

purposes therein mentio11cd. ·,:;, .······· ... •·· .... ··· · ~ · · -~ .-
·. ,·· ... , 
., .,.. .··· 

Dated: Apr, ( 1-r-
1 

.. 2.c> / ,;- ··., .. -··· -=---:,,..---ae:-,.;:;; tf,.f/ ___ _ 

(AFFIX NOTARY SEAL] 

• 

GREGORY C. POULOS 
Notary Pu~lic . State at Arizona 

Maricopa County 
My Commiss,on Expires 

May 20 ,20 17 

2 

···· :: .. --- ··········· 
... ··--. 

,:· .:· : 
:" 

· ..... ·•· ' 

........ ..... -··:.-·--
.' 

f ·. _.: ,• ·. 

... ··· ... -····"-.._ 
..• -·· ! 

-..... - . +•' . 
.. , ... ,. _ .. , ·· · ... 

.... .... ···'· .... ,··· .,::: ... 
'.· ' •• -· .•···· 'r 

·.. ..-····· .. __ ... .~ ...... 
... ... · •': ., ; ··: 

•• •• ,.,t 
· ..... -·· ... 

··.· .. ···•'·/.········· ·· ... _ 

·-.-·· .. -- · 
~ 

, , 
.. •' 
' , .. ~-.... · ·:-



, 
/ 

...., 
r··-
n 2 
0 

3 

4 

5 

6 
r·--
'-f 7 
l(1 
t,() 

8 

9 

co 
10 n 

0 
11 (,J 

'· ... 
[··~ 12 
rf 
'· 13 
r·-.. 

14 

15 

16 

17 

18 

19 

20 

2l 

22 

?'"' -..l 

24 

25 

26 

~ ---UI\I\\Ull~l\\\ll\l\ll\111\\ 
2 ORDSM 07-17-18 

17-2-12396-5 51681'38 

- -----

IN THE SUPERIOR COURT OF THE STA TE OF WASHING TON 
1N AND FOR THE COUNTY OF PIERCE 

RUDOLPH WACKER, 

Plaintiff, 

vs, 

KAREN WACKER and JOHN R. WACKER, 
husband and wife, RICHARD WACKER, 

Defendants. 

/1-1- t'l, 3q (.g -5"' 
NO. -l--+ J 0791-6-8 

ORDER GRANTING DISMISSAL 

rPROPOS£B] 

[CLERK'S ACTION REQUIRED] 

THIS MATTER having come on for hearing on Defendants' CR 12(b) Motion to Dismiss 

and the Court having heard the arguments of counsel, and having considered the files and records 

contained herein, specifically: 

I. Defendants' CR I 2(b) Motion to Dismiss; 

2. Response to Defendants' Motion to Dismiss and Granting Plaintiff' s Motion to 

Limit Personal Representative; 

3. Defendants' Strict Reply to Plaintiff's Response to CR 12(b) Motion to Dismiss; 

and 

4. The files and records herein ; 

And being fully advised in the premises, now, therefore, it is hereby 

ORDER GRANTING DISMISSAL - I 
LEDGER SQUARE LAW, P.S. 

710 M:1rkct St. 
Tacoma, \VA 98402 

l'lwm:: (253) 327-1900 
Facsimik: (253) 327-1700 
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ORDERED, ADJUDGED, AND DECREED that Defendants' CR 12(b) Motion to 

Dismiss is GRANTED. It is further 

ORDERED, ADJUDGED AND DECREED, that _ _________ _ 

. It is further ---------------------------
ORDERED, ADJUDGED AND DECREED, that ___________ _ 

DONE IN OPEN COURT this t ~of July 2018. 

Presented by: 

LEDGER SQUARE LAW, P.S. 

By: -------'-,'V'"'--...:::=~~--:-----
C hr y st in a R. Solum, 
Stuart C. Morgan, WSBA #26368 
Attorneys for Defendants Karen Wacker 
and John Wacker 

A~; ~~ 
Notice of presentation waived. 

LAW OFFICE OF ALLAN L. OVERLAND 

By: afu.av .;f'&ufu~ 
Allan L. Overland, WSBA #2648 
Attorneys for Plainti IT 

ORDER GRANTING DISMISSAL - 2 

6 
HONORABLE G. HELEN WHITENER 

LEDGER SQUARE LAW, P.S. 
710 Market St. 

Tacoma, W J\ 9R402 
Phone: (253) 327-1900 

Facsimile: (253) 327-1700 
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\ ...... ... ,(::.· ... .-·~ta. conditloM, resbictiol•, ~. reservations, eaeementa, wem•nt provillions, 
. . , .. •-~lcatlons. building setback lines, notes, atatements, and other matters, if any, but omitting 

.,· .. ···· _anyt:c,venanta arrNlrlc:tiona, If any, Including but not limited to 1110H baHd upon race, color, 
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.,.•· .. ~;·ancestry, or IIOt.fC8 of Income, as set forth In applicable state or federal laws, except to 
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·,· _..- M9tJnt'"ra11oma Center. 
... • J. ,: , ·-. 
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WASHINGTON ST A TE COURT OF APPEALS 

DIVISION II 

Rudolph Wacker 
Plaintiff, 

NO. 52402-3-11 
v. 
Karen Wacker 
and 
John R. Wacker, 
Defendants 

AFF I DAVIT OF SERVICE 

I hereby declare under penalty 
laws of the State of Washington 
February 2019, I caused to be delivered 
of the foregoing Appellant's Opening Brief 
manner indicated: 

of perjury unde r the 
that on the 2 2 nd of 

a true and correct cop y 
to the following in the 

Stuart Charles Morgan 
Ledger Square Law PS 
710 Market St 

[X]U.S. First Class Mail 
[X]via E-mail 

Tacoma WA 98402 
stu@ledgersquare l aw. c om 

Chrystina R Solum 
Ledger Square Law PS 
710 Market St 
Tacoma WA 98402 
Chrystina@ledgersqu s r e l aw. com 

25 Dated this _at1 day of M_,?-·•Y-----'2019. 
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AFFIDAVIT OF SERVICE - Page 1 

--
Ame Watterson 

LAW OFFICE OF 
ALLAN L. OVERLAND 

705 S. g,h St., Ste. 101 
Tacoma, WA 98405-4578 

(253) 383-3053 Ph. (253) 383-3209 Fax 



AME R WATTERSON

May 31, 2019 - 9:38 AM

Transmittal Information

Filed with Court: Court of Appeals Division II
Appellate Court Case Number:   52402-3
Appellate Court Case Title: Rudolph Wacker, Appellant v John R. Wacker, Respondent
Superior Court Case Number: 17-2-12396-5

The following documents have been uploaded:

524023_Briefs_Plus_20190531092134D2684460_1611.pdf 
    This File Contains: 
     Affidavit/Declaration - Service 
     Briefs - Appellants 
     The Original File Name was CCF_000368.pdf

A copy of the uploaded files will be sent to:

Chrystina@ledgersquarelaw.com
amy@ledgersquarelaw.com
letterstoame@gmail.com
overland.law@gmail.com
stu@ledgersquarelaw.com

Comments:

Sender Name: Ame Watterson - Email: letterstoame@hotmail.com 
Address: 
1516 S GEIGER ST 
TACOMA, WA, 98465 
Phone: (253) 230-9937
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