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I. STATEMENT OF THE CASE 

This case presents a simple and settled question of whether an 

intestate heir, in his individual capacity, has standing to assert claims that, 

by statute, belong to the personal representative of a decedent's estate. 

Appellant Rudolf Wacker ("Appellant") is not and has never been the 

personal representative of decedent Herta Williams's ("Herta") 1 Estate. 

Appellant sued Respondents2 in his individual capacity as intestate heir of 

Herta's Estate alleging breach of fiduciary duties, fraud, and other claims to 

recover the value of certain Estate property, including the value of real 

property. By statute, these claims belong to the Personal Representative of 

Herta's Estate. Respondents successfully moved for dismissal of 

Appellant's claims, arguing that he lacked standing and dismissal was 

appropriate under CR 12(b )( 6) and CR 12(b )(1 ). Respondents ask that this 

Court hold that Appellant lacked standing to assert these claims in his 

individual capacity as intestate beneficiary and affirm the trial court's Order 

Granting Dismissal. 

1 For clarity, this brief refers to the parties by their first names and intends no disrespect. 
2 Only Respondents Karen Wacker and John Wacker are before this Court as Appellant did 
not serve Richard Wacker during the pendency of the case . See Supplemental Clerk's 
Papers ("Supp. CP") at 70. 
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II. RESPONSE TO ASSIGNMENTS OF ERROR 

1. When this Court's review is de novo and the record is 

sufficient to review the assigned error, may the Court overlook the 

Appellant's failure to perfect his record and consider the issue on appeal? 

Yes. 

2. A party who is not the personal representative lacks standing 

to bring claims against a power of attorney for actions taken while serving 

as power of attorney. Should this Court hold that Appellant failed to state 

a claim on which relief may be granted where Appellant is not the Personal 

Representative of Herta's Estate and has sued based on actions taken under 

a power of attorney and to recover Estate assets in his individual capacity? 

Yes. 

III. FACTS 

Decedent Herta was the mother of Appellant Rudolf Wacker and 

grandmother of John Wacker and Richard Wacker, Appellant's sons. 3 On 

September 26, 2014, Herta executed a Durable Power of Attorney 

("DPOA") in favor of Karen Wacker, John's then-wife, and Richard. 4 On 

April 15, 2015, Karen executed on behalf of Herta a Transfer on Death Deed 

("Deed"). 5 

3 Clerk's Papers ("CP") at 2. 
4 CPat3. 
5 CP at 2. 
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Herta passed away in Arizona on September 9, 2016.6 On October 19, 

2017, Appellant sued Karen, John, and Richard in his individual capacity 

alleging that the Deed was a gift not authorized by the DPOA and thus a breach 

of trust by Karen. 7 Appellant also alleged that Defendants committed fraud.8 

Appellant served only Karen Wacker and John Wacker during the pendency 

of the lawsuit.9 

Respondents filed a Motion to Dismiss pursuant to CR 12(b )(1) and 

CR 12(b )( 6), arguing that Appellant lacked standing to bring his claims 

because he was not the Personal Representative of Herta's Estate, 10 and he was 

alleging claims based on actions taken under a DPOA and to recover Estate 

assets. 11 Appellant submitted a response brief, but did not include any sworn 

declaration by Appellant or his counsel, nor did he submit any admissible 

evidence to provide facts to the Court outside the Complaint. 12 Appellant 

provided three "exhibits" to his Response, the DPOA, the Deed, and a printout 

of an unpublished appellate case. 13 Appellant admitted that his claims needed 

6 CPat3. 
7 CPat3. 
8 CPat3. 
9 Supp. CP at 70. 
10 It is believed that due to Appellant's criminal history, he is not eligible to serve as 
Personal Representative. RC W 1 1.36.0 I 0( I). 
11 cratl2 - 17. 
12 CP at 18 - 37. 
13 CP at 23 - 37. To the extent that Appellant continues to argue facts related to any probate 
that may have been opened, Respondents ask that this Court disregard and strike such 
evidence as not properly admissible. 

,, 
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to be brought by the Personal Representative of Herta's Estate and that he was 

not the Personal Representative. 14 

The trial court granted Respondents' Motion to Dismiss. 15 

Appellant filed a Motion for Reconsideration, attaching new inadmissible 

evidence, again unsupported by declaration and without explanation for 

why they could not have been provided with Appellant's Response. 16 

Appellant's Motion for Reconsideration was not considered because he 

failed to confirm the motion as required by local court rule. 17 

Appellant appealed. 18 

IV. ANALYSIS 

Appellant failed to preserve his assigned error by not offering 

reasoned argument or citation to authority and his assignments of error have 

been waived. If the Court reaches Appellant's arguments, the trial court did 

not err in dismissing Appellant's claims as Appellant lacks standing to 

assert the claims he has alleged against Respondents. 

14 CP at 20 ("Under RCW 11.48.0 IO only the personal representative has the power to 
prosecute actions on behalf of the estate"). 
15 CP at 42 - 43. Appellant has failed to provide a verbatim report of proceedings for this 
hearing. 
16 CP at 44 - 62. 
17 CP at 44 - 62; PCLR 7(a)(9). 
18 CP at 63. 
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A. Standard of Review. 

Civil Rule 12(b )( 6) permits dismissal for "failure to state a claim 

upon which relief can be granted." 19 A party has "failed to state a claim" 

when there is no possible set of facts that could be established to support 

the allegations in the complaint.2° A court must grant a motion to dismiss 

under CR 12(b )( 6) when, presuming all facts in the complaint to be true, 

there is no set of facts that would justify recovery. 21 Civil Rule 12(b)(l) 

motion to dismiss challenges the court's subject matter jurisdiction over the 

case. Without subject matter jurisdiction, a court may do nothing other than 

enter an order of dismissal.22 Once challenged, the party asserting subject 

matter jurisdiction bears the burden of proof on its existence.23 The Court 

of Appeals reviews de novo an order of dismissal under CR 12(b )( 6) and 

CR 12(b)(l).24 

B. Appellant waived Assignment of Error No. 1, failed to perfect 
his record, and has waived Assignment of Error No. 1. 

In Assignment of Error No. 1, Appellant argues that the trial court 

erroneously gave no reason for its Order Granting Dismissal.25 However, 

19 CR 12(b)(6). 
20 Halvorson v. Dahl, 89 Wn.2d 673, 674, 574 P.2d 1190 (1978). 
11 Rodriguez v. loudeye Corp., 144 Wn. App. 709, 717, 189 P.3d 168 (2008). 
12 Inland Foundry Co., Inc. v. Spokane Cnty. Air Pollution Control A11th., 
98 Wn. App. 121, 123 - 24, 989 P.2d I 02 ( 1999). 
13 Outsource Svcs. Mgmt., LLC v. Nooksack Business Corp., 172 Wn. App. 799, 807, 
292 P.3d 147 (2013). 
2
'
1 Berst v. Snohomish Cnty., 114 Wn. App. 245,257, 57 P.3d 273 (2002); In re Estate ()f 

Peterson, I 02 Wn. App. 456,462, 9 P.3d 845 (2000), rev. denied, 142 Wn.2d I 021 (200 I). 
25 Appellant's Brief at 2 - 3. 
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Appellant failed to provide any argument or authority for this assignment 

of error and has waived the argument. 26 Additionally, the trial court's oral 

ruling is not before this Court because Appellant incorrectly stated that there 

were no hearings to transcribe in this matter. 27 Appellant has the duty to 

perfect his record, including providing the Court with the records necessary 

to conduct its review.28 This Court's review is de novo so the trial court's 

reasoning for granting the Motion to Dismiss is "superfluous"29 and the 

record is sufficient for the Court to conduct review. 30 However, Appellant's 

failure to properly perfect the record should not also serve as a basis for 

overturning the trial court's Order. Should this Court hold that any error 

arises because of a lack of reasoning from the trial court in the record, this 

Court should hold that such error is Appellant's failing and affirm. 31 

26 Appellant does not include any argument or authority that the trial court had to enter 
findings of fact or conclusions of law when granting a CR 12(b) motion that is reviewed 
de novo, and this Court should decline to reach this argument on this basis. 
RAP I0.3(a)(6); West v. Thurston Cnty., 168 Wn. App. 162,187,275 P.3d 1200 (2012) 
(passing treatment of an issue or lack of reasoned argument is insufficient to merit judicial 
consideration). 
27 See Spindle, Statement of Arrangements, dated March 26, 2019. 
28 RAP 9.2(b); Statev. Sisouvanh, 175 Wn.2d 607,619,290 P.3d 942 (2012). 
29 Deegan v. Windermere Real Estate/Center-Isle, Inc., 197 Wn. App. 875, 884, 
391 P.3d 582 (2017) ("Because de novo review [ of an order granting a CR I 2(b) motion to 
dismiss] is based on the complaint and hypothetical facts, findings of fact by the trial court 
are superfluous"). See also CR 52(a)(5)(b) (findings of fact and conclusions of law are not 
necessary on decisions under CR 12). 
30 Sisouvanh, 175 Wn.2d at 619 (holding that, among other remedies, the appellate court 
may "simply affirm the challenged decision if the incomplete record before [the court] is 
sufficient to support the decision"). 
31 Sisouvanh, 175 Wn.2d at 619 (holding that, among other remedies, the appellate court 
may "decline to address a claimed error when faced with a material omission in the 
record."). 
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C. Appellant lacked standing to bring the claims alleged in his 
Complaint and the trial court's order should be affirmed. 

1. Appellant waived Assignment of Error No. 2 by failing to 
provide argument or authority on the issue. 

In Assignment of Error No. 2, Appellant argues that the trial court 

erroneously granted the Motion to Dismiss because of conflict of interest 

John Wacker would have serving as Personal Representative of Herta's 

Estate in Arizona.32 However, Appellant failed to provide any argument, 

authority, or citation to the factual record for this assignment of error and 

has waived this argument. 33 

2. Appellant is not the Personal Representative of Herta's 
Estate and lacked standing to assert claims belonging to her 
Estate. 

If this Court reaches Appellant's second assignment of error, this 

Court should affirm the Order Granting Dismissal as Appellant lacked 

standing to bring claims that should have been brought by a Personal 

Representative of Herta's Estate. Appellant is not the Personal 

Representative of Herta's Estate and brought his claims in his individual 

capacity as an intestate heir. Appellant lacks standing, which rendered the 

trial court powerless to pass on the merits of the controversy before it, and 

the trial court properly dismissed his claims. 

01 Appellant's Brief at 3 ~4. 
:n RAP 10.3(a)(5), (6); West, 168 Wn. App. at 187 (passing treatment of an issue or lack of 
reasoned argument is insufficient to merit judicial consideration). 

-7-



The general rule of standing requires that the plaintiff demonstrate 

an injury to a legally protected right.34 To have standing, a party must show 

a real interest in the subject matter of the lawsuit, that is, a present, 

substantial interest, as distinguished from a mere expectancy, or future, 

contingent interest, and the party must show that a benefit will accrue it by 

the relief granted. 35 It is improper for a plaintiff lacking standing to assert 

the rights of other parties or nonparties; the plaintiffs claims fail on account 

of its lack of standing.36 When a plaintiff lacks standing, the court is 

powerless to pass on the merits of the claims before it. 37 

Actions involving claims belonging to a decedent must be brought 

by the decedent's personal representative: 

The personal representative shall be authorized in his or her 
own name to maintain and prosecute such actions as pertain 
to the management and settlement of the estate, and may 
institute suit to collect any debts due the estate or to recover 
any property, real or personal, or for trespass of any kind or 
character. 38 

Additionally, 

[i]f any person, before the granting of letters testamentary or 
of administration, shall embezzle or alienate any of the 
moneys, goods, chattels, or effects of any deceased person, 

34 Sprague v. Sysco Corp., 97 Wn. App. 169, 176 n.2, 982 P.2d 1202 ( 1999). 
35 Primark, Inc. v. Burien Gardens Assoc.1·., 63 Wn. App. 900, 907, 823 P.2d I I 16 ( 1992). 
36 Ulle,y v. Fu/Leton, 162 Wn . App. 596, 604, 256 P.3d 406 (20 I I) . 
37 Ulle,y , 162 Wn. App. at 604 - 605; Postema v. Snohomish Counly, 83 Wn . App. 574, 
579, 922 P.2d 176 ( 1996); Contra, De Weese v. Cily of Por/ Townsend, 39 Wn . App. 369, 
372, 693 P.2d 726 ( 1984) (although the question of standing is substantive, it should 
nevertheless be addressed as jurisdictional in the interests of an orderly proceeding) . 
38 RC W I 1.48.0 I 0. 
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he or she shall stand chargeable, and be liable to the personal 
representative of the estate, in the value of the property so 
embezzled or alienated, together with any damage 
occasioned thereby, to be recovered for the benefit of the 
estate. 

Finally, "[a]ctions for the recovery of any property or for the 

possession thereof, and all actions founded upon contracts, may be 

maintained by and against personal representatives in all cases in which the 

same might have been maintained by and against the respective testators 

and intestates."39 

Estate beneficiaries lack standing to assert claims in their individual 

capacity against an attorney-in-fact because such claims belong to the estate 

and must be brought by the personal representative. 40 In Young, the estate's 

heirs, who were not appointed personal representatives, brought claims for 

conversion and breach of fiduciary duty against their brother for actions 

taken while he served as attorney-in-fact for their mother. The heirs sued 

in their individual capacity as beneficiaries of the estate. The trial court 

dismissed their claims for lack of standing, finding that under 

Title 11 RCW, only the personal representative has standing to bring such 

claims. On appeal, the Court of Appeals noted that "[ u ]nder 

39 RCW 11.48.090. 
40 Young v. Boatman, 192 Wn. App. I 034, 2016 WL 513293 (2016). Pursuant to 
GR 14.1 (a), unpublished Court of Appeals cases issued after March I, 20 l 3, may be cited 
as nonbinding authority if identified as such by the citing party, and may be accorded such 
persuasive value as the Court deems appropriate. A copy of Young is attached as 
Appendix A to this Respondents' Brief. 
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RCW 11.48.010, only the personal representative has the authority to 

"maintain and prosecute" actions on behalf of the estate."41 The Court also 

relied on RCW 11.48.060, holding it "also expressly gives the personal 

representative the right to bring an action against an attorney-in-fact for 

conversion."42 "Accordingly, [the Court] affirm[ed] the determination that 

the beneficiaries do not have standing to bring claims against [the 

defendant] for breach of fiduciary duty and conversion while acting as the 

attorney-in-fact. "43 

Here, as in Young, Appellant is not the Personal Representative of 

Herta's Estate and has sued in his individual capacity as an intestate heir. 

Appellant's claims relating to actions taken under the DPOA lies with 

Herta's Personal Representative,44 not Appellant in his individual capacity. 

The same is true for his claim to recover the Estate's alleged property or the 

value thereof. 45 

In Appellant's Assignment of Error No. 2, he suggests without 

argument or authority that it was error to grant the Motion to Dismiss 

because a conflict of interest existed as to John's alleged appointment as 

41 Young v. Boatman, 192 Wn. App. 1034, 2016 WL 513293 (2016). 
42 Young v. Boa/man, 192 Wn. App. I 034, 2016 WL 513293 (2016). 
43 Young v. Boa/man, 192 Wn. App. I 034, 2016 WL 513293 (2016). 
44 RCW I 1.48.0 I 0. 
45 RCW 11.48.090. 
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Personal Representative of Herta's Estate in Arizona.46 In Young, the trial 

court had denied the beneficiaries' motion to remove the personal 

representative, who was also the defendant in their lawsuit, due to a conflict 

of interest. 47 The Court of Appeals held that (1) there was an undisputed 

conflict of interest, and (2) the trial court erred in dismissing the petition to 

remove the personal representative for purposes of investigating and 

determining whether to bring an action for breach of fiduciary duty on 

behalf of the estate.48 

Unlike the beneficiaries in Young, Appellant made no motion to 

remove the Personal Representative. Additionally, no party opened probate 

for Herta's Estate in Washington, and no party is before the Court in a 

representative capacity. The Young court's analysis on conflict of interest 

is therefore inapplicable. 

Furthermore, any alleged conflict of interest to serve as personal 

representative of an estate opened in a different state has no bearing on 

whether Appellant has standing to bring his claims. The Young court's 

analysis of whether the beneficiaries had standing was independent of its 

46 Appellant's Brief at 2 - 3. Appellant fails to support this argument with citation to 
authority, and his argument should not be considered. RAP l 0.3(a)(6); West, 
168 Wn. App. at 187 (passing treatment of an issue or lack of reasoned argument is 
insufficient to merit judicial consideration). Additionally, this argument relies on 
inadmissible evidence and provides no citation to the record. RAP I 0.3(a)(3)(5). 
47 Young v. Boatman, 192 Wn . App. I 034, 2016 WL 513293(2016). 
48 Young v. Boatman, 192 Wn. App. 1034, 2016 WL 513293 (2016). 
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analysis of the beneficiaries' standing to petition to remove the personal 

representative. While the Young beneficiaries lacked standing to bring 

claims on behalf of the estate, they had standing to petition for the personal 

representative's removal. Appellant made no motion to remove the 

personal representative, so the Young court's analysis is not applicable. 

Again, there could not be such a motion as there is no probate and no 

Personal Representative before this Court.49 Respondents are before the 

Court as individuals who have objected to Appellant's individual assertion 

of claims that belong to Herta's Estate. Moreover, to the extent Appellant 

has objections about any probate that might be administered in Arizona, this 

Court has no jurisdiction over that probate.50 

Respondents ask that this Court hold that Appellant lacks standing 

and affirm the trial court's Order Granting Dismissal. 

Appellant argues that the trial court should not have granted 

dismissal because his Complaint alleged sufficient facts to demonstrate a 

prima facie case of fraud. 5 1 This argument misapprehends the basis for 

49 There was no evidence before the trial court that John was appointed as Personal 
Representative in Arizona and the document attached to the unconsidered Motion for 
Reconsideration is inadmissible. CP at 60 - 62. Respondents ask that this Court strike and 
disregard the unsworn, inadmissible document. 
50 ARS 14-1302 (granting Arizona courts subject matter jurisdiction over estates of 
decedents) ; WASH. CONST., art. IV, § 6 ("The superior court shall [ ] have original 
jurisdiction in all cases and of all proceedings in which jurisdiction shall not have been by 
law vested exclusively in some other court"). 
5 1 Appellant ' s Brief at 4 - 5 (citing Collins v. Lomas & Ne11/e1011 Co., 29 Wn. App. 415, 
628 P.2d 853 (1981); Bruvo v. Du/son Co., 125 Wn.2d 745, 750, 888 P.2d 147 (1995)). 
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Respondents' Motion to Dismiss. Collins is cited for the proposition that 

"[ m ]otions to dismiss pursuant to CR 12(b )(6) are sparingly granted; it must 

appear beyond doubt that the plaintiffs can prove no set of facts consistent 

with the complaint which would entitle them to relief. "52 Bravo is cited for 

the proposition that the court must consider "any hypothetical situation 

conceivably raised by the complaint defeats a CR 12(b)(6) motion if it is 

legally sufficient to support plaintiffs claim."53 This authority is not 

relevant to the issues before this Court. Respondents did not allege that 

Appellant failed to establish a prima facie case of fraud or any other claim. 

Rather, Respondents successfully argued that Appellant lacked standing to 

bring the claims alleged because he was not the Personal Representative of 

He1ta's Estate and the claims he alleged could be brought only by her 

Personal Representative. There is no hypothetical possible where Appellant 

had standing to bring the claims he alleged in his personal capacity and 

because Appellant lacked standing,54 the trial court could not reach his 

substantive claims.55 

This argument is the only argument for which Appellant offers argument and citation to 
authority and is, therefore, the only issue that this Cou11 should reach. RAP I 0.3(a)(6). 
52 Collins, 29 Wn. App. at 419. 
53 Appellant's Briefat 5 (citing Bravo, 125 Wn.2d at 750). 
5·1 It should be noted that even if the substantive claims were relevant to the Motion to 
Dismiss, Defendants, for purposes of the Motion only, treated as true the allegations in the 
Complaint as required by CR I 2(b). CP at 13, n.4. 
55 Ullery, 162 Wn. App. at 604 - 605. 
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Finally, Appellant's reliance on RCW 11.84.900 is misplaced. That 

section applies to chapter 11.84 RCW, the Slayer Statute. Appellant has no 

claims under that statute. 56 

Respondents ask that this Court hold that Appellant lacked standing 

to assert the claims alleged in his Complaint and affirm the trial court's 

Order Granting Dismissal. 

V. CONCLUSION 

Respondents respectfully ask that this Court affirm the trial court's 

Order Granting Dismissal. Appellant is not the Personal Representative of 

Herta's Estate and lacks standing to assert the claims alleged in his 

Complaint, which can be brought only by her Personal Representative. 

RESPECTFULLY SUBMITTED this '3 \ S-1- day of July, 2019. 

By:_""c------::7'-r"-"""- ~-----,:::::;-
Chrys 111a I . 'o.lum, WSBA #41108 
Attorneys for Respondents 

56 CP at I - 3. 
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APPENDIX A 

Young v. Boalman, Not Reported in P.ld (2016) 

192 W03h App 1034, 2016 WL 513293 

192 Wash.App. 1034 

Only the West:law citation is rurrently available. 

NOTE: UNPUBLISHED OPINION, 
Sf.EWARGENGRi.p 

Court of Appeals of Washington, 
Division 1. 

Bewdy YOUNG, Blake Boatman Bradley Boatman, 
Brent Boatman, and Willi.am Boaun.:m,Appellants, 

v. 
Brian llOAPJAN, individu,11ly and as Attorney­

in Fact for Bojilina IL Bootm.m; and The 
&tateof!lojillina H. lloolm.,u, Res:pondcncr. 

No. 7"°'13--9--1 
I 

Feb. 6, 2016. 

Appeal from Whatcom Couniy Superi« Court; Hoo. Michael 
E. Ridcert. J. 

Attumey, and Law Finm 

JawesEdwanlBrilain.Brilam&VisPllC. &ll~bam. WA. 
for Al'!><ll.w<. 

Do<i.i;I>• Ross Sbopt,,, ,I, Kyle Scott Milcl,ell ~d 
and Abbott, J. Bn,co Smith, llmron Smith Da,geit PllC, 
B<lwlj;hru1• WA, McganMLewis, MtJ!llnl.ewi,I.aw.PllC, 
Spol.:l!De. WA, for Respondent._ 

1\-!ichael L Olver, Helsell Fe&nu.m LLP. Sea~le .. WA, fer 
Amicus: Curiae on behalf of Washington Acodemy of Eldet· 

I.aw Attomey,,. 

UNPUBLISHED OP!hlON 

SCHIND~ J 

*I Toe -ficianeo of lbt Estate of Bojilin:I H Boatman 

(Estote) appeal SUlllDJruY judgmem di,mi;sal of their Tmst 
and Estate Dispute Resohaion Act (TEDRA). ch~ 11 96A 
RC:W, pe,itioc Because only the p<IWWII repc~,.,ntativ~ cau 
bt'ing n claim on behalf of the E1tatc for the actOO".S- of the 

ath11ll~)"~W.-6tct f01 Bojiiina, \\'e affirm the deten.uinatJ.cu 1h31 
the b<neficiarie; do llOf bave staadw~ to bring • TEDRA 

i\Clion against the attorory-in-fact on behalf of the E'itate for 

breach of fiduciary duly and canvewou. Howev..; benu!t 
tbe Grufuputed factgesu,blisha eonllict ofint,,Mt, "'"~ 
Jlm.....,J of the TEDRA petition to """°"' the. l"""""'I 
n,pnsenlalive On ffmOlld, the romt shall :,ppalnt an interim 

pcr1iiOtU1l fCFJC.TIC1WIIUv"' fo detemune w1:aethff to ponne a 

claim on behalf of 1be Estate og,,w.,t the •-y-in-fact r.. 
breach of 6duwu)' duly and ~C'll\-...ion. Acc0<d<"l,l·~ we 

rev,ne in part, ailltm in part, aod.n,ns"',d. 

FACT'S 

On October 3, 2005, Bojilioa H. Boatl.Wi1=orel a will and 
a<lllfOblepow<rofatromey. Thepow<rofattomey~gn,,1= 
her :,on Brian Boatmm as the ti !lt)', in,£1':I. The pow,,r 

of .-y gives llriao 1 "tho pc,-,- lo do all things with 

•~ to the a<sdll aod liabilitiEs ... as the principal cook1 
do if~ and r»mJ>Olent. incl\Xling but not limited lo the 
rallw,~n&c 

• To makie, IIIJJffld. alter oc ~ any of 1be priD<ipal's 
wills or codicils; ood 

b. Tomala,, omend, alta01·reweaayoflhepw,cipol'• 
life in,,-'benelituuy d,,,ig,.,tioos; and 

c. To makie, oauebii. alfM 0<-any oftbe J'riocif"ll's 
empl<JY"" benelltplan bmeliciuy de,;igiw "'U'; and 

d. To~ om,od, alt,,: or re,cl::e any of1he pi:inc,p,ll~ 
trust •sie,,mc,d>; and 

e Tomaloe, amend, altKocttVoke aoyof1heprincipal .. 

C ODBJDlllll)· pt<>perly ,ipeem,oo; and 

f. To mat..-., gifts of any prope1ty O\\.'lltd by the 1lriacipal; 
and 

g To tIJaR tnn,li,n of any of the principal'• prnperly 
to any1ms~ wbellw or not di, principal is a bent,fkinay 
th,,eof. 

h To sell, transfer, convey, <eocaw1bet , mortgage, leM,e, 
and pu,cha.,e. any p<ope,ty, real or po,"°""1 

Furth«, the att ou1< ·.,.,.~ct shall havr the full power to 

pro,1de far the support, >ll>Ullffl,'\GOC and hralth of 1M 
incowpen,n! piocpal, aw:1"'1ulg provide i11lb1med couseul 

for bealth ca,e decision> on the pincipal'• behalf. 
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Th< power of aHorney slate, that it ,hall - e:fl'ect upon 
receipt of a "nlten otatemoat by a doctor that Bojilina 
cannot "'ma:nage he!.· propE'fty and .uBm for reasons such 

as mental illne--..1, mental deficieocy, ~~I ilhw= <>< 

di1JiabilityT .ich1UKfld age, o,- disappcaance . .,. 

In b,c wil~ Bojilina I,a,-es die majority of 1h, fatale in 
equal >hares to each of hor sc, adult cluldttn: Bradley 
Boatman, B,,.-erl-J Yow,g_ Brian &ultuan. Brent Boatman, 
Blake 11<,atm.-m, and \Vlllimn Bo,.1man Bojilina design.1tes 
bet·'°" Brian a< the pewnal r~ti,.., of!he fatal•-

Bojilina ,tarted living with Brian in eady 2007. Brian 
a>swnedprima1ylespan,ibililyforh«c-.OnJulyl2,2007, 

Dr_ Carletta \1urrl<erbilt diapr.,<~ Bojilina wi1h demernia 
and Ahhdmeh disea,e_ D,-_ ¼mderbi1t oi.!lJ>Od • Mitten 
Sia- 1hat Bojilina is ''wca,,;,tteut lo mab, d<cisious 

nl!C<'.llll!; heallh oc lioancial issues ," Under the. feruls of lhe 

durabl,powttofattomey,Brianasoumed~n1'ilityaslhe 
attorney-in-fact for his molhe,·_ Brion acted m lhe atla-ney­

in-fact for Bojilina ftom July 12, 2007 until she died on May 
1s. 2ou_ 

•2 On hme 7_ 2013, the court >diruttcd 1hewill into prnl,,ot.. 

and appointed Bi.:ian os the pe1><>1ial ~ti,·e of the 
Estate with P:Otlllllt.n--cnriou powers a.ad witoout bond. 

Ons,pteml>e£ 5, 2013, Brian filed an ""....,"'Y of the Estate. 

The """"'-"'Y id<utitlt,, $44,636_]3 in probo1e asset• and 
$298,497_65 in oooprobotr """"'-

On Decembe< 20. 2013, Bradley Bornnan_ Be,,,,ty Young_ 

Brem Boa1D.1..'\1l. Blake Boa1man,. and \Vulia.111 Boo1nl.Ul 

(coUectively1he .,._fo:u,ies) filed a TEDRA petilionogoins1 

Brian • i.ndit-idnany illld iH ~ Attorney-in Fact for Bojili.na 
H Boob:n .. 111·' and agaim-1 '-rbe EstareofBojitin3 H Botltlll,,--Ul,,.... 

The beneficimles also served a reques1 fur produclion of 

financial document.s. 

The petition alleged Brian owed a tiduciruy duty a:s attorn.ey­
i.n-facf to Bojilina <·whiJe .ilie was a.Jive," The petition :dleged 
that -'[wjhile Brian sen'ed as D<cedeut's altomey-iu-foct 
Decedent',; 1-esource,; dramatically di<iSipat:ed, resn.lting in 

a loss of. awrc:-xim.1.tely S.55:iJ)C0-$575,000 in ultimate 

prnbare a:..'.-rls.. • The be:nerl.ciarie-:. alle_ged that ''vs-i.lhouc 
pt1ntis.'!.i.ou justific.1tion, cr- authcri.z.3tion,. Brian tran.5fen"ed 

,;ubstanllal a:;~as. of ~---edent to h.in~1f,." and as ii rem.lit 

'Bmw. i:. l..iabJe to lhe £stale f« atl of Decedent's a'i.Se(s 

couvei1e-d by him. ,. 

The be=ticiari .. ..Ueged that as the pe,;on.,J repre,eot,o,., 
of the E,tale, '·Brum owes a fiducia,y duty lo the farate:' 
and requested the conrl remove Brian I\'!. rhe perron.al 

r~utative-) re·vol.:l: 'lbe Letters Teilaiu.eu1ai)~,- BIid 
appoint the ";ilrm,:ili,., representati,,, as specified in the 

Will," The p<lition alleged_ in pc1tllienl part: 

Petitiooen- are a~scning claims 
p<nooally ogoimt Brum for 
oon,·ersion, breach of fiduci.uy duties 

and for an accmmting relatio.g fo 

and arisiog out of Brian1s conduct 
as oltorory-in-fact for 0..:<dent, as 

weU •• sedcing re.ocmion of Jetter 
teslll.lneuUUy is-\ued to Brian with 
~t to lhl" Estate .in lhe Probate. 

The Esi.re and Brim filed 1W ,u,,w.., '° lhe TEDRA petition 
The ans-wer asserm Brian .. ,m.navd hii lll0ther'$ msets under 
• valid pon-..r of attorney which spociJically allowed paying 

for her WPJX!lt, moiotrnanc,-, and health a, w,ell as gifting" 
The auswon/so .. ,erts Brian "did not imprope.-ly divert any 

of Bojilina's assecs;" "all l")'UIODIS . made from Bojilino', 
assm ~ -autbori~d and re.asonabJe-; "' and ·'Brian did not 

make himse:lf a loan., so it \\'3.is proper that no loan appeared 
on !he im'ell!O<)' of the es1ale. ~ 

The a:D.S'1,'ef asserts the &late "'"only includes ass.ets that 
e~ted M of the ibre of [Bojilina'-s] death., not for the seven 
year,\ prior to her death .. Brian a:.Seih I.he duties be cwed to 

Bojilina "as attorney-in-fact are different from the dutie-.: be. 

O\~S !he e5tate and his siblings a1 beneficiaries .md do not 
di,ectly continue and trausfe,-from ow, to the olher_" 

B1i.m del..U.l"d he had a di.q-· to pro,'l.de an accounting or 

produc-edocumelll~ but stale:s he had produced approx.imate-ly 
4,200 page<.: of financial record~ m..c:..wtltng bank .,1atewent'!.. 

chcd.: rc_gi!>ten·, and receipB The answ,:t· ~ta{e.i", in pe1tineut 

port: 

><3 During Bojilio.a's life-
0 

Petitiouei-.; 
did uor make. a deo1.1.nd fCI' an 

accotUJJll.lg or file D petition unde3 

RCW 11 94 090 •ll•ging that ccurt 
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Ullt1'\"mllCIO \\:ili ~__.;11f"'/. Petitioners 

did inquire about Jhe geoer.tl stains 

of Bojili:nas wooey on occa~on '-"-hen 
they reque>l<d lhat Brian gi,., 1hem 

gift, front btt accounts, Allhcugh 
Brian deuie, any duty to do w, he 

bas pro";ded PetitioueB ~-ith copies 

of cht,ck regisl<r<, b•nk slat<ments 

and o1her impo,1aot fiwwcial and =• 
iofunnation f<f,IQ'dmg Bojilina 

Brian.mdtheE'ifate assffled a numberofa1imJWii.~ defense!i 

includmg failure to s1ate a claim upon "hich relief can be 

granted, 1be beneficiaries 'bave snffered no d.""".!l"' in that 

lheyh.r.•eorwillharerereioffl allaosets to which !hey h.m, a 

right as b<neliciaries of the Estate ofBojiliaaBoatman," and 

the beru,Jiciarie, "lack sll!nd"'! to assert the claims sei fur1b 
in it. Petiticm," The Estate and Brim a,5e1t,d a oounJerdaim 

Co, attorney fees and com. 

Mk, mainiug sepante counsel, Brian filed ""- iwa,n<i,d 

HDSwec "in Im: t.JJd.i\'Ulu:11 capacity."" lbe, msw~ incorporates 

by re.foreru:e Jhe pRViau.ly filed arumw. 

Brian filed• CR 12(b)(6) motiro to dismiss lhe TEDRA 
petition f01- failnre: to ~tale a da.U:n llp01l which relief can be 

granted. B1ian argued that as the attorney-in-fad, he only 
o,."'1 a duty to Bojilina. Brian argued lhe beneficiaries did 

not ha,·e ,i.,,,tlifli lo biing c.laimo or, behalf of lhe Estate foc 
breach of :fiduciaiy duty or con,·e.z'Siou .11~1.Q!II him ~ the 

attomey-.in-fuct and any alleged ron'\-ersion of fhnd'ii while 
acting ns the aUorney-in-facl was barred by the :st::itute of 
limitation, 

\'£5'"1 A•,•, 

PetitlOtle,:s are 001 the~ or party 

whom any fidudmy duty \\'i\,llj; owe-d 

p-ior to Bojilin.a Boatman's dearh, and 

thus the es.tablis.lnnent of bet e-~tatc-. 

f1.j_ tller, they an,. not nipt~tii.-"?"-s of 

the E-:;tate Tu~y are not the party in 

interest, Ibey are not a repre~tatln· 
of d1e pa.tty i.n interest_ :ind have oo 

.~anding to bring claims fo1 breach of 

fiduciary duty or cont-·ersi.on prior 1o 

death 

., .c. Jl ••. I 

'The beneficiaries filt"d a rer.pc:m'il' and declaration,;. in 

oppo,ilicu to lhe CR l2(bX6) nDtion Th, beneficiaries 

argued Jhe financial =ools Brian produced showed be 

misappropriat,,:! $428,864 27. The benefici.uie, also •rg,J<d 
the court ~uld remove Bri.w. as the personal repr:esentative 

of the E5tate becau.~ he breached bis fidnciaay dmy to the 

fatate by failing to ptu"We a claim for CO[[\,'"efSion._ 

Al the~ of lhe b.ariug 0<1 the CR 12(b)(6) motion 

to dim1i."i9, the p&ties agreed the court should treat t~ 

motion as a tnmionfor summary judgment 2 1be c.owt stated 
the threshold questicm w"' standing The court req=ted 

supplemental brio.ling Oil whethe,- lhe beneficiaries bad 
standing to pursue the claims against Brian as attorney-in-fact 

fo.- breach of fiducia,y dory and con,•..-.ian on behalf of the 
Estate. 

Just on that issue alone, I think we 110ed lo get th,ough !hat 
and= ... Because if you're, if you get.through thest""'1fu/l 

iss~ theu.. yeah, you\·e got i~ of fact e\:"1')v.~.- no 

question aboul that I think [Brian'• attorney] wottld agree 

with that. 

*4 In supplemeutal briefing. tlie ~nefkini., :nped they 

had atlChJl!! to a~ser1 claims on behalf of the Estate againsl 
Brian while acting as the atiai.noy. u,.flct from 2007 until 

BojilinG died in 2013. The bmdiciarics nbo requoled 

removal of Brian a. tbep..-sooal repn,senJafu-e of the Estate 

for breach of fiducia1y duty. Specni..tll)~ "fu.- failing to tab 

actions neces5a.1y to recover Es.tale m:set.s appropriar.td" by 
Brian while acting a'io the- ateomey-in-fac1 

Brian argued that M a lllatto-· of law_ any claim ~t him 

as the attomoy .. m-iict belco_ged to Bojilin...1. and thal aftef-hei­

dealb, only the peroooal representative had I.be slahllory 1ighl 

to br~ an action on behalf of the E'l.tate against Brain as the 

attornev-in-focl 

The court dismis.sed the TEDRA. petiricn ~ cow1 mled the 

beneficiaries did not h.1.ve standing to bti.n_g a TEDRA. action 
on behalf of the E\"tate against Brian M the atlcauey-lu-fuct 

The ccua1 mJed '·Petillooen b..we no staading_ to bring illlY 

riction for d.."Utk'lg~ on b-ehalf of the E'ilate_ A.ay ,;uch cause 

of acti.oo belong,;., a-. a 1u.-ift1:::1 of lmv_ lo the Ccur:1 aPJ)Qwted 
Per'"onal R.epre5ent.1.ti..-e .. 

The co1ut denied the n~qn~!.I to remo,·e Brian a<, lhe 

pcn.oual repres.mlati,.·ie TI1ecotlttnil~d,' P~tlliouet;'; h."n-~not 

--------------------------
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ptovided sufficient e,·i~to persu~de this Conrt chat Brim 
Boabnan should be re,no\-.,d os 1be Per=! R,pw..<nloti,·e 
in this matter.~'1he c.ourt disnlis5led ihe. TEDRA petition fl)[' 
'-C-00.i.~on, B,~cb ofFiduciaty Duties, f~ an AcCOllllling 
and Ih.u1.,~

0 
aW to Revoke Letters 'feslm:nt'!tl.aa;' .,. 

The beneJiciorie< appeal The Wo~cn Academy ofElde!­
Law At1orueys filed an mnicw; brief arguing tl,e. beneficiaries 
have standing undtt TEDRA Brian filed a ""Jl01l.5e brief. 
Tbe. Stale adopls ~ fac1s a:ud ai-gw.ueu('.ii set forth. in Brian's 

brief. The Estate fiW • brief in =poose to !he amicus 3 

ANALYSIS 

The beneliciaiin challeuge 'lJlllWafJ' judgmeut dmni>sal of 
111e TEDRA petition The. beneficiaries assert lhe cour1 erred 
(1} w ruling they did uot have ,1m1ding to bring claiim 
OD behalf of (he Eslat.e to n~co,w M~ts from Brian ai ~ 

•ttomey.ia-fxl aud (1) in denimg theu- TEDRA pccitiou to 
remo,·f Bn:m as lbt- per~l npre-sen.tati\'e- of the Esblf: 

W• revj"", SllllllJl,IJ}' judgment dismj,"'1 de novo Koi,hmd 
, .D)nCory T,;-Otie. Scrn,, lnc., J 56 Wn 2d 16S. 177, 
125P.3d119 (.'005) Uod« CR 56(c), ,wnwary judg,n<ni is 
aw,opriateonly if1here: is uo ~ iisue ti: lo :my malM.iU 
foci and~mot,lJJ!party i.s eutitled ·10 apkl~I as 3 iuattet 
of law. Standing is a thRshold i'i-:.1Ll': rfuri: we at-ro re-iltw de 
noYo In .re EstntB ofBocke1: 177 Wu 2d .?A2, 246, 298 P.3d 
720 (20B). Where a porty lacl..-s sl.,nding, we refut.in from 
.-.aching die merih of lhat claim O>g. to ft"'en e ,~g,: l.nnds 
"Adam, Co,my. 128 Wn 2d 869, 896, 91 J P.2'1 793 (1996) 

\\/Mther the- bmeficiaries have stauding under TEDRA. to 
bring da.irm on behalf of the Esble agaifill lbe attomey­
in-far-1 i~ a (llle'.tiOO of ~1.'llU.lcty uitnpreL11iou We .-e,ieLv 
qut.tioll<; of 5latu.to1y interpre-ta(i.ou de oo,·o. In rn Es!are of 
H11>•i/and, 177 Wa.1'1 68. 75. 301 P.Jd 31 (2013); I11 ,., &rare 
ofSta1-e,; 178 Wn App 550,556. 3\H.3d 579 (2013) . 

•5 "'\Vhen in.tec:ptebug R 51ah1tory PfO\i~ic,,a, our prinwy 
objecti..-e i'!. to a~ce11ain lhe intenJ oflhe legi'i.l.arwe.H,n·ifoud, 
177 ·~vu 2d .11 75-76: Srow,; 178 \Vo.A.pp at 556 Where a 
\ ~tule ii 1lllrul10iguous, we g)"-·e eff~I to d~ plain language 
oftbe .!il:itute a~ a.u expri!i,t,100 of legi..,L,ti-.-e wleot H{f'ri/tlJJd, 

177 "\Vllld at ? ~ 76~ 111 1·£: E.;tatc. of Jo,ws. 152 Wu 2d l 
I l. 93 P.3d 1-H (200-t}. \Ve" duceru 1M plain meaning of a 
naru101y prnvisl"1l lxi~ on the n1e.ming of the language. i:lu~ 
c-ouliexc of the sc.1nlt~. related pro\·i-;i.OI1s and the Matutory 

,-: l 'I 

ocii<,ue M a .. 1io1e. Siu-, 179 WnApp al S:ili An 
lllle:rpie-tation char reads language in LSOlatioo. is too limited 
ru,d fail, to apply thi> role Jo11g,nmrd v. BNSF ~' 174 
Wn.2d SS6, S9S, 278 P.3d 157 (2012) We wusl ''bitnuorw,: 
statutes palamic,i, lo the subject mutn and mainl&u the 
inl'!'ity of the ,tttues within th,, 0\-.nll slatutory scheme." 
Philippid"-' v. IM7lllrP, ISi Wn2d 376. 385, 88 P.3d 939 
(Z004);seealso.m ,~ &mteofliYans, 181 WnApp, 436, 4-fl-
4S, 326 P.3d 755 (1014) ("" mmt h,,rmoo.a.o TEDRA .,,;111 
1"1aledstalu1e>) 

Tue ber,eficiarios rdy oa RCW I l~A 080 to ~ Ibey 
ha\-. standing to bring claims en bebolf oftbe Estare agaiu,t 
Brian as the attomey-in-t'actforbo~acb offiduciuy duty and 

COQ.\"Cf'SiOO. • 

RCW 1l.96A.OSO(l} stales, in perliu<al part. '1A]oy par1)' 
moy lt.'1\~ a Jttdirial p:o,<cdlllg for the decl:u-.uon of ri9'1> or 
legal relations with re,pcct 10 any tmtler, as defined by RCW 
II 96A 030" 

RC\V I L96A.030 ,tato>. ·11,e defoul ions in 1hia section apply 
lhrou~•ut !hi, cliapter WIie;, dle coukod -ly n,quiscs 
otherwise "The <l,f,rutw,n of a "party" indud,, • be<Jefteiary. 
RCW 11.96 A.030(5) define,, a "p:uty" as "each of tbe 
followini p,rsons who b.,s ao unerest in the subject of the 
particu.lai pioc..ciing .. :(e) A beneliciaiy." 

Allhough lhedelinu.ioo of"matter" doeoool include tberigbt 
of1b, beu,firiari., to bring an action on b<half oftbe Eslare, 
RCW 1 l.96A.O30(1) broadly d<Jiueo '-,,,,,tter."F= RCW 
1 l.96A.030(1) '1ale., in pertinenJ part: 

(.1) Tile de1ennination ofaii)~ clas~ of credilon, ~vi~tts, 
leg:.tecs, bein:, ne:ot.l of l.:iu., cc- ol.lrr penon~ intere!.ted in 
an ~bte.,, _ ooupro'b.:lte as:se~ Of with i-espect to any oihtr 
Msct 01 propt'l1}' intttesl pa-;;-.wg at de-ath; 

(b) The diJ'ectiou of a pttsonal rqn1?seutati\'e OJ trust~ 10 

do nr to abstain frOOl doillg any act in a fiduciary capacltr, 
[Md] 

(c) Th,e, ~(crnunacion of any ~-:.ti.on an~ing in the 
or- with r~pect 10 :my 

uoopiob.lte asset, or wicb rei;pect to any other 3•~C or 
prope-rty in(erei;t pa-.~LU.gat death. that imy i.uchule, without 
J.iotitariou, qut"dioni 1-eLltmg to: (li) a change of pet~l 
representatiw er ~e-e-: (W) a challge of the s.in:v; of a 

-18-



Young v. Boabnan, Nol Reported in P.Jd 12016) -~------------ - --,-,---,--
192 wa~ 10:i4:-20-t"6WL 513293 - --,-,-,---

trost, (iv) an Aecaw.ni:ng .fiom .a pl!l]i~ t~~lllli'\"e 
or 111,ot.e; o.- (,•} Iii, detmnioalion of fees for a pe,,;ou,.1 

reprHi!llutive or,..,....,_ ' 

•6 The JJWPOI" of TEDRA is '\o sel Jbl1h gmerally 
applicable sla1uror)· pro,-inmn fir llie reocllnioa of disput,o 
and other n'Lil lrl!n: .involving trusts md HbtH in .a .alngl~ 
chaple, unde,- Title 11 RCW" RCW ll .96A.010. TEDRA 

makes eloar lhat it does not 11,peorde other prov;.;..,. 
in Title 11 RCW. RCW ll 96A080(.!) up~ ly slates 

that tbe 1""'-uir:n, of 1EDRA "sball not llfl"r""'°• bul 
>hall , q,iticmc,U, auy 00...wioe "l'!'liuble pr,n,ui,,,u nl 
procedures coomioedinthis tille,_ inc l110111&wilhout limiuru,n 

tho.e O!m14ut«l in chapter 1120, 11.24, 11 28. 11.40, II 42, 
<>< 1156 PS:W." ,'>et, also In,.. & i.n ofKorrlon, 157 Wn.2d 
206, 212, \37 P-3d 16 (2006) (TEDRA..,.,_ not rpm.ode-. 
bot iru.l..d ,will Slfflement tbe odiorp,O\ilicm of TIile II 

RCW). 

Uru!..- RCW 11 48.010, only tbe ~ 'II •~!in ho> 
11i, authori1y1o~main1auuudp,o>t<Ule"aclioos01JbehalfoI 

tbe mate RCW 11 48 OIO statcs, iu pett!n,t,1 part: 

The pe,noru,l • .,. "'"1>1wc shall be 
,,1.11b.,·tria,d m hi1, csr bu 0\.\-~n fi.'IWI: hl 

waintaiu llDd pro•~•"" BUcli actious 
as pertain to the 1nm.1~ and 
settlement of lbe estate, and may 
institute $lilt to collect any ~btl h 

tbe ..tak o.- to re=,,..,- any propmy, 
reaJ. -oc pe,sooal or for liMp:t.'!'!I .of auy 
kind 01· character. 

R.CW II 48.060 aloo "'Jl<eSSly gives tbe penooal 

,qn....uah"' lhe 1·igbl to bring au action against an altomey-­

in-fact fo,- couvenioo RCW 11.48 060 >tale.i: 

','(E'5 " 

lf auy pe,,on, before the grauting 

of lertffil t..tlllll<Dlaiy or of 

administr•tion, ,hall ~zzle or 

alienate any of the m~-s.. goods, 
chattels, 01 effect<.. of my deceased 
pe-IBOll, ht ot she sh..,ll .'iltaod 

chargeable, aod be liable to the 

:f: -, 1, 

pcuoaal "'1'R"cn!a.!lveoffueeatale, in 
tbe valae of the property"' emb<zzled 
Of lllJclll!l«J, togelbcr wifh OIi)' damag< 
occa<iooedthereby, tobereco,,,..dfor 

theb<ndiloftboest,,~C•J 

The Cll""' the ben,ficiari<s cit., Dram V. IHlso-. 117 
Wash. :w, 200 P. 581 (192th aod In ,.. rhs &lat• of 
/Jl=l,r. 71 Wn.2d 7S9, 431 P.2d 608 (1967), are iw,pposite. 
Ne;lher Drr,;,, llOII'. ll'llu/m- addre,a wbdh,r beneficiari .. 
bave.silaW!:int to brlng an action on bchalfof zmntate apimt 
an atromey-in-facl. In Drain and Wh...i,r, the court held 

!hat ""1en an actiou •"!l!""'" a fuod fur the benefit of the 
b<flwcU111i9 uodt< a will, attorney fres an, wi,mmted. Dt-ain 
117 \\uh_ at 37--19: 1111< ~.,,, 71 \Vn.2d at'/96---98; .saal.ro 

SealtleSdt. Dist No.1 v. Stnte, 90Wn.2d476, 541--42, 585 

P.2d 71 (]978). 

The 001,¢-,f,,\e..,... ~~"" by th. beaefi;:i.,,.,, S/',g,I 
v. Nomi-, 920 So.2d 89 (Fla.Disl.CI App 2006), aodl'tiesliy 

v. Pn"'lly. 949 S.W.2d 594 (Ky.1997), ialetprel <lilT....., 
statutooy w,guog• and me~ In Sieg;,/, the Florida 

Dieln<lCourtof.Appeaballowed \,..,,lklllll .. ofa=ocable 
trust 1o jlllll"' a claim againsl the 1l11Slee for UUjJ1-op<:I 

di,11.ib!ltioru, Ji-cm 1hr trust Iha! occurn,d during the settlot¾ 

'lill,tiuio~ Si•gd, 920 So.'ld at 96 In Primly. the Kmtucky 

Suje,no Court ialErprelw • Kmh><L.')' ·- lo allow 
claims ng:wc.f 1he adu.lm:h~ato1" of an estate for actiom tht­
admm1s1J111« tool:: befon, tbe. dttedem's dea1h Pri..tQ: 949 

S.W.2d al 597--98 

•7 Vk h<>ld that uade,-tbe plain aod uuawbiguous laugua~ 

of Title ll RCW, ooly 1he pe,sonal rq,re=n<~ ha, 1he 
aulhorily lo bring claim, for !nod, of fiduc.i.ny duty and 

rom·emoo on behalf or the &We again,t Brim, while 

octtt>.g M lhe attaruey-in-liict Acc-ord'.11!,lr, we aff"tm1 the 
det..nninatioo that the ben,ficiario., do ll<JI bovo sltto&og to 

bring <!aims against Bi:iau foc mach of fiduciar)' duty and 

toot"t.n,100 while acting as 1M attomcy-W--fact. 1 

Nm. 1he bmeficiar~.i conte-nd the coo.rt erred in ~11:;in~ 

theil. TEDRA peti.tioo 10 remo1,,~ Brian as r~ ~nonal 
rq:,re:.eutative of lhe Estate The bmeficiane'!t argue the 
ronflict of inreresl ~ mann.UZU1g the Est.ale while 
uying to a,;oid pt1'00lliU li.ability "manda1es Brian\ rruiov;d 

a~ penonal ~tative " Bocau5e the undisputed record 
-eslablishes a conllic t of inte:ah1:. we hold the cow1 ened 
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in dismmu,g Ibo mp,est lo mnow Brim as lbe pot',00, 1 
, qi, a.c:oJnnw fm p,•JKI>"' of in=stigaling and Jrtmnwlug 
- to bring claims apinst Brian - lbe 11111>tbt!y-in-fact 
fo,-1":eachoflidociary doty and oorn.""'1an. 

Tho peno,,al reprBffllnln~ .,_. ftw: beneficiary of anesl:rt,. 
a !'":duria,y doty lo ad in die best lll1e.st of the estate. ln 
,.. &tntuflanon, 103 Wn.2d 517, 520-21. 694 P2d 105! 
{1985). "[A]n esla!E bm<ficiaryemprolect his or bo,-iiit<=t 
in th,, eslak by ba,-ing Ibo J><fsooal rq,re,,,1t.ln'e tNll<M><l 
if llie .,....,.,.i r,preo,nln<i~• i.-hol a fimriaty doty lo 
Ibo eslale" -RON 11.68.0iO am 11.28250. Trask•· 
B»lla; 123 Wn.2d 835, 84}-44, 872 P.2d 1080 (1994) RCW 
IL68.070 !"'>',-ide>. inp,,rti,:,:ut port 

IT any penooal rtpi """'1ti,·o who 
bas been gn,otod -""<lllllm:rnlioo 
paw... fails lo exttllle his Ot' M 
lmst :&ilhfully oc ia $\lbjtcl to 
removal fur aoy re• ,-poolied in 
RGW 11.28 250 .. now or -11,r 
m,u,rul«I, 1¥"' potiti<>11 of . mry 
boir, dovistt, [o,-J l,p!oo. ... such 
pell!= bemg •~ by allidarit 
wruch m.akrs a prima farie "'Dl!! 
of cause. for lffl>CW1 « tfflridioa 
of pov.-..s, ·•· aud if it appear> 
1hat said p,ll,(IIC1) 11,p.,,,.....,iv,,. has 
aot faichfully diu=,,<d said ln\51 

m i1 subject to mnoval for- ml)' 

ru,oo pccifw,d ill RCW ll 28 250 
as D<M' or h<reafler amroded_ then. 
m the cli,cretioo of tho court the 
pow= of Che p,,-sonal repre,eolati,-. 
may be, =lriclod or lbe pn=l 
trpttR&Ur:UL\'e may be :remo\'itd and a 
successor opp,.'1illlcJ. 

RCW l 1.28.HO pr01,-ideo: 

\\1=, ....... lhe COUr1 bas -­
to bclirv~ that any pmwnal 
1epresentoti\·e ha! warted embezzled, 
<¥ ruu.lll.lM~ or is about to wa~1e. 
or ~zzle thir propetly of the e1;1:1le 

coantni.rwd lo hi\ Of b!f clw_gt . Cl hnt 

oammdt<'<l, <>< is about to C0Ul!lll.l • 
thod '¥'1llhe-, ..:i:s.wcowp,:lall 
lo ,ct, or is pwu.,,,o,11 ly n,moved 
from the. slalo, or 1w wroogfoUy 
oeglect<d the estm, O< has negl,cl<d 
lopem,manyaclsusuthpeoaml 
1,pre<..tlllOU\1'. or for my olher caoae 
<>< rea,,on "11ich to the couat _,. 
-.e,;sa,y, i1 ,ball ha,.., - and 
mrthaily, after notire and ~ lo 

teWI:• mch letlrts. The nwmer oflbe 

- and or Ibo sen,n of lbe -
MM! of lhe bmt. of hoario,g .ii.ti be 
wholly in the disaetion of the court. 
and if the com for my suth re1I01lS 
revalres suchlotters lhe powon of auch 
personal represeollrlive sball at once 
c--, and ii llhall be 1he doty of !be 
00111t lo lmm«lll>tely •Pl"""' some 
otboci-••l~i.tM,asinlhir 
bile prowled. 

•a Comislmt wilh the pro-,""""' in RCW 11.68.-070 
and Jl.2&.150, ~ plain and u,,ru11big)IOUS \11a~p, of 
lhe TEDRA stamte giv.. • beoeficwy 4looding to Iii<. a 
p,tilion lo remove th< per,onaJ 1,p.......u.,live. s,,«ifically, 
a 'b<ndicia,)"' 1w , tiu.id.D,i; to 1ur,,., • judiciol proett<llng" 
lo ,lrt.,min, "any qo,,tionori,.....,_in lbe adnwinJr.tfionofan 
..tatei' including queslioot relatmg to "• chaoge of pa,aml 
rq,r=1atn-c" RCW II 96A 030(5)(e). .080(1). .030(2)(~) 
(ii) 

Bee_,, the w d,'i"'reil reco,·d establishes a coullicl of 
Ullff~t, the co111t erred in dismis>ing the TEDRA petition 
to remove Brioo as the ptn()OAl ~-SNJtalive for pn1po!d 
of ltr,etill' ,;,,g and det,,~ wb,tb,e,c to br:wj; on a.::tior>. 
for ~ach of fiduci.")' dilly and <ouveruon OU behalf of the 
fatale On,owmd, thoc0111isballoppoin1>nirituimpn59114I 
repr~tnivc to dttermine Vl-bectber to pursue an. action Oil 

b,,h:,lf of~ &tal< agai.not Brian "' Ibo >11.."""')'•il\•:.,ct for 
Bojilina from 2007 uutil bet death in 2013 Su Janos, 152 
Wn2d ac 19 

We ~ffum in p,."11, R'\'t-i"Se in pan, and remand. 5 

WE CONOJR: VEREI..I..EN and APPELWlCK, JJ 
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All httiOO\ 

NolP..ep;;n,dinP.3d, !92 \\llm.App.1034,2016 WL513293 

Footnotes 

1 We """ fint """""' fo, pu"'°""' of clmity 

2 Because lhe «>WI considered material oulllide lhe pleadings, a CR 12(bX6J 1tlf>l!On fl> lfn,mlH lo lrealed "" motion lor 

summary ~I under CR 56 Sa--1'.>e Co. v. United Food& Comm~tc/<>I Wadren Loco/Union •• , 103Wn2d800, 
802,699 P,2d 217 (1985) 

3 In the rep/V brief, Ille benefii:iansmo,,e lo alliko lhe portions of the reoponoe -Iha! .in:a lhe me<ib of the clamo tar 

breacll ol llducia,y duly and canvelllion. The beoeltdaries argue the court did not ream lhe JMlb oflhe olaiml. Bo,.._ 

Ille recoru - the court odd.-~ only Ille lluoohold isoue of standing, we do not <on,i<f,.. lhe ergume1113 on 
the rnem. RAP 2.4(o). 

4 ln <><ld~ion lo 8fl1Uing lhe beneficuine. have olanding under TEDRA, Ille WMhlm;rfon Academy of Eide, law ,6,t1omey9 
argue lhe beneficiariea have ,!anding under lhe >Jaye, .talll1io, chapter 1 LM RCW. The doftnKlotl <JI •n,nno,. under 

TEDRA ncludeo clain10 under the slayer •latule. RCW 11.96A 000(2Me). However, becauoe lhlo argument lo rnittd for 

the ~ time on ~111• we granted Hie motion lo strike ,-.ia argument. 
5 The leglolalure omended RCW 11.,i.A.Ol0f2M<) in 2015 lo add aubseclioo (Vi) lo inclllde the detennlnaUoo of ony 

question relating to ""1he powe,g and dutin or a 11tai11..tmy trust D""=ar«Olroc1od trlJ!lf(!!!B of a cncu1d' bust under ctmptn, 
11.98A RCW" Lawe of 2015, ch.115, § 1. 

6 RCW 4.20 046(1) also prowles lhat "tall causeo of action by" - ... -11Urvive lo the pe,_,.i re..-=ntnti,,.,.' 
7 Accoro,ngty, the court <lid not err in ruing Ille benellclarte• did not have olond1119 lo demand dlocovety or an ociounbng, 

Nonelhdess, ao noted, Brian produced approximately 4,200 pages of financial records and an o i:coW1l"19. 

8 Bottl p,11t1o• n,qu0<l olfomey lees underRCW 11.96A.150(1) and RAP 18.1. Wede<f.r,o lD_ol_/ leeo. 

EndofOocwnenl 
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