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I. STATEMENT OF THE CASE

This case presents a simple and settled question of whether an
intestate heir, in his individual capacity, has standing to assert claims that,
by statute, belong to the personal representative of a decedent’s estate.
Appellant Rudolf Wacker (“Appellant”) is not and has never been the
personal representative of decedent Herta Williams’s (“Herta™)' Estate.
Appellant sued Respondents? in his individual capacity as intestate heir of
Herta’s Estate alleging breach of fiduciary duties, fraud, and other claims to
recover the value of certain Estate property, including the value of real
property. By statute, these claims belong to the Personal Representative of
Herta’s Estate.  Respondents successfully moved for dismissal of
Appellant’s claims, arguing that he lacked standing and dismissal was
appropriate under CR 12(b)(6) and CR 12(b)(1). Respondents ask that this
Court hold that Appellant lacked standing to assert these claims in his
individual capacity as intestate beneficiary and affirm the trial court’s Order

Granting Dismissal.

' For clarity, this brief refers to the parties by their first names and intends no disrespect.

? Only Respondents Karen Wacker and John Wacker are before this Court as Appellant did
not serve Richard Wacker during the pendency of the case. See Supplemental Clerk’s
Papers (“Supp. CP”) at 70.



II. RESPONSE TO ASSIGNMENTS OF ERROR

1. When this Court’s review is de novo and the record is
sufficient to review the assigned error, may the Court overlook the
Appellant’s failure to perfect his record and consider the issue on appeal?
Yes.

2. A party who is not the personal representative lacks standing
to bring claims against a power of attorney for actions taken while serving
as power of attorney. Should this Court hold that Appellant failed to state
a claim on which relief may be granted where Appellant is not the Personal
Representative of Herta’s Estate and has sued based on actions taken under
a power of attorney and to recover Estate assets in his individual capacity?
Yes.

I11. FACTS

Decedent Herta was the mother of Appellant Rudolf Wacker and
grandmother of John Wacker and Richard Wacker, Appellant’s sons.> On
September 26, 2014, Herta executed a Durable Power of Attorney
(“DPOA”) in favor of Karen Wacker, John’s then-wife, and Richard.” On
April 15, 2015, Karen executed on behalf of Herta a Transfer on Death Deed

(“Deed”™).

3 Clerk’s Papers (“CP”) at 2.
*CPat 3.
SCPat2.



Herta passed away in Arizona on September 9, 2016.¢ On October 19,
2017, Appellant sued Karen, John, and Richard in his individual capacity
alleging that the Deed was a gift not authorized by the DPOA and thus a breach
of trust by Karen.” Appellant also alleged that Defendants committed fraud.?
Appellant served only Karen Wacker and John Wacker during the pendency
of the lawsuit.’

Respondents filed a Motion to Dismiss pursuant to CR 12(b)(1) and
CR 12(b)(6), arguing that Appellant lacked standing to bring his claims
because he was not the Personal Representative of Herta’s Estate,'* and he was
alleging claims based on actions taken under a DPOA and to recover Estate
assets.!! Appellant submitted a response brief, but did not include any sworn
declaration by Appellant or his counsel, nor did he submit any admissible
evidence to provide facts to the Court outside the Complaint.”> Appellant
provided three “exhibits” to his Response, the DPOA, the Deed, and a printout

of an unpublished appellate case.” Appellant admitted that his claims needed

6 CP at 3.

"CP at 3.

8CP at 3.

? Supp. CP at 70.

' It is believed that due to Appellant’s criminal history, he is not eligible to serve as
Personal Representative. RCW 11.36.010(1).

"CPatl12-17.

12CP at 18 - 37.

" CPat23—37. To the extent that Appeltant continues to argue facts related to any probate
that may have been opened, Respondents ask that this Court disregard and strike such
evidence as not properly admissible.



to be brought by the Personal Representative of Herta’s Estate and that he was
not the Personal Representative.'*

The trial court granted Respondents’ Motion to Dismiss."
Appellant filed a Motion for Reconsideration, attaching new inadmissible
evidence, again unsupported by declaration and without explanation for
why they could not have been provided with Appellant’s Response.’s
Appellant’s Motion for Reconsideration was not considered because he
failed to confirm the motion as required by local court rule."”

Appellant appealed.'®

IV. ANALYSIS

Appellant failed to preserve his assigned error by not offering
reasoned argument or citation to authority and his assignments of error have
been waived. If the Court reaches Appellant’s arguments, the trial court did
not err in dismissing Appellant’s claims as Appellant lacks standing to

assert the claims he has alleged against Respondents.

4 CP at 20 (“Under RCW 11.48.010 only the personal representative has the power to
prosecute actions on behalf of the estate™).

!5 CP at 42 — 43. Appellant has failed to provide a verbatim report of proceedings for this
hearing.

16 CP at 44 — 62.

'7CP at 44 — 62; PCLR 7(a)(9).

'8 CP at 63.



A. Standard of Review.

Civil Rule 12(b)(6) permits dismissal for “failure to state a claim
upon which relief can be granted.”” A party has “failed to state a claim”
when there is no possible set of facts that could be established to support
the allegations in the complaint.? A court must grant a motion to dismiss
under CR 12(b)(6) when, presuming all facts in the complaint to be true,
there is no set of facts that would justify recovery.?’ Civil Rule 12(b)(1)
motion to dismiss challenges the court’s subject matter jurisdiction over the
case. Without subject matter jurisdiction, a court may do nothing other than
enter an order of dismissal.?? Once challenged, the party asserting subject
matter jurisdiction bears the burden of proof on its existence.? The Court
of Appeals reviews de novo an order of dismissal under CR 12(b)(6) and
CR 12(b)(1).%

B. Appellant waived Assignment of Error No. 1, failed to perfect
his record, and has waived Assignment of Error No. 1.

In Assignment of Error No. 1, Appellant argues that the trial court

erroneously gave no reason for its Order Granting Dismissal.”> However,

19 CR 12(b)(6).

2 Halvorsonv. Dahl, 89 Wn.2d 673, 674, 574 P.2d 1190 (1978).

2 Rodriguez v. Loudeye Corp., 144 Wn. App. 709, 717, 189 P.3d 168 (2008).

22 Inland Foundry Co., Inc. v. Spokane Cnty. Air Pollution Control Auth.,
98 Wn. App. 121, 123 — 24,989 P.2d 102 (1999).

% Qutsource Sves. Mgmt., LLC v. Nooksack Business Corp., 172 Wn. App. 799, 807,
292 P.3d 147 (2013).

2 Berst v. Snohomish Cnty., 114 Wn. App. 245, 257, 57 P.3d 273 (2002); /n re Estate of
Peterson, 102 Wn. App. 456,462, 9 P.3d 845 (2000), rev. denied, 142 Wn.2d 1021 (2001).
» Appellant’s Brief at 2 — 3.



Appellant failed to provide any argument or authority for this assignment
of error and has waived the argument.?* Additionally, the trial court’s oral
ruling is not before this Court because Appellant incorrectly stated that there
were no hearings to transcribe in this matter.?” Appellant has the duty to
perfect his record, including providing the Court with the records necessary
to conduct its review.?® This Court’s review is de novo so the trial court’s
reasoning for granting the Motion to Dismiss is “superfluous” and the
record is sufficient for the Court to conduct review.** However, Appellant’s
failure to properly perfect the record should not also serve as a basis for
overturning the trial court’s Order. Should this Court hold that any error
arises because of a lack of reasoning from the trial court in the record, this

Court should hold that such error is Appellant’s failing and affirm.?'

26 Appellant does not include any argument or authority that the trial court had to enter
findings of fact or conclusions of law when granting a CR 12(b) motion that is reviewed
de novo, and this Court should decline to reach this argument on this basis.
RAP 10.3(a)(6); West v. Thurston Cnty., 168 Wn. App. 162, 187, 275 P.3d 1200 (2012)
(passing treatment of an issue or lack of reasoned argument is insufficient to merit judicial
consideration).

27 See Spindle, Statement of Arrangements, dated March 26, 2019,

B RAP 9.2(b); State v. Sisouvanh, 175 Wn.2d 607, 619, 290 P.3d 942 (2012).

2 Deegan v. Windermere Real Estate/Center-Isle, Inc., 197 Wn. App. 875, 884,
391 P.3d 582 (2017) (“Because de novo review [of an order granting a CR 12(b) motion to
dismiss] is based on the complaint and hypothetical facts, findings of fact by the trial court
are superfluous”™). See also CR 52(a)(5)(b) (findings of fact and conclusions of law are not
necessary on decisions under CR 12).

30 Sisouvanh, 175 Wn.2d at 619 (holding that, among other remedies, the appellate court
may “simply affirm the challenged decision if the incomplete record before [the court] is
sufficient to support the decision™).

31 Sisouvanh, 175 Wn.2d at 619 (holding that, among other remedies, the appellate court
may “decline to address a claimed error when faced with a material omission in the
record.”).



C. Appellant lacked standing to bring the claims alleged in his
Complaint and the trial court’s order should be affirmed.

1. Appellant waived Assignment of Error No. 2 by failing to
provide argument or authority on the issue.

In Assignment of Error No. 2, Appellant argues that the trial court
erroneously granted the Motion to Dismiss because of conflict of interest
John Wacker would have serving as Personal Representative of Herta’s
Estate in Arizona.®> However, Appellant failed to provide any argument,
authority, or citation to the factual record for this assignment of error and
has waived this argument.?

2, Appellant is not the Personal Representative of Herta's

Estate and lacked standing to assert claims belonging to her
Estate.

If this Court reaches Appellant’s second assignment of error, this
Court should affirm the Order Granting Dismissal as Appellant lacked
standing to bring claims that should have been brought by a Personal
Representative of Herta’s FEstate.  Appellant is not the Personal
Representative of Herta’s Estate and brought his claims in his individual
capacity as an intestate heir. Appellant lacks standing, which rendered the
trial court powerless to pass on the merits of the controversy before it, and

the trial court properly dismissed his claims.

32 Appellant’s Briefat 3 — 4.
3 RAP 10.3(a)(5), (6); West, 168 Wn. App. at 187 (passing treatment of an issue or lack of
reasoned argument is insufficient to merit judicial consideration).



The general rule of standing requires that the plaintiff demonstrate
an injury to a legally protected right.* To have standing, a party must show
a real interest in the subject matter of the lawsuit, that is, a present,
substantial interest, as distinguished from a mere expectancy, or future,
contingent interest, and the party must show that a benefit will accrue it by
the relief granted.® It is improper for a plaintiff lacking standing to assert
the rights of other parties or nonparties; the plaintiff’s claims fail on account
of its lack of standing.® When a plaintiff lacks standing, the court is
powerless to pass on the merits of the claims before it.%

Actions involving claims belonging to a decedent must be brought
by the decedent’s personal representative:

The personal representative shall be authorized in his or her

own name to maintain and prosecute such actions as pertain

to the management and settlement of the estate, and may

institute suit to collect any debts due the estate or to recover

any property, real or personal, or for trespass of any kind or
character.?®

Additionally,

[1]f any person, before the granting of letters testamentary or
of administration, shall embezzle or alienate any of the
moneys, goods, chattels, or effects of any deceased person,

M Sprague v. Sysco Corp., 97 Wn. App. 169, 176 n.2, 982 P.2d 1202 (1999).

¥ Primark, Inc. v. Burien Gardens Assocs., 63 Wn. App. 900, 907, 823 P.2d 1116 (1992).
36 Ullery v. Fulleton, 162 Wn. App. 596, 604, 256 P.3d 406 (2011).

7 Ullery, 162 Wn. App. at 604 — 605; Postema v. Snohomish County, 83 Wn. App. 574,
579, 922 P.2d 176 (1996); Contra, DeWeese v. City of Port Townsend, 39 Wn. App. 369,
372, 693 P.2d 726 (1984) (although the question of standing is substantive, it should
nevertheless be addressed as jurisdictional in the interests of an orderly proceeding).
BRCW 11.48.010.



he or she shall stand chargeable, and be liable to the personal
representative of the estate, in the value of the property so
embezzled or alienated, together with any damage
occasioned thereby, to be recovered for the benefit of the
estate.

Finally, “[a]ctions for the recovery of any property or for the
possession thereof, and all actions founded upon contracts, may be
maintained by and against personal representatives in all cases in which the
same might have been maintained by and against the respective testators
and intestates.”’

Estate beneficiaries lack standing to assert claims in their individual
capacity against an attorney-in-fact because such claims belong to the estate
and must be brought by the personal representative.® In Young, the estate’s
heirs, who were not appointed personal representatives, brought claims for
conversion and breach of fiduciary duty against their brother for actions
taken while he served as attorney-in-fact for their mother. The heirs sued
in their individual capacity as beneficiaries of the estate. The trial court
dismissed their claims for lack of standing, finding that under
Title 11 RCW, only the personal representative has standing to bring such

claims.  On appeal, the Court of Appeals noted that “[u]nder

¥ RCW 11.48.090.

0 Young v. Boatman, 192 Wn. App. 1034, 2016 WL 513293 (2016). Pursuant to
GR 14.1(a), unpublished Court of Appeals cases issued after March 1, 2013, may be cited
as nonbinding authority if identified as such by the citing party, and may be accorded such
persuasive value as the Court deems appropriate. A copy of Young is attached as
Appendix A to this Respondents’ Brief.



RCW 11.48.010, only the personal representative has the authority to
“maintain and prosecute” actions on behalf of the estate.” The Court also
relied on RCW 11.48.060, holding it “also expressly gives the personal
representative the right to bring an action against an attorney-in-fact for
conversion.”? “Accordingly, [the Court] affirm[ed] the determination that
the beneficiaries do not have standing to bring claims against [the
defendant] for breach of fiduciary duty and conversion while acting as the
attorney-in-fact.”®

Here, as in Young, Appellant is not the Personal Representative of
Herta’s Estate and has sued in his individual capacity as an intestate heir.
Appellant’s claims relating to actions taken under the DPOA lies with
Herta’s Personal Representative,* not Appellant in his individual capacity.
The same is true for his claim to recover the Estate’s alleged property or the
value thereof.*s

In Appellant’s Assignment of Error No. 2, he suggests without
argument or authority that it was error to grant the Motion to Dismiss

because a conflict of interest existed as to John’s alleged appointment as

M Young v. Boatman, 192 Wn. App. 1034, 2016 WL 513293 (2016).
2 Young v. Boatman, 192 Wn. App. 1034,2016 WL 513293 (2016).
3 Young v. Boatman, 192 Wn. App. 1034, 2016 WL 513293 (2016).
HRCW 11.48.010.
B RCW 11.48.090.

-10-



Personal Representative of Herta’s Estate in Arizona.* In Young, the trial
court had denied the beneficiaries’ motion to remove the personal
representative, who was also the defendant in their lawsuit, due to a conflict
of interest.”” The Court of Appeals held that (1) there was an undisputed
conflict of interest, and (2) the trial court erred in dismissing the petition to
remove the personal representative for purposes of investigating and
determining whether to bring an action for breach of fiduciary duty on
behalf of the estate.*

Unlike the beneficiaries in Young, Appellant made no motion to
remove the Personal Representative. Additionally, no party opened probate
for Herta’s Estate in Washington, and no party is before the Court in a
representative capacity. The Young court’s analysis on conflict of interest
is therefore inapplicable.

Furthermore, any alleged conflict of interest to serve as personal
representative of an estate opened in a different state has no bearing on
whether Appellant has standing to bring his claims. The Young court’s

analysis of whether the beneficiaries had standing was independent of its

¢ Appellant’s Brief at 2 — 3. Appellant fails to support this argument with citation to
authority, and his argument should not be considered. RAP 10.3(a)(6); West,
168 Wn. App. at 187 (passing treatment of an issue or lack of reasoned argument is
insufficient to merit judicial consideration). Additionally, this argument relies on
inadmissible evidence and provides no citation to the record. RAP 10.3(a)(3)(5).

" Young v. Boatman, 192 Wn. App. 1034,2016 WL 513293 (2016).

" Young v. Boatman, 192 Wn. App. 1034, 2016 WL 513293 (2016).



analysis of the beneficiaries’ standing to petition to remove the personal
representative. While the Young beneficiaries lacked standing to bring
claims on behalf of the estate, they had standing to petition for the personal
representative’s removal. Appellant made no motion to remove the
personal representative, so the Young court’s analysis is not applicable.
Again, there could not be such a motion as there is no probate and no
Personal Representative before this Court.” Respondents are before the
Court as individuals who have objected to Appellant’s individual assertion
of claims that belong to Herta’s Estate. Moreover, to the extent Appellant
has objections about any probate that might be administered in Arizona, this
Court has no jurisdiction over that probate.*

Respondents ask that this Court hold that Appellant lacks standing
and affirm the trial court’s Order Granting Dismissal.

Appellant argues that the trial court should not have granted
dismissal because his Complaint alleged sufficient facts to demonstrate a

prima facie case of fraud.” This argument misapprehends the basis for

% There was no evidence before the trial court that John was appointed as Personal
Representative in Arizona and the document attached to the unconsidered Motion for
Reconsideration is inadmissible. CP at 60— 62. Respondents ask that this Court strike and
disregard the unsworn, inadmissible document.

% ARS 14-1302 (granting Arizona courts subject matter jurisdiction over estates of
decedents); WASH. CONST., art. IV, §6 (“The superior court shall [ ] have original
Jjurisdiction in all cases and of all proceedings in which jurisdiction shall not have been by
law vested exclusively in some other court™).

U Appellant’s Brief at 4 — 5 (citing Collins v. Lomas & Netileton Co., 29 Wn. App. 415,
628 P.2d 853 (1981); Bravo v. Dolson Co., 125 Wn.2d 745, 750, 888 P.2d 147 (1995)).



Respondents’ Motion to Dismiss. Collins is cited for the proposition that
“[m]otions to dismiss pursuant to CR 12(b)(6) are sparingly granted; it must
appear beyond doubt that the plaintiffs can prove no set of facts consistent
with the complaint which would entitle them to relief.”®? Bravo is cited for
the proposition that the court must consider “any hypothetical situation
conceivably raised by the complaint defeats a CR 12(b)(6) motion if it is
legally sufficient to support plaintiff’s claim.”s* This authority is not
relevant to the issues before this Court. Respondents did not allege that
Appellant failed to establish a prima facie case of fraud or any other claim.
Rather, Respondents successfully argued that Appellant lacked standing to
bring the claims alleged because he was not the Personal Representative of
Herta’s Estate and the claims he alleged could be brought only by her
Personal Representative. There is no hypothetical possible where Appellant
had standing to bring the claims he alleged in his personal capacity and
because Appellant lacked standing,* the trial court could not reach his

substantive claims.

This argument is the only argument for which Appellant offers argument and citation to
authority and is, therefore, the only issue that this Court should reach. RAP 10.3(a)(6).

32 Collins, 29 Wn. App. at 419,

3% Appellant’s Brief at 5 (citing Bravo, 125 Wn.2d at 750).

> 1t should be noted that even if the substantive claims were relevant to the Motion to
Dismiss, Defendants, for purposes of the Motion only, treated as true the allegations in the
Complaint as required by CR 12(b). CP at 13, n.4.

3 Ullery, 162 Wn. App. at 604 — 605.



Finally, Appellant’s reliance on RCW 11.84.900 is misplaced. That
section applies to chapter 11.84 RCW, the Slayer Statute. Appellant has no
claims under that statute.*

Respondents ask that this Court hold that Appellant lacked standing
to assert the claims alleged in his Complaint and affirm the trial court’s

Order Granting Dismissal.

V. CONCLUSION

Respondents respectfully ask that this Court affirm the trial court’s
Order Granting Dismissal. Appellant is not the Personal Representative of
Herta’s Estate and lacks standing to assert the claims alleged in his
Complaint, which can be brought only by her Personal Representative.

_}
RESPECTFULLY SUBMITTED this 337 day of July, 2019.
LEDGER SQUARE LAW. P.S.

NQ)\ Y

Chrystina R7Solum, WSBA #41108
Attorneys for Respondents

% CPatl-3.
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APPENDIX A

Young v. Hoalman, Not Reported in P.3d (2015)
192 Wash App. 1034, 2016 WL 513293

192 Wash.App. 1034
Only the Westlaw citation is currently availabl

breach of fiduciary duty and conversion However, because
the imdisputed facts establish a conflict of interest, we reverse
dizmissal of the TEDRA petition to renwve the personal

NOTE: UNPUBLISHED OPINION,
SEEWARGENGR14.1

Court of Appeals of Washington,
Division 1
Beverly YOUNG, Blake Boatman Bradley Boatman,
Brent Boatman, and William Boatman;, Appellants,
12
Brian BOATMAN, individually and as Attorney-
in Fact for Bojilina H. Boatman; and The
Estate of Boiiflina H. Boatman, Respondents,

No. 72643-9-L
|
Feb. 8, 2016,

Appeal from Whatcom County Superior Cowrt; Hon Michael
E. Rickert I.

Attorneys and Law Finns

James Edward Britain, Brilain & Vis PLLC, Bellingham, WA,
for Appellants.

Douglis Ross Shepherd, Kvle Scott Mitchell, Shepherd
and Abbett, J. Bruce Smith, Barron Smith Daugert PLLC,
Bellmpham. WA, Megan M Lewis, Megan Lewis Law, PELC,
Spok WA, for Respond

Michael L. Olver, Helsell Feftetman LLFP, Sealile, WA, far
Amices Curias on behalf of Washington Academy of Elder
Law Attorneys.

UNPUBLISHED OPINION
SCHINDLER J

*1 The beneficianies of the Estate of Bojiling H. Boatman
(Estate) appeal summary judgmem disnvissal of their Trust
and Estate Dispute Resohdicn Act (TEDRA). chapter 11 96A
RCW, petition. Because only the personal representarive can
bring a claim on behalf of the Estate for the actions of the
attornzy-in-fact for Bojiling, we atfirm the deterannaticn that
the beneficianies do not have stanifing to bring a TEDRA
aclion against the attorney-in-fact on behatf of the Estate for

o On d, the court shall appoint an interim
F 1 rep ive fo ine whether to pursne a
claim ou behalf of the Estate ngainst the attorney-in-fact for
breach of fduciary duty and couversion. Accordingly, we

reverse in part, uffirm in part, and remand.

FACTS

n October 3, 2005, Bojilina H. Boatnumn executed a will and
a disable power of attorney. The power of atiomey de<igninte
her son Brian Boatman as the attosuey-ia-facl. The power
of mtomey pives Brion ! “the power fo do all things with
respect fo the a<sety ond liabifities ... as the principal coold
do if present and competent_ inchiding but not limited to the
follewang:

a To make, amend, alter or revoke any of the primeipal’s
wills or codicile; and

b. To make, amend, alter ox revoke aay of the principal’s
1ife & benaficiary designati and

-

. To make, amend. alter or revoke any of the principal’s
tployee begeiit plan beneficiary designations; and

d. To make, amend, alter or revoke any of the principal's
trust agrevments; and

e. To make, amend, alter or revoke any of the principal's

e ¥ propesty ags and
. To muake gifts of any propeity owned by the principal;
and

£ To make transfers of any of the principal's propetty
to any tmst. whether ot not the principal is a beneficiary
thereof.

h To sell, transfer, convey, encienber, mortgage, leme,
and purchase, any property, real or perzonal
Fuwrther, the attcamgy--fact shall have the foll power io
provide for the support, mamtenance awd health of the
incompetent principal, mclndug provide informed consent
for bealth care decisions on the principal's behalf.

-15-



Young v. Boaiman, Not Reported in P.3d {2016}

192 Wash App_ 1034, 2016 WL 513293

The power of atlomey siates that it shall take effect upon
receipt of a wnifen statement by a doctor that Bojilina
cannct “manage her property and affairs for reasons such
as mental iliness, mental deficiency, physical illness or
disabuliry, ad d age, or disapp e”

In her will, Bojilina leaves the majority of the Estste in
equal shares fo each of her six adult clildren: Bradley
Boatman, Beverly Yovag. Brian Beutman, Brent Boatman,
Blake Boatman, and William Boatman. Bojiling desigpates
her son Brian s the personal sepresentative of the Estale.

Bojilina started hving with Brian in early 2007. Brian
assumad primary tespemsibility forher care. On July 12, 2007,
Dr. Cadetta Vanderbilt diapnoswed Bojilina with dementia
and Alzhelmer's disease. D Vanderbill signed a written

that Bojili petent to make decisions
affecting health or financial issves .” Under the tenns of the
dugable power of Y, Brian dresponability as the
attorney-in-fact for his mother. Brian acted as the aftorney-
in-fact for Bojilina from July 12, 2607 uniil she died on May
18,2013,

15 ey

*2 On hwne 7. 2013, the cowrt admufted the will indo probate
ad appointed Brian as the personal representative of the
Estate with nenintervention powers and without bond.

On Septewnber 5, 2013, Brian filed an inveniosy of the Estate
The urventory idenbfies $44.636.23 in probate assets and
$298.497.65 in ooaprobate assels.

On December 20, 2013, Bradley Boatman, Beverly Young,
Brent Boatmw Blake Beamuan, and William Boatmn
(collectively the beneficiasies) filed a TEDRA petition against
Brian * inditidually and as the Atiomey-in Fact for Bojilina
H. Boatman™ and agains1 “the Estate of Bojitina H. Boatman,”
The beneficianes also served a request for production of
financial docvaments.

The petition alleged Brian owed a fiduciary duty as attorney-
in-fact to Bojilina “while she was alive.” The petition alleged
that “[w]hile Brian served as Decedent’s atiomey-in-fact.
Decedeat’s resowrces dr: ically dissipated, Iting in
a loss of approximately $535.006-$575.000 in uliimate
probate ascets " The beneficiaries alleged thai “without
pemiission. justificarion, or autherization, Bran transfened
substantal assefs of Decedent to hmwelf,” and as a result.
*Bnan is lLable to the Estale for all of Decedenl’s assets
vonverted by him ™

The beneficiaries alleged that az the personal representative
of the Estale, “Brian owes a fiduciary duty Io the Estate”
and requested the cowri remove Brian as the personal
representative, fevoke ‘the Lefiers Teslamentary,” and
appoint the “altemative representative as specified in the
Will,” The pelition alleged, in pertinent part:

Petitioners  are  asserfing  clais
persogally  agamst  Bran  for
conversion, breach of fiduciary duties
and for an accounting relating fo
and arising oul of Brian's conduct
as attorney-in-fact for Decedent as
well as seeking revocation of lefier
testunentinsy issued to Bnan with
respect to the Estate in the Probate.

The Estate and Brian filed an answer o the TEDRA petition
The answer assertx Brian “isnaged his snother’s assets under
& valid power of attomey which specifically allowed paying
for her suppoit, maintenance, and health as well as gifting ™
The answer also asserts Brian “did net improperty divert any
of Bojilina's assets;” “all payinents . wmade from Bojilina’s
assets were authorized aud reasonable;™ and “Brian did not
make himself a Joan, sc it was proper that no oan appeared
on the inventory of the estate.”

The answer asserts the Estate “only inctudes assets that
existed a5 of the date of [Bojilina's] death, not for the seven
yeas prior to her death ™ Brian asserts the duties he owed te
Bojilina “as attorney-in-faci are different frou: the duties bhe
awes the estafe and his siblings as beoeficianies and do not
directty contine and transfer from onz to the other.”

Brian dented he had a duty to provide an accowating or
produce docwanants but states he had produced approximately
4,200 pages of financial records mehuling back statements.
chrek rogisters, and receipts. The answer stales, tn pertineat

part:

*3 Duning Bojilina's life. Petiticners
did ot make a demand for an
acconating or file a pefihon undes
RCW 1194090 olleging that court
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tervention was necessary, Petitioners
did imquire abont the geaeral status
of Bojilina's money on occasion when
they requested that Brian give them
gfts from her accounts. Althcugh
Brian denies any dwy to do so, he
has provided Petitioners with copies
of check registers. bank seatemneats
and other smportant financial and care

The beseficiaries filed a response and declarations m
oppositica to the CR 12(b){6) motion The beneficiaries
argped the financial records Bran produced showed be
misapptopriated $428,864 27, The beneficiaries also argued
the court shonld remove Brian as the personal representative
of the Estate because he breached his fiduciary duty to the
Estate by filing to prusue a claitn for converson

At lhe begisimmng of the hearing on the CR 12(b)(6) motion
to dismiss, the parties agreed the court should treaf the
motion as a molicn for summnary judgment. 2 The coutt siated

Biian and the Esfate asserfed a number ofaffooative defr
inchiding failure 10 state a clann upon which relief can be
granted, the beneficiaries “have snffered no damages in that
they have or will have received all assets to which they have a
nght as heneficiaries of the Estate of Bojilina Boatnam,” and
the beneficiaries “lack standing to sssert the claims sef forth
in its Petition,™ The Estate and Brizn asserted 2 counterclaim
for atiomey fees and costs.

After refaming separate counsel, Brian filed au amended
answer “in his individual capacity.™ The answer incorporales
by reference the previously filed answer.

Brian filed 3 CR 12(b)}(6} motion to disoxiss the TEDRA
petition for failure to stafe a clainy npon which relief can be
granted. Brian argued that 2s the attomey-in-fact, ke only
owed a duty to Bojilina. Brian argued the beneficiaries did
not have standing o biing claims on behalf of the Estate for
breach of fiduciaiy duty or conversicn ugzainsl him as the
attormey-in-fact and any alleged conversion of funds while
acting as the aflorey-in-fact was barred by the statute of
lintitaticns

Petitioners are not the person or party
whom any fiduciary duty was owed
prior to Bojilina Boatcaan's death, and
thus the establishment of her estate
Fus ther, they are not representatives of
the Estate. They are nof (he panty in
interest, Lbey are not a representative
of the party in interest. and have uo
standing fo bring claims for breach of
fiduciary dury or conversion ptior 10
death

the threshold question was ding. The cowt reqs d
supplemental briefing on wheiher the beneficiaries had
standing 1o pursue the claims against Brian a3 aitomey-n-fact
for breach of fduciary duty and conversian cn behalf of the
Estate,

Just on that issue alone, 1 think we need to get through that
and see ... Because if you're, if you get through the standing
issue, then. veah, you've got issues of fact everywhere, no
question about tiat. [ think [Brian's atiorney] would agree
with that.

*4 In supplemental briefing, the beneficiaries argned they
had standing 1o assert claims on behalf of the Estate againsi
Brian while acting as the aftersey-in-fact from 2007 wntil
Bojilisa died in 2013. The beneficiaries also requesled
renioval of Brian 35 the personal representative of the Estate
for breach of fiduciary dury. Specifically, “for failing to take
actions pecessary to recover Estate assels appropmated” by
Brian while acling as the attorney-in-fact

Brian argued that as a matter of law; any claim against him
as {be attorney-m-fact belenged to Bojilina. and thal sfier her
death, cnly the personal representative had the statulory night
to bring an action on behalf of the Extale against Brain as the
aticrey-in-fact

The cowt dismissed the TEDRA petiicn The cow ruled the
beneficianes did ot have standing to bring a TEDRA action
on behalf of the Estate against Brian as the attemey-in-Tact
The cowt mled, “Petiboners have no standing to bring any
action fior danages on bebalf of the Estate. Any such cause
of acken belongs, as a matter of law. (o the Courd apperated
Perzcaal Representative ”

The cowt dewed the request to remove Brian as the
persoual representative The courtiuled, “Petitioners Lave not
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pravided sufficient evidence to persuade this Cowrt that Brian

scheme as a whole. Sfwr; 178 WnApp. at 556. An

Boatinan shonld be removed as the Personal Rep tive
in this mafter.” The court dismissed the TEDRA petiticn for
“Conversion, Breach of Fiduciaty Duties, fou' an Accounling
and Damages. and to Revoke Letters Testamentary. ™

The beneficiaries appeal, The Wiashingion Acadenty of Elder
Law Attomeys tiled an mmicus brief arguing the beneficianes
have standing under TEDRA. Brian filed a response brief.
The Estate adopls the facis and srguments set forth in Brian's

beief. The Estate filed a brief in response to the amicus. *

ANATYSIS

P =

The beneficiaies challenge sunmary judg I of
the TEDRA petition. The beuneficianies asseri lhe court erred
{1} in 1uling they did not have standing to bring claims
on behalf of the Eslate to mecover assets from Brian as the
attomeyain-facl and (2) in denying their TEDRA petition to
remove Brian as the personal representative of the Estate

We review summary jodgment dismissal de aove. Korzhind
v DynCorp Di—Citiez Servs, Inc, 156 Wn2d 168, 177,
125 P34 119 (2005) Under CR 56{c), sunmmary judgmen is
appropniate only if there is no genuing issue as to any material
Tact and the moving party is entitled to a judgment as a matter
of Jaw. Sianding is a threshold issue that we also review de
novo. In re Estate of Becker, 177 Wn2d 242, 246, 298 P3d
720 (2013). Where a parly lacks standing, we refrain from
reaching die mesits of that clainy. Org. 10 Preserve Agr: Lands
. Adams Coungy; 128 Wi 2d 869, 896, 913 P.2d 793 (1996)

Whether the beneficiaries have standing vndes TEDRA to
bring claims on behalf of the Estals agains( the aftorney-
in-fact is a question of stantory wterpretation We review
guestions of stafwlory interpretation de acvo. I ve Estare af
Haviland, 177 Wa 2d 68, 73. 301 P.3d 31 (2013); In»e Esiare
of Siover; 178 Wn App. 550, 556313 P.3d 579 (2013).

*5 Whea intecpreting a statutory provision, owr primary
objective is to ascertain the intent of the legislatwe. Haviland,
177 Wn 2d a1 75-76; Sjover; 178 WaApp at 556 Where a
statwle i3 wambignous, we give effect to the plain lmgiage
of the slatute as an expression of legislative mlent. Haviland,
177 Wuld at 73-76; In re Fxtate of Jomes. 152 Wn2d |

1193 P3d 147 (2004}, We discem the plain meaning of a
statutory provisien based on the meaning of the language. the
context of the statute. velated provisions, and the smhutory

P that reads lang in 15 too limited
and fails to apply this rule. Jongewsrd v. BNSF Ry, 173
Wa 2d 586, 595, 278 P.3d 157 (2012). We nws( "harmenize
statutes pertmning 1o the subject matter and maintsin be
inteprity of the statues within the overall statutory scheme ™
FPhilippides v. Bemard, 151 Wn2d 376, 383, 88 P3d 939
(2004); see also In v Estate of Evans, 181 Wn App, 436, 142-
48, 326 P.3d 755 (2014) (we mmist hawmonize TEDRA with
related stafutes)

The beneficiaries rely on RCW 11.96A.030 fo argue they
have standing to bring claims on behalf of the Estate against
Brian as the attomey-in-fact for breach of fiduciary duty and

coaversion *

RCW 11.964.080(1) states, in pestinent part, “{AJny pariy
may have a judicial proceeding for the declaration of rights or
legal relations with respect to any matter, as defined by RCW
11964030 ™

RCW11.96A.030 siates. “The defimilicns in this section apply
throughowt this chapter ualess the context clearly requires
otherwise, ™ The definiticn of a “party” inchudes » begeficiary.
RCW 11.96 A 030(5) defines a “party” as “each of ihe
following pessens wha has an interest in the subject of the
particolar proceeding _ _:(e) A beneficiary,”

Although the definition of “mnatier” does nof mclude the right
of the bepeficiariss to bring an action on behalf of the Estate,
RCW 11.96A.030(2) broadly defines “matter.” Former RCW
11.96A.030(2) states, in pertinent part:

“Matter” includes any issue, questicn, or dispute involving:

{a) The detesmination of any class of credilors, devisees,
legatees, heirs, next of kin, or other persens interested in
2a esfate, .. sonprobate asset, or with respect 1o any other
assel or propealy interes( passing ai death;

{b) The direction of a personal representative o1 tiustee lo
da 01 fo abstain from doing any actin 3 fiduciary capacity;
[and]

{c} The defernunation of auy question asing in the
adininistration of an estate . or wilk respect fo any
conpiobale asset, or with respect to any other asset or
prapedty interest passing at death. that inay inchude, without
linwation, quettions relating to: . (i1) a change of petsoual
representative cr trustee: (iit) a change of the situs of a
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trost;, (iv) an accouatmg from a perscanl represeniative
or trustee; of (v) the d of fees for ap 1|
epreseniative ot trusiee. |

“6 Tbe pwupote of TEDRA is “fo set forth generally
applicable statwory provitions for the resolution of disputes
and other matiers involving frusts and estntes i 3 iinple
chapier under Title 11 RCW” RCW 11 96A 010. TEDRA
makes clear that it does not supersede other provisions
in Title 11 RCW. RCW 1196A 080(2) expressly siates
that the providens of TEDRA “shall not supersede, bud
shall supplemay, any otherwise zpplicable provisicns and
P dures ined in this title, including withowt 1i 3
those comtumed m chapter 1120, 11.24, 11.28, 11.40, 11.42,
or 11.56 RCW." Ses alse In re Extiute of Kordon, 157 Wn.2d
206, 212, 137 P3d 16 (2006) (TEDRA does not sxipersede
bt inétead shalf supplement the other p of Title 11
RCW).

Under RCW 11.48.010, only the persoaal representative has
(be authority to “maintain and prosecute’” actions on behalf of
the estate. RCW 11 48 019 states, in pevtinent part:

The perscual reprecentative shall be
msthorized in bis or her own name o
mainfain and proseciie such actions
a5 pertain to the management and
seftlement of the estate, and imay
institute suit 10 coflect any debix due
the estate or to recover auy property,
real oc personal. or for tretpazs of ary
land or character.

RCW 1148060 also expressty gives the personal
1epresentative the rigit to bying an action against an atiomey-
in-fact for conversion. RCW 11.48 060 states:

If any person, before the gramting
of ledters tesiamentary o of
administration, «hall embezzle or
alienate any of the moneys. goods,
chattels, or effects of any deceased
person, he ot sghe sholl stand
chargeable, and be iable to the

perscnal repesentiative of the estate, in
the value of the property 50 embezzled
or aliennted, together with any damage
occadoned thereby, to be recovered for
the benefit of the estate £ 5 1

The cases the beneficianes cite, Drain » Wilson, 117
Wash, 34, 200 P. 581 (1921), aud in re the Estate of
Theeler: 71 Wn 2d 789, 431 P2d 608 (1967), are inapposite.
Neither Drain nor Wheoler address whether beneficiaries
‘have staidini# to bwing an action on behalf of art estate against
an attomey-in-fact. In Drain and Whesler, the cowrt beld
that when an action supmenis a fund for the benefit of the
beneficingies nader a will, attomey fees are wammanted. Dvain

117 Wash. at 37-39: Thewler: 71 Wao 24 at 796-98; see also
Seattle Sch. Dist. No. 1 v. State, 90 W 2d 476, 54142, 585
P24 71 (1978),

The: outrof-stale cases relied on by the bensficianes, Siegal
. Nowvak, 920 So.2d 89 (Fla Dist.Ct App.2006), and Priestly
v. Priestly, 949 SW.2d 594 (Ky.1997), intetpret differem
statutory language and are mapposite. In Siegel, the Flonida
Distnict Court of Appeals allowed heneficimes of a revocable
trust to pursne a claim against the tustee for wmymoper
distributions from the trost that occuered dirmg the settlor’s
lilitinse. Slggel, 920 So.2d at 96. In Priestly, the Kemtucky
Sop Couri interpreted a Kentucky stafude to allow
clams agaiset the aduimishrator of an estate for actions the
admunistratar took before the decedent's death Priegiy, 949
SW.2d at 59798

*7 We hold that under the plain and wnambiguous language
of Title 11 RCW, only the persopal represeamnve has the
authority fo bring claims for bseach of fiduciary duty and
conversion on behalf of the Esiate against Brian while
actng as (he aitomey-in-fact Accordngply, we affrm the
d inatiog that the beneficiaries do not bave ling o

bring claims against Brian for treach of fduciaty duty and

conversion while acting as the attoraey-in-fact. i

Next, the beneficiaries contend the court erred in denyue
their TEDRA petition 1o remove Brian as the personal
representative of the Estate The bemeficianes argue the
conflict of infterest befween nmamnuring the Estate while
uying to avoid personal iiability “mandares Brian's removal
a3 personal represeniative ” Because the undisputed record
establishes a conflict of interest. we hold the cowt ered
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in di.smmmg the request fo remove den s the pﬂsml

for gt of'i and &
wheﬂn(mbrmxclmagxmst&mn the attorney. mfm
for breach of fdnciary duty and couversion.

The personal representative owes fhe beneficiary of an estate.
a fidueiary duty to act in the best interest of the estate. In
1% Estaite of Larson, 103 Wa.2d 517, 520-21, 694 P.2d 1051
{1983) “[A}u estate beneﬁmafycmmm hisor hﬂ‘ mtetst
in the eslate by iuvmg the p o4

if the p 1 breaches a fiduciaty duty o
the slate MURCWIIGSO"OM 11.28.250. Trask »
Buthiz; 123 Wn2d 835, 84344, 872 P.2d 1080 (1994} RCW
11.68.070 provides, in pertinent part;

committed, or is sbout to comnit a
frand upan the estate, ox is inconpetent
to act. or is pemumsntly removed
from the stafe. or has wrongfally
neglected the estate, or has neglected
to perform any acts as soch persomn]
tepresentative, or for any other cause
of reason which to the comt appears
necessaty, it shall have power and
mirtharity, after nolice and hearing to
revoke such Itters. The manner of the
nolice and of the service of the same
md of the time of hearing shall be
wholly in the discretion of the court,

If any personal refwesentative who
has been pranted nomintervention
powers fails lo execute his ot her
bust Githfully or it subjeci to
resnoval for any reason specified in
RCW 11.28 250 33 now or her=after
nmended, upon pefition of .. sy
heir, devisee, [or] legatee, .. such
pefilion being supported by affidavit
which makes a prima face showing
of cavse for remaval or restriction
of powexs, .. and if _ it appears
that said personal representative has
not faithsfully discharzed said trust
or is subject to removal for any
reason specified in RCW 11 28 250
as now or hereafter amended, then
tn ihe discretion of the cowrt fhe
powers of the personal representative
oy be resincted or the personal
wmay be dand a
succssonqlpmma!

RCW 1128250 provides:

Whensver the court has reason
to  believe that any personal
representative has wasted. emibezzled,
or mismaniged, or i5 abowt ko waste,
or embezzle the propenty of the estate
comnifted to his or her charge, or has

and if the cowt for any such reasons
revokes such letters the powers of such
personal sepresentative thall st once
cease, and il shall be the dufy of the
cowt lo inmnedintely appoint some
other peronal representative, as in this
title provided.

*8 Comai wilh the p m RCW 11.68.070
and 11.28.350, the plain and umambiguous lmigtage of
the TEDRA statnte gives a beneficiary standisiz to file a
petition to remove the personal representative. Specifically,
a “beneficiary” has standing to “have a judicial procesding”
to detenning "any question arising in the adnu: ion of an
estate,” including questions relating to “a change of persanzl
representative.” RCW 11 96A 030(S5)(e), .080(1), .030(2)(<c)
(i

B the wudegpured record blishes a couflict of
interest, the coust exred in diswmissing the THJRA pelition
to remove Bring as the p 1 ve for |

of tuvestigating and derun.n.umt, whether to bring an acbm
for breach of fiduciary duty and conversion on behalf of the
Estate On remand, the court shall appoint an interim personal
representative to determine whether to pursue an action on
behalf of the Estaie againai Brian as the aftormey-in-éact for
Bojilina from 2007 uatil her deatls in 2013 See Jones, 152
Wn2dat 19

We affirm in part, revesse in part, and reqand, s

WE CONCUR: VEREITEN and APPELWICK, J7
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Footnotes

1 We use first names for purposes of clarity

2 8 the courl idered ial outside the pleadings, a CR 12(b)(6) mnton to ditrios ks trealed as motien for
summary judgment under CR 56, Sea-Pac Co. v. United Food & Canmercinl Workers Locel Union 44, 103 Wn 2d 800,
802, 698 P.2d 217 (1885)

3 in the reply brief, the benefitiaries move to strike the portions of the brief that ad the merite of the claims for
breach of Rduciary duty and conversian. The beneliciaries argue the court did nat reach the merita of the claims. Because
the record bEshas the court add 4 only the threshold issue of sl ‘we do not ijer the on
the merits. RAP 2_4(a).

4 In addition to arguing the beneficiaries have standing under TEDRA, the Waahinglon Academy of Elder Law
argue the beneficiaries have standing under the slaver stalute, chapter 11.84 RCW. The dn!lnu.hn of "matter* under
TEDRA includea clams under the slayer statule. RCW 11.96A D30{2){e}. } . thia ia rained for
{he first ime on appsn!, we granted the motion to strike this argument.

5 The legisiature amended RCW 11.86A.030(2)(c) in 2015 lo add subsechion (vi) to include the determination of any
question relating to “the powers and duties of a statulory Sust ndvisor or direcied truales of 2 drectad busl under chopler
11.98A RCW * Laws of 2015, ch. 115 § 1.

6 RCW 420 045(1) also provides that ‘{afil causes of action by a person ... Mwmvehhwmdmprmnmw

7 Acconfingly, the court did not 21T in ruling the beneticiaries did not have st 9 ha Y of an 0.
Nonelheless, as noted, Brian produced approximately 4,200 pages of financial records and an accounting.

B 8oth parties roquest attomey lees under RCW 11.96A 150(1) and RAP 18.1. We deckne to award aflomny leea.

End of Document € 2010 Themson Reuters, No diali ib orgnal U S. Govemment Works.
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CERTIFICATE OF SERVICE

The undersigned certifies under the penalty of perjury under the
laws of the State of Washington that I am now and at all times herein
mentioned a resident of the State of Washington, over the age of eighteen
years, not a party to or interested in the above-entitled action, and competent
to be a witness herein.

On the date given below, I caused to be served the foregoing

document on the following persons and in the manner listed below:

Allan L. Overland [} U.S. First Class Mail, postage

Law Office of Allan L. Overland %ep aid 1
705 S. Ninth St., Suite 101 Via Legal Messenger

) & L1 Overnight Courier
Tacoma, WA 98405-4678 M Electronically via email

[] Facsimile

DATED this gf[‘j-% day of July 2019, at Tacoma, Washington.

7 /@é&é//%%

n Shackelford, PP, P1/S
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