
I 

2 

3 

4 

5 

6 

7 

8 

FILED 
Court of Appeals 

Division II 
State of Washington 
312812019 12:09 PM 

IN THE COURT OF APPEALS 
OF THE STATE OF WASHINGTON 

DIVISION II 

IN RE THE PERSONAL RESTRAINT 
9 PETITION OF: 

10 NO. 52642-5 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

JAMES MITCHELL, 

Petitioner. 
STATE'S RESPONSE TO PERSONAL 
RESTRAINT PETITION 

I. ISSUES PERTAINING TO PERSONAL RESTRAINT PETITION: 

1. Must the petition be dismissed where the petitioner cannot show actual 

prejudice to a constitutional right? 

2. Must the petition be· dismissed because it does not establish a fundamental 

defect which inherently results in a complete miscarriage of justice? 

II. STATUS OF PETITIONER: 

Petitioner, James Mitchell, is restrained pursuant to a Judgment and Sentence 

(Appendix "A") entered in Pierce County Cause No. 14-1-02979-1. 

On March 25, 2016, petitioner was found guilty of Murder in the First Degree. 

III. FACTS 

On February 6, 1993, Shawonika Elliott was a seven year old girl spending the 

night with her cousins at her aunt's apartment. 1/26/2016 RP 314. Elliot's aunt, Linda 
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Robinson, often provided childcare for her sisters' children. 1/25/2015 RP 250. The cousins 

were sleeping in the living room of the small one-bedroom apartment. 1/26/2016 RP 315. 

Elliott was awakened by the smoke-alarm going off. 1/26/2016 RP 316. She remembered 

that Robinson had started to make Top-Ramen. 1/26/2016 RP 319. Elliott smelled 

something burning in the kitchen and wondered why her aunt was burning the Top-Ramen. 

1/26/2016 RP 320. Elliott went to the kitchen to find out what was going on. Id. 

Elliott found Robinson laying on the kitchen floor in a pool of blood. 1/26/2016 RP 

321. Elliott turned off the stove. 1/26/2016 RP 320. She then went across the landing to 

ask the neighbor to call 911. 1/26/2016 RP 322. 

Police and medical aid arrived and discovered that Robinson was dead. 1/272016 

RP 445. Detectives arrived to investigate. They observed that Robinson had been stabbed 

multiple times in the back. 1/27/2016 RP 461. They found the phone nearby. It had been 

removed from the wall; the cord disconnected or cut. 1/27/2016 RP 462, 2/8/2016 RP 810. 

Detectives noted blood smears on the refrigerator. 2/8/20 I 6 RP 807. There was blood 

spatter in the hall and on the front of the nightstand in the bedroom. 2/8/2016 RP 814, 816. 

Blood samples were collected from the bathroom floor, the hallway, the bedroom, the 

bedroom vanity and dresser, a child's coat, and the kitchen wall. 2/3/2016 RP 525. 

An autopsy confirmed that Robinson had been stabbed several times in the back; 

actually IO times. 2/9/2016 RP 974. Robinson had numerous defensive cutting or stab 

wounds on her hands and arms. 2/9/2016 RP 969,970, 973. She had numerous superficial 

cut or stab wounds on her chest and torso. 2/9/2016 RP 968,969. Two of the stab wounds 

to her back were very deep. One penetrated the chest cavity and lung. 2/9/2016 RP 977. 
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Another punctured her liver. Id. The cause of death was from blood loss or a punctured 

lung, caused by the knife wounds. 2/9/2016 RP 978. 

In 2013, Det. Kobel of the Pierce County Sheriffs Dept. began to reexamine the 

case. 1/25/2016 RP 182. He reviewed the photographs and evidence that had been 

collected. 1/25/2016 RP 184-185. He sent the blood sample swabs to the crime laboratory 

for DNA analysis. 1/25/2016 RP 208. At least five of the samples, including those taken 

from the locations in the kitchen and the bedroom were positive as the DNA of the 

defendant. 2/10/2016 RP 65. 

Police located the defendant, who was living in Florida. 2/10/2016 

RP 103. The defendant was arrested and returned to Washington. 2/10/2016 RP 104. 

IV. ARGUMENT: 

A. THE TRIAL COURT ISSUED A TENTATIVE IN LIMINE RULING-IT 
DID NOT EXCLUDE PETITIONER'S OTHER SUSPECT EVIDENCE. 

The trial court's order granting the state's motion to exclude other suspect evidence 

was tentative. CP 187. The trial court unambiguously expressed the tentative nature of its 

ruling in a written pretrial order: 

The defendant has the burden to produce the necessary evidence of 
connection between the crime and the other suspects. Here, the defendant 
has failed to produce such evidence. Defendant may re-litigate the issue of 
other suspect evidence based on evidence produced or proffered at trial. 

Id. The consequences of a tentative in limine ruling are well settled. 

If the trial court has made a definite, final ruling, on the record, the parties 
should be entitled to rely on that ruling without again raising objections 
during trial. When the trial court refuses to rule, or makes only a tentative 
ruling subject to evidence developed at trial, the parties are under a duty to 
raise the issue at the appropriate time with proper objections at trial. 

When a ruling on a motion in limine is tentative, any error in admitting or 
excluding evidence is waived unless the trial court is given an opportunity to 
reconsider its ruling. 
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(internal quotation marks, braces, and citations omitted) State v. Powell, 126 Wn.2d 244, 

256, 893 P.2d 615, 623 ( 1995). "A defendant who does not seek a final ruling on a motion 

in limine after a court issues a tentative ruling waives any objection to the exclusion of the 

evidence." State v. Riker, 123 Wn.2d 351, 369, 869 P.2d 43, 53 (1994) (citing State v. 

Carlson, 61 Wn. App. 865 , 875, 812 P.2d 536 (1991 )). 

Petitioner's claim that the trial court excluded "other suspect" evidence from his 

trial is false and should be rejected. Petitioner retained a full and fair opportunity to 

present such evidence in the course of his trial. 

B. PETITIONER HAS FAILED TO IDENTIFY ANY ADMISSIBLE OTHER 
SUSPECT EVIDENCE THAT SHOULD HA VE BEEN ADMITTED AT 
TRIAL. 

Petitioner presents the following items as other suspect evidence that his trial 

counsel should have had admitted at trial: Attachments D, E, F, and G. Petition at 23-26. 

Petitioner does not tell this court what that evidence is. 1 Petitioner has the burden of 

demonstrating the admissibility of his proffered other suspect evidence. State v. 

Pacheco, 107 Wn.2d 59, 67, 726 P.2d 981 (1986). Petitioner leaves it for this Court to sort 

through his attachments and make evidentiary decisions and evidentiary arguments on his 

behalf. The petition completely avoids the issue of evidentiary admissibility and should be 

denied for that reason. Alternatively, even if this Court does sort through petitioner's 

attachments D, E, F, and G, there is no substance to petitioner's claim that his trial counsel 

deficiently failed to present other suspect evidence. 

Defendant's "other suspect" evidence argument collapses without the testimony of 

Mark McGruder. Petitioner argues that Mark McGruder is the witness who established 

1 The documents themselves are layered hearsay. 
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that Lee Chandler (the "other suspect") had the opportunity to kill Ms. Robinson and "had 

a history of acting out violently over drugs and money, and acting 'scary' and paranoid 

when smoking crack-cocaine, which he did on a regular basis." Petition at 24. Without 

Mr. McGruder's statements all that remains of petitioner's purported "other suspect" 

evidence are claims that Mr. Chandler "had a relationship with Ms. Robinson involving 

sex, drugs and money." Id. This assertion of "other suspect" evidence is insufficient 

because it fails to even promise evidence demonstrating "an adequate nexus between the 

alleged other suspect and the crime." State v. Franklin, 180 Wn.2d 371, 373, 325 P.3d 

159, 160 (2014). 

Petitioner has failed to establish that his trial lawyer deficiently failed to call Mr. 

McGruder as a witness. Specifically, petitioner has failed to demonstrate that Mr. 

McGruder was available as a witness that his trial counsel could have called. Mark 

McGruder died on February 23, 20 I 0, about six years before petitioner's trial commenced. 

Appendix B. Petitioner points to statements made by Mr. McGruder, but those statements 

are hearsay.2 

Sylvia Patrick told Detective O'Hem that Lee Chandler and Ms. Robinson were 

smoking buddies, and that Ms. Robinson told her that "Lee would call and have Linda go 

and get the stuff and bring. [sic]" Petition, Attachment D at 000724. Ms. Patrick also said 

"I heard two days before from Linda that he, parenthesis, Lee, owed her some money and 

25 2 Although Retired Detective O'Hern's statements made in his notes were admissible as past recollection 
recorded statements pursuant to ER 803(a)(5), Mr. McGruder's statements to Retired Detective O'Hern are 
merely inadmissible hearsay. 
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that he was coming to pay her back. I was there." Id. Petitioner has failed to demonstrate 

how these hearsay relations of Ms. Robinson to Ms. Patrick were admissible evidence 

available to petitioner's trial counsel. Alternatively, petitioner has failed to demonstrate 

that Ms. Patrick was, herself, available to petitioner's trial counsel as a witness. 

Petitioner presents Lee Chandler as the "other suspect" petitioner's trial counsel 

should have presented at trial. Petition at 23-25. Attachment D contains Lee Chandler's 

statement that he had known Linda Robinson, that they were friends, and that Ms. 

Robinson would come over to the house and sometimes smoke crack, sometimes drink 

wine, and sometimes have sex. Petition, Attachment D at 000722. Mr. Chandler told 

Detective O'Hern that the last time that he saw Ms. Robinson was January 7. Id. Mr. 

Chandler also made similar statements as related in Petition, Attachment E. This is the 

report following Mr. Chandler's polygraph examination. None of those statements provide 

any kind of nexus between Mr. Chandler and the crime. Franklin, supra. Furthermore, 

petitioner has failed to demonstrate that Mr. Chandler was a witness available to his trial 

counsel who would have voluntarily come forward and testified to his own self­

incrimination in the course of petitioner's trial. 

Petitioner argues that Mr. Chandler "was the investigating officer's main suspect." 

Petition at 23. This statement is not admissible evidence and petitioner's trial counsel 

cannot be faulted for any failure to present it. 

Petition, Attachment F relates Retired Detective O'Hern's recollection that Lee 

Chandler took a polygraph and failed (Petition, Attachment Fat 000943). Petition, 
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Attachment Eis the report following that polygraph. Petitioner's trial counsel would have 

obviously recognized that the polygraph was inadmissible as evidence. 3 

Petitioner has failed to demonstrate that his trial counsel had viable "other suspect" 

evidence that she could have presented at trial. To admit evidence suggesting that another 

person committed the crime, the defendant must lay a foundation establishing a "train of 

facts or circumstances" that provides a clear nexus between the other person and the 

cnme. State v. Strizheus, 163 Wn. App. 820,830,262 P.3d 100 (2011). 

The offered evidence must demonstrate a "step taken by the third party that 
indicates an intention to act" on the motive or opportunity. State v. 
Rehak, 67 Wn.App. 157,163,834 P.2d 651 (1992). The defendant has the 
burden of showing that the other suspect evidence is admissible. State v. 
Pacheco, 107 Wash.2d 59, 67, 726 P.2d 981 (1986). 

Id., 163 Wn. App. at 830. Petitioner has failed to demonstrate that his trial counsel could 

have presented admissible other suspect evidence at trial. The claim of ineffective 

assistance of counsel should fail because petitioner has failed to demonstrate deficient 

performance of counsel. Strickland v. Washington, 466 U.S. 668, 687, 104 S.Ct. 2052, 80 

L.Ed.2d 674 (1984). 

Alternatively, petitioner has failed to satisfy the actual prejudice prong of 

Strickland because he has not demonstrated how the failure of his trial counsel to secure 

admission of any item or items of evidence resulted in "a reasonable probability that, but 

for counsel's deficient performance, the outcome of the proceedings would have been 

different." Statev.Lopez, 190Wn.2d 104, 125,410P.3d 1117, 1127(2018)(citing 

3 See In re Hawkins, 169 Wn.2d 796,802,238 P.3d 1175, 1177 (2010) where the Supreme Court stated that 
the courts have consistently recognized as polygraph examinations as unreliable and, unless stipulated to by 
all parties, inadmissible. Petitioner makes an argument that the inadmissible polygraph evidence would have 
been admissible in an ER 104(a) hearing. Petition at 24. This is wrong. One of the crucial points in 
evaluating the admissibility of other suspect evidence is that the strength of the "other suspect" evidence is 
not to be considered by the trial court. State v. Franklin, 180 Wn.2d 371, 372-73, 325 P.3d 159, 160 (2014). 
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multiple cases). Petitioner's "other suspect evidence" argument is devoid of any 

evidentiary discussion. It is impossible for petitioner to prove prejudice resulting from the 

non-admission of evidence when petitioner fails to identify the evidence that should have 

been admitted. 

C. THE PROSECUTOR FAIRLY ARGUED THE BLOOD EVIDENCE IN 
THIS CASE. 

The prosecutor presented the following statement in his closing argument: 

He was there -- he was there that night, and he bled that night; and he didn't 
just bleed a little bit, and he didn't just bleed in one place. He bled far and 
wide in that apartment, and his blood was mixed with hers which means they 
bled at the same time. 

2/22/16 VRP 1081. Petitioner does not challenge the prosecutor's argument regarding the 

volume of his blood deposited in Ms. Robinson's apartment. Petition at 28-31. Nor does 

petitioner challenge the prosecutor's argument that his blood was mixed with Ms. 

Robinson's blood.4 Id. Petitioner only challenges the inference that the prosecutor asked 

the jury to draw from the evidence" ... which means they bled at the same time." Defense 

counsel did not object to this argument during the trial because it was fair argument. The 

prosecutor in this case argued an inference from the available facts. This argument is not 

misconduct. 

The prosecutor later presented a related, but different argument: 

But more importantly than that is, actually, the blood that's on the jacket. 
Now, you heard a lot of different blood evidence, and you took notes, and 
maybe you made a chart, maybe you haven't; but if you did make a chart, 
what you're going to see is that the blood that was on Linda's jeans was Mr. 
Mitchell's, and the blood that was on the dresser was Mr. Mitchell's and the 
blood on the envelope. The blood on the jacket was Mr. Mitchell's and then 
a second donor consistent with Linda Robinson which only makes sense 
because it was transfer blood; remember that? Detective Kobel told you the 

4 Testimony as to mixed samples of Ms. Robinson's and Petitioner's blood is found at 2/10/ 16 VRP 59, 63. 
Testimony relating to a mixed sample of Petitioner's blood and a sample which could neither include nor 
exclude Ms. Robinson's blood is found at 2/10/16 VRP 48-50. 
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blood on the dresser and on the papers, that was drops; but the blood on the 
jacket was transfer blood from touching. If you're cut and you drip blood, it's 
your blood. If you've just murdered somebody with, what, twelve, fourteen 
stab wounds, your hands are going to be bloody with your blood and her 
blood; so it's significant that the blood on the jacket is both transfer blood and 
mixed blood because it shows not only did Mr. Mitchell bleed there that night, 
he bled at the same time as Linda; and the reason that he bled at the same 
time as Linda is that he murdered Linda with a knife. 

2/22/16 VRP 1087-88. The argument that Petitioner's blood is found on the jeans Ms. 

Robinson was wearing when she was stabbed to death is relevant evidence which really 

does tend to show that petitioner was the person who stabbed Ms. Robinson to death. 

The prosecutor reiterated the argument near the conclusion of his closing argument: 

We know that Mr. Mitchell attacked her in her own home, that he came at her 
from the front, and she defended herself. That means there was a struggle. 
We know that he got cut because he bled, and he bled at the exact same time 
that she did, and we know when she bled. She bled when she was murdered. 
He bled at the same time because he was the murderer, and he left his blood 
in the bedroom and on the phone cord and on the back of Linda Robinson's 
pants. 

This argument summarizes the arguments already presented. 

The prosecutor presented the argument from another angle during rebuttal: 

You know, time passes, memories fade, people make up stories; but the one 
thing that doesn't fade and doesn't make up stories, that has no interest or bias 
in the outcome is the DNA, the DNA of the killer; and we know it's the killer 
because of where it was deposited away from the body, on the back of the 
body, in the bedroom, how it was deposited, drips, not spatter from the fight, 
drips from a cut; and when it was deposited, the same time that Linda 
Robinson bled, mixed with her blood. She bled that night when she was 
murdered, and Mr. Mitchell's blood mixed with hers because he's the one who 
murdered her. 

2/22/16 VRP 1143-44. 

A petitioner alleging prosecutorial misconduct where there was no 

contemporaneous objection "must show the prosecutor's misconduct was 

so flagrant and ill intentioned that (1) no curative instruction would have obviated any 
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prejudicial effect on the jury and (2) the resulting prejudice had a substantial likelihood of 

affecting the jury verdict." (internal quotation omitted) State v. Scherf, 192 Wn.2d 350, 

394,429 P.3d 776, 800 (2018). There is nothing "flagrant and ill-intentioned" about this 

argument. 

The prosecutor in this case did not just rely upon petitioner's blood mixed with Ms. 

Robinson's to prove that defendant stabbed Ms. Robinson to death. He also relied upon 

the distribution of petitioner's dripped blood throughout Ms. Robinson's apartment, 

petitioner's blood (both mixed and transferred) upon Ms. Robinson's clothes, petitioner's 

blood on the severed telephone cord. This was fair argument based upon the evidence 

presented. It was not prosecutorial misconduct. It was certainly not flagrant and ill­

intentioned. 

Petitioner's Confrontation Clause argument is frivolous, because the prosecution in 

this case did not imply that defendant tailored his testimony and the State introduced no 

new evidence in its closing and rebuttal arguments. See State v. Martin, 171 Wn.2d 521, 

536,252 P.3d 872 (2011). 

D. THE PROSECUTOR FAIRLY ARGUED DEFENDANT'S 
CREDIBILITY IN CLOSING ARGUMENT. 

Petitioner argues that the prosecutor "spent a considerable portion of his closing 

argument telling the jury that he believed Mr. Mitchell's testimony was a lie." Petition at 

31. That is false. The prosecutor's credibility argument carefully related the facts of the 

case to the issue of petitioner's credibility. 

Petitioner presents only two particular instances of claimed misconduct. Petition at 

33. When these examples are viewed in context, it is immediately apparent that the 

prosecutor presented credibility arguments related to the facts of the case. 

/ 
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For his first claimed example, petitioner presents a mere sentence fragment. 

Petition at 32-33. The entire sentence reads: "So, Mr. Mitchell's testimony isn't consistent 

with itself. It's shifted around. It isn't consistent with what other witnesses told you, and it 

simply isn't believable, and you shouldn't believe it, and the reason you shouldn't believe it 

is because it's not true." 2/22/16 VRP 1096. 

Petitioner's second claimed example is a sentence taken out of context. Petition at 

33. The entire paragraph fairly expresses the prosecutor's argument: 

Counsel said the idea of this attack, this violent attack, doesn't make sense if 
it's just a friendly visit, and she's exactly right; but you know it was that kind 
of an attack. You saw the crime scene photographs. You saw the autopsy 
photographs. You know exactly what kind of an attack it was. It was not a 
friendly visit. What Mr. Mitchell told you was not what actually happened. 
This was a premeditated attack. Think about where she ended up. Think 
about the handprint on the wall. There's a knock at the door; and, remember, 
she talked to people on the phone. She talked to George Caldwell. She talked 
to the other men that you heard from, what are you doing tonight? Just 
watching the kids; nobody else here with me. She didn't tell any story about 
James Mitchell and some other guy coming over and there being this big ole 
fight, and there's blood here and this and that, and I'm calling the police. No. 
And she would have told somebody. She's on the phone all the time, talking 
to everybody about everything. 

2/22/16 VRP 1143. This is an argument relating the facts to the evidence. This is not an 

expression of personal opinion. 

Petitioner's trial counsel did not object to this argument because it was proper 

argument. There is nothing "flagrant or ill-intentioned" about it. State v. Scherf, supra. 

Petitioner has not demonstrated prosecutorial misconduct. 
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E. PETITIONER'S CONFRONTATION CLAUSE CLAIMS ARE 
FRIVOLOUS. 

Hilding Johnson, a forensic investigator,5 testified on February 3, 20166 about his 

participation in a homicide investigation that took place in 1993. 2/3/ 16 VRP 519-623. 

Mr. Johnson had no independent recollection of the crime scene in this case when he 

testified at trial, so many years later. 7 2/3/16 VRP 519. Ted Schlosser, another forensic 

investigator,8 testified on February, 8, 20169 about his participation in the same 1993 

homicide investigation. 2/8/16 VRP 736-765. Mr. Johnson had no independent 

recollection of the crime scene in this case when he testified at trial. 10 

Pretrial, petitioner objected to the testimony of Mr. Johnson and Mr. Schlosser on 

hearsay and confrontation clause grounds. 11 That motion was denied. 12 The trial court 

held that the police reports and property sheets drafted by Mr. Johnson and Mr. Schlosser 

were "admissible under ER 803(a)(5) as prior recollections recorded, assuming proper 

foundation is laid." CP 186. This ruling implicitly rejected petitioner's Confrontation 

Clause claim relating to Mr. Johnson and Mr. Schlosser, which was preserved as a 

continuing objection. 2/3/16 VRP 493; 2/8/16 VRP 34. Petitioner does not present the 

hearsay objection to this court for review. 

Petitioner argues that "Because the reports are testimonial, allowing the forensic 

investigators to read directly from their reports, without any independent recollection, 

deprived Mr. Mitchell of the right to confront the witnesses against him." Petition at 39-

5 2/3/16 VRP 503. 
6 2/3/16 VRP 489. 
7 "I have a collage vision ofa part of the scene, and that's it." 2/3/ 16 VRP 519-20. 
8 2/8/16 VRP 736. 
9 2/8/16 VRP 734. 
10 2/8/16 VRP 737. 
11 The State's motion to admit is found at CP 78-88, petitioner's response is found at CP 159-175, 
12 CP 186-88. 
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40. This argument was "squarely presented" and squarely rejected by the United States 

Supreme Court in United States v. Owens, 484 U.S. 554, 559, 108 S. Ct. 838, 98 L. Ed. 2d 

951 ( 1988). 13 Owens involved a crucial forgotten eyewitness identification admitted 

through the testifying declarant eyewitness pursuant to FRE 80l(d)(l)(C) (statement of 

identification hearsay exclusion). Owens, 484 U.S. at 555-56. The Court's conclusion 

was unambiguous: "We do not think that a constitutional line drawn by the Confrontation 

Clause falls between a forgetful witness' live testimony that he once believed this 

defendant to be the perpetrator of the crime, and the introduction of the witness' earlier 

statement to that effect." United States v. Owens, 484 U.S. 554, 560, 108 S. Ct. 838, 843, 

98 L. Ed. 2d 951 (1988). 

Crawford v. Washington, 541 U.S. 36, 61, 124 S.Ct. 1354, 158 L.Ed.2d 177 (2004) 

did not overrule United States v. Owens. Justice Scalia authored both opinions and 

included the following language in Crawford: "Where testimonial evidence is at issue, 

however, the Sixth Amendment demands what the common law required: unavailability 

and a prior opportunity for cross-examination." Crawford v. Washington, 541 U.S. at 68. 

Justice Scalia underlined that precise point: "Finally, we reiterate that, when the declarant 

appears for cross-examination at trial, the Confrontation Clause places no constraints at all 

on the use of his prior testimonial statements." 14 Crawford v. Washington, 541 U.S. at 59 

(fn. 9). The continued vitality of Owens is recognized in the Courts of Appeal. See United 

States v. Mallory, 902 F.3d 584,591 (6th Cir. 2018); United States v. Ghilarducci, 480 

13 California v. Green, 399 U.S. 149, 157, 90 S.Ct. 1930, 26 L.Ed.2d 489 (1970), and Delaware v. 
Fensterer, 474 U.S. 15, 18, 106 S. Ct. 292,294, 88 L. Ed. 2d 15 (1985) were the cases which led up to 
Owens . 
14 The personal restraint petition hammers home the point that Mr. Johnson's and Mr. Schlosser's respective 
testimonies were "testimonial." Petition at 37-39. 
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F.3d 542, 548-550 (7th Cir. 2007); Yanez v. Minnesota, 562 F.3d 958, 964-65 (8th Cir. 

2009); United States v. Romo-Chavez, 681 F.3d 955,961 (9th Cir. 2012); Childers v. 

Floyd, 642 F.3d 953, 972-73 (11th Cir. 2011), cert. granted,judgment vacated on other 

grounds, 568 U.S. 1190, 133 S. Ct. 1452, 185 L. Ed. 2d 358 (2013), and opinion 

reinstated, 736 F.3d 1331 (11th Cir. 2013). The Washington Supreme Court has spoken 

conclusively on the issue: "Significantly, Crawford neither overruled nor called into 

question either Fensterer 15 or Owens. State v. Price, 158 Wn.2d 630, 647, 146 P.3d 1183, 

1191 (2006). 

Petitioner does not claim that the trial court imposed any improper limitation upon 

his cross examination of either Mr. Johnson or Mr. Schlosser. Petitioner's entire 

Confrontation Clause claim is founded upon the witnesses' quite understandable (after 22 

years) forgetfulness. That claim is foreclosed by Owens and State v. Price: 

In sum, all of the purposes of the confrontation clause are satisfied even when 
a witness answers that he or she is unable to recall. Thus, we hold that when 
a witness is asked questions about the events at issue and about his or her 
prior statements, but answers that he or she is unable to remember the charged 
events or the prior statements, this provides the defendant sufficient 
opportunity for cross-examination to satisfy the confrontation clause. We 
conclude that a witness's inability to remember does not implicate Crawford 
nor foreclose admission of pretrial statements. 

State v. Price, 158 Wn.2d at 650 (citing cases). 

Petitioner's misleading Confrontation Clause claim should be denied because it is 

foreclosed by controlling United States Supreme Court and Washington Supreme Court 

precedent. 

15 "[T]he confrontation clause offers no guaranty that every witness called by the prosecution will refrain 
from giving testimony that is ·'marred by forgetfulness". State v. Price, 158 Wn.2d 630, 649, 146 P.3d 1183, 
1192 (2006) quoting Delaware v. Fensterer, 474 U.S . at 22. 
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F. DEFENSE COUNSEL NEVER HAD A SPOLIATION CLAIM TO 
MAKE, OR THAT PETITIONER WAS PREJUDICED BY THE 
FAILURE TO MAKE SPOLIATION CLAIM. 

1. Petitioner has failed to demonstrate that the bloody knife was 
evidence. 

Petitioner asserts that his defense counsel deficiently failed to request a spoliation 

instruction in this case. Petition at 45-46. Spoliation is "[t]he intentional destruction of 

evidence." Henderson v. Tyrrell, 80 Wn.App. 592,605,910 P.2d 522 (1996). There can 

be no finding of spoliation absent a finding of bad faith. Id. 80 Wn.App. at 609. Petitioner 

has failed to demonstrate his lawyer's deficient performance because he has failed to 

demonstrate (1) that "evidence" was destroyed, (2) that any destruction was intentional, 

and (3) that any the evidence was destroyed in bad faith. 

Petitioner makes the following assertion: 

Det. O'Hem discovered the likely weapon, a bloody knife, which was 
discovered on or immediately following the night of Ms. Robinson's death. 
2.18.16 RP 834-35. 

Petition at 45. That assertion is false. Nothing in the cited VRP supports the conclusion 

that Det. O'Hem himself discovered the weapon. 16 Id. Nothing in the cited VRP supports 

the conclusion that the bloody knife was 'the likely weapon." Id. 

Retired Detective O'Hem's notes included the following notation: "Bloody knife 

from sawed off shotgun, Case No. 930380408, found by apartment manager between 02/06 

and 02/07. 2/8/16 VRP 832. Retired Detective O'Hem stated: "I have no actual 

recollection of why I even wrote that down." 2/8/16 VRP 833. Retired Detective O'Hem 

did not think that the knife and the shotgun related to this case: "No, It's obvious that it 

16 The fact that another police officer responded to get the sawed-off shotgun is addressed at 2/8/16 VRP 864. 
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was something else relating to another case. I had about three different homicides going at 

the same time ... " 17 Petition, Attachment Fat 000960. 

Retired Detective O'Hern was asked to review Exhibit 84, a property report for that 

case number which stated where the knife and sawed off shotgun were found. 2/ 18/16 

VRP 834. He read from the document: 

Yeah, I'm looking at an address. There's -- okay. There's an address up here 
of 8814 -- I think it's Wadsworth Southwest. That's where the property was 
obtained from between 6 and 7, which I'm assuming is the date of that month; 
so I'm assuming that's where it was found. 

Id. Retired Detective O'Hern testified that location is not near the murder in this case. Id. 

The apartment manager apparently found the knife with possibly dried blood on it and a 

sawed off shotgun in a little room with a door that could be opened with a credit card. 

2/8/ l 6 VRP 866. The report included a request that the knife be processed for fingerprints 

and the possible blood on the knife blade. 2/8/16 VRP 867. Retired Detective O'Hern had 

no recollection of what was done with that request. Id. The record contains no suggestion 

how long the knife had been in the "little room" before it was discovered by the apartment 

manager. 2/8/16 VRP, 2/9/16 VRP. 

2. Petitioner's trial counsel recognized that the missing knife was not 
evidence, but exploited it nevertheless. 

A bloody knife, along with a shotgun, was found in a place that was not near the 

scene of the murder. 2/18/16 VRP 834. In her closing argument, petitioner's trial counsel 

argued that this case was poorly investigated. 2/22/16 VRP 1107-1117. The failure to 

analyze, fingerprint, or preserve that knife was presented as evidence of poor investigation. 

2/22/ l 6 VRP 1108-09. Arguing that the knife actually was evidence would have undercut 

17 That this material applied to another case is further elaborated on in Petitioner's Attachment Fat 00961-63. 
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defense counsel's credibility with the jury, because nothing linked the "knife obtained 

from between 6 and 7" February 1993 in a location not near the February 6, 2016 murder 

scene in this case to that murder scene. 2/18/16 VRP 834. It was entirely possible that the 

knife was found in that storage room at 8814 Wadsworth on February 6 before the murder 

occurred. Trial Exhibit 84. "Strategic choices made after thorough investigation oflaw 

and facts relevant to plausible options are virtually unchallengeable." (braces and internal 

quotation omitted) State v.· Coristine, 177 Wn.2d 370,379,300 P.3d 400,404 (2013). 

(quoting In re Hubert, 138 Wn.App. 924, 928-29, 158 P.3d 1282 (2007) and Strickland v. 

Washington, 466 U.S. 668, 690-91, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984)). In this case, 

counsel realized that the knife was not evidence, and that the better argument was that the 

absence of that knife was better exploited as an example of an assertedly insufficient 

investigation. Petitioner has not demonstrated deficient performance by petitioner's trial 

counsel. 

3. Alternatively. petitioner has demonstrated neither intentional 
destruction of the knife nor bad faith on the part of the State. 

All this Court knows, from the record presented by petitioner, is that a knife that an 

apartment manager found, not near the scene of the murder, was not admitted at trial. 18 

2/18/16 VRP 834. Petitioner presents no evidence whatsoever that his trial counsel could 

have established either intentional destruction of the knife or bad faith destruction of the 

18 Defense counsel asked Retired Detective O'Hem: "But nonetheless, it [the knife found by the Apartment 
Manager at 8814 Wadsworth SW] wasn't ever tested or, to your knowledge, located in the course of this 
case?" 2/8/16 VRP 871. Again, Retired Detective O'Hem professed no memory. In the personal restraint 
petition, petitioner argues that the knife and the sawed off shotgun were "not preserved and were not 
available at the time of trial." Petition at 11. Petitioner presents Retired Detective O'Hem's testimony as 
support for this proposition, but all Retired Detective O'Hem provides is a lack ofrecall on the issue. 2/8/16 
VRP 867. Retired Detective.O'Hem did testify that there was "nothing showing that there was some follow 
up in his notes, but the record does not establish that follow up for testing was something that Retired 
Detective O'Hem would have included in his notes. 
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knife. The only link of that knife to this case is a notation in Retired Detective O'Hem's 

notes-a note that Retired Detective O'Hem believes did not relate to this case. Petition, 

Attachment Fat 000960. 

Linda Robinson was murdered in 1993. 1/26/16 VRP 316-322; 1/27/16 VRP 445. 

This case was unsolved and without suspects when Detective Kobel began to re-examine 

the case in 2013, 20 years later. 1/25/16 VRP 182. DNA was not available as something 

that could be used to identify people when this case was investigated in 1993. 2/9/16 VRP 

889-91. The reasoning behind the "bad faith" requirement expressed in Henderson is that 

bad faith provides the basis for "the inference of consciousness of a weak cause." 

Henderson, 80 Wn.App. at 609 (citing McCormick§ 265, at 191). In this case, until the 

DNA results came back from the Crime Lab, the State had no "weak cause"-it had no 

cause whatsoever. The suggestion that the State would purposefully destroy evidence in 

furtherance of a non-existent criminal case is frivolous on its face. Petitioner presents no 

evidence whatsoever that the knife in question was destroyed or hidden after Detective 

Kobel commenced his investigation in 2013. 

Petitioner has failed to demonstrate deficient attorney performance because an 

intentional and bad faith destruction of evidence argument was never available. 

Henderson, supra. 
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Petitioner's claims are meritless. The personal restraint petitions should be 

dismissed. 

DA TED: March 28, 2019. 

MARYE. ROBNETT 

Mark von Wahlde 
Deputy Prosecuting Attorney 
WSB #18373 

Certificate of Service: ~ 
The undersigned certifies that on this day she delivered b ail 
and/or ABC-LMI delivery to the attorney of record fort pellant 
and appellant c/o his or her attorney or to the attorney of record for the 
respondent and respondent c/o of his or her attorney true and correct 
copies of the document lo which this certificate is attached. This statement 
is certified to be true and correct under penalty of perjury of the laws of the 
State of Washing Signed at Tacoma, Washington , on the date below. 

~ S-ig_n_a;.J.ur_eJ/-..L.l,~:v.......:...__¥1,_ 
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MAR25 2016 

STATE OFWAS.rlINGTON, 

Plaintiff, CAUSE NO: l4-l-02sY79-1 

vs. 

JAMES EDWAlID MITCHELL, 

Defendant. 

WARRANT OF COMMITMENT 
l) 0 Camty Jail 
2) CS:1 Dept. of Carecti1Y1S MAR 2 8 2016 
3) 0 Otha- Custody 

THE STATE OF WASlill-TGTON TO THE DIRECTOR OF ADULT DETEl-TI1ON OF PIERCE COUNTY: 

WHEREAS, JudgmerJt has been prooounced sgainst the defendant in the Superia- Court of the State of 
Wamingt.an fer the Camty of Pierce, that the defendant be puriished as specified in the Judgmi!nt and 
Sentence/Order Modifyirig.lR~ok.irag Probstia'l/Ccrnrnunity SUpervisim, a full and ccrrect Ctl)Y of which is 
sttached hereto. 

[ ] 1. YOU, THE DIRECTOR, AF:E COMMANDED to receive the defendsru: fer 
cl~ficaticr" ca-,finement and pla.cemeru BS a-da-ed in th~ fudgn,er,t md Sentence. 
(St?itenc~ of ccnfin':fnent in PiE!"ce Cairity Jail). 

[X] 2. YOU, THE DIRECTOR, ARE COMMA?IDED to tske and deliver the d~fer1dsru: to 
the proper offic-:rs of the D..psrtmeru of Canctims; and 

YOU, THE PROPER OFfc1CERS OF THE DEPARTMENT OF COP..RECTIONS, 
AF.E COMMANDED to receive the defendant fer dassific:aticn, ccnfinement end 
placement as a-dE!'ed in the Juduaett end Smtence. (Smtence of cmfmemau in 
Departmelt of Carrecticru aistody). 

WARRANT OF 
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( >fflce or Pnlsecutlna Allurney 
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- Case Number: 14-1-02979-1 Date: March 28, 2A 
SeriallO: 6C275002-8B78-4941-9F0-6F4EOC8DF 
Certified By: Kevin Stock Pierce County Clerk, Washington 

( J 3. YOU, THE DIRECTOR, ARE CO:MM..AJ-TDED to receive the defendant for 
classification, canfinanmt arid plac~Eru B!ii ardered in the Judgrnent md S 
(Sentence of canfmenent er placenent ~ cooered by Sectic 1S l and 2 at: 
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14-1-02979-1 
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ST ATE OF W.ti..sHINGTON 
ss: 

Crunty of Pi£!"ce 

I, Kes;in Stock, Clerk of the abOQ'e entitled 
Court, do hereby certify that thi!ii fcregoing 
instrum'?l'l!. i; s true and ccrrect copy of the 
criginal now en file in my office. 
IN WITNESS WHEREOF, I ha-amto ~ my 
hand 2nd the Seal of Said CC!Urt this 

day of _____ __, ___ _ 

KEVIN STOCK, Clerk 
By: _________ Deputy 

PC 
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Office or Prosecuting Auorney 
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Case Number: 14-1-02979-1 Date: March 28, 2. 
SeriallD: 6C2750D2-8B78-4941-9F0 6F4E0C8DF . ]4-1-02979-1 
Certified By: Kevin Stock Pierce County Clerk, Washington 

SUPERIOR COURT OF W.~.5H!l;J'GTON FOR PIERCE COUNTY 

STATE OF W..A..sHINGTON, 

vs. 

JAMES EDWARD MITCHELL 

SID: 154g'7498 
DOB: 08-06-1963 

Plaintiff, CAUSE NO. 14-1-02979-1 MAR 2 8 2016 

JUD<:.-~IENT AND SENTENCE (FJS) 
~ Prism 
[ j RCW 9.94A 712\9.94.A.5(17 Prison Cmfinement 

Defendant. [ ] Jail One Year t'l" Less 
[ ] Firit.-Tim-? Offender 
[ ) Special Sexual Offenda- Sentencing Altemati1Je 
[ ] S;,ecial Drug Offender Se1.tencing Alta-nati1Je 
[ ] Alternative to Coofinement (ATC) 
[ ] Clerk's Actiau Required, para 4.5 (SDOSA), 
4.7 end 4.8 (SSOSA) 4.15.2, 5.3, S.6 and 5.8 

Juvenile Decline ·Mandato Diicretioruu 

I . HEARING 

1.1 A Sef'&l:E!lcing heruing was h<:ld and the defm~""ll, the defendsnt's la.-.vyer and the (deputy) prosecuting 
attaney WE!'e presait 

Il. FINDINGS 

There being no reasan why judgrnent should not be prnnrunc.-j, the court F".i.NDS: 

2.1 CURRENT OFFENSE(S): Th~ defmds:nt ws.s frund guilt'f ori 02-24-2016 
by [ ] plea [X) jury-1;1erdict [ ] beKh trial of: 

COUN? CRllvif R.cW ENHANC!M!l?!' DA?l!.OP IHCIDEN?NO. 
!YPI!.• CRIME 

I MURDER 1 (LJ1) 9A.32.030 Ncr1e (l;J'/A) 02-06-1993 930371041 PCSD 
• ('F) Firearm, (D) Ottier deadly wespam,, <Y) VUCSA in a protected zcr1e, (VH) Veh. Hern, See RCW 46.61.520, 

(JP) juvenile pre~~ (SM) SEXllill Moti,•ati;n, (SCT) S~l Candue!. with a Child fer a Fee. See RCW 
9.94A533(8). (Ifth~ crime is a drug offense, includE- the type of drug in the !.et:ond column) 

as charged in the Amended Infomatim 

[ ] Current offEn:il:'5 fficcmpa~ng the sa:rne airninal crnduct and counting as one crime in detemining 
the offa-,der sccre are (RCW 9.94-A.5~: 

JUDGiviENT .AND SENTENCE (JS) 
(Felony) (J/2007) Page 1 of 11 Office of l'ruseculin~ Allorney 

9.10 Tacomu Menut S. Room 946 
Tacoma, Washington 911402·2171 
Telephone: (2S.,) 7'1!1-7400 
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- Case Number: 14-1-02979-1 Date: March 28, 2A 
SeriallD: 6C2750D2-8B78-4941-9F0~6F4EOC8DF 
Certified By: Kevin Stock Pierce County Clerk, Washington 

] Other currer.r. coovkt.icm listed under different cmEe numben used in calallating the offa-ider score 
are (list offense and cs:use nurt1ber): 

2.2 CRIMINAL msI'ORY (RCW 9.94..i\..Sl~: 

1 
2 
3 
4 
5 
6 
7 

2.3 

COUNT 
lW. 

I 

2.4 

CRIME DATE OF SENTENCING DATE OF Acr J TYPE 
SE.l-T!ENCE COURT CFlME ADULT OF 

JUV CF.IldE 
ARMED ROBBERY (fl-02-84 ORANGE CO FL 10-06-82 A V 
ATIEMP'I' UPCS 01-13-95 PIERCE CO. WA 05-16-94 A NV 
UPCS 12-12-96 PIERC:ECO WA 10-24-96 A NV 
CONSPUDCS 03-25-99 PIERCE CO. WA 01 -05-99 A NV 
CONSPUDCS (17-09-99 PIERCE CO. WA 04-20-99 A NV 
COSNPUDCS 08-09-(:() PIERCE CO. WA 06-12-00 .b.. NV 
UDCS 11-14-02 PIERCE CO. WA 05-21-02 A NV 

] The cC\.IIt fmds tl"IB1 the followirig prier ccnvictians ue ooe offeru.e fer plll'poses of detem'lining the 
offender sccr-e (RCW 9.94A.52S"): 

SENTENCING DATA: 

011'.l!N D l!.P. &'!RlOUSN!.SS STANDARD R.O..NGl! PLTJS TOTAL STANDARD 
SCOF.1! Ll!.Vl!.L (uot indudina ~zihmrnu~ EN H .A.NCl!.Ml!.N TS R.IWGl!. 

(m,ludms l?UlllnHJIIHll~ 

H xrv '2.;:fO - '-l"?/2_ m lj (ncne) ~-=to_ , ~3 ~~ 

[ J EXCEPTIONAL SENTENCE. Substantial and canpeHing 1~s.s.Olll exitt which justify an 
exceptialSl s..-ntence: 

[ ] within [ } below the sundard range fer Crunt(s) ____ __, 

[ } ab\JQe the stmdard rsnge !er Count(s) ____ ___; 

MAXIMUM 
T!RM 

Life 

[ ] The defendarit and ;tate stipulate that j\1!1ice is best ser.;ed by impositiCJ"I of the excepticnal sa-.i:er..cc1 
abQQe the ttar,dard rsrige end the court finds tl",e excepticnal senta-,ce furthers and is c<n!i~tent with 
the interetts of justice snd the purposes of the sentencing refcrm act. 

[ ] Aggravating factcn were [ ] stipuiated by tl"1e defai.dard., [ ] found by the coort. after the defendant 
waived jury trial, [ ] fwnd by jury by speciil intE!Togstay. 

Findinp of fact and ccndusicm of law sre attedled in Apper,dix 2.4. [ ] Jury s ~ecial interrogatay is 
littached. The Pro~ Aii.cme-f [ I did [ ] did nc.t reccnlfnend a. similar sentence. 

2.5 ABILITY TO PAY LEGAL FINANCIAL OBLIGATIONS. The cC\.IIt has ccmide-ed the total smwnt 
owing, the defendant's past, present and future ability to pay legal financial obligstiau, including the 
defendsnt' s financial rescurces and the likelihood tl".iat the defendant's status will change. The cctJrt finds 
that the defendmt has the ability or likely fuD.lrt! ability to pay the le-gal financial obligatialS imposed 
herein. RCW 9.94A. 753. 

[ } The following extraordinuy circumstances exist that make re-c.1ituticr1 inapprcpriste (RCW 9.94A 753): 

[ ] The following extracrd.inary ciramstsnces e:stist that ma.lte payment ofnarJJ"tlmdatary lagal financisl 
obligatiCl'l!i inspprapriate: 

JUDGlv!ENT AND SENTENCE (.TS) 
(FelCJ"ly) (1/2<Y17) Page 2 of 11 Office or Prosecuting Attorney 
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2..6 [ ] FELO!'l'""i:" FIREARJ.vI OFFENDER REGISTRATION. The defendant ccmrtiJttetl a foic.,1y firearm 
offense as defined ir1 RC"l}J' 9.41. 010. 

[ ] The court COl".sidered the following factcrs: 

[ ) t."'le defend.snt' s ciminal histcrJ. 

[ ) whet.her the defendant has prE1.Ji01.1s.ly bee"i found net guilty bj' reas.on of insanity of fffiy offense in 
this sta:t.? or elsewhere. 

evidence of the deffficisnt' s propensity for violence thzt wouid likel,1 endanger pmorJ.S. 
[ ] oth9": __________________________ _ 

Thi;: ccurt decided the def':I'ld.snt ( ] shoold [ ] ~houlcl net register as a felmy fin?a?Tfi offer1der. 

m JUDG1t.IE1\1T 

3.1 The deferidsnt is GUILTY of the CCUl".ts and Chsrge:;, listed in Parggraph 2.1. 

., ') 

..,j,~ [ ] TI,? court DISMISSES Counts _____ [ ] The defendsnt is found NOT GUILTY of Cmmts 

IV. SENTEl"iCE ANDORDER 

IT IS ORDEF..Ei..7 : 

- ' 

4.1 Defendml shall psy to the Clerk of this Court: (Pim~ C,,umyChd:, 930 Ta,;or.n A'l'vlH 10, hc.01-n WA9~402) 

JASS CODE 

RTh.1/PJN · $ TBD Restitutirn to: lt:Jc / 'll5.1) 

PCV 

DNA 

PUB 

FRC 

FC11 

• 
$ Ri?ttitutim to: 

(Nsme and Addnis:;--addre:;.s n,aybe withheld and pr01;Tided ccr1fidentiillly to Clerk':; Office). 

$ 500.00 Ctime Victirn ~:;s.rne11t 

$ l(.(l.00 DNA Dllt.Sba.:.e Fee 

$ _____ Cat.!rt-Appointed Attorney Fee:; md Defe,:;e Costs 

$ 2C(l. 00 Ctimin.al Filing Fe-? 

$ _____ Fine 

OTHER LEGAL FINANCL~L OBLIGATIONS (specify beiow) 
$ ____ Otha- CO'":its far: _________________ _ 

$ Ot~er Co,.t.S fcr: _________________ _ 

$ 8 /)(). 00 TOTAL 

.)(TI-1<: above tctal does not indude all restitution which may be s.t by later a-der of the court. An agreed 
restitutiori crder tnl'/ be entered. RGW 9.941•~ 753. Are-=1ituticnh~sring: 

~shall be set by the pnY:.KUtor. 
[] i5 scheduled far ___________________________ _ 

[] RESill'0IION. Order Attached 

JUDGMENT .t•JID SENTEl-fCE (JS") 
(Felmy) (l/W .. 'fl) Psge 3 of 11 Office or Prosecuting Attorney 
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[ J The Department of Carectims (DOC) er d~ of the cC\Jrt shall -imrrJediately issue a Mot.ice of Payroll 
Deduction. RCW 9.94-A. 7602, R<:W 9.94A. 7C!IX..~-

[X] All payments shall be nude in acc~dance with the policies of the clen, ccrnmer-,cins immediately, 
unle~ &1e crurt specifically sets forth the rateha-ein: Nci. le--~ thar, $ ______ per month 
c:anmencing . _______ . RCW 9.94. 760. If the court does not set the rste herei..'\ the 
defendant shall repat to the derk.' s office within 24 hrurs of th9 entry of the judgment and !iE!!ltai.ce to 
set up a psym~ plan 

The defendant shall repcrt to the clerk of the court er !IS directed by the derk of the court to prc.vide 
financial and other infcnn!tim as requested. RCW 9.94A 76-0(T)(b) 

[ ] COSTS OF INCARCERATION. In additil'.D to ether costs imposed herein, the ccurt finds th!t the 
defendsnt has er is likely to have the m-?aras to pay the emu of incsrcentim, and the defendant. is 
crdered to pay such c:0:1S at the statutory rate. RCW 10.01.160. 

COLLECTION COSTS The defmdsnt shall pay the costs of :;.evices to coiled. unpaid legal financial 
ooligatims per ci:lltraa rr staIUte. RC'\,'J 36.18.190, 9.94A 780 and 19.16.500. 

INTEREST The financial obligaticnt impiY..ed in this judgm!!rlt .sh!!ll bear intert.st fran the date of the 
judgmmt until paymEflt ir, full, at the rato: applicable to civiljudgrnenu.. RCW 10.82.090 

COSTS ON APPEA.I. An award of cotts CJl appeal against the defendarlt mey be added to the total legal 
firundal obligat.icr~ RCW. 10.73.160. 

4.lb ELECTRONIC MONITORING-RED.•IBURSE..\il:NT. The deferidsnt is crdered toreimbl.ll'!ie 
________ (name of electronic mcnitaing agency) at ----------------J 
fa the cost of pretrial elednr,ic mcrutcring in the amrunt of$ _______ __ 

4.2 [X] DNA TESTING. The defendmt shall have a blood/biological wnple drawn far purpcr.:oes of DNA 
ida-.itificstia1 analysis and the d'!fendant !ih!ll fully cooperate in the testing. The apprq,ri9te agency, the 
ccunty ar DOC, shall oe responsible fer obtaining the sample prier to the d~fendant' s release frcrt\ 
ccnfinernent. RCW 43.43.7.54. 

[ ] lilV TESTING-. The Health Depsrtma-.it. a- designee shall test and ct.UlSl'l the defendant fer EIV as 
som -as possible and the defmdant shall fully cooperate in the testing. RCW 70.24.340. 

4 . .3 NO CONI'ACT . 

The defendmt shall not have cmtact with family of Linda Robinson induding, but not limited to, persaw, 
verbal, telephcruc, w1itten or car~e1 throogh a third party for life (nCI. to exceed the m@:inu;Jn stm.Itay 
sentence). 

[ ] Dome:wc Violence No-Contact Order, Antiharassmmt No-Cmtact Order, er Sexual Assault ProtectiCl"l 
Orde· is filed with this Judgment sr!.Ci Sent.mce. 

4.4 OTHER: Prcpm:-/ may heve been taken into custody in ccnjunc:tion with this ~e. Property may be 
rl't.Umed to the rightful owner. An.y daim fer retum of such prcpe-ty l'r'.m! be nude within 90 days. After 
90 dsys, if yru do net make a daim, prq,erty may be disposed of scccrding to law. 

JUDGMENT A.ND SENTENCE (JS) 
(Felony) (/12001) Page 4 of 11 Office of Prosecuting Anornry 

930 Tacoma Avenue S. Room !146 
Tacoma, Washlncton 98402-2171 
Telephone: (253) 79S. 7400 
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4.43 Prtl)at}' rrur/ hsve been taken into OJStody in cc:njunctim witl', tl'i.is ~ - Pr~erty ma-1 be retum!?d to the 
rightful own€!". Any d&irt1 fer rEtUIT, of such property ri'Ulst be made within 90 days imlec..s. fcrfeited by 
agree-nent in which case no dsi?n may be made. Aita- 90 days, if you don~ mske a claim, property TM/ 

be disposed of acca-ding to law. 

4.4o BOND IS HEP..EBY EXONERATED 

4.5 CONFINEMENT OVER ONE YEAR. The defendant is sa-,tenced as follo-Rs: 

(a) CONFINEMENT. RC1>J 9.94A589. Defendant issentenced to the folla.vingtermoft(U} 
cmfinement in the custody of the Department of CCJTetticns (DOC): 

mcrithsmCount .I 

Actl!al number of mcr,ths of total confinema-11 crdered is: ___ L/__..G"Q ______ ...,lll.......,, ... tnll...._. .... ~=-----
(Add mandatorJ firearm, di!'adly weapcns, and sexual motivatim enhancemmt timeto nm cmsea.ttively to 
ct.her cwnts, see SE<:tian 2.3, Smtencir1& Dita: above). 

( ] The cmfi.nST1'!f1t time en Ccunt(s) ___ ca'ltain(s) a msndata-y minimum t!m'I of ____ __, 

CONSECUTIVE/CONCURRENT SENTENCES. RGW 9.94A569. All cwnts shall be served 
cmairrently, except fcr the- paticn of thO'ie counts fer which there is a special finding of a firearm, Cih..r 
deadly weapcri, sexual motivation, VU CSA in a prctected %ale, or marlllfactllre of methamphetamine with 
juvenile preient as sa fari.h st,c,;1e st Sectioo 2.3, md exCP.pt fer the following camts which shall be sen,ed 

cmsecutiv'!ly: -------------------------------

The- !.l'!ltence hE!"ein shall run caiseattively to all felcny seuences in ether ~e numbers imposed prkno 
the canrtlissicn of the crime(s) being seuenc:ed. The s'31tence he-ein shall run ccncurrently withfelcr,y 
sentences in other CSl.!Sa numbers i.mpo-~ aft.a- the corMlis.sicr, of the aime(s) being sentem:ed except for 
the following csu.c:e numbe-s. RCW 9.94A589: _________________ _ 

Ccnfingrtient msll carirn$ce immedistely unless othawi:r.e set fa-th here: __________ _ 

(c) The dl>f~,dsnt shall receive crE<iit far time served prier to sentmdng ifthst cauinmtent was solely 
umler this cause r.umba-. RCW 9.94A505. The tim~ saved shall be canputed br_ the jail unless the 
credit fer time served prior to senten~ is specifically set fcrth by the .:Cl.!rt: !'::JI, 'P,t.tt5. __ . 

JUDGMEl-IT AND SENTENCE (JS') 
(Felmy) (J/20C/7) Page 5 of 11 omc, or Pros«utin& Allurn,y 

9JO 'l'acoma Avenue S. Room 946 
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4.6 j)ef COl\iJ:MUNITY PLACEMENT (pre 7/1/00 offenses) is a-den-d as follows: 

Crur-.t I fcr ___:l:!/:_mrrtr~ 

Ccunt 

Grunt 

_____ fer ___ mCl'lths; 

_____ fer ___ minru.; 

14-1-02979-l 

[ ] COl\tIMUNITY CUSTODY (To deterrttine which offenses are eligible fer er required fer ccrnmunity 
01stody s~ RCW 9.94A 701) . 

The defendant shall be cri canrmmity custody far: 

Ccunt(s) ________ 36 months fa- SeriOU:. Violent Offenses 

Count(s) ________ 18 mcmhs fer Violent Offenses 

Crunt(s) 12 months (fer crimes against a per:.m, drug offEmeS, cr offens~ 
involving the unlawful possession of a firearm by a 
m-eet gang merr1ber er associate) 

Mote: canbined tem of ctllfinem8"it and canmunity custody fer any particular offime cannct er.:ceed the 
stawtay maximum. RCW 9.94A 701. 

(°B) 'While on cinln'lllnity plac!!ment or canmunity OlStody, the defendsr:t shall: (1) rep in to and be 
available fer c\YJtaa with the migned canmunit.y ccrrewcr.s officer as directed; (2) wa'k at DOC­
spprc,;.,ed educatkn, anplO'Jm9"11 and/er canmunity restitutia'\ (~ice); (3) notify DOC of my change in 
defl:!ndant' s address cr employme!'.t; (4) na. coosum~ ca-itrclled substances except pl.ll"SUSnI to lawfully 
issued presoipticm; (5) not unlawfully possess cClltrolled substances while in ccmmunity custody; (6) not 
own, use, er possess firearms er ammuniticn; (i) psy supervisicri fees as. dctE!'mined by DOC~ (8) pfrlam 
sffimiat.iveaas as required by DOC to confirm ccrnpliance with the a-den o!the court; (9") abide by sny 
additiooal ccnditioos irnpos.ed by DOC under RCW 9.94A 704 and .70<J and (10) fer sex offEnSeS, submit 
to electronic monitaing if imposed by DOC. The defendmt' s r~dence locat.im snd living arrangerr,S"lt.S 
are subject to the prier apprO',Tal of DOC while in cammunity placemE!'lt 13" ccmrnunity CJSt.od-f. 
Ccr.nmun.ity custody for sex offenders riot sentenced under RCW 9.94A 712 ms:y be extended fcrup to the 
statutory maximum tmn oft.he ser.iter1ce. Violation of comrrJUnity aaody imposed fer a sex offense may 
re-...ult in a.dditicml confinemer1t 

The court crden that during the period of supervision the defendant shall: 

[ ] consume no elcchol. 

[ ] hive no coot.act with: ----------------------------
[ } rernsin [} within [] a.Jtside of a specified geographical boundary, to wit: ________ _ 

[ } not serve in any paid cr volunt~ capacity whe-e he er me has control or supervisiai of m.ina:-s imder 
13 years of s.ge · 

[ ] participate in the following crirn~related treatmE!"lt or co\mseling services: ________ _ 

[ ) W1dergo an ei1aluat.ioo fcrtreatmmt. fer [ ] dcmestic violence [ ] '51.lbSb?nce abuse 

[ ] mental health ( ] anger msrJS.gem'3'lt and fully amply with all recanmended tresnnent. 

] ca-r1ply with the following crime-related prohibitions: _______________ _ 

[ ] Other cmditilm: 

JUDGMENT AND SENTENCE (JS) 
(:elmy) (JnJXJ7) Page 6 of 11 Offi~ of Prosecuting Attorney 

930 Tacoma Avmue S. Room ~ 
Tacoma, Washington 98402-2171 
Telephone: (253) 798-7400 
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J Fer ::.entences imposed und3" RCW 9.94A.702, ctha- ccmditicnu., including electronic mcriitcring, mey 
be impe:.ed during carrlTt'11.mity custody by the Indetemunate Sentence REllie·n Bosrd, er in an 
erm,rgency by DOC. E..rnergi:nC"j ccr1ditian~ imposed by DOC s.~l net rerru.in in effect le11&er ttl.ltl'l 
ser,en wo·k.ing da;(!. 

Court Ordered Tri?ltn1cru:: If any court order:. menu! health ar d-1emical dependmcy treatment, the 
defendant rrll.lSt not.if)• DOC and the defendant must release tres:trnent infcmiBl:..ic:n to DOC fa-the duraticn 
of L'lcarcerstion and supervision. P.CW 9.94A.562. 

PROVIDED: Th.a! under no c:ircumst.snces shall the total term of ccnfinen1'3'lt plus the term of canmunity 
rusto.fy actually ;.erved exceed the statutay maximum for each offense 

4.7 [ ] WORKETIITC CAA•IP. F.CW 9.94-A.690, RCW 72.09.410. The court finds that the defendant is 
eligiblE- and i::: likely to qualify for wcrlc ethic car11p snd th!c> court reccmmends that the defendant serve the 
:,entence s:t a wark ethic canp. Upcn camplet.ian ofwark ethic carnp, ttie defendant shall be released an 
cornrrn.mity ci.J.Stocr/ fer any rernainirig time of total confinement., subject to the canditians below. Violation 
of the conditions of arnnu.mity OlSI.ody may result in a returri to tot.al cc:nt1nema,t fO!' the balance of the 
defendant's remaining ti.rile of total confinement. The canditicns of carnmunity custody ere stst.ed abe'le in 
Section4.6. 

4.8 OFFLTh1.IlTS ORDER (known drug trafficker)RCW 10.66.020. The following area! are offiimitsto the 
defa1dant while under the sup2rVisian of the County Jail or Department of CCl!Tections: ______ _ 

V. NOTICES AND SIGNATURES 

5.1 COLLATERAL A IT A CK ON JUDGMENT. Any petitirn ar 1-r1otim for collata-al at.ts ck an this 
Judgment and Sentence, including b\.11 not limited to any persa-ial restrair.t. petition, st.lit.e habeas corpus 
petit:.ion, motion to t7acste judgrr1ent., motim to withdraw ~lty plea, m.::!t..ion farne"I.- trial ar mot.ion. to 
arrest judgm':!'.t., must be filed within one year of the final judgir,ait. in th.is ms:tter, except as prc,;ided far in 
RCVJ 10.73.100. RCW 10.73.090. 

5.2. LENGTH OF SUPERVISION. Far :m offeru.e ccr!U'T'Jtte-d prior to July 1, 2000, the defendant mall 
remain under the court's jurisdictia1 and the sup€1'Visicn of the Departrn01t of Corrections for a period up to 
10 years frortl tt1e date of senterice ar rele2se from carifinernen1, whicher,er is longer, to assure psyrnent of 
all legal fin.sncisl obligatims unl~:u the court extmds the criminal judgnent an additior1al 10 years. For en 
off.m:;e corr.irr1itted m Cll-after July 1, 2-000, the court shall retainjuri5dictim CYJEf' the offender, fee the 
purpose of the offffida·';. carripliance with payment ofthE legal finmcia.l obligations, until the obligation i:; 
ccrnpletely ~sfied, regardle:.s of the sta!.l.!tory maximum for the crime. RCW 9.94-A 760 and RC\~ 
9.94A.SOS. The clerk of the court is authorized to collect ur,paid legal financial obligation.s at any tiroe the 
offender remaim 1.u1der tt1e jurisdictian of the court far purpose:; of his er her legal financial obligs:tiar1s. 
RC:Vf 9.94-A.760(4) and F.C:W 9.94A 7.53(4). 

5.3 NOTICE OF INCOME-\VITHHOLDING ACTION. If the c:ru-t ~ net o·dered an irt'l"Iiediate not.ice 
of payroll deduction in Section 4.1, you are notified that the D~srtrmm of Carrecticm or the cla-k of the 
court m,;,.-y is.sue a notice ofp5yToll deduction without notice to you if you 3re mare than. 30 days past due in 
monthly payn1enr.s in zn aznount equal to er greater thsn the amount payable [Ct- one month. RCV-l 

.JUDGMENT AND SEN'TENCE (J'S) 
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9.94A 7002. Otha- inccrne-withholding actia11.D'lda- RCW 9.94A msy be taken withwt further notice. 
RCW 9.94A 760 maybe taken withcut furtherncxice. RCW 9.94A 7&:.16. 

.:RE:SIII0IION BEARING. '\. \ tJ.._ 
Yi_ Defrndznt waives sriy rigitt6 be present at any restitution hearing (sign initials): ~ 
CRIMINAL ENFORCEMENT AND CIVIL COLLECTION. Any violsticn of this Judgment md 
Sentence is punishable by up to &:J days of coofmmtent pa- violation. Pe- ::.ectiC!'l 2. 5 of this doa.unent, 
legal firuindal obligsticns gre collectible by civil meEriS. RCW 9.94A034. 

FIREARMS. You must ~nediately surrender any concealed pistol license and you may not Offll, 

use or possess any fiream, unless your~ to do so is rest.01·ed by a court of record. (The ~'U't deric. 
shall forward a copy of the de!mdsrit's driv~s license, ideriticsrd, er ccmpersble ider>.tificsticri to the 
Depa11ment of Licensing alcrig with the date of CiYivicticn er car1Jnitmmt.) RCW 9.41.04-0, 9.41.047. 

SEX AND KIDNAPPING OFFENDER.REGISTRATION. RCW 9A44. 130, 10.01.200. 

N/A 
--~ 

5. 8 [ ] The court finds that Cwnt __ is a (~lcny in the conmis:.iai of whidl a meter vehide was used. 
The clerk of the court is directed to immediately fc:rward an Abstraa of €'.oort Reccrd to the Dcpsnment -,f 
Lh:emir1g1 which mustrer,oke th~ defendant's driver's license. RCW 46.W.2.85. . 

5.9 IfL'le defendsrit b or beccmes ~.ibject to court-crdE!"ed ment.s.l he-alth or cha-tlical depmdency treatment, 
the defendant must notify DOC and the defendant's tre-.nmt:nt i:ucrmatiai must be shared with DOC far 
the duration of the defendant's incarcerit.iCJ'l and supervi~on. RCW 9.94A562. 

JUDGMENT AND SENTENCE (JS) 
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5.10 OTHER: ________________________________ _ 

~-;;;;;#----

Print narne: 

WSB # 2-:9-:f_TO-'-=---------

D~ 

Voting~ Statement: I acknowledge th.at I have lost.my right to vote because of this felony ccnviaian. IfI am 
registered to vct.e, my vc-t.er registn!!.im will be cancelled. 

My right to vcte is pn.vi~an.a.lly restcred as Ieng as I am not unda- the authcrity of DOC (not serving a sentence of 
confine:m'31t in the rustody of DOC and not subject to community custody as defined in RC:W 9.94A,)30). I m.ust r'?­
re-6ister before voting. The pro-'i':.ional ri~.t to;velte rnsy be revoked if I fail to comply w'ith s.11 the terms of my legal 
financial obligations cr- m sgrsnem far the p~nent of legal financial obligstiar~. · 

My right to vote may be permaner.tl}' restared by~g-,e of_ the following far each felony convictian: a) a certificate of 
dischar6~ issued by the st:nte-1cing court, RCW 9:94A.637; b) s court order issued by the s,,,,-mencing cwn re~C11ing 
the right, RCW 9.92.0156; c) a final order of discharge issued by the indeterrninst.e sentenc~ r~iew board, RCW 
9.96.050; or d) a certificate ofrestoratian issued by the governor, RCW 9.96.020. Voting before the right is restared 
is s. class C felcny, RC-VJ 29A84.6&.). Regi!';tering to vote before the right is re~cv-ed is a class C folmy, RC"..V 
29A84.140. 

JUDGMENT AND SENTENCE (JS) 
(Felony) (//2007) Page 9of11 

MAR 25 2016 

/ .. 
Office or Prosecuting Allorney 
930 1'11coma Avenue S. Room 946 
Tacoma, Washington 9!!402-2171 
Telephone: (253) 79!1, 7400 
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Case Number: 14-1-02979-1 Date: March 28, 2. 
SeriallD: 6C2750D2-8B78-4941-9F0 6F4E0C8DF 14-1-02-979- l 
Certified By: Kevin Stock Pierce County Clerk, Washington 

CERTIFlCATE OF CLERK 

CAUSE NUMBER of this c~: 14-1-02'n9-1 

I, ~:EVIN STOCK Clerk of this Crurt, certify that the far~oing fa a full, true and ctrrl'Ct cq:,y of the Judgment and 
Serit.ence irL the e.bcqe-erititled acticcl now an reccrd in this offict1. 

WITNESS my hand and seal of the said Superior Crurt affixed this date: 

Clerk of said Camty and State, by: _________________ , DEputy CIS'k 

IDENfIFICATION OF COURT REPORTER 

. KIMBERLY A. O'NEILL 
Cwrt. Repata-

JUDGMENT AND SENTENCE (JS") 
(Felmy) (}120Cfi')'Page 10 of 11 Office of Prosecuting Attorney 

930 Tacoma Avenue S. Room 946 
TIICOIDa, WashiffKtoo 98402-2171 
Telephune: (253) 798-7400 
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Case Number: 14-1-02979-1 Date: March 28, 2. 
SeriallD: 6C2750O2-8B78-4941-9F0 6F4E0C8DF 14-1-02979-1 
Certified By: Kevin Stock Pierce County Clerk, Washington 

APPENDIX "F' 

The defendant having been Sl:!"itenced to the Department of Ccrrectims for a: 

_/sex off£rue · 
-V-.. sairus violent offer'5e 

ass.-rult in the seccrid degree 
any crime where the defS'ldant er an accanplice was armed with a deadly wespa, 
any fel.riy under 69.50 and 69.52 

The offender shall repcrt to snd be avsilablg fer cootact with the assigned carinumity corrections officer as directed: 

The off131der shall wcrt at Departml3lt of CaTectims approved educatiCl'l, employmer.t, and/er canmunity SE!'Vice; 

n1e offendEr .shall net consurne ccntrolled ~.ibstances except pursusnt to lawfully i"1led prescriptims: 

Jl.r1 offender in canmunity amody mall nct unlawfully pos.3e~ c(mfolled substances; 

The offender shall psy ccmmunity placement fees as determin:d by DOC: 

The re~dence locaticn and living am1ngements are subject to the prier apprO'.'al of the departrr1,ent of caTections 
during the paiod of ccmmunity placernent. 

The offender- shall submit to affinnative acts nece--.:iSSJY to mOf"Jtor ccmplisnce with court orders as required by 
DOC. 

The Crurt may also crdE!" sny of the following ~ecisl ccnditicns: 

__ (I) 

__ (II) 

__ (III) 

__ (!V) 

__ 01) 

__ (VI) 

__ (VII) 

APPENDDCF 

Thi offender shall remain within, er amide of, a. specified geographical brundary: 

The offender shall not have direct er indirect cootact with the victim of the crime er a. specified 
clas.. of individuals: 

The off a-,dE!" mall pm.icipste in crime-related treattner.Lt e1· counseling servicES; 

The offenda- shall nc:.t coruJJn1e alcohol; __________________ _ 

The r!~dmce location and living arrangema'ltS of a. sex offender shall be subject to the prior 
appr011sl of the depsrtm~ of ca-rectims; er 

The offender shall cm1ply with any crime-related prohibitims. 

Other:-------------------------------

Office ur Pruseculin1 Attorney 
930 Tacoma Avenue S. Room 946 
Tacoma, Washlnglon 98402-2171 
1elephone: (253) 798-7400 



'• .. 
,. ·~ 

2 

3 

4 

5 

,. t~ 

,.,,, 6 

7 

8 

9 

10 

II 

i,, r 12 

13 

14 

15 

16 

17 

''" n r. 18 

19 

20 

21 

22 

23 

~" 
,, " 24 

25 

26 

27 

28 

"" 

- Case Number: 14-1-02979-1 Date: March 28, 2. 
SerlallD: 6C2750D2-8B78-4941-9F0 6F4E0C8DF. 14-1-0297!?-l 
Certified By: Kevin Stock Pierce County Clerk, Washington 

IDENTIFICATION OF DEFENDANT 

SID No. 15497498 Date of Birth 08-06-1963 
(Ifno SID t.aki: fingerprint card far St.n~ Patrol) 

FBI No. UID-::NOWN 

PCN No. UNKNOWN 

Alia::. name, SSN, DOB: 

Race: 
[ ] A!.ien/Pidfic 

Islander 
[ X) 

[ ) Nativ~ .Azmrican [ 1 

FlNGERPRINTS 

Black/African­
Ame"ican 

Otha-: : 

Left frur fingers taken simultan~y 

~ 
~ 

Right Thumb 

[ J 

Local ID No. 

Other 

Clil.lcasian 

-~ 

NAR 25 2016 

Ethnicity: 
[] Hispanic 

Sa: 
[ X) 

( ] Nm- [ l 
Hiqlani.C 

Leftn.umb 

Male 

FEmale 

I sttfst that I :...:ow the ssme d~fendsnt who appeared in ~ ;m this ~OOJment affix his l:J" her fingerpri 

signature thereto. Clerl< of the Court, D~uty Clerl<, ,:ii(. & ~ 
Dated: .J/zs'/,?IJ/~ , 

...... ~ANT'S SIGNATUF.E: / 

--=:::::::,_L_ 
~ 1...7' (.7 

roANT'S ADDRESS: , 

1/c D<..pt · o+ Ca ~(LJ..~~c 
JUDGMENT AND SENTENCE (JS) 
(Fekny) (l/20Cli) Page 11 of 11 Office of Proscaitlni Allorney 

930 Tacoma Avenue S. Room 946 
Tacoma. WIIShln111on 98402-2171 
Telephone: (253) 798-7400 



Case Number: 14-1-02979-1 Date: March 28. 2019 

SeriallD: 6C2750O2-8B78-4941-9F030726F4E0C8DF 
Certified By: Kevin Stock Pierce County Clerk. Washington 

State of Washington, County of Pierce ss: I, Kevin Stock, Clerk of the 
aforementioned court do hereby certify that this foregoing instrument is 
a true and correct copy of the original now on file in my office. 
IN WITNESS WHEREOF, I herunto set my hand and the Seal of said 
Court this 28 day of March, 2019 

~~ ••""'"· 
l I , I . ,-<~'(;. SUP~~/.',,, 

~~--5<.."-_ ... ·······•·,, .. ,,_~,p----_ 
r. ,C), ,(')_ 

Kevin Stock, Pierce County Clerk :· ;£ / ~ \ ~ ~ 
:w: .:::O= . :(/): : --,-: 

By /S/L1nda Fowler, Deputy. :. ---~ ,..~ .. - ; . ", --,s ,;(..V,• ' 
Dated: March 28, 2019 11 :40 AM \'?:- ··- .. ,~,.~.'?.:~,,,' 

-,~CE C ,,' 
.I I I I 

1 f f I 1 ( I I I I 

Instructions to recipient: If you wish to verify the authenticity of the certified 
document that was transmitted by the Court, sign on to: 
https ://Ii nxon Ii n e. co. pierce. wa. u s/1 i nxweb/Case/ Case Fi Ii ng/ce rtified Docu m entVi ew. cfm , 
enter SeriallD: 6C2750D2-8878-4941-9F030726F4E0C8DF. 
This document contains 14 pages plus this sheet, and is a true and correct copy 
of the original that is of record in the Pierce County Clerk's Office. The copy 
associated with this number will be displayed by the Court. 

linxcrt\supC!klcerti fication _page. rptdesign 
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