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L INTRODUCTION

Pustured by Respondents as a typical case involving facts and the
exercise of sound: 'd-isCrefion-,.t_his".':appeal in-actuality presents fundamental
questions regarding how to review d land use application for a favored use
on state owned aquatic.lands." These questions go to the core of Growth
Management Act fair ancl,p‘re‘dicfabie_ permit processing and approval
requirements set out in REW 36.70A.020(7) and State Legislature
permission to construct private docks on public aquatic lands.

For instance, a major focus of the ‘Shoteline Hearings Board was a
concern regarding beach walking if the proposed dock is constructed.
Permission to construct the dock is provided by state law, RCW
79.105.430. This law balances rights; but its implementation does not
ignore beach walkers. WAC 332-30-144(4)(d), adopted by the
Department of Natural Resources (“DNR”) which administers RCW
79.105.430, unequivocally states:

Owners of docks located on state-owned tidelands or
shorelines must provide a safe, convenient, and cléarly

availab_l_'e-' means of pedestrian access over, around, or
under the dock at-all tide levels.

The Niesz praperty is located in‘the Consérvancy Shoreline Environiment designation.
The Pierce Courity Code, PCC § 20.56.030(D), specifically a//ovs private docks in the
Corservancy Environment, in the same mannet as allowed in the Urban (and Rural-
Residential and Rural) Environment.




The Pierce County Master Program provides that any proposal
must comply with:all applicable laws. See Staff Report, p. 13 (Condition
No. 3, 000615). Implementation of this local requirement has nothing to
do with discretion because applicable law must be followed. Swayed by
the opposing neighbors, however, the Board erroneously ruled that
.compli'ance with e'X-isti_ng_'law is somehow a discretionatry “change to the
application” and WAC 332-30-144 could not be considered.” The
opposition speaks of the duties of the Board to review the application
before it (Reetz Resp., p. 24) but a corresponding duty is to impose the-
faw:

The DNR enforces its requirements and has the expertise to
determine compliance with its own regulations. It is logical to look at
compliance with the DNR beach user’s accommodation requirement after
the County approves the dock design. Any County review is easily
accomplished by a stimple permit ameéndment, issuance of a shoreline.
exemption or'simply checking the box that a standard SMP requirement
was met. Se¢ WAC173-27-100; 050. This approach promotes flexibility

and the best useof respéctive agency expertise.

? Decision, Conclusion No. 14, pp. 20-21.




The-opposition’s-assertion that everything is discretionary and the
SHB’s decision must be accorded deférence goes too far. The Code
controls and allows private docks.? The word “allowed™ means “permit.”™*
The word permitted means “to consent to-expressly,™ In this regard, the
County employs-a shoreline substantial development permit for a dock
application with perforniance-based approval eriteria, not a condifional
use approval or varianee. If the approval criteria are met, there is no
discretion to deny a proposal based upen concerns regarding the “first
dock™ in the general vieinjty.

Il.  COUNTERSTATEMENT: THE PROPOSED USE IS
_ _ALL'OWED,: A STATUS 'UN_AF FECTED BY THE SI\/IP’S
GENERAL POLICIES OR THE ABSENCE OF OTHER DOCKS IN
THE VICINITY

In this case; the Board’ s:perspective when it reviewed the proposal

unduly influenced the outcome. The Board considered a dock as a

disfavored use; a perspective which erroneously permeated its decision.

* This Court can-note that the Gig Harbor community was not.sucéessful in convincing
Pierce County to change the SMP to ban docks. See Veto, Ordinance No. 2017-6s,
attached as Appendix A-1. The Court can'take official notice of this law. This rule
applies equally to staie laws and local ordinances. See e g, Gross v. City of Lynnwood,
90 Wn.2d 395, 397, 583 P.:2d 1197 (1978) (“1t is the- general rule that public-statutes of
Washington State wﬂl be Jjudicially noticed by all courts of this stafe.”) (citing Stafe v.
Larson, 49 Wn.2d 239, 299 P.2d 568 (1956) State v Whersrone, 30 Wa. 2d 301,191 P2d
818 (1948): 5 R. Meisenholder, Wash. Prac. § 595 (1965%, 9 1. Wigmore; ATreatlse on
the.Anglo-American System of Evidence in Trials at Common Law, $2572 (3ded.
1940Y). The new shoreline regulations adopted in 2018 continue to allow docks on Fox
Island. See Appendix A-2,

+ https://Wwww.merriam-webster.comy/dictionary/allow

3 hitps:/wwhw merriam-webster com/dictionary/permit




See. e.g., Conclusion No. 30 (“The propased single-use dock is
discouraged under the: SMP Piers Policies.) The Codeis much more
accominodating than the general policies, a point not addressed by the
SHB.

On the last point, docks are not just permitted. Chapter 2062
PCC, ® “Residential Development” provides that piers, docks, buoys, and.
floats-are uses.commonly accessory to single-family residential dwellings

in all shoreline environments with the exception of the Natural

Environment. In addition, the County’s regulations (PCC 20.56.040,A.6.)
state that a dock is a “water-dependent use.” A water-dependent use is
accorded preference under state law. See RCW 90.58.020.

Viewing the approval criteria from the jaundiced perspective of
“discouraged” is fundamentally different fiom considering an application
for an “allowed” use. Thisis nota p'lay on words but. substantive:
Respondents say the general local policies “discourage” single-use docks
and prefer mooring buoys. They argue these policies provide the
‘Shoreline Hearings Board (“the Board” or the “SHB”) independént
authority to deny the proposal. (Reetz Resp.. p.10; West Resp., p: 26.)

This disregards the Code’s treatment of docks as allowed uses.

% “Pierce County Code.”
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The Nieszes are not “elevating their own status in this appeal
outside of the law™ when jdiscussing_ the permitted status of their proposal.
(Reetz Resp., p. 20.) They are simply pointing out the promulgated Jocal

and state permissions and their implication when reviewing and applying

the-approval critefia. If ‘policies trump the permitted use status, the word

“permitted” or “aflowed” i3 erroneously tead out of both the applicable.

local and state laws. See infra. pp. 8-9. WAC 173-27-150 cited by the

Reetzes (Resp., p. 31) refers 1o consistency of the Master Pro gram but
makes no provision elevating policies in the context of an allowed use.
Des_p_i_te ‘the statutory allowarice of the proposed use, and its water

dependent accessory use status, Respondents say there is no preferred” or

priority right to construct a dock. (Reetz Resp., pp. 16-17.) Thisis a red’

hetring. Petitioners simply ask that their application be judged for what it

is: an allowed water depéndent use. That does not mandate an application

approval, but it does demand a fair evaluation, something that did not
‘occur with-the County or the Board. To deny the proposal because the.

Nieszes will also use the dock for other recreational vses, as contended by

Respond'ents (Reetz Resp.. pp. 28-29) is absard. RCW 79.1 (05.430 speaks

interms.of “recreational purpeses.”

7The County’s new. Stioreline Regulations provide water-dependent docks are preferred;
See Appendix A-2, p. 38 {PCC §18s5.30.90.)

-5-




Here, the Board denied approval because the Nieszes’ dock would
be the first in the neighborhood. (CP 96.1.'—9_62.).3'- To sustain the ruling,
this eourt must reverse its decision in May v. Robertson 153 Wash. App..
57,87 218 P.3d 211 (2009) (The Board’s focus on alternative facilities
and “[t]he fact that this would be the first [pier] within this sandy
creseent™ are riot the proper criteria for evaluating and denying this joint-
use pier permit application.”). The opposition contends the “joint use”
component of the application in May distinguishes the case (West Resp., p
17, p. 29) but a first dock is a first-dock, whether joint or single use.
Following and applying case precedent is-not asserting “some undefined,
unexplained™ error of “constitutional import,” as Respondents claim.
(Reetz Resp., p.2.)

IIl.  COUNTERSTATEMENT: THE PROTECTED PROPERTY
RIGHT IN THE APPLICATION AND ITS FAIR PROCESSING
AND CONSIDERATION

People have rights (not propetty) and here the rights are
fundamental. That does not mean there is a constitutional right to build a.
dock. Maytown Sand & Gravel, LLC v. Thurston Cty., 191 Wash.2d 392,
423 P.3d 223 (2018), confirmis that the right to develop land and the right
to be free-from arbitrary decision-making in the land use context are

constitutionally protected rights: In Mayrown, the Court noted that, under

3 Decision at 25-26 (Conclusions Nos. 25-27), attached as Appendix A-3:

-6-




the Fourteenth Amendment, “property” encompasses more than just
tangible physical property. and a permit-applicant has a cognizable
property interest “when there are articulable standards that constrain the
decision-making process.” In other words; a permit applicasit has a
constitutionally protected property intérest “if discretion [to deny the final
issuance of the permit] is substantially limited,” as here, for an allowed:
use which is a common accessory to a single-family waterfront home,
The Maytown Court recognized that there is a constitutionally-protected
right to develop land where the applicant has satisfied the necessary
‘preconditions.
IV. REPLY ARGUMENT: THE POLICIES

Pierce County Staff advised the Examiner and Board that the
propos_aI was inconsistent with the policy of the Shoreline Master Program
(SMP} Conservancy Environment that states areas should maintain their
existing character. (Staff Report, p. 1.) (000603.)

The policies considered by the Board were an “initial element” of
the process.to enact the County’s first SMP. Their promulgation
preceded 'adopt_ion. of use regulations to “deal with location and desig_n

criteria for specific development activities . . . intended to be. more precise




than the policy statements.” Within this context, oo much emphasis on
the policies was erroneously made by the Board.

The SMP sets forth the “Definition and Purpose™ of the
Conservancy Environment which sets out a policy that the “existing
character” should be maintained.

The General Regulationis and Policies of the Conservancy
Environment are as follows: (1) Areas should maintain their existing
character, and (3) Substantial and non-substantial developments which do.
not lead fo significant alterations of the existing natural character of an
area should be encouraged.'?

According to the County, as-accepted by the SHB; the proposed
dock does not.comply with the stated policies because it changes the
natural character éven though “outdoor recreation™ is considered a
preferred use and “substantial development” is allowed if significant
alteration are avoided. As interpreted and erroneously applied by the
Board, this policy prevents any single<use (or joint use) dock because
there-will always be a change to the existing chardcter when no other

docks are present and the structure crosses a beach. This position creates a

*See Resolution No. 16990 attached as Appendix A-4.
' These policies are attached as Appendix A-5..

-8-.




direct conflict to the County Code’s allowance and its accessory use
provisions.

‘The law does not allow a conflict between general policies and
specific development reguldtions. Respondents argue Petitioners can'cite
no legal authority for this proposition within the context of the SMA. This
is not correct; see Lund v. Ecology et al, 92 Wn. App, 329,969 P. 2d
1072(1998) (holding that SMA’s-general policy of protecting private
property rights could not override explicit language of Tacoma Shoreline
Master Program, which__prohib’ited construction of residences over water).
Further, SMP policies are GMA Comprehensive Plan Policies. See RCW
36.70A.480(1).

Washington.courts have held that when a specific land use
regulation conflicts with a comprehiensive plan provision, the more
specific regulation prevails because “a comprehensive plan is a giide and
not a document destgned for making specific land use decisions...” See,
among others, Citizens for Mount Verrion v. City of Mount Vernon, 133
Wn.2d 861, 873, 947 P.2d 1208 (1997); see also Lakeside Idus. v,
Thirstor Cty, 119 Wn. App. 886,894, 83.P.3d 433 (2004), as amended

(Feb. 24, 20041,

" Development regulations under the GMA include “Shoreline Master Programs.” RCW
36.70A.030(7).




The SMP states a proposal must meet all policies and
requirements, but these policies-are implemented'? by the promulgated
criteria. See PCC 20.20.010 (*The use activity regulations are a means of
implementing the more general policies.of Phase [ of the Master Program
and the Shoreline Management Act.”)"® In other words, by the terms of the
SMP; the policies guide promulgation of the approval standards, but are
nota separate approval criterion for a discreet application.

The opposition chides Petitioners for not citing to any SMA case to.
the effect that the policies do not have independent preclusive regulatory
status. But there was no need to do'so based upon the above cited SMP
language. The SMP also states:

“General” means that the policies, proposals and guidelines
are not directed towards any specific site.!

{Respondents concede all the SMP. policies.considered by the SHB are
“general.” See Reetz Resp., pp. 7-8.)

The upside-down approach of the Board is not answered by self-
serving statements that the ruling in this matter does not go beyond the

facts of the specific. application. First, the Board has already employed the

" The word “implement” means to “carry out, accompllsh especially: to.give practical
eﬁect to and ensure actual fuifillment.” https: ffwww.merriam-
webster:com/dictionary/implement:-

** See Use Activity Policies, Appendix A~6, attached (000279).
14:Qee Appendix. A7, attached.
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samne approach to a dock proposal in a different more intense: shoreline
environment. See Turner Decision, (West Resp., pp. 36-37.) Second, the
Board’s claim that it is not denying a-“first dockin every instance” must
be judged against its ultimate conclusion that the Niesz dock “would not
be compatible” with the community and the “proposed dock is not
consistent 'with pier density.” Compare Decision at 25 (Conclusion No.
25) with Decision at 26, 28 {Conclusions Nos. 27, 32). Third, the Board
.ruled:._ any “first dock” is a precedent invoking the cumulative impacts
doctrine which precludes the use. See infra, p. 23.

V.  REPLY ARGUMENT: THE APPROVAL CRITERIA

This is not a “formula appeal” from a dissatisfied applicant
contesting adverse factual findings. It is correct that the findings of'the
Board are “context driven.” (Reetz Resp., p. 12.) That is precisely the
point of this appeal.

A élbscr look at the criteria that the Board held were not met.show

the dispute is over interpretation-of the criteria and application of the facts
to the law, de novo considerations for this court—not factual disputes.
Washington Cedar & Supply Co., Inc. v. State, Dep 't of Lubor & Indus.,
137 Wni. App. 592, 598, 154 P.3d 287 (2007); Wilson v. Employmient Sec.

Dep't of State, 87 Wn. App. 197,201, 940 P.2d 269 (1997).

-11-




The Board ruled that the Neiszes did not meet four of the criteria,.
Nos. 1, 3, 5, and 7. Approval criteria Nos. 1 and 3'* relate to marine
oriented recreational areas and access to the beach, the impediment on
beach walkers. On this last point, the neighbors see their right to use the
beach and nearshore owned by the State of Washington as unfettered and
denying all docks a legally defensible position. The Board coneuired.
However, state 1aw,_ RCW 79.105.430, allows the private use dock which
is a iew use determining its “intensity™ does not unduly compromise
“other public uses” as claimed by Respondents (Reetz Resp., p. 31). This
is one of many conflicts inherent in the Board’s decision.

Respondents do not address RCW 79.105.430 except to say the.
law does not-waive the requirement for approval under the Shoreline
Management Act. (West Resp., pp. 38-39.) No one argues otherwise, The.
point is that the law limits local regulation ... to applicable local, state,
and federal rules and regulations governing location, design,
construction, size, and length of the dock.”'® (Emphasis supplied.)

Since the proposal is an allowed use in the applicable shoreline
designation, the loeation of the dock is already determined. The various

public interests have been weighed by the Legislature: some intrusion on

S Criterion No. 7 is dealt with below, pp. 17-18. as 15 No. 5, reasonable altérmative, pp.
18-21. . _ :
'* The Nieszes" proposal meets all of these critetia. See Note:15, Opening Brief.

-12-




beach walkers, swimmers-and nearshore users is acceptable in order to-
promote tamily-oriented Tecreation via a dock. The Board had no business
under the guise of presuming cumulative impacts or inter_prcting._ and
applying the approval criteria to negate the statutory permission or second
guessing the Legislature’s weighing of the interests. This is-a legal error,
not a wei ghing of facts or an exercise of deferential discretion.

Furthier, as noted, beach walking, no matter the level of perceived
impact, must be accommodated under state regulations “allowing use of
public tidelands,” WAC 332.30.1 44(4)(6), which -appliés because the.
Nieszes do not-own their beach. The Board refused to apply the required
DNR: mitigation, an error of law: Again, this-error has nothing to do with
applying or interpreting “subjective criteria” that “require the exercise of
Judgment and 'discreﬁon,” as contended. (Reetz Resp., p. 9)

The opposition says the Boatd did niot act inan aibitrary fashion.
That is not-correct. In Overlake Fund v. Shoreline Hearings Bd., 90 Wn.
App. 746, 954 P.2d 304 (1998), a decision of the Shorelines Hearings
Board to-impose additional conditions on substantial development permit
so as to limit size of proposed hotel and to prohibit use of any wetlands.on
site for any purpose was held arbittary and capricious. As with RCW 79.
105. 430, ‘the Board in'that case arbitrarily ignored or did niot inquire into

reasons for the municipal”balancing act in approving the petmit, and

-13-




substituted its judgment on reasonableness of use for that of local
decision-makers.
A.  The Promulgated Approval Criteria Are Met

1. Criteria No. 1; Marina Orientated Recreation (PCC
20.56;040(2&)(_ 1 ))

An impact such as beach walking mitigated to the level of
accominodation is-hot a factor allowing denial of an application within the.
meaning of RCW 90.58.020 or the l6cal approval criteria. Respondents
attempt to defend the Board®s failure to apply the DNR mitigation
requirement embodied in WAC 332-30-144(4)(d) on the basis that Mr.
and Mrs. Niesz’ “belated acceptance of a hypothetical pedestrian access
condition” does not negate the Board’s determination of noncompliance.
{Reetz Resp., p. 25.) They contend the DNR requirement is an “offer
before the Board to accept additional conditions on the specific permit?
which is not-allowed, citing Hayes v. Yount, 87 Wn.2d 280.291, 552 P.2d
1038(1976).

According to Respondents, a request to comply with the stated
requirement was not part of the application made to the County and simply
a.discretionary component. {West Resp, pp. 18-22.) Nothing could be
further from the truth. Compliance with the law is mandatory. The Staff
Report to the Examinet states as one proposed condition of appraval:

Department iof Natuial Resources.

-14-




17.  The dock must be constriicted according to-the
requirements in WAC 332-30-144(4)(d). The
owners/applicants must provide a safe, convenient, and clearly
avai_lablc'me_ans of pedestrian access over, around, or under
the dock at all tide levels.

(Staff Repott, p. 15.) (Index No. 000615.)

The Board erred in failing to see the. DNR requirement i play. It
further erred in not following precedent that it will presume an applicant
will abide by other laws. See Opening Br., p. 32.

2. Criteria No. 2: Adjoining Properties ingress/egress as well

as Use and Enjoyment of the Beach. (PCC
20.56.040(AX2).

Mr. and Mrs. Niesz do not repeat their argument as to
accommodation of beach walkers. See infia, pp. 1-2; 11-12. They note the
assertion “the dock will deny beach walkers access to extensive portions
of the shoreline™ (Reetz Resp., p. 22) is a gross exaggeration withiout
regard to the DNR mitigation requirement.

The Board found there would be interference with nearshore
recreational use, Decision at 21 (Conclusion No. 15), but such use would
not be undu!y“:i'mpaired,_ Decision at 22 (Conclusion No. 17). The
question is the correctiiess of this interpretation, whether the level of

impact must be considered: it must.

15




The Board’s“no impact” interpretation does not compert with the-
law, nor SMP policies to the extent they are in play.

The permission accorded by RéW 79.105.430 may be revoked or
cancelled if the dock significantly interferes with navigation or with.
navigational access to and from other upland properties. WAC 332-30-
144 (5)(b).

Respondents argue the Board eould coristrue PCC 25.56.040(A)
(1) as imposing a “no impairment or obstruction™ standard. .(West Resp.,
pp. 21-22.) They claim this is not a *“no impact™ standard, but the word
“'n'(j”m_eans-“_in.rm\res[,__nﬂ:u::'t01:'d.eg):ee;'":m

The SMP standard is that impacts be minimized “so far as
practicable.” RCW 90.58.020. This statewide, qualified standard
controls. See Citizens for Rational Shoreline Planning v. Whatcom
County, 172 Wash.2d 3 84,392, 258 P.3d 36 (2011). See also.
Conservaney Policies, infra., p. 7, Appendix A-5 (avoid substantial
alteration).

The opposition chides Petitioners® cite to Cougar Mountain
Associates v. King County, 11 Wn,2d 742, 765 P. 2d 264 (1988), and

contends that the courts have not ruled applying a “no impact” standard is

17 hitps;//www.merriam-webster.comy/dictionary/ng.
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illegal, (West Resp., pp. 21-22.) This is not a correct reading of the: law.
Mr. and Mrs. Niesz refer this Court 1o the following cases: Maranatha
Min., Inc. v. Pierce Cty., .59 Wn. App.. 795, 804, 801 P.2d 985 (1990)
(“The law does not require.that all adverse impacts be eliminated; if it did,
no change in land use would ever be possible. "); Pease Hill Cmty. Grp. v.
Cty. of Spokane, 62 Wn. App. 800, 808, 816 P.2d 37 (1991) (noting “it is
unrealistic to expect no effect from development™ and holding that the law
does not require elimination of all adverse impacts of property
development.

As postured, an analysis_ of the interference standard ruling is not
fact driven, but resolved by the correct interpretation and application of
the Taw.. The-o_pposition- asserts that a-dock cannot be approved for mere
convenience. If so; then it carinot be denied based upon the convenience of
the neighbors, in light of RCW 79.04.430°s balancing of interests. The
implementing DNR regulation notes that the statutory permission “isnot a.
grant of exclusive use of public aquatic lands to the dock owrer.” The
regulatio‘n.ﬁlrﬂler' states: it-does not prohibit public uise of any aquatic
lands around or under the dock: WAC 332-30-144 (4) (d): Simply, the

paddle boaters or swimmers are going to have to endure going undet the

17




‘three-foot structure or avoiding it by going in another direction: which is
pristine for miles or using the beach at lower tides,'®

3, Criteria No.7: Compatibility/Intensity of Use (PCC
20.56.040(A) 7).

Criterion No. 7, intensity of use to evaluate compatibility, involves
an illegal interprétation and application. On this factor, the Board’s “ho
new dock” standard was erroneously engrafted onto the approval language
by misapplying the general policy language to “discourage™ single-use
docks.

The SHB’s ruling that this stated policy has independent status
from the promulgated approval criteria allowed it to erroneously interpret
“existing pier density,”™ The result is absurd. The word “existing” means
“to have actual being.”'® Thus, the intensity of use standard has
application only in the context of considering a proposal where at least
‘one other dock exists and if orie or more can be fit in without being
incompatible “with the surrounding environment and land and water
uses.” Again, these are:legal determinations, not questions of fact or
discretion.

May v. Robertson, 153 Wn. App. 57, 62,218 P.3d 211, 214 (2009),

SHB No 99-011(Gennotti), and-SHB No 00-03(Vigfore) cited by

18 Sée Opening Brief, pp. 40-41.
2 https://www.nmerriam=-webster, com/dictionary/exist
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Respondent did not involve the use of state-owned tidelands and the
balance inherent in RCW 79,105. 430. Respondents do not explain how
they are applicable under the circumstances.

4. Criteria No. 5: Reasonable. Alternatives (PCC
20.56.0400A)(3)).

The proposed dock is presently a single use dock but by law is

designated for joint use. The Board erroneously failed to recognize or
-understand the difference. WAC 332-30-144 “implements the permission
created by RCW 79.105. 430, Private recteational docks, which allows
abutting residential owriers, under certain circumstances, to. ihstall private.
recreational docks without charge.” An “abutting residential owner” is the
owner of preperty: physically bordering on public aquatic land used for
single fﬁnﬁly'housing_; WAC 332-30-144 (2) (a):
For purposes of the state regulation a dock has a unique definition:
(b) Two or more abutting residential owners may install
and maintain a single joint-use dock provided it meets all
other design requirements of this section; is the only dock
used by those owners; and that the dock fronts one of the
owners' property.
(WAC 332-30-144 (2) (b): Private recreational docks.)
As phrased, for state aquatic lands, the proposal is designated for
joint use, plus the Nieszes have offered the facility for joint-use. The

designation and offer (‘the intended purpose™) are controlling even if not
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yet-accepted by another property owner. This. is consistent with the
SMP’s policy to discourage single use docks. 1In this regard the state
permission requires that the doek “conform to adopted shoreline master
programs and other local ordinances.” WAC 332-30-144 (4) (¢). Itis also
consistent with the County’s new shorelines tegulations which state docks
can serve “more than one parcel, under the same or differént’
owner'sh'ips.”m

In short, joint use is proposed, simply not yet realized. Thus,.a
reasonable alternative analysis is ihapplic_ab’l’e, as Respondents concede..
{West Resp, p. 17.)%! Res_pondents_ concede the local regulations focus on
the “intended use.” (West Resp.. p. 18.) They also acknowledge that the
Board.did not rely upon commercial marinas as areasonable alternative to
the proposed dock (West Resp., p. 16), although Petitioners did brief that
to avoid-a question on remand. Contrary to assertion (Reetz Resp.. p. 19)
Petitioners raised WAC 332-30-144 with the Board and argued a joint use
after designates the proposal as joint-use. .See¢ Partial Motion for Summary

Judgrnent, pp. 7-8, Index No. 14

0. See Appendix 4-2, attached.

* Mr.-and Mrs. West claim the dock. is not “installed” by two owners (West Resp., pp.
18-19) but it will be maintained and used by two owners. Later sharing of the cost-of
installation is @ detdil beyond purview of the Board.

-20-




The tést undertiie Pierce County reasonable alternatives standard

18 not “feasibility’” or “adequacy,” but whether there are “reasonable’

alternatives. Application of the criteria must be based upon the purpose of
the facility, in this case, to-extend the short boating season. In Seid/ v San
Juan Countv, SHB No 09-012(August 27, 2010), the Board held
_I"engtheni'ng_ the boating season and use was not “mere convenience” and
approved a dock proposal. The Opening Brief, pp. 36-37 shows the straw
man “year-around use” (winter months use) Respondents assign to
Petitioners (Reetz Resp., p. 27) is not what is proposed and the limitations
on the existing buoy and boat launch prevent measurable current use,
especially after 5:00 pm work day tecreation. See Opening Brief; p. 36.
This is not. about convenience, but.'feasibil'it_y.. See Opening Brief, pp. 38-
39. The alleged “factual dispute” is not the weighing. of testimony. It
involves legal errors associated with misuse and misapplication of a need
or feasibility standard, and the mischaracterization of the proposal as
“vear-round use.”
B. Cumniulative fmpacts Are of No Concern.

The “Board” found that the Nieszes’ proposal (1) does not unduly
impair views; -(_2')"_-._important.navigati‘onal roufes would not be obstructed;
and (3) the public’s:use of the surface waters below ordinary high water

would not be-unduly i'mpair'ed":‘_b_y the need to. go:out around the proposed
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dock.” “Thesé are basic rulings showing the dock proposal is far from the
impediment on the general public the neighbors claim it will be, this
puiting-into play only more-narrow local parochial interests.

The proposed use is'not disfavored but allowed. See infra, p. 1,
n.1. The stated Board findings do not support “significant degradation of
views and aesthetic values.” Impacts to habitat wete never raised by the
opposition, the County or any agency with jurisdiction. Any perceived
loss of community use needs to be taken up with the decision-makers who
decided to allow private decks on state-owned tidelands or in the
applicable SMP shoreline environmental designation,

Respondents concede the Board made no findings rcgard'ing the:
foreseeability of new permit applications if the Niesz proposal was
granted. (West Resp, p. 33), but urge that.is'_ unnecessary. That is not
what the Board has done in the past. Because the approval of one project
can theoretically set a precedent for others to follow, feasibility is a critical
analysis. Snow v. Ecology, 1998 WL 934934, SHB No: 98-020 (1998), is
instructive on how to properly assess the cumulative impacts of a
proposed development project.

In‘that case, the Department of Ecology denied a variance permit
previously approved by King County that would allow Jeffrey Snow to

build a residential pier on his nonconforming fot. (having less than 50 feet




of shoreline) on Lake Sammamish. In denying the proposed variance,
Ecology relied on WAC 173-27-170, which requires. that “consideration
shall be given to the cumulative .impact of additional requests for like
actions in the area.” Ecology asserted that sinice the proposed piet would
be located between two existing piers, it would establish precedent that
would allow increased density of docks on the lake. Jd., at *5. The SHB
rejected this argument for several reasons, including the fact that only
eight or niné additional nonconforming lots on the lake were suitable
locations for a residential pier, and “[i]f such piets - were proposed, each
would bé decided on its own merits.” Id. (emphasis added).

This is similar to. what the SHB did below, noting that the
“proposed dock would be the first of its kind on the southwest side of Fox-
Island” and concluding that “[a]llowing the proposed dock would set a

‘precedent for allowing othert similar.docks in this atea. The cunulative
impacts of this dock, dand future similar docks, would degrade aesthetic
values.”> SHB No. 16-011, Findings of Fact, Conclusions of Law, and
Order, p. 27. As noted in Snow v. Ecology, each development permit must
‘be decided on its own merits; this-did not occur heére.

The fact the County has not received any dock applications in a

specific area does not indicate there:is any “pent-up” interest. Nor does it

support speculation that approval of the Niesz Application will result in a




proliferation of new requests. A “‘parade of hortibles™ approach cannot be
grounds to deny a shoteline permit approval. See May v. Robertson,
supra, 87; see also Danny v. Laidlaw Transit Servs., Inc., 165 Wn,2d 20,
221 (2008) (rejecting assumption that ruling would give rise to
innumerable bad outcormes).

The “build-and more will come” opinion of the County Plariner
relied upon by the Board (West Resp., p. 34) rings hollow when the Gig
Harbor community has asked the legislative body to ban docks., See n.2.
p. 3, infra. The outcome determinative nature of the cumulative impacts
decision is- demonstrated by the fact the County's SEPA analysis identified
no such impacts (Exhibit P-13, Index 503-515; Exhibit P-12, Index No.
499-502).

C. Constitutional Law Principles Are it Play Although for This
Appeal Can Remain Backdrop.

Mr. and Mrs. Niesz have provided constitutional law prineiples
and doctrines because they confine decision-making: no public official or
quasi-judicial officer can make an unconstitutional decision. More:
funidamentally, the constitutions define what is a propeity right which
must be considered substantively and not at a whim becalise a mere

privilege. See infra, pp. 6-7.




There is no “waiver, as contended. (Reetz Resp., p. 2, n. 2.) The
base constitutional principles relating to the nature of the property right
and conflicts with the general laws of the state were raised to the superior
court; they are manifest and truly of constitutional magnitudes.??> See
Opening Brief, CP 1460, p. 11. See also, Superior Court Reply Brief, CP
1560, p. 6, addressing Maytown Sand and Gravel, LLC, pp. 6-7 (CP 1569)
(CP 1560-61), p. 9, addressing conflict with general laws of the state.

VI. CONCLUSION

The appeal should be granted and this matter remanded to Pierce

County for issuance of a shoreline substantial development permit with the

conditions set out in the Staff Report.

-

RESPECTFULLY SUBMITTED this 5o day (?)f May, 2019.

& - "\ /4
By \nob—— ./ F“‘“ __ﬂ_____
Dennis D. Reynolds, WSBA #04762
DENNIS D. REYNOLDS LAW OFFICE
200 Winslow Way West, Suite 380
Bainbridge Island, WA 98110

(206) 780-6777 Phone

(206) 780-6865 Fax

Email: dennis@ddrlaw.com

Counsel for Appellants

22 Constitutional claims can be raised for first time on appeal. See /nre J.R., 156 Wn.
App. 9, 18, 230 P.3d 1087, 1092 (2010) (“constitutional challenges to statutes may be
raised for the first time on appeal under RAP 2.5(a)(3).”)
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THE ORDINANCE IS NOT EFFECTIVE. THE ORDINANCE
WAS VETOED BY THE EXECUTIVE ON APRIL 26, 2017

Sponsored by: Councilmember Derek Young
Requested by: Executive/Planning and Land Services

ORDINANCE NO. 2017-6s

An Ordinance of the Pierce County Council Adopting the 2017
Amendments to the Pierce County Comprehensive Plan
Policies and Land Use Designations; "Gig Harbor
Community Plan" Policies; and "Key Peninsula Community
Plan™ Policies; Adopting Findings of Fact; and Setting an
Effective Date.

Whereas, the Growth Management Act (GMA) required Pierce County to
develop, adopt, and implement a Comprehensive Plan pursuant to Revised Code of
Washington (RCW) 36.70A.040; and

Whereas, pursuant to Chapter 36.70A RCW, the Pierce County Council adopted
Ordinance No. 94-82s on November 29, 1994, which enacted the 1994 Pierce County
Comprehensive Plan; and

Whereas, pursuant to Chapter 36.70A RCW, the Pierce County Council adopted
Ordinance No. 2015-40 on June 30, 2015, which updated the Pierce County
Comprehensive Plan; and

Whereas, RCW 36.70A.130 requires that the County's Comprehensive Plan be
subject to continuing review and evaluation, and any amendment or revision to the
Comprehensive Plan must conform to requirements of the GMA; and

Whereas, RCW 36.70.130 requires the adoption of procedures for amending
comprehensive plans; and

Whereas, on April 18, 1995, the Pierce County Council adopted Ordinance No.
95-27s which established the procedures for amending the Pierce County
Comprehensive Plan (Chapter 19C.10 of the Pierce County Code), which was last
amended by Ordinance No. 2016-18 on June 7, 2016; and

Ordinance No. 2017-6s Pierce County Council @
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Whereas, after public hearings, the Pierce County Council passed Resolution
No. 2016-114s on September 27, 2016, which identified proposed amendments to the
Pierce County Comprehensive Plan initiated by the Council, the Executive, and Cities

and Towns; and

Whereas, Resolution No. R2016-114s requested the Department of Planning
and Land Services (PALS) and the Planning Commission evaluate and consider
proposed text amendments, area-wide map amendments, urban growth area
amendments; and community plan amendments; and

Whereas, the applicable Comprehensive Plan Amendments were reviewed in
public meetings by the appropriate Land Use Advisory Commissions (LUACS)
throughout December 2016, and recommendations and comments were forwarded to
the Pierce County Planning Commission; and

Whereas, the Pierce County Regional Council held a public hearing and made
its recommendations on the proposed Urban Growth Area amendments on January 19,

2017; and

Whereas, the Pierce County Planning Commission held meetings and public
hearings on the proposed amendments on January 11, 18, and 25, and February 1,
2017; and

Whereas, the Pierce County Planning Commission made its recommendations
on proposed amendments to the Comprehensive Plan at a public meeting on
February 1, 2017; and

Whereas. on January 31, 2017, the Environmental Official for Pierce County
issued an environmental determination on the various proposed amendments to the

Comprehensive Plan; and

Whereas, on February 1, 2017, the Pierce County Planning Commission
transmitted the above-mentioned recommendations to the County Executive for
transmittal to the Pierce County Council; and

Whereas, on March 6, March 20 and April 3, 2017, the Community Development
Committee held public hearings on the Planning Commission's final recommendations,
and on April 3, 2017, passed the Committee's recommendations on the text
amendments, area-wide map amendments, urban growth area amendments, and
community plan amendments to the full Council for further consideration; and

930 Tacoma Ave S. Rm 1048
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Whereas, on April 18, 2017, the Pierce County Council held a public hearing on
the proposed amendments to Pierce County's Comprehensive Plan and considered the
amendments concurrently so their cumulative effect and consistency could be

ascertained; and

Whereas, the Pierce County Council has determined the amendments and
revisions set forth herein conform to the requirements of the Growth Management Act,
and are consistent with the Pierce County Countywide Planning Policies; and

Whereas, the Pierce County Council has determined that amending the Pierce
County Comprehensive Plan is necessary to protect the public health, safety and
welfare, and protect the public interest; Now Therefore,

BE IT ORDAINED by the Council of Pierce County:

Section 1. The 2015 Pierce County Comprehensive Plan, as adopted by
Ordinance No. 2015-40, is hereby amended as indicated in Sections 2 through 7.

Section 2. Urban Growth Area amendments to Title 19A of the Pierce County
Code, "Comprehensive Plan," are hereby adopted as set forth in Exhibit A, which is
attached hereto and incorporated herein by reference.

Section 3. Comprehensive Plan Text amendments to Title 19A of the Pierce
County Code, "Comprehensive Plan," are hereby adopted as set forth in Exhibit B,
which is attached hereto and incorporated herein by reference.

Section 4. Amendments to Chapter 14, Appendix C "Gig Harbor Community
Plan," of Title 19A of the Pierce County Code, "Comprehensive Plan," are hereby
adopted as set forth in Exhibit C, which is attached hereto and incorporated herein by

reference.

Section 5. Area-wide Map and Urban Growth Area amendments (that affect land
use designation maps) to Title 19A of the Pierce County Code, "Comprehensive Plan,"
are hereby adopted as set forth in Exhibit E, which is attached hereto and incorporated

herein by reference.

Section 6. Amendments to the Pierce County Open Space Corridor Map are
hereby adopted as set forth in Exhibit F, which is attached hereto and incorporated

herein by reference.

930 Tacoma Ave S, Rm 1046
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Section 7. Findings of Fact documenting the actions taken by the County
Council are hereby adopted as set forth in Exhibit G, which is attached hereto and
incorporated herein by reference.

Section 9. The Council recognizes that formatting, numbering, and citation
modifications to Exhibit B may be necessary as a result of amendments made during
the legislative process. To this extent, the Clerk of the Council is hereby authorized to
10 || modify Exhibit B prior to final printing so that the Council's amendments are accurately
11| reflected throughout the document and formatting, numbering, and citations are
12 || correctly shown.

1
2
3
4
5 Section 8. This Ordinance shall become effective on July 1, 2017.
6
7
8
9

14 Section 10. If any provisions of this Ordinance or the Comprehensive Plan are
15 | found to be illegal, invalid, or unenforceable, the remaining provisions of this Ordinance
16 | or the Comprehensive Plan shall remain in full force and effect.

19 PASSED this /£ h day of Cl;grf[ , 2017.

21| ATTEST: PIERCE COUNTY COUNCIL
22 Pierce County, Washington

gg #ﬂmrm/ % ‘%(L o'

26 | Denise D. Johnson
27| Clerk of the Council

28

29

30

31 Bruce F. Dammeier

32 Pierce County Executive

33 Approv toed & , this
34 ﬁ; day of FT ,
35 2017

36

37| Date of Publication of ~ 22-/23/>«(77, ©3/2([/2017
38 | Notice of Public Hearing: _&m&  04/¢ 7/ 2or 1

39 k’[\kdr t’gcr)—‘f’t OV Aenaan e
40 | Effective Date of Ordinance: ye4pc ¥ hy, 1the o cwtt e -
41 )

42

Ordinance No. 2017-6s Pierce County Council
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Exhibit C to Ordinance No. 2017-6s

Only those portions of Chapter 14. Appendix E that are proposed to be amended are shown.
Remainder of text, maps, tables and/or figures is unchanged.

Chapter 14: Community Plans

Appendix E: Gig Harbor Community Plan

CHAPTER 2: LAND USE ELEMENT

RuraL

12
13
14
15
16
17
18

19

20

21
22
23
24
25
26
27
28
29
30
31
32

RURAL SENSITIVE RESOURCE

GH. LU-24.3.2 The open tract shall be located so as to provide the greatest
protection for fish and wildlife habitat and water quality
protection. This open space area shall be located in a tract that is
separate from any newly created lots.

CHAPTER 4: NATURAL ENVIRONMENT ELEMENT

SHORELINES

Exhibit C to Ordinance No. 2017-6s Pierce County Council
Page 1 of 1 ST e S







Sponsored by: -Councilmemnbers Rick Talbert and Derek: Young
Requested by County Council

ORDINANCE NO. 2018-57s

An Ordinance of the Pierce County Council Relating to the Pierce County
Shoreline Master Program (SMP}; Amending Exhibit G and
Section 11 to Ordinance No. 2013-45s4, as Required by the
Washington State Department of ’Ec_o[‘og_y:-; Conducting the
Required Periodic Review and Update of the Pierce County
SMP Pursuant to Revised Code of Washington (RCW)
90.58.080(4) of the Shoreline Management Act; Adopting
Findings of Fact; and Setting an Effective Date.

Whereas, the Pierce County Council adopted Ordinance No. 2013-45s4 on
March 10, 2015, establishing "Title 8" of the Pierce County Code; Development Policies
and Reguiations — Shorelines; and

Whereas, pursuant to Ordinance No. 2013-45s4, the Pierce County Council
updated various Chapters and Tilles of the Pierce County Code for compliarice with the.
Washington State Shoreline Management Act; and

Whereas, Revised Code of Washington RCW 80.58.090 requires the
Washington State Department of Ecology (DOE) to review and approve locally adopted
Shoreline Master Programs (SMP) before they can become effective; and

‘Whereas, on May 31, 2018, Pierce County received "conditional approval” of its -
SMP update as adopted pursuant to Ordinance No. 2013-45s4; and

Whereas, the DOE'’s conditional approval of Pierce County's SMP update
includes a list of 21 required changes and 68 recommendéd changes; and

Whereas, Revised Code of Washington RCW 80.58.080 provides the timetable
for local governments fo amend SMPs. consistent with the required elements of the
guidelines adopted by the DOE to assure that the master pragram complies with
applicable law and guidelines in effect at the time of review and to assure consistericy

| with the local governmenis comprehensive plan and development regulations; and

Whereas, RCW 90.58. 080(4)(b)(i) obligates the County to conduct a périodic

1 review of its SMP on or before June 30, 2019, to-ensure the SMP complies with State

laws and guidelines that have been added or changed since the most recent update;
and

Ordinance No. 2018-57s " Pierce County Counicil
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Whereas, the DOE has identified severai changes to the Pierce County SMP, as

‘adopted via Ordinance No. 2013-45s4, that are necessary to comply with current State

law and which may be incerporated in the County's SMP to complete the periodic
review requirement of RCW 80.58.080(4); and

Whereas, Pierce County intends to make the necessary changes to its SMP fo

satisfy the reqmrements of the DOE to receive final SMP approval and complete the

periodic review requirement of RCW 90.58 080(4): and

Whereas, Ordinance No. 2013-45s4 established an effective dafe of the
ordinance "90 days following final approval by the Washington State Department of
Ecology" which is inconsistent with RCW .80.58.090(7) and must be revised for
consistency with State statue; Now Therefore,

BE [T ORDAINED by the Council of Pierce - County:

Section 1. Exhibit G to Ordinance No. 2013-45s4, adopting a new Title 18S of
the Pierce County Code, "Development Policies and Regulations — Shorelines," is
hereby amended as shown in Exhibit A, which is attached hereto and incorporated
herein by reference,

Section 2. Section 11 of Ordinance No. 2013-45s54 is herehy amended as

follows:

"Section 11. This Ordinance shall become effective 98 14 days following
wriften notice of final approval action by the Washington State Depariment of
Ecology.”

_ Section 3. Findings of Fact documenting the actions taken by the County
Council are hereby adopted as shown in Exhibit B, which is attached hereto and.
incorporated herein by reference.

Section 4. The Council recognizes that formatting, numbering, and citation

modifications to Exhibit A may be necessary as a result of amendments made during

the legislative process. To this extent, the Clerk of the Council is hereby authorized to
maodify Exhibit A prior to final printing so that the Council's amendmenis are accurately
reflected throughout the document and formatting, numbering, and citations are
correctly shown.

Ordinance No. 2018-57s Pierce County Council g
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1 Section 5. This Ordinance shalt become effective on October 15, 2018.
2
4 PASSED this day of ,2018.
8| ATTEST: PIERCE COUNTY COUNCIL
7 Pierce County, Washihgton
8
o
10 . _
11§ Denise D. Johnson Douglas G. Richardson
12§ Clerk of the Council Council Chair
13
14
18
16 Bruce F. Dammeier
17 Pierce County Executive
18 Approved _ Vetoed , this
18 __ dayof
20 2018.
21

221 Date of Publication of

23| Notice of Public Hearing:
24
25t Effective Date of Ordinance:
26
27

Ordinance No, 2018-57s Pierce County Councll £
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1 Exhibit A to Ordinance No. 2018-57s
2
3[| NOTE: Only those portions of Title 188 that were adopted pursuant-to Ordinance No.
4 2013-45s4 that are proposed to be amended are shown. Remainder of the text, maps,
5 || tables and/or figures adopted through Qrdinance Na. 2013-45s4 are unchanged.
3]
8 | Shoreline Master Program Periodic Review Amendments;
10 1. On page 24 of Exhibit G, starting on line 30, amend PCC 188.30.030 D. by inserting
11 a new slbsection 7: to read as follows:
12
13 "188.30.030 Ecological Protection.
14
15 D.  Regulations ~ Critical Areas.
16
17 7. Wetlands‘shall be rated using the Washington State Wetland Rating System’
18 for Western Washington (Hruby, 2014) (Ecology Publicition #14-06-029)."
19 | | o |
20 2. On page 56 of Exhibit G, lines 43-45, amend PCC 185.40.110 C.3. as follows:
21
22 "3. Shoreline restoration p_ro_j ects that regult in-a landward shiftin the ordinhary high
23 water mark tay be reviewed pursuant tomeet RCW 90.58.580 to deterniine ifimay-be:
24 granted relief from Master Program development standards and use regulations are
25 waeranted within urban growth areas.”
26
27 3. On page 66 of Exhibit G, line 45, amend PCC 18S.60.020 C.1. as follows:
28
29 "l. Fair Market Value. Development of which the total cost or fair market value,
30 whichever is higher, does not éxceed $7,047.00$6:436:08 if such development does
3 not matetially interfere with the normal pubilc use of the water or Shorelines.of the
32 State."
33 _ . _ . _ . .
34 4. On page 70 of Exhibit G, starting on line 35, amend PCC 183.60.020 C.17. as
35 follows:
37 "17. The external ot internal retrofitting of an existing struciure with-the exclusive
38 purpase of compliance with the Americans with: Disabilities Act of 1990 (42 U.S:C.
‘39 Sec. 12101 «t seq.) or to-otherwise provide physical access to the structure by
40 mdmduals with. d:sablhtles U
41 a s, - en e
42
44
45
45
47
48
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5. On page 72 of Exhibit G, amend PCC 185.60.020 by inserting a new subsection H.
to read as follows:

"18S.60.020 Shoreline Substantial Development (SD) Permit Exemptions.

H.

Persons, Projects, and Activities Not Required to Obtain Certain Permits.
Pursuant to RCW 90.58.355, the following persons, projects, and activities are
not required to obtain a Substantial Development Permit, Conditional Use
Permit, Variance, Letter of Exemption, or other review conducted by the
County to implement this Shoreline Master Program:

L.

Hazardous Substance Remediation. Pursuant to RCW 90.58.355
regarding hazardous substance remedial actions, the procedural
requirements of the Shoreline Management Act shall not apply to any
person conducting a remedial action at a facility pursuant to a consent
decree, order, or agreed order issued pursuant to Chapter 70.105D RCW,
or to the Department of Ecology when it conducts a remedial action
under Chapter 70.105D RCW. The Department of Ecology shall ensure
compliance with the substantive requirements of Chapter 90.58 RCW,
Chapter 173-26 WAC, and the Master Program through the consent
decree, order, or agreed order issued pursuant to Chapter 70.105D RCW,
or during the department-conducted remedial action, through the
procedures developed by Ecology pursuant to RCW 70.105D.090.

Any person installing site improvement for storm water treatment in an
existing boatyard facility to meet requirements of a national pollutant
discharge elimination system stormwater general permit.

The Department of Transportation projects and activities that meet the
conditions of RCW 90.58.356."

6. On page 84 of Exhibit G, lines 7-12, amend the definition for "Development" as

follows:

"Development" means a use consisting of the construction or exterior alteration of
structures; dredging; drilling; dumping; filling; removal of any sand, gravel, or minerals;
bulkheading; driving of piling; placing of obstructions; or any project of a permanent or
temporary nature which interferes with the normal public use of the surface of the waters
overlying lands subject to the Act at any state of water level. "Development" does not
include dismantling or removing structures if there is no other associated development or
redevelopment. (Note: This definition intentionally differs from the definition for
"Development" found in Chapter 18.25 PCC.)"

Exhibit A to Ordinance No. 2018-57s ' Pierce County Council
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18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33

35
36
37
38
39
40
41
42
43

45

47
48

7. On page 85 of Exhibit G, starting on line 21, insert the following new definitions
alphabetically:

"Floating home' means a single-family dwelling unit constructed on a float that is
moored, anchored, or otherwise secured in waters, and is not a vessel, even though it may
be capable of being towed.

"Floating on-water residence" means any floating structure other than a floating home:
(a) That is designed or used primarily as a residence on the water and has detachable
utilities; and (b) Whose owner or primary occupant has held an ownership interest in
space in a marina, or has held a lease or sublease to use space in a marina, since a date
prior to July 1, 2014."

Washington State Department of Ecology Required SMP Changes:

1. On page 10 of Exhibit G, lines 25-27, amend PCC 18S.10.065 B. as follows:
"185.10.065 Procedural Guidance.

B. Title 18E PCC, Development Regulations — Critical Areas. Critical area
regulations adopted in compliance with the State Growth Management Act are
contained inadministered-by Title 18E PCC, Ordinance Nos. 2004-56s, 2004-
57s, 2004-58s, 2006-103s, 2016-52, amended by Ordinance 2017-12s,
effective date April 15,2017, and incorporated by reference into the Shoreline
Master Program. In the event Title 18E PCC is amended, the referenced
edition will still apply in shoreline jurisdiction until revised through an
approved Master Program amendment."

2. On page 10 of Exhibit G, starting on line 41, amend PCC 185.10.065 D. and E. as
follows:

"D. Conditional Uses. nses-are-considered "conditional by the-Aet-and:
therefore—conditionalrReview is required for Conditionalsuehk uses per Table
185.60.030-1.

1. A proposal may require both a Substantial Development Permit and a
Conditional Use Permit. Other proposals, that are not a "substantial
development", may require only a Conditional Use Permit.

2.  Other uses which are not classified or set forth in in Table 185-60.030-1 may
be authorized as conditional uses provided the applicant can demonstrate
consistency with the requirements of WAC 173-27-160 and PCC 18S.60.060.
However, uses which are specifically prohibited by the Master Program may
not be authorized through a Conditional Use Permit. *

3. The issuance of a Conditional Use Permit is based upon a determination that
the project will be consistent with the criteria listed in PCC 18S.60.060 and
those listed in WAC 173-27-160.

24. The Washington State Department of Ecology (Ecology) has the final
decision-makingappreval-authority foref conditional uses.

Exhibit A to Ordinance No. 2018-57s " Pierce County Council
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Variance. When development is proposed that does not comply with the bulk and
dimensional standards, such as a shoreline buffer, of the Master Program, then the
development can only be authorized with approval of a variance. The purpose of a
variance permit is strictly limited to granting relief from specific bulk, dimensional
or performance standards set forth in the Master Program where there are
extraordinary circumstances relating to the physical character or configuration of
property such that the strict implementation of the Master Program will impose
unnecessary hardships on the applicant or thwart the policies set forth in RCW
90.58.020.

1. The issuance of a variance is predicated upon a determination that the project
will be consistent with the criteria listed in PCC 18S.60.070 and those listed in
WAC 173-27-170.

2. Variances to the type of uses and development authorized by the Master
Program are prohibited.

3. Ecology has final decision-makingeppreval authority foref Shoreline
Variances."

3. On page 24 of Exhibit G, starting on line 13, amend PCC 18S.30.030 D.3. as

follows:

"3, he-Reasonable Useprovisionsof P RE-20-050-are-not-incladed-as-partofthe
Shoreline-Master-Program-The following provisions of Title 18E PCC do not apply
within shoreline jurisdiction:

a. PCC 18E.10.090, Reconsideration and Appeal Procedures;
b. PCC 18E.20.050, Reasonable Use Exceptions; and
c. PCC 18E.20.060, Variances."

. On page 29 of Exhibit G, starting on line 11, amend PCC 18S5.30.040 B.1. as follows:

"B. Policies.

1. Prohibit fill waterward of the ordinary high watermark (OHWM) except for
restoration projects, mitigation actions, beach nourishment or enhancement
projects, or when necessary to support a water dependent use, public access,
cleanup of contaminated sediments, or alteration of a transportation facility of
statewide significance."

. On page 29 of Exhibit G, starting on line 40, amend PCC 18S5.30.040 C.1. as

follows:

"1. The following activities are prohibited:
a.  Filling in locations that will cut off or isolate hydrologic features, except as
allowed pursuant to PCC 18S.40.060, Flood Hazard Management;
. Solid waste landfills; and
c.  Dredging for the purpose of obtaining fill material, except for projects
associated with Model Toxics Control Act (MTCA) or Comprehensive
Environmental Response, Compensation, and Liability Act (CERCLA) habitat

Exhibit A to Ordinance No. 2018-57s Pierce County Council
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restoration, or any other significant restoration effort project approved by a
Conditlonai Use Perrmt»aﬂd

6. On page 44 of Exhibit G, starting on line 14, amend PCC 18S5.40.040 B. by inserting
a new subsection 12. to read as follows:

"12. Pierce County shall adopt a prohibition on new commercial marine aquaculture

operations in the Aquatic Environment adjacent to areas designated Natural. Pierce
County will revisit this prohibition as part of the 2027 periodic review required
under RCW 90.58.080(4)(b)(ii). The prohibition is intended to provide time for the
County to implement the comprehensively updated Shoreline Master Program and
evaluate the impacts of aquaculture projects resulting from monitoring reports. The
prohibition will also allow the County to review other scientific and technical
information specific to Natural areas. The prohibition shall not apply to farms with
existing aquaculture permits or to designated Bush Act Lands."

7. On page 45 of Exhibit G, starting on line 10, amend PCC 18S.40.040 C.10. and
C.11. as follows:

"10. The operator of any aquaculture activity shall provide contact information to

abutting waterfront property owners and shall, in a timely manner, respond to and
rectify any complaint relating to materials, equipment, or operation activities as
necessary to comply with permit conditions.

Predator control shall not involve deliberate killing or harassment of birds,
invertebrates, or mammals. Approved controls include, but are not limited to
plastic tubes or netting. Predator control equipment shall be removed as defined

within the approved schedule-but-no-tongerthan-two-years-afterinstallation.”

8. On page 45 of Exhibit G, starting on line 25, amend PCC 18S.40.040 C.14. as
follows:

"14. Introduction of a new shellfish species. changing the shellfish species cultivated.

expansion of the physical area cultivated or relocation of the aquaculture operation
ﬁ-eenﬁdﬁed-a—newuseﬁdevebpment—eﬁé-sha[l require notification to the County.
The County shall review the proposal consistent with permit revision criteria in
PCC 185.60.080 B. Proposals that do not meet revision criteria shall require a new
permit and compliance with this SMP."

9. On page 45 of Exhibit G, starting on line 33, amend PCC 185.40.040 C.16. through
C.20. as follows:

"16. Aquaculture activities allowed pursuant to an approved Shoreline Conditional Use

Permit shall not be subject to review of a new Shorelme Condltlonal Use Permit for
subsequent cycles of planting and harvest i
Conditional-Use-Rermit. Activities shall be subject to reviews in accordance with an
approved monitoring plan, and the permit shall be rescinded per PCC 18S.10.070 1.
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should reviews find that aquaculture activities are being exercised contrary to
approval conditions.

P:e&sh—Aqu&He—ReseweOlympla Oystcr prcopagatlon and other activities supportmg
the enhancement and/or recovery of native shellfish, finfish and aquatic plant
spemes is allowcd wnhm the lequally Reach Aquatlc Reserve.

1820. Aquaculture applications shall be reviewed for consistency with the mitigation
sequence in PCC 18S.30.030 C.1. Aquaculture proposals that willestd result in
significant adverse env1ronmenta! 1mpacts that cannot be mitigatedas

shall be prohibited.

19.  New aquaculture is prohibited in the Aquatic SED abuttmg the Natural SED on
marine waters. Existing or permitted aquaculture operations in areas subject to the
prohibition shall be considered conforming uses. Designated Bush Act Lands
(RCW 79.135) abutting the Natural SED are not included in this prohibition."

10. On page 74 of Exhibit G, Table 18S.60.030-1, amend Note (2) as follows:

"(2) Aquaculture is prohibited in the Aquatic SEDs abutting the Natural SEDs on
Marine waters (see PCC 18S.40.040 B. and C)."

11. On page 77 of Exhibit G, lines 7-10, amend PCC 18S.60.060 as follows:

"B. Applicability. This Section applies to uses allowed in Table 18S.60.030-1,
Shoreline Permit Table, subject to approval of a Shoreline Conditional Use Permit
(C). Other uses which are not classified or set forth in the Master Program may be
authorized as conditional uses provided the applicant can demonstrate consistency
with the requirements for conditional uses contained in this Section. Uses which
are specifically prohibited by Title 18S PCC shall not be authorized pursuant to this
Section."

12. On page 77 of Exhibit G, lines 20-23, amend PCC 18S.60.060 C.2.b. as follows:

"b.  Aquaculture activities allowed pursuant to an approved Shoreline Conditional Use
Permit shall not be subject to review of a new Shore!me Condltlonal Use Permn; for
subsequent cycles of planting and harvest

Conditional-Use-Permit-approval. Activities shall be subject to reviews in

accordance with an approved monitoring plan, and the permit shall be rescinded per
PCC 188.10.070 L. should reviews find that aquaculture activities are being
exercised contrary to approval conditions."
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37
38
39
40
41
42
43
44
45
46
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13. On page 80 of Exhibit G, line 7, amend PCC 18S.60.080 B.2. by inserting a new
subsection 2. to read as follows and renumbering the current subsection 2 to 3:

"2. The applicant shall provide detailed plans and text describing the proposed
changes."

14. On page 80 of Exhibit G, starting on line 12, amend PCC 18S.60.080 B.2. as follows:
"a. No additional overwater constructiondevelepment in an Aquatic SED, except

that pier, dock, or float construction may be increased by 500 square feet, or
10 percent from the provisions of the original permit, whichever is less—when

b.  Ground area coverage and height may be increased a maximum of 10 percent
from the provisions of the original permit;

c.  The revised permit does not authorize development to exceed height, lot
coverage, buffer, or any other requirements of Title 18S PCC except as
authorized under a Shoreline Variance granted as the original permit or a part
thereof;,

d.  Additional or revised landscaping is consistent with any conditions attached to
the original permit and with Title 18S PCC;

e.  The usedevelepment authorized pursuant to the original permit is not changed;
and

f.  No adverse environmental impact will be caused by the project revisionaetion.

4. Revisions to permits may be authorized after original permit authorization has
expired under RCW 90.58.143. The purpose of such revisions shall be limited to
authorization of changes which are consistent with this Section and which would
not require a permit for the development or change proposed under the terms of

Chapter 90.58 RCW, this regulation, and the Master Program. If the proposed

change constitutes substantial development, then a new permit is required.

Provided, this subsection shall not be used to extend the time requirements or to

authorize substantial development beyond the time limits of the original permit.

53. Ifthe sum of the revision and any previously approved revisions violate the
decision criteria of this Section, the County shall require that the applicant apply for

a new permit."

15. On page 104 of Exhibit G, line 11, insert a new item 9. to read as follows:

"9. Crescent Lake
a.  Entire lake located on Gig Harbor Peninsula."

16. On page 107 of Exhibit G, within Appendix H: Shoreline Environment Township
Atlas, on T19N-RO3E (page 34 of 57), delete the reference to "Merey-Creek”" and
replace with "Spanaway Creek".
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Washington State Department of Ecology Recommended SMP Changes:

1.

On page 2 of Exhibit G, starting on line 21, amend PCC 18S.10.010 as follows:

"18S.10.010 Title.

Title 18S PCC shall be officially cited as Title 18S PCC, Development Policies and
Regulations — Shorelines, and may be referred to as Title 18S PCC. Title 18S PCC
includes the shoreline policies, regulations, and shoreline environment designation maps.
Title 18E PCC, Development Regulations — Critical Areas-and-Fitle+8H-RCC,
Development-Regulations—Forest-Practiees-are is incorporated by reference’.
Collectively, Title 18S PCC:Fitle -8H-PEC and Title 18E PCC make up the Pierce
County Shoreline Master Program."

On page 2 of Exhibit G, following line 44, strike footnote 1 in its entirety:

On page 8 of Exhibit G, starting on line 17, amend PCC 18S.10.060 as follows:

"188.10.060 Coordination with Other Titles.

In addition to Title 18S PCC and Title 18E PCC, which together comprise the
Shoreline Master Program, shoreline development may be subject to other Pierce County
Code (PCC) Titles. Below is a list of some of the frequently used PCC Titles and
Chapters which may be applicable to the review process of a shoreline development, or
which may provide additional regulations applicable to the shoreline project site."

On page 9 of Exhibit G, starting on line 19, delete PCC 18S.10.060 I. in its entirety
and renumber the remaining subsections accordingly:
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5. On page 10 of Exhibit G, starting on line 28, amend PCC 18S.10.065 B. as follows:

"B. Title 18E PCC, Development Regulations -- Critical Areas. Critical area
regulations adopted in compliance with the State Growth Management Act are
admm:ster‘ed by Title lSE PCC

1. Wetlands. Regulations that apply to Wetlands are found in Chapter 18E.30
PCC.

2. Fish and Wildlife Species and Habitat Conservation Areas. Regulations
that apply to Fish and Wildlife Species and Habitat Conservation Areas are
found in Chapter 18E.40 PCC.

3. Aquifer Recharge and Wellhead Protection Areas. Regulations that apply
to Aquifer Recharger and Wellhead Protection Areas are found in Chapter
18E.50 PCC.

4.  Volecanic Hazard Areas. Regulations that apply to Vplcanic Hazard Areas
are found in Chapter 18E.60 PCC.

5. Flood Hazard Areas. Regulations that apply to Flood Hazard Areas are
found in Chapter 18E.70 PCC.

6. Landslide Hazard Areas. Regulations that apply to Landslide Hazard Areas
are found in Chapter 18E.80 PCC.

7. Seismic (Earthquake) Hazard Areas. Regulations that apply to Seismic
Hazard Areas are found in Chapter 18E.90 PCC.

8. Mine Hazard Areas. Regulations that apply to Mine Hazard Areas are found
in Chapter 18E.100 PCC.

9.  Erosion Hazard Areas. Regulations that apply to Erosion Hazard Areas are
found in Chapter 18E.110 PCC."

6. On page 11 of Exhibit G, starting on line 18, amend PCC 18S.10.070 B. and C. as
follows:

"B. No person may commence any shoreline development without first obtaining all
permits and approvals required pursuant to Title 18S PCC. A person may be

required to obtain multlple pcrrmts and approvals
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C.  The Act requires that critical areas located within shorelines be addressed through
the Shoreline Master Program (Master Program). To meet the requirement, Title
18S PCC adopts by reference the existing-County Critical Areas Regulations (Title
I8E PCC). Title 18S PCC contains additional regulations that apply to shorelines.
1. Critical area review and approval within shoreline jurisdiction shall occur as a

component of any associated shoreline permit and approval."

7. On page 18 of Exhibit G, starting on line 43, amend PCC 18S.20.070 as follows:

"A. Designation Criteria. The Aquatic SED applies to all shoreline areas waterward of
the ordinary high-water mark. The Aquatic SED includes Aquatic Marine and
Aquatic Freshwater.

1.  Aquatic Marine applies to all Puget Sound tidal waters. Tidal waters, as used
here, includes marine and estuarine waters bounded by the OHWM. Where a
stream enters the tidal water, the tidal water is bounded by the extension of the
elevation of the marine OHWM within the stream.

2. Aquatic Freshwater applies to the waters of all rivers, streams and lakes."

. On page 24 of Exhibit G, starting on line 30, amend PCC 18S.30.030 D. by inserting

the following new subsections to read as follows:

"8. Buffers to protect critical areas, such as a wetland or fish and wildlife habitat
conservation area, may be wider than the shoreline buffers of Title 18S PCC. The
most protective regulations apply.

9.  Application requirements for critical areas are in addition to those for shoreline
permits.

10.  Shoreline permits for development which may impact a critical area will not be
granted until critical area review is complete."

. On page 29 of Exhibit G, starting on line 37, amend PCC 18S.30.040 B. by inserting

the following new subsection to read as follows:

"10. Pierce County is concerned about potential for impacts to the environment from
discharging dredged materials in Pierce County marine waters within the Nisqually
Reach Aquatic Reserve. The County encourages citizen participation and
engagement in the oversight of dredged material disposal through the Nisqually
Reach Aquatic Reserve Implementation Committee and the Anderson Island
Citizens Advisory Board (AICAB). The County shall work with DNR Aquatic
Reserve Program staff to seek feedback from the Implementation Committee and
the AICAB on Shoreline Conditional Use Permit applications related to dredge
disposal within Reserve boundaries."

10. On page 44 of Exhibit G, starting on line 31, amend PCC 18S.40.040 C.5. as

follows: -

"5. Aquaculture activity boundaries shall be illustrated on a site plan that includes a
depiction of the real property boundaries consistent with the legal description of the
property. Aquaculture activity boundaries and property corners shall be
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discretion, the County may require traditional survey methods or allow GPS
methodology."

11. On page 47 of Exhibit G, starting on line 5, amend PCC 185.40.040 F.2. as follows:

"2, Over-water structures and/or equipment, and any items stored upon such structures
such as materials, garbage, tools, apparatus, shall be designed and maintained to
minimize visual impacts. The maximum height above water for permanent
structures shall be limited to three feet from the deck surface of the float or dock
unless shoreline conditions serve to minimize visual impacts (for example: high
bank environments, shorelines without residential development). Height limitations
do not apply to materials and apparatus removed from the site on a daily basis or to
required safety-related equipment."

12. On page 47 of Exhibit G, starting on line 15, amend PCC 18S5.40.040 G.2. as
follows:

"2.  New aquatic species that have not been previously cultivated in Washington State
shall not be introduced into the County without prior written approval of the
Director of the Washington Department of Fish and Wildlife-and-the-Director-ofthe
”rﬁihiﬁgtiﬁ DE sarbent *‘“ ]ﬂ‘l."

13. On page 47 of Exhibit G, line 46, amend PCC 18S5.40.050 C.1. as follows:

"I. Structures waterward of the OHWM shall be on piling or other open-framework,
and shall be limited to those that require over-water facilities."

14. On page 48 of Exhibit G, starting on line 3, amend PCC 18S.40.050 C.3. as follows:

"3.  Non water-oriented commercial, civic or industrial uses, or portions of a use that are
non-water oriented, are prohibited in shorelines unless they meet one of the
following criteria:"

15. On page 48 of Exhibit G, starting on line 25, amend PCC 18S.40.050 7. and 8. as
follows:

"7. When commercial, civic or industrial redevelopment involves relocating or
expanding the existing structure, shoreline restoration or mitigation shall be a
condition of approval. MitigationResteratien may include, but is not limited to:

8. When commercial, civic or industrial redevelopment involves relocating or
expanding the structure, public access shall be a condition of approval, unless
infeasible due to health or safety issues. Public access may include, but is not
limited to:"

Exhibit A to Ordinance No. 2018-57s Pierce County Council
Page 11 of 14 BETRAM e S o Tk




W~ OO, PN

AR A B DDWWWW W WONNNRNNNNNN e
ST BB RSB YE R e e e BN B R RNRNE YRS 28e

16. On page 50 of Exhibit G, starting on line 42, amend PCC 18S.40.070 A.2. as follows:

"2,

Class IV-General Forest Practices where shorelines are being converted to non-
forest uses-are-not-subjeet-to-this-ehapter. Class [V-General Forest Practices are
subject to the requirements of the other SectionsChaptess of Title 18S PCC,
Development Policies and Regulations — Shorelines, as applicable, and to Title 18H
PCC, Development Regulations — Forest Practices."

17. On page 51 of Exhibit G, starting on line 8, amend PCC 18S.40.070 C. as follows:

"C. Regulations.

1. Forest Practice regulations are found in Title 18H PCC, Development
Regulations — Forest Practices.

2. Class 1, II, and III Forest Practices located within 200 feet of the OHWM on
Shorelines of Statewide Significance, consistent with RCW 90.58.150, shall
only allow selective timber cutting so that no more than 30 percent of the
merchantable trees may be harvested in any 10-year period of time; provided
that other timber harvesting methods may be permitted in those limited
instances where the topography, soil conditions, or silviculture practices
necessary for regeneration render selective logging ecologically detrimental;
and provided further, that clear cutting of timber which is solely incidental to
the preparation of land for other uses authorized by this chapter may be
permitted. Exceptions to this standard shall be by Condltlonal Use Permit
only.

3. When forest land is to be converted to another use under a Class IV Forest
Practice, the conversion shall be clearly indicated on the Forest Practices
application. Preparatory work associated with the conversion of land to non-
forestry uses or developments shall not be considered forest practices and
shall be reviewed in accordance with the provisions for the proposed non-
forestry use and the general provisions of this Master Program, including
vegetation conservation."

18. On page 53 of Exhibit G, starting on line 7, amend PCC 18S8.40.090 C.6. as follows:

"6.

Structures waterward of the ordinary high water mark (OHWM) shall be floating or
on piling or other open-framework and shall be limited to those uses that require
over-water facilities."

19. On page 53 of Exhibit G, starting on line 12, amend PCC 18S5.40.090 C.8. as
follows:

"8.

Restrooms, refuse disposal, parking, maintenance, and similar facilities shall be
provided consistent with the expected demand. Designs shall consider ways te-dimit
attendanee-to prevent overuse of the site."
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20. On page 54 of Exhibit G, starting on line 15, amend PCC 18S5.40.100 C. as follows:

"2. Table 185.30.030-24, Standard Shoreline Buffers and Setbacks, indicates the
required buffer and setback for each SED. Table 18E.40.060-1, Fish and Wildlife
Habitat Conservation Area Buffer Requirements, indicates the required fish and
wildlife habitat area buffer ersetbaek-width for each shereline-water type. Chapter
I18E.40 PCC includes the provisions by which fish and wildJife habitat area buffers
and setbacks may be modified."

21. On page 59 of Exhibit G, starting on line 29, amend PCC 185.40.140 C.5. as
follows:

"5. In- and over-water facilities shall be visible under normal day and nighttime
conditions. Visual aids may include reflectors and warning lights, and shall be
consistent with any applicable U.S. Coast Guard requirements."

22. On page 63 of Exhibit G, starting on line 4, amend PCC 18S5.40.140 G.1. as follows:

"l. Facilities attached to another facility, such as a pier and ramp attached to a dock
(see Figure 185.40.140-2), shall be considered one facilityseparately for the purpose
of dimensional measuring."

23. On page 63 of Exhibit G, starting on line 32, amend PCC 18S.40.140 H.3. as
follows:

"3. Length means the linear distance of all facility segments measured from the
OHWM, except that for Lake Tapps, the linear distance of a facility shall be
measured from the 543-foot elevation of the Lake. The length of the facility
includes any attached "U", "T" or "L" segments. See Figure 18S.40.140-1, Length
of Dock Measurement."

24. On page 66 of Exhibit G, line starting on line 38, amend PCC 18S.60.020 B. as
follows:

"B. Applicability. This Section applies to shoreline development and uses within
shorelines that do not require a Substantial Development Permit, as listed in PCC
18S.60.020 C. If any part of a proposal is not eligible for an SD Exemption, then an
SD shall be required for the entire proposal.”

25. On page 84 of Exhibit G, starting on line 23, delete the definition of "Excavated
Moorage Slips" in its entirety.

Exhibit A to Ordinance No. 2018-57s Pierce County Council
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26. On page 92 of Exhibit G, starting on line 17, Chapter 18S.70 -- Appendix C, amend
subsection A.1.c. as follows:

"c. A general depiction of adjacent land uses including the presence of structures,
docks, bulkheads, and other modifications. If there are shore stabilization
structures, provide the beach elevation at the toe of the structure and the top of the
structure (MLLW datum);"

27.0n page 94 of Exhibit G, starting on line 22, Chapter 18S.70 -- Appendix C, amend
Section F. as follows:

"F. Assessment of Impacts. This Section shall be based upon the results of the
baseline conditions study. This shall be accompanied by a discussion of avoidance,
minimization, and mitigation actions proposed. Potential impacts that shall be
discussed include: impacts to regulated critical areas and species, loss of benthic

biotic diversity. increase in pollutant loading, alteration to nearshore sediment

composition or transport processes, decrease in water quality.—Fhis-shal-be

~ aXT avioddansa e g atioan N A e

28. Starting on page 105 of Exhibit G (Appendix F), delete "Proposed" from the
Shareline Environment Designation Maps.

29. Starting on page 106 of Exhibit G (Appendix G), replace the 2008 Park and
Recreation Maps with the 2014 Parks, Recreation and Open Space Plan Maps.

30. Starting on page 107 of Exhibit G (Appendix H), delete "Proposed" from the
Shoreline Environment Township Atlas Maps.

Exhibit A to Ordinance No. 2018-57s Pierce County Council
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Exhibit B to Ordinance No. 2018-57s
FINDINGS OF FACT
The Pierce County Council finds that:

1. The Pierce County Council adopted Ordinance Ng. 2013-45s4 on March 10, 2015,
establishing "Title 188" of the Pierce County Code (PCC), Development Policies and
Regulations - Shorelines.

Pursuant to Ordinance No. 2013-45s4, the Pierce County Council ‘Updated various
Chapters and Titles of the Pierce County Code for compliance with the Washington
State Shoreline Management Act.

3. Revised Code of Washington RCW 90.58.090 requires the Washington State
Department of Ecology (DOE) to review and approve locally adopted Shoreline
Master Programs (SMP) before they can become effective.

5. On May 31, 2018, Pierce County received "conditional approval" of its SMP Update
as adopted pursuant to Ordinance No. 2013-45s4.

6. The DOE’s conditional approval of Pierce County's SMP update includes a list of 21
required changes and 68 recommended changes. '

7. Pierce County has modified its SM
been identified by the DOE, Required changes include citing Eclol'qu’s role in
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10.

L

12

13.

14.

15.

16.

T

RCW 90.58.080(4)(b)(i) obligates the County to conduct a periodic review of its SMP
on or before June 30, 2019, to ensure the SMP complies with State laws and
guidelines that have been added or changed since the most recent update.

The periodic review process is intended to bring the SMP into compliance with
requirements of the act or state rules that have been added or changed since the
last SMP amendment, ensure the SMP remains consistent with amended
comprehensive plans and regulations, and incorporate amendments deemed
necessary to reflect changed circumstances, new information, or improved data.

Pierce County used DOE's checklist of legislative and rule amendments to review
amendments to Chapter 90.58 RCW and department guidelines that have occurred
since the master program was last amended, and determine if local amendments
are needed to maintain compliance in accordance with WAC 173-26-090(3)(b)(i).

The DOE has identified several changes to the Pierce County SMP, as adopted via
Ordinance No. 2013-45s4, that are necessary to comply with current State law and
which may be incorporated in the County's SMP to complete the periodic review
requirement of RCW 90.58.080(4).

Pierce County has modified its SMP to make the necessary changes to complete the
periodic review requirement of RCW 90.58.080(4). The seven changes to Title 18S
PCC include a reference to the Washington State Wetland Rating System for
Western Washington (Hruby, 2014), increasing the SD exemption threshold to
$7,047.00, updates to several definitions, and other technical changes that will
provide greater consistency with Chapter 90.58 RCW and WAC 173-27.

Ordinance No. 2013-45s4 established an effective date of the ordinance "90 days
following final approval by the Washington State Department of Ecology" which is
inconsistent with RCW 90.58.090(7) and has been revised for consistency with State
statue.

Pierce County provided notification of Ordinance No. 2018-57 to 1,098 interested
parties, published legal notice in the Tacoma News Tribune on September 5 and
September 12, 2018 and conducted a formal public comment period in compliance
with the requirements of WAC 173-26-100.

Pierce County Council's adoption of Ordinance No. 2018-57 completes the required
process for periodic review of the SMP in accordance with RCW 90.58.080(4) and
applicable State guidelines in WAC 173-26.

The Pierce County Council, pursuant to Ordinance No. 2018-57, has made all the
necessary changes to its SMP as required by the Department of Ecology to receive
final SMP approval.
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Chapter 188.10

INTRODUCTION

Sections:

188.10.010 Title.

185.10.020 Purpose,

188.10.025  Constitutional Protection.
188.10.030  Applicability.

185.10.040  Procedural Exemption,

188.10.050  Interpretation.

188.10.055.  Recognition of Legally Established Development.
188.10.060 Coordination with Other Titles.
185.10.065  Procedural Guidance.

185.10.070 Compliance.

188.10.080  Severability.

188.10.690. Warning and Disclaimer of Liability.

1885.10.010  Title, _

Title [88 PCC shall be officially cited as Title 188 PCC, Development Policies and
Regulations — Shorelines, and may be referred to-as Title 18$ PCC. Title 188 PCC includes the
shoreline policies, regulations: and shoreline environment designation maps, Title 18E RCC,
Development Regulations — Critical Areas, and Titie 18H PCC, Development Reégulations —
Forest Prdetices, are incorporated by reference’. Collectively, Title 188 PCC, Title I8H PCC
and Titie I8E PCC make up the Pierce County Shoreline Master Program.

188.10.020  Purpose,

The purpose of Titie 185 PCC is to implement the Shoretine Management Act (Act) in
unincorporated Pierce County: There are three interrelated basic policy areas to the Act: ([}
shoreline use; (2) envitonmental protection; and (3) public access, The Act expressesa
preference for appropriate develepment that requires a'shoreline locadtion, protection ol shoreline

‘environmental resources, and protection of the public's right to access and use the shorelines

(RCW 90.58.020).

The Act requires that "uses shall be preferred which are consistent with contro} of po!lution
and prevention of damage to the natural environment, or are unique to or dependent upon use of
the state's shorelines...” Alterations of the natural condition of the shorelines of the state,.in
those {imited instances when authorized, shall be given priotity for single-family residences,
ports, shoreline recreational uses, water-dependent industrial and .commercial developments, and

other developments that-provide public access oppottunities. To the maximum extent possible,
|| thie shorelines should be reserved for water-oriented uses, including water-dependent, water-

related, and water-enjoyment uses.

rite 18K PCC, Crdinance Nos. 2004-56s, 2004-57s. 2004-58s, and-amended by Ordinance 2006- 1935, Fitle 18H PCC,
Ordinance 2004- 38s, amended by C}rdmame 2012-257.

Exhibit G to Ordinance No.-2013-45s4 Pierce. County Council
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The Act s intended to protect shoreline natural resources, including "...the land and its
vegetation and wildlife, and the waters of the state and their aquatic life..." against adverse
effects. Alf development is required to mitigate adverse environmental impacts to the maximum
extent feasible and preserve the natural character and aesthetics of the shoreline.

The overarching policy is that, “The public's opportunity to-enjoy the physical and aesthetic
qualities:of natural shorelines of the State shall be preserved to the greatest extent feasible,
consistent with the overall best interest of the State and the people.” Alterations of the natural
conditions of the shorelines of the State, in those limited instances when authorized. shall be
given priority for development that will provide an oppottunity for substantial numbers of pecple
te enjoy the shorelines of the State.

The Act also implements the common faw Public Trust Doctrine. The essence of this court
doctring is that the waters of the State are a public resource for the purposes of navigation,
conducting commelce, fishing, récreation, and simifar uses, and that this trust is not invalidated
by private ownership of the underlying land. The Doctrine {imits public and private use of

‘tidelands and other shorelands to protect the public's right to use'the waters of the State.

The profection of ecological functions, and the agquatic and terrestrial [ife associated with
shorelines, shall be integral in the consideration of all development in the shorelines. New larid
alterations and development shall not result in any net loss to ecological functions as
implemented by the concept of mitigation sequencing.

A. ‘General Purpose. The general purpose of Title 188 PCC is to implement the

following;

1. Shareline Management Act (Act) (Chapter 90.58 RCW) which governs the
development of Washingion's shorelines. The Act requires the County to prepare
and adopt & Shoreline Master Program (Master Program); and
Washingien State Department of Ecology (Ecologv) Rules (Chapters 173-18, 20, 2
26 and 27 WAC) that guide, along with the Act, the required contents of the Master
Program, _

B. Specific Purpase. [ implementing the above general purpose, the more specific
purpose of Title 188 PCC is to: '

Regulate the development of shorelines;

Protect critical areas from the impacts of development;

Protect development from the .impacts of hazards areas;

Achieve no net loss of ecalogical functions of shorelines; and

Promaote the-public health, safety, and general welfare of the community.

i3

OB w9

188.10.025- ‘Constitutional Protection,
N6 person shall be deprived of property without due process.of law; norshall private
property be-taken forpublic.use, without just compensation.

185.10.030  Applicability.
A. Title 188 PCC applies to all shoreline use and development occurting in unincorporated
Pierce County. For purposes of Titte 188 PCC, "shorelines”-consist of: '
1. All marine waters; _
2. Allrivers and streams downstream {rom a point where the miean annual flow is 20
cubic feet per second; and
3. All lakes 20 acres’in size or larger.

Exhibit G to O_rdinanc_e No. 20_1__3-453.4 - Pleree Courity Council
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4. For the shorelines listed in PCC 18S.10.030 1.-3.. Title 18S PCC shall apply to the

following:

a. The waters themselves;

b. Those shorelands extending landward for 200 feet in all directions as measured
on a horizontal plane from the ordinary high water mark (OHWM) of the water
body;

¢. Associated wetlands; and

d. River deltas.

Floodways and contiguous floodplain areas landward 200 feet from such floodways.

6. For the shorelines listed in PCC 18S.10.030 1.-5., Title 18S PCC shall also apply to
the following:

a. The air above the shoreline area; and
b. The land below the shoreline area.

7. Shorelines do not include land necessary for critical area buffers when the buffer is
located outside areas identified in PCC 18S.10.030 4.-5.

8. The shoreline jurisdiction does not include land owned by tribal members or tribes
within their tribal reservation, or lands held in trust by the federal government for
tribes or tribal members.

wn

FIGURE 188.10-1 — Ordinary High Water Mark

Trees growng on float:ag peat
Fipateg peat mat

Extrerne High Water Mark
(et winter}

Shocaling Edge

—I

188.10.040 Procedural Exemption.

For development exempt from the requirement to obtain a Shoreline Substantial
Development Permit (SD), see PCC 18S.60.020, Shoreline Substantial Development Permit
Exemptions.

185.10.050 Interpretation.

A. Any inconsistencies between the Shoreline Management Act (Act) and Title 18S PCC
shall be resolved in accordance with the Act. Within Title 18S PCC, any ambiguities
between the policies and the regulations shall be resolved in accordance with the
policies. Furthermore, the provisions of other applicable County, State, and Federal
regulations shall control when they establish more protective restrictions than are
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established in Title 188 PCC. provided suchregulations are consistent with the Act and
Title 188 PCC.

Watez_r'dependent uses, to include associated incidental and necessary uses that are
located within shoreline jurisdiction and regulated by Title 188 PCC, shall not be-
regulated by the Use Tables of Title 18A PCC.

When a provision of County Cade conflicts with another provision in County Code, the
more festrictive shall apply:

In case ol any ambiguity, difference of meaning, or incensistencies between the text and
any illustrations or other.graphics and maps, the text threunhout Title 188 PCC,
including text witliin tables, shiall control.

Terms 'th'at appear in Title 188 PCC and one or more other Titles in the Title 18.PCC
series are defined in Chapter 18.25 PCC. In instances whete a ‘;pecn"u term has one

definition in Chapter 18,25 PCC and-a different definition appears in Title 188 PCC, the
terni in Title 188 PCC shall apply. Terms found only in Title 18S PCC are located in

Chapter 185.70 PCC .~ Appendix A. Except for words and terms defined in Title 188
PCCand in .Chapter 18,25 PCC, all words and terms used in Title: 188 PCC shall have
their customary meanings.

1. The term “shall” means a mandate and the action is required.

2. The'term "should" means that the particular action is requiréd unless there is-a
demonstrated, compeiling reason, based on a-policy of the Shoreline Management.
Act and Title lSS PCC fornot takmg the action.

3. Theterm" 'may" indicates that the action is discretionary, provided it satisfies all
other-applicable regulations.

Formal written administrative interpretations of Title 188 PCC require consultation with

Ecology to ensure consistency with the purpose and intent of Chapter 90.58 RCW and

the applicable guidelines..

When a site contains more than one regulated critical area, the standards and

requirements for each identified feature shall be applied.

Maps. The County Geographic Information System (GIS) includes the shoreline

envuonmmt designation {SED) maps.

. Changes to County designated SED bourndaries require a Shoreline Master Program
(Master Program) Amendment which requires approval of the County Couneil and
‘the Washingion State Depattiment of Evology (Ecology). The SED of a shoreline
carinot be changed with a Shoreline Variance or any other process - addressed in Title
188 PCC,

Associated wetlands have the same designation as the adjacent SED. However, the
determination of the exact beundary of an associated wetland, and.corresponditig
shoreline jurisdiction boundary, would occur at the time of project review.

3; Ifashoreline has not been assigned an SED, it shall automatically be designated
“Conservancy® untii it can be designated through.a Pierce County Shoteline Master
Program Ameéndment.

4. Divided Parcels.

a. Where the County Council, as part of an ordinance appreving Title 188 PCC,
approves SEDs that divide a parcel, the parcel shail be so- divided, provided such
boundaties are.shown on the approved map and the paice! split is acknowledged
in' the ordinance. However, for parcels split by an Aquatic SED, the parcel shall
be divided at the OHWM.

o
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functions, as evidenced by the shoreline configiiration-and the presence of native
vegetation. Generally, but not necessarily, ecologically intact shorelines are- free of
structurdl shoreline modifications, structures, and intensive human uses. [n forested

areas, they generally include native vegetation with diverse plant comintnities;

multiple canopy layers, and the presence of large woody debris available for
rectuitment to adjacent water bodies. Recognizing that there.is.a continuum of
ecological conditions 1angmg fromi near natural conditions to totally degraded and
contaminated sites, this term is intended to.delineate those shoreline areas that

'plowde valuable functions for the larger aquatic and terrestrial environments which

could be lost or signiticantly reduced by human development.

The term ecologlcaily intact shorelings applies to all shoreline areas meeting the
above criteria ranging from larger reaches that may include multiple properties-to
small areas of a single property and may be inside or outside urban growth areas.

B. Management Policies.

Lot

Lh

Any use'that would degrade ecological functions, natural features, and overall
character of the shoreline area shall not be allowed.

Single-family vesidential development-may be allowed if the density and intensity of
the use {s limited to protect ecological functions and is consistent with the iritentof
the natural shoreline environmeént.

New land divisions shall be developed consistent with low impact development
(LID) techniques.

Private and publ:c enjoyment should be facilitated through Iow—1nte1151ty
development such as passive, recreationgl, scientific, historical, cultural, and
educational uses. provided that no net loss in ecological function and processes. will
result,

Low intensity agricultural and forestry uses may be consistent when they are limited.
to ensure that the intensity remains low.

Commercial, industrial, multi-family residential, and nor water-oriented recteation
uses shonid not be permitted. ' '

New roads, utility corridors, and parking areas should not be permitted, except as
necessary to support-uses otherwise allowed by Title {88 PCC.

New development or vegetation removal that would reduce ecological functions or
processes should not be permitted.

Scientific, historical, cultural, educational research uses. and low-intensity water-
oriented recreational access uses.may be allowed provided that no significant
ecological impact on the area will result.

C. Maps: Natural Shoretine Envifonment Designation maps are found in Chapter 185.70
PCC — Appendix F,

1 188.20.040

Conservancy Shoreline Environment Designation (SED).

The intent of the Consetvancy SED is to conserve-and thanhage existing natural resourees and

{i valuabie historic and cultural areas while providing recreational benetits to the publtc and while
1 achieving sustained resource utilization and maintenance of floodplain processes. Shoreline
-ecological functions shouid be preserved by avoiding development that would.be incémpatible

with existing functions and processes, locating restoration efforts in-areas where benefits to

|| ecological functions can be realized, keeping overall intensity of development or use low, and

maintaining most-of the area's. natural character.

Exhibit G to Ordinance Ne. 2013-45s4 Pierce County. Council
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A. Designation Criteria. The Conservancy designation applies to shoreland areas that
meet one or more of the following criteria:

1

39

n

The shoreline is currently

supporting lesser-intensity

resource-based uses, such as

agriculture, forestry, or recreational

uses, or is designated agricultural

or forest lands pursuant to RCW

36.70A.170;

The shoreline is currently

accommodating low density

residential uses;

The shoreline is supporting human

uses but is subject to environmental FIGURK 185.20-2 —

limitations, such as properties that Example of Conservancy Shoreline Environment

include or are adjacent to steep

banks. feeder bluffs, or flood plains or other flood-prone areas;

The shoreline is of high recreational value or with unique historic or cultural

resources; or

The shoreline has predominantly low-intensity water-dependent uses.

Shoreline areas appropriate and planned for development that is compatible with

maintaining or restoring of the ecological functions of the area, that are not generally

suitable for water-dependent uses and that lie in urban growth areas, or commercial

or industrial "limited areas of more intensive rural development" if any of the

following characteristics apply:

a. They are suitable for water-related or water-enjoyment uses;

b. They are open space, flood plain or other sensitive areas that should not be more
intensively developed;

c. They have potential for ecological restoration;

. They retain important ecological functions, even though partially developed; or

e. They have the potential for development that is compatible with ecological

restoration.

B. Management Policies.

1.

4,

Active and passive outdoor recreation activities and resource-based uses such as
timber harvesting, aquaculture, and passive agricultural uses such as pasture and
range lands shall receive priority.

Opportunities for ecological restoration should be pursued, giving priority to the
areas with the greatest potential to restore ecosystem-wide processes (the site of
naturally occurring physical and geologic processes of erosion, transport, and
deposition: and specific chemical processes that shape landforms within a specific
shoreline ecosystem and determine both the types of habitat and the associated
ecological functions) and functions.

Development should be limited to that which sustains the shoreline area's physical
and biological resources and temporary uses that do not substantially degrade
ecological functions or the natural character.

Agriculture, forestry. and aquaculture should be allowed.
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Mining, as a unique use due to its inherent relationship to geology, may be an
appropriate use when conducted in a manner consistent with the Conservancy SED,
and located consistent with mineral resource lands' designation criteria pursuant to
applicable provisions of the Growth Management Act, RCW 36.70A.170, and WAC
365-190-070.

Water-dependent and water-enjoyment recreation facilities that do not deplete the
resource over time including, but not limited to boating facilities, angling, hunting.
wildlife viewing trails, and swimming beaches, may be allowed.

Commercial and industrial development should be limited to. water-oriented
commercial and industrial development in instances where those uses have been
located there in the past, or at unique sites that possess shoreline conditions and
services necessary to support the development.

Outstanding recreational or scenic values should be protected from incompatible
development.

C. Maps. Conservancy Shoreline Environment Designation maps are found in Chapter
18S.70 PCC — Appendix F.

18S.20.050

Residential Shoreline Environment Designation (SED).

The intent of the Residential SED is to accommodate residential development in areas that
are already developed with or planned for residential development. The Residential SED may
also include water-oriented commercial and recreation uses.

A. Designation Criteria. The Residential SED applies to shoreland areas that are

predominantly single-family or multi-family
residential development or are planned and
platted for residential development.

B. Management Policies.
I:

Priority should be given to residential and
water-oriented commercial development
where such development can be
accommodated with no net loss of shoreline
ecological functions.

Public or private recreation facilities should
be encouraged if compatible with
surrounding development. Preferred
recreational uses include water-dependent
and water-enjoyment recreation facilities FIGURE 188.20-3 -

that provide oppor’tunities for substantial Example of Residential Shoreline Environment
numbers of people to access and enjoy the shoreline.

Development should be designed to preserve and enhance the visual quality of the
shoreline, including views over and through the development from the upland side,
and views of the development from the water.

New commercial development should be limited to water-oriented uses. Expansion
of existing non water-oriented commercial uses may be permitted, provided that
such uses should create a substantial benefit with respect to the goals and policies of
Title 18S PCC, such as providing improved public access or restoring degraded
shorelines.
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1858.360.090

concerns, with special emphasis on protecting and restoring pricrity habitats and

species.

Regulations for shoreline stabilization. to include breakwaters, jetties, groins, and
weirs, are found in PCC 188.30.070, Shoreline Stabilization, and in Chaptet 18E.110
PCE, Erosion Hazard Areas. _

Regulations for piers and docks are found in PCC.18S:40.144, Water Access
Facilities.

Regulations related to filling, dredging and dredge material disposal are found in
PCC 188.30,040, Excavatior, Dredging; Fitling, and Grading.

Regulations for shoreling habitat and natural systems enhanceiment are found in PCC
185.40.110, Restoration and Enhancement:

Water Oriented Development.

The intent of the Water Oriented Development policies and regulations is to ensure that
water-dependent. water-related, or water-enjoyment, or a combination of such uses, is preferred
i shorelities.

A. Applzcablllty The policies and regulations of this.Section shall apply to ail uses'and

development, within ail shoreline environment designations

B. Policies.
1. Reserveshorelines, 1o the maximum éxtent possible, for water-oriénted uses,
meluding water-dependent, water-related and water-enjoyment uses.

2. Allow water-related and water-enjoyiment uses as part of mixed use development on
over-water structures where they are clearly auxiliary to. and in support of, water-
dependent uses. _ '

3. Allow mixed use commercial and industrial development, including non water-
dependent uses, only when they include and support water-dependent uses.

4. Give priority to water-oriented uses over non water-oriented uses, with highest
priority given to water-dependent uses.

C. Regulations.
1. Partking areas associatéd with a principal use shall be located outside shorelines
~ unless nofeasible alternative location exists, Parking:asa principal use is prohibited.

2. Except for $ingle-family residences, non watér-oriented uses or portions of a use that
are non=water-griented shall demonstrate why the use must. be located in shorelines.

3. Water dependent uses and public access to shorelines are preferred use in ail
shoreline environments. _

4. In the Natural SED, commereial, industrial, multi-family residential,.and non water-
oriented recreation uses are prohibited.

5. Inthe Conservancy SED, water-dependent and water-enjoyment recreation facilities

that do not deplete the resource over time including, but not limited to boating
facilities, angling, hunting, wildlife viewing tiails, and swimming beaches, may be
allowed-if adverse impacts to the shoreline are mitigated. Commercial development.
should be limited to where those uses haye been locdted in the past orto unigue sites
that possess shoreline:-conditions and services necessary o sypport the commergial
developnient,
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1 6. In the Residential SED:
2 a, Residential and water-oriented commercial development is.allowed where such
3 development can be accommodated with no net loss. of shor eline.ecological
4 functions. '
5 b. Public or private recreation facilities are allowed if compatible with surrounding
8 development. Preferred recreational uses include water-dependent and water-
7 enjoyment tecreation facilities.that provide opportunities for substantial numbets
8 of people to aceess and enjoy the shoreline.
g ¢. New-commercial development should be limited to water-oriented uses,
10 Expansion of existing non water-oriented commercial uses may be permitted,
11 provided that such uses should create a substantial benefit with respect to the
12 goals and pohues of Title 188 PCC. such-as: providing improved public dccess or
13 restoring degraded shotelines,
14. 7. In the High Intensity SED, non water-oriented uses are not:allowed unless they
15, provide a significant public: benefit, such as ecolagtcal restoration and public-aceess,
16 and:
17 a. They-are within a legally established building or are localed within an-existing
18 mixed-use development;
19 b. They do not conflict with or limit opportumtles for water-oriented uses; or
20 ¢. They are located on sites where there is no direct access to the water's edge.
21 8. A-change from an existing non water-oriented use to another non water-oriented use
22 is permitted, without a.Conditional Use Permit.-subject to the g general policies and
23 regulations of this Title.
24 9. Expansion of an existing non water-oriented use is subject to a Conditional Use
25 Permit. '
28 10. A change in use from ah existing water-orierited use to a non water-oriented use is
27 not permiited. '
28
291 188.30.100  Water Quality, Stormwater, and Noapoint. Pollution.

(3]
o

The intent of the Water Quality, Stormwater, and MNonpoeint Pollution policies and regulations
isto protect against adverse impacts to water quality and quantity.

o
—

32 A. Applicability. The policies and regulations of this Section shall apply to all uses and
33 development, within all Shoreling environment designations,

34 B. Policies. i

35 1. Locate, construct, and operate development in-a manner that maintains or enhances
36 the quantity and quality of surface and ground water over the long term.

37 2. Prevent impacts to water quality and stormwater quantity that would result in a net
38 loss of shoreline ecalogical functions.

39 3. Prevent contamination of surtace and ground water and.soils.

40 4. ‘Minimize the need for chemical fertilizers, pesticides, or other similar chemical

41 tredatments.

42 5. Encourage the use of low impact development (LID) techniques.

43 6. Minimize the use of impervious surfices,

44 7. Protect commercial shelifish areas and legally-established aquaculture enterprises
45 from damaging sources of polfution.

46
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1 3. Allow non water-griented utility production and processing facilities, or parts of
2 those facilities within shorelines, only wheiy there is no other feasible option.
3 4, Prohibitnew solid waste disposal facilities or transfer facilities in shoreline areas
4 except water-dependent solid waste transfer facilities which may be allowed in port
5 or industrial areas,
B 5. Coordinate utitity right-of-way acquisition and construction with transportation and
7 recreation planning and &lso with other local government agencies and utility
a8 providers.
] C. Regulations.
10 1. ‘New solid waste disposal facilities or transfer facilities are prohibited in shoreline
11 areas, except water-dependent solid waste transfer facilities may be allowed in port
12 or industrial areas if they include a modern transfer system where all waste i5 ¢ither
13 delivered to the site aleeady containerized or waste is transfetred to containers inside
14 of an enclosed building.
15 2. Utilities should be underground, including underneath water bodies, unless such
16 location would cause greater degradation to ecological functicns or be technically
17 prohibitive.
18 3. Appropriate imeasures shall be employed to protect public safety and prevent adverse-
19 impacts on navigation. public aceess, recreation and other approved shoreline
20 development.
21 4, Parlks. scenic views, and historie, archaeological and eultural resources shall be
22 avoided unless no fedsible: alternative exists.
23 5. After construction, the worl site shall be restored to the imaxjmurm extent possible.
24 6. Any mitigation tequired shall be maintained for the life of the project.
25 7. All normal utilities associated with-a principa! use shall be reviewed as part of the
26 principal use.
27 8. Applicants shall demonstrate the need for a shoreline location. and if the utility is
28 proposed outside of an existing right-of-way, why collocation within existing right-
29 of-way is not feasible.
30
31§ 188.40.140  Water Access Facilities. _
32 The Witer Access Facilities policies and regulations dre intended to manage developmeént of
33§ facilities that suppoit water dependent uses such as moofing buoy, moeering piling, float, lift,
34| railway, launching ramp, dock (pier, famp, and/or float), ‘marina; and water access stairs,
35 A. Applicability. This Section appliesto water dependent facilities such as mooring buoy.
36 mooring piling, {Toat, lift, railway. launching ramp, dock (pier; ramp. and/or float),
37 ‘boatheuse, and marina.
38 B. Policies,
39 1. Locate, design, ard operate facilities s0 that other water—dc-pendcnt_ and preferred
40 uses are not adversely affected. _
41 2. Diseourage facilities that serve only one residenceé, and encourage facilities serving
42 miore than one residence,
43 3. Discourage railways, docks.and launching ramps on shatlow, gradually-sloping
44 beaches that result in excessively long facilities, or normal length facilities that are
45 nonfunctional {e. g., high and dry} a majority of the time.
46 4. Size facilities In small water bodies, such as-coves. bays, and. inlets to accommodate
47 maneuverability-and existing legally established uses.
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Give preference to facilities: _

a. That provide public access and recreational opportunities;

b. That are landward of the ordinary high water mark (OHWM) such as upland dry
storage marinas;

¢. That are waterward of the OHWM that can be removed seasonally rather than
permanent facilities: or

d. That miniinize the amount of shoreline modification {e.g.; buoys rather than
docks).

Encourage the removal of unutilized or derelict facilities,

Restrict liveaboards from extended mooring except when located at a marina,

Limit proposals located in a constricted body of water to ensure the site is not

overrun with facilities; and has the flushing capacity necéssary to maintain-water

quality,

Regulations ~ General,

1.

New piers and docks shall be allowed only for water-dependent uses or public access

and-shall be the minimum size hecessary to meet the needs of the proposed use, As

used here, a dock associated with a szngle—famtly residence is-a water-dependent use

pr ovided that it is designed and intended as a facility for access to watercraft or the

water.

- Floating facifities (including anchor lines) and vessels moored to ali facilities shall

not ground or beach on the substrate. Flotation material shatl be fully enclosed and
contained.

Facilities shatl be stable against the elements and maintained in safe and sound
condition. '

Fagilities waterward of the OHWM in marine waters shall consist of an open

framework (e.g:; pilings; grated surfaces, cable railings, floating facilities held in

place with anchors) as opposed to solid surfaces with ne openings, to the maximum

extent feasible. _
ln- and aver-water facilities shall be visible under normal day and nighttime
conditions. Visua! aids may include reflectors and warning lfights,

Accessory uses shall be:
a. Limitedto water-dependent recreation (such as fishing and swimming) and may

involve the addition of swim ladders. diving boards, slides, trampolines, etc.
where zllowed; or

b. Related to boating, necessary for operation of the facility and/or provide water
access. '

Lighting (except for warning lights) shall be the minimunt voltage and height.

hecessary for safe use of the facility and shielded to prevert ;J]are

Utilities should be placed on or under, and not overhead, of the facility.

Off-shore fac_:lllt_le_f: shall be:

a. Clearly marked with the owner's name, .contact information and, if on -State land,

Washington State Department of Natural Résources (DNR) registration number;
and _

b: Located so that they balance the goals of avoiding nearshore habitat, miniinizing
obstructions to navigation, and minimizing impacts to.legally established
facilities and moored vesséls., '
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1.
12.

13,

14.

15,

16.
17.

c. Extended moorage on waters of the State shall be consistent with State
regulations.

. Limited fill or excavation may be allowed landward of the OMWM to match the

upland with the efevation of the over-watet structure.
Fueling facilities are prohibited, unless located at a marina.

Height of a facility should be the minimum necessary for safe operations.

In aconstricted body of water. docks, except for residential docks, shall be allowed
only where there is one surface acre ofvmatex within the constricted body, measured
at mean low water, for each boat moorage {including buoys) within-said constricted
bnd_y_.
Maximuin intrusion into the water shalf be only so long as to obtain a depth of 8-feet
of water'as measuted at mean lower low water (MLLW) on saltwater shorelines; or
as'measured at ordinary high water in freshwater shorelinés, except that the intrusion
into the water of any pier or dock shall not exceed the lesser of |5 percent of the
fetch-or the maximum allowed length. _ _
New waterfiont developments of two or mere dwelling units and land divisions
containing two or more dwelling units within sholehneJm isdiction shall provide for
joint use water access, unless determined during the review of the pleect that such
Jjoint use water-access is infeasible due to' lopographic constraints.
Water access facilitiés are subject to Chapter 18E.110 PCC, Erosion Hazard Areas,
This Section shall not be circumvented by installing a motor, motor mount, oars, etc,
on a facility and registering it as a vessel.

Regulations — Residential.. The following regulations apply to residential water access

facilities serving four or-fewer paicels:-

L.

[

Facilities may be allowed if a residential parcel meets the following criteria:

a. The parcel abuts either the water's-edge or is separated fram the water'’s edge by
an existing road that abuts the water's edge: _ _

b. The parcel is vacant or developed with a maximum of two dwellings (not
including legally established accessory uses); and

¢. The parcel is not within a residential development having a previous land use
decision that prohibits establishment-of the facility.

Residential properties may be served by one dock (including a pier, ramp and/or

float). For purposes of this subsection, a residential dock may accommodate

temmporary floats and boat lifts. The following additional criteria shall apply to'the
number of water access facilities allowed:.

a. A parcel may have no more than one railw ay; _

b. A parcél may have no more than one mooring buoy or mooring piling except a
second mooring buoy may be authorized to secure mooiage when authorized by
the Washington State Department of Natural Resources;

c. Facilities attached to another facility (such as beat and jet ski lifts attached to
docks) shall be considered permitted accessory uses.

if a principal residence occupies more than one pareel, then the project:site shall be

considered one parcel for purposes of this Section.

Use of residential water access facilities shall be limited to property owners,

residents, and guests for recreational noncommercial purposes, except for those

associated with a legally establishéd home oceupation or cottage industry.

Docks and railways serving one parce!l shall be subject to the following:
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10.

IR

4.

C.

Applicants shall contact abutting shoreline owners and inquire about sharing any
existing legal facilities they may have or, if none exist, their interest in

participating in a new ane;

Applicants shall demonstrate how they considered the uise of existing facilities
and joint use of a new facility, and why these alternatives are not feasible;.and
Docks may consist of*Shapes other than a straight line, such as a "(L"” "T."or "L."
as.deteitnined by the appropriate reviewing authority.

Facilities serving more than one parcel, under the same or different ownership, shall
be subject te the fellowing:.

[

Applications shall include documentation of all parcel property owners that
would share the facility. Prior to construction or installation. the owners shall
record with the County Auditor ajoint-use agreement that witl -appear on the title
of all parcels sharing the facility. The agreeiment should address appartionment
of responsibilities/expenses, easements, liabilities. and use restrictions:

Shoreline permits shall not be required for conversion of an éxisting, legal
single-use facility t¢ joint-use facility unless modifications arg proposcd
However, a joint-use agreement shall be recorded with the County. Auditor and a
copy provided to Planning and Land Services; and

Docks may consist of shapes other thain a straight line, such-as a "U," "T," or "L."

as determined by the appropriate reviewing authority.

Water'service and sewage pump-out facilities are allowed,

A facility or combination of facilities shall not enclose surface waters on all sides for
personal use (such as a swimming enclosure),

Boathouses.

d.

b.

d.

&

Boathouses shall be constructed tandward of the OHWM;

Boathouses may be served by utilities, but therwise:shall not be utilized for
purposes other than boat storage; _

A boathouse may inclade a sink and toilet but shatl not include other bathroom
facilities or other human habitation dccommodations;

A boathouse shall be limited to a maximum of 300 square feet-and shall not,
exceed a building height of 12 feet; and _ _

A boathouse may have a zero setback from the OHWM, but allowance of the
boathouse shall noet justify the need for shoreline armoring.

Launching ramps, and covered moorage that is not light penetrable, are prohibited’
waterward of the OHWM.

. Water access stairs shal] not be constructed waterward of the OHWM. Landings

within the stairway shall be limited to the. minimum size necessary to meet
applicablé building codes.
Regulatlons — Recreational and Marina. The following regulations apply to facilities

serving more than four parcels, private and: public recreational facilities, and marinas;

Number of moorage facilities permitted:

Community recreational: Maximuni one:moorage for each 20 feet-of frontage.
up to 200 feet, plus one moorage for each-additional [0 feetof frontage (¢.g..a
20-hoat facility would require 300 feet of frontage). In no case shall there be
more than one moorage space for each parcel.
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1 G. Regulations — Dimension Tables. Tables 188.40.140-1 and 185.40.140-2 contain

2 dimension standards for boating facilities addressed in this Section. The following.

3 information pertains to the interpretation of the Table,

4 1. Facilities attached to another facility, such as a pier and ramp attachéd to'a doek,

5 shall be considered separately for the purpose of dimensional measuring.

8 2. Piling detached from, but utilized for, mooring/berthing to a dock, such as dolphin

7 structures, shail not be considered part of the pier/dock dimension but shall be

8 considered a separate facility. '

5 H. Regulations — Dimensions. Refer to Tables 18S.40,140-1 and 185.40.140-2 Tor
10- dimension standards.
14 l.. Water Depth at Terminus means the vertical distance from the bottor of the water
12 body to the water's surface at the end of the facility.
13. a,  On saltwater, the measurément is based upon mean lower fow water (MLLW),
14 b. On freshwater; the measurement is based upon the OHWM. _
15 c. For both salt.and fresh watér, depth shall be measured at the furthest point from
18 the OHWM.
17 2. Fetch means the distance across a water body measured in a'straight line from where.
18 a facility connects to the OHWM te the closest point on the opposite share.
18 a. Fetch shall oniy apply to facilities thar connect to the OHWM,
20 b. Fetch shall be determined as follows: _
21 {1} Identify the lacation where the facility will connect with.the OHWM.
22 (2} Identify which direction the long axis of the fac.iiity will extend infover the
23 water.
24 (3) From where the facility will connect with the QHWM, draw a line along the
25 long axis. _
26 (4) Beginning at the point where the facility connects with the OHWM; draw
27  two 45 degree angles extending waterward, one on each side of the line
28 drawn alosig the long: axis.
29 (5) The fetch is the distance from where the facility connects to the OHWM to
30 the closest point of OHWM on any shoreline that lies within either of the
31 two 45 degree angles and is not located on the subject parcel.
32 3.. Length means the linear distance of a facility measured from the OHWM, except
33 that for Lake Tapps. the linear distance of a facility shall be measured from the 543-
34 foot elevation of the Lake. See Figure 18S.40.140-1, Length of Dock Measurement.
35 4, Width means the distance of the facility measured from side to side.
36 5. Setbacks waterward of the OHWM.
37 a. For water aceess facilities located in bedlands or tidelands owned by the upland
38 property owner, a minimum separation of 10 feet shall be maintained from the
ag side property lines. For water access facilities located on bedlands or tidelands,
40 not owned by the upland property owner (such as state-owned tidelands), a
41 minimum separation of 10 féet should be maintained between the structure and
42 the side property lines extended as per Appendix 1, Waterfront Titles in the State
43 of Washington. The placement of over- or in-water structures shall not
44 substantialty interfere with the use and enjoyment of the water or the aver- or in-
45 “water structures on the neighboring property.
48 b: For parcels that shdre-a water-accsss facility, setbacks shall not be required from
47 their mutual property line.
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Facilities authorized pursuant to PCC 185.40.140 shall not extend over, or swing
across, side property lines (of those not sharing the facility) without prior written
authorization from the affected property owner(s).

FIGURE 188.40.140-1 -- Length of Facility Measurement
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c. Facilities authorized pursuant to PCC 18S.40.140 shall not extend over, or swing
across, side property lines (of those not sharing the facility) without prior written
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authorization from the affected property owner(s).

FIGURE 18S.40.140-1 -- Length of Facility Measurement
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Table 185.40.140-1. Residential Water Access Facility Dimensions

Water Depth at | Dock or Railway Minimum: O feet
Terminus Maximum: 8§ feet
Fetch Dock or Railway Maximum: 15 percent
Length of Dock, Ramp, Saltwater Maximum:
Facility Pier 150 feet, when serving one or two parcels.
175 feet, when serving three parcels.
200 feet, when serving four or more parcels.
Freshwater | Maximum: 60 feet
Railway Maximum: 60 feet
Width Pier Maximum: 6 feet
Ramp
Dock Maximum: 8 feet
Railway
Area Dock, Ramp, Saltwater Maximum:
Pier 900 square feet when serving one or two parcels.
1,200 square feet when serving three or more parcels.
Freshwater | Maximum:
360 square feet when serving one parcel.
480 square feet when serving two or more parcels.
Float Maximum:
(not attached to land or a dock) 100 square feet. when serving one parcel.
200 square feet, when serving two to four parcels.
Table 185.40.140-2. Recreational, Marina and Non-Recreational
Water Access Facility Dimensions
Water Recreational, Dock, Railway, | Minimum: O0-feet
Depth at | Marina Launching Ramp | Maximum: 8-feet
Terminus | Non-Recreational | As determined by the appropriate reviewing authority
Fetch Recreational, Dock, Railway, |Maximum: 15%
Marina Launching Ramp
Non-Recreational | As determined by the appropriate reviewing authority
Length Recreational, As determined by the appropriate reviewing authority
Marina, Non-
Recreational
Width Recreational, As determined by the appropriate reviewing authority
and Area | Marina, Non-
Recreational
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185.60.040  Shoreline Substantial Development Permit.

A,

e

Purpose. The Shoreline Substantiat Development Permit (SD) process provides a
comprehensive review of dcveiopment on shorelines to enstre. compliance with the
Shoreline Management Act (Act), Title {88 PCC, and any other.applicable development
regulations,

Applicability. “This Section applies to development aliowed on sharelines that do not
meet the SD Exemption criteria.

Review Process. Shoreline Substantial Development Permits shall be reviewed _
administratively and shall include public notice and eomment. This review process is.

réquired to ensure that the development, if established, will be-in full complidnce with

applicable development regu_latiohs-, the County Comprehensive Plan, applicable
community plans, adiacent develtjpment,_plann‘cd uses, and the character of the
surfounding area,

‘Decision Criferia. The Director shall review applications for Shoreline Substantial
Development in accordance with the foltowing decision criteria:

1. The proposal is consistent with the policies and procedures of the Act.

2. The proposal is consistent-with the Title 188 PCC policiesand regulations-including,

at a minimum. the followin g

a. Policies and regulations of the shoreline environment designation (SED) in
which the proposal is focated;

b. Policies and regulations. for Shorelines of Statewide Significance if the proposal
is within such area; _ _ _

¢. Policies and regulations within the applicable General Policies and Regulations
found in Chapter 188,30 PCC; and

d. Policies and regulations within the applicable: Use and Development Policies and
Regulations found in Chapter 188.40 PCC.

The proposal is consistent with the-applicable provisions of Title 18E PCC.

4, The proposal is consistent with the applicable policies of the. Comprehensive. Plan

and any appl!cab[e Community Plan.
5. The proposal is consistent with'all applicable developmentreguiations including;, but
not limited to Title 18A PCC, Deyelopment Regulations — Zoning.
Burden of Proof. The applicant has the burden of proving that a pi._pposal"'meets all
applicable criteria for a Shoreline Substantial Development Permiit. _
App¥oval. The Difector niay approve an application for a Shoreline Substantial
Development Permit, approve withi additional requirements obtained front other: Sections
of the County Code above those-specified in-the Master Program, or require
modification of the proposal to comply with-specified requirements:or local conditions.
Denial. The Ditector may deny an.apptication for a Shoreline Substantial Development
Permit if the proposal fails to comply witli specific standdrds found in the Master
Program or if any of the decision eriteria of PCC 188.60.020 E.2.-6. are not supported
by evidence in the record as determined by the Director;

188.60.050°  Shoreline Administrative Conditional Use Permit.

A

Purpose. The purpose of 2 Shoreline Administrative Canditiona! Use Permit is to allow
flexibility in the application of development regulations in a manner consistent with the
policies of the Shoreline Management Act (Act). Conditions may be attached to the:
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G.

permit to prevent undesirable effects of the proposal or to assure consistency of the

project with the Act and the Master Program.

Applicability. This Section applies to uses allowed in Table 18S.60.030-1, Shoreline

Permit Table, subject to approval of a Shoreline Administrative Conditional Use Permit

(AC). Uses specifically prohibited by Title 18S PCC shall not be authorized pursuant to

this Section.

Review Process. An administrative review process, which includes public notice, is

required to ensure that the use, if established, will be in full compliance with applicable

regulations and that such use is compatible with the Master Program, Comprehensive

Plan, applicable community plan, adjacent development, planned uses, and the character

of the surrounding area.

Decision Criteria.

1. The Director shall review the location of the proposal for compatibility with
development permitted in the surrounding areas; and make further stipulations and
conditions to reasonably assure that the basic intent of the Master Program will be
served.

2. An Administrative Conditional Use Permit may be granted provided that the
applicant demonstrates all of the following:

a. That the proposed use is consistent with the policies of the Act and the Master
Program:

b. That the proposed use will not interfere with the normal public use of public
shorelines, nor use of waters under the Public Trust Doctrine;

c. That the proposed use of the site and design of the project is compatible with
other authorized uses within the area and with uses planned for the area under the
Comprehensive Plan and Master Program;

d. That the proposed use will cause no significant adverse effects to the shoreline
environment in which it is to be located;

e. That the public interest suffers no substantial detrimental effect; and

f.  The proposed use is consistent with all applicable development regulations.

3. Inthe granting of all Shoreline Administrative Conditional Use Permits,
consideration shall be given to the cumulative impact of additional requests for like
actions in the area. For example, if Shoreline Administrative Conditional Use
Permits were granted for other developments in the area where similar circumstances
exist, the total of the conditional uses shall also remain consistent with the policies of
RCW 90.58.020 and shall not produce substantial adverse effects to the shoreline
environment.

Burden of Proof. The applicant has the burden of proving that a proposal meets all

applicable criteria for a Shoreline Administrative Conditional Use Permit.

Approval. The Director may approve an application for a Shoreline Administrative

Conditional Use Permit, approve with conditions, or require modification of the

proposal to comply with specified requirements or local conditions.

Denial. The Director may deny an application for a Shoreline Administrative

Conditional Use Permit if the proposal fails to comply with specific standards found in

Title 18S PCC, or if any of the decision criteria of PCC 185.60.050 D. are not supported

by evidence in the record as determined by the Director.
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SHORELINES HEARINGS BOARD

STATE OF WASHINGTON
ERIC and KENDRA NIESZ,
| Petitioners, SHB No. 16-011
| v | FINDINGS OF FACT, CONCLUSIONS OF
- PIERCE COUNTY, i LAW, AND ORDER
éespondent,_
JOHN and CHRISTINE WEST and
| ‘WILLIAM and ERIN REETZ,
Infervenors.

Petitioners Eric and Kendra Niesz filed.a petition with the Shorelines Hearings Board
(“Board™) for review of Pietce County’s (County) denial of their request for a Shoreling -
Substantial _Devalopmcnt Pem‘it"{SSDP)"to ‘congtruct a single-use :'I"o_g:'k.- ‘William and Frin Reetz
and John and Christine West,w;c_re‘gramed leave to infervene.

The Board beld = hearing on September 18, 2017, in Tacoms, Washington, and on

September.19, 2017, in Tumwater, Washir;gtcifn._ The Board considering this matter was

'_compnsed of Board Chair ’Ihomas C. Momll, presiding, and Board Members Robert Gelder and

Gratit Bec:k ! Attorney Dennis Reynulds rcpresenxed Mr: and Mrs. Nigsz. Deputy Prosecuting.

Attorneys Cort O*Connor and Todd Campbell represented the County. Attbmey James
Handmacher represented Intervenors John and Christine West. .Attorney Margaret Archer

represented intervenors William and Erin Reetz, Parmela Nelson of Capitol Pacific Reporting

provnded coust’ repomng services:

| Andrew Hayes was ot the mmal Bdard, but Mr. Hayes is ho [ongera member: {sf the: ‘Board. Mr Hayes was
replaced by Mr, Beck.

FINDINGS OF FACT, CONCLUSIONS
QF LAW, AND ORDER.
SHE No. 1 6-011
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The Board visited the f‘si'te,}_z received sworn testimony of witnesses, adimitted exhibits, and
heard-arguments on bebalf of the parties. Having fully‘considered this tecoid; the Board enters
the following; |

FINDINGS OF FACT.
1.

Eric-and Kendra Niesz own a waterfront home at 695 Kamus Drive.on Fox Island in

Pierce County (Site). Ramos Testimony; Carlson Testimony; Exs; R-1, P-13, The Site, parcel

number 01201108, is al'on_g_ ;-"ﬂle_ southiwest side of Fox Tsland facing 'c_asf-tha,rd Carr Tnlet,
Carlson Testimony; Exs. R-2, R-5. The Nieszs have lived at the Site since 2004, me 199010

2004 the paremis Of Eric Nigsz lived: at the Sitei- Ramos Testimony. There I8 alarge garage’

.béhind-'thaﬂhbme. Ramos Testimony; Ex. R<3. The waterivont portion of the Site-is

approximately 128 feet long. Ramos Testimony.
2'

The Site is Jocated in'a Coiserviney Shoreline Environmeritand is-zoned Rural 10, The

tidelands adjacent to the Site are public; The state:owned aguatic [ands are regulated by the

Department of Natural Resourges (DNR).. Ramos Testimony; Carlson Testimony; Ex. P-19;
' 3,

{ The Propuosal

In September of 2015, the Nieszs submitied an application for-an SSDP to.construct 4

single-use dock and place a mcoring buoy, 245 féet off shore af the Site (Proposal).. Ex. R-1.

aMr Beck wes not.af the-site visit, buthé did atiend 'th'e?,er'ltire.hea:ii_'lg,

| FINDINGS OF FACT, CONCLUSIONS

OFLAW, AND ORDER
SHB No. 16-011
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The proposed dock would be 154 feet long, with 150 feet of the dock-over water. The buoy

swould be245 fest off shore, Carlson Testiniony.
4,

"The Nisszs ;iﬁ'itiall'y' att'empted to develop the proposed dock as a joint-use dock.. They
asked the owners of the properties directly north'and southiof the Site, the Wests and the Reetzs,
if there was interest in participating in 2 joint-use dock developmient, The Wests .;;nd'ﬁle Reetzs
declined to participate. Ramios Testimony; Ex: P-14.

A

" The 154-foot dock would consist of'a 90-foot long by four-foat wide pier, 2 46-foot long
by three-foot wide rarip, and an eight-foot long by 24-Foot- wide foat.> The pier and ramp would.
be supported by four steel piles and the float would be supported by four steel piles,:for a total of .
eight steel piles-that would be 10-inches in diametet: -Ca'rispn Testimony; Stroud Testimony; EX.
R-zé. The piles supporting the pier and ramp would bé approximetely 42, 44,and 40 feet apart
and the piles that support the float would be 24 fect apart: Ex. R-20,

) -

The pier and tamp would be constructed with 100 % fiberglass deeking and grating to

achieve 69%_.opeln_'.azg_a._ The float surface wounld -‘t;c--cppsfmc_tgd with-50% fiberglass gzatmgto

achieve 69% open ares. Stroud Testimony; Bx. P-13, . 3. The hatidrail on'the pier and rampis

| thsree iriches wide-and is three feet Six inches above the surface of the piér and.ramp. The sides

3 Although the ramp would be 46 feet long, = portion of the ramp would extend out ovei’ the float; so the total lenpth
ofthe pier-ramp-float would. b 154:féet with 150 féet sver water.-EX, R-20. -For ease of refsrence thie pierramp

float jsreferred 16 as the proposed: dnck throughout this decision.

FINDINGS OF FACT, CBNCLUSIONS_
-OF ' LAW, AND ORDER
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of the pier and rainp:-ajr'e madeé of alurinirrurs iﬁ-._aﬂiagonal’pattem that résembles roof trusses.
Stroud Testimony; Ex. R-20,
7.

The pier of the dock wonld be attached 1o the top of a concrete butkhead that runs along,

the east side of the Site. The bulkhead is two feet eight inches high, “The. dgck would be located .

at the north enid of the bulkhead, approximately 11 fest 1o the south of an existing voncrefe boat

ramp, Carlson Testimony; Stroud Testimony:: Exs. R-20(4}, R-27(2).
. " 4
The proposed dock micets the. dimensional oriteria of the County Shoreline Managemenit
Use Regulations, Catlson Testimony. The criteria provide that a single-use dock may-intrade

into the water'the lesser of 15 percent of fhe'.'.fc'tcﬁ-dr'.lso-.fggt- on saltwater shorelines so io}:_tg as

no-more than a depithof eight foet.of Water is obtained. Caiison Testimony; PCC

20.56.040(B)(6)(a). The maximurn Jength parallel o the shore cat be no, more than eight foet
and a.minimuryy of -'%IO‘féet--of-'sc;par&tiOn raust be maigminedrb_etween' ﬂ16"-_sttucture-.agd the
property line. PCC 20.56.040(B)(6)(b&e). The proposed doékim;aets-all of these dimensional

criteria. Catlson Testimony; Ex: P-26, p. 11.

The S_ité

The beach in front of the Site and nlong a significant portion of the southwest side of Fox

{Island 5.2 éﬁ:,avel beach with & gradual slope, Catlson Testimony; Reetz Testimiony; West

Testimony; Exa. R-6, R-7, R-12, R-13, B-25. The gradually sloping gravel beach in frozit of the.

FINDINGS OF FACT, CONCLUSIONS
OF LAW, AND ORDER
SHB.N¢. 16-011
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’
Site'and to the north and south of the site isa good beach for walking along the shoreline, Jd.
The Site faces to tHe edst with views of thie water and the: Olympic Mountains. Ex. R-26(2),
, 10.
John and Christine West own property adjacent to and South of the Site. The West

property consisis of two parcels: The parcel immediately to thie south of the Site is vacant, and

{the Wests livein a house.on'the next parcel. West Tesﬁlmony;.iﬁx;' R, The West'-prqperty is

{also Jow-bank-waterfrent, and it has & xock wall bulkbead, West, Testimony; Exs: R4, R-6,

1,
Dircetly to the south of the 'West_’s."plr_oper‘_t:}f'i's_ a public access point for the beach, West
Testimony; Carlson Testimony; Exs, R-3, R-21. Although there aré some parking restrictions,

thezé are focations for the public to park and the publie.access is commonly used by people who

| 8o notlive along the beach, ‘West Testimony; Reetz Testimony; Heiin Testimony.

12,

':Wil'_liam- arid Erin Restz own property alobg the beach directly tothe north of the Site.
Restz Test'imony;f Ex. R-3, “There is a house on the Keetzpropg:ty thatis used by the Reetzs as.3

second Home. Erin Reetz testified that their other home is nearby; and she spends appiroximately

['half af hes time at the heé.ch house, Reetz Testimony. The Reefz property is-also low-bank,

Their Home is protected by a bulkhead that consists of rocks'and driftwood. Reetz Testimony;

Exs. R:23(4), R-41..

BINDINGS OF FACT, GONCLUSIONS
‘OF LAW, AND ORDER’
SHB o, 16,011
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| The use-f the beach ingludes walking, sccessing the water fordiving and smm:mng and

 Potential Tmpactsto Uselpf-t'h'e'_BEach'

13,

Access to the beach north and south of the Site is possible; in part, due to the absence of

private dogks-along the entite southwest side of Fox Island. -Carlson Testimony; Ex. R-5. The:

nearest dock to the south of the Site is'a. Ccunty pier Hhat is- approxlrnately 3.1 miles away. .Jo.

‘Thenearest dock to the north-of the Site iv.a Navy pier that is approxxmately 1.4 miles away. Jd
“The riearest private dock 1§ around ‘the“ncrth ‘end of Fox Island beyond the sand spit elong Bella

Bella Drive.- Exs. R-5, R-18.

14,

‘The beach in the area near the Site is commonly used by people whb live nearby ahd by

the public in general, "West Testimony; Reetz Testimony; Watkins Testimony; Heim Testimony.

h]

| aceessing the water with-water craft-such as paddle beards, kayaks, and various types of small
and larger boats.. /4. People using small water craft such as paddle boards and kayaks tend to

stay:closeto the shoreling in shallow water, both for enjoyment arid due to safety consems. 7d.

15,

The neighbors who testified al! stated that the proposed dosk would prevent them: from

walking aloug the beach at many-tides and:would require people nsing small Water craft fo go ott

around the dock at many tides. Jd' They also all stated that they believe the:propased dock is ot

FIT\I‘DNGS OF.FACT, CONCLUSIONS
OF LAW, ANDXOEDER.
SHB No. 16-011
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Jsland, They stated that the lack of docks provides a unique environment for.exploring and.
enjoying the shoreline for more than a milebothnorth and south of the Site. Ji
16.

._As,no.jﬁéd.a.bave,.'ihc.bt;adh'- adjacent o the Site is & publicly owned beach, Ramos
Testimony; Carlson, Testimony; Exs. P<19, P—ZO ‘ﬁ_lthough the proposed dock does not requize a
lease from DNR, the regulations that govemn the construction of docks aver state-owned
tidelands require-that docks be located in a mannerthat provides “‘a safe, coringniént,..and--c'learly
'availahlp..means* of pedestrian access over, around, or under the dock at-all tide levels.” WAC
332-30-144(4)(d); Ex. P-20. Mz, Ramos scknowledge that the Project, as.presented to the
Heaiing Exanﬁhér, ‘dogs. not meet the DNR requirendent for pedcs’tﬁan access over, around, or
under the dock at-all tide levels. Mr, Ramos stated, howeyer, that the Nieszs intended fo comply
with {hie DNR requirement conceriiing pedesirian aceess, and that the Project would be modified
es necessary fo ensure compliance. Rarnos Testimony.

17.

The Bosrd determines that the beach adjacent fo the Site.ard ;gping'no_r&i'-and-'souﬂi-- of the:
Site is commeonly used by the nieighbors and the public for walking. Tnraddition, due to the
gradual slope of the beach; the low 'he_ié-ht of‘ilie- bulkhead and the placenient {;f-thei. proposed pier.
ontop of the bulkhead, the ability to walk along the beach will be impacted by the proposed
dock; The evidence concemirg how far the tide would haveto be out to allow peOpI:,e to walk

under the dock was insufficient fo support a,_Speci.ﬁ'c;ﬁnding”a_s o which tide, levels will be

associated with public access issues. “Wendell Stroud, the contrastor for the dbck;tes‘tiﬁéd'-fhat to

| FINPINGS OF FAGT, CONCLUSIONS

OF LAW, AND ORDER
SHE No,. 16-011
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get five feet of clearance under the pler, the tide would need to be approximiately at the Tocation
of the first piling which is 42 feet Waterward of the bulkhiead. Stroud Testirony; Ex, R-20(1).
“Two ghotog_faphs--sﬁ;awing‘_'.a‘ six-foot talf indn -stanafn‘g_ on the beach in the area whete the pier
would be placed provide some sitpport for Mr. Stroud’s -roug_li calculation: Ex.R-29, Based on

the evidence present_:fé::_t_l, the Board determines that at many tide levels, people will not -b'ﬁ‘abl_é-to

| walk un_:?mpeded'widercthe plet.

18,

| Potential Alternstives fo-2 Dock

Becanse there are no-private docks on the sguﬂ_iWes’t_, side of Fox Island, it is common. for
waterfront property owners b sectre-a'boat to a.-mooring bugy in front of their property Guring.
the boating $easos, Jd To actess their boats; people use a small eraft such as a dingy that can be
stored on shore and transpoited ‘dver the beach and launched in shallow water. A boat secured to
abuoy may bé accessed with a small craft that is then secured to ﬁief-buoy. Th¢ larger boat that :
was seoured fo the broy is brought close o, or onto, theé shore to allow addifional individuals to
‘board the boat. When the-boatirg activity is coinplete, the process is reversed, and the lazger
boat ig left secured fo the buoy for the:next. use. 4.

19
“The boating scason in the arca néar the Site runs from approximately lats May tolate
September due to Winter sto:ms'tﬁailo'ccu_r_.é_lbng the southwest side of Fox Island. Jd Thelong

open fetch a¢ross Carr Inlet from Fox Island {s subject to significant storms in the winter months

FINDINGS OF FACT, CONCLUSIONS
OF LAW, AND ORDER
'SHBNo. 16:011
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which create safety issues for storing 4 boat on a mooring buoy. Watkins Testimony; Heim

{Testimony; Exs, R-30{1)-R-30(16).

20.

The Nieszs have:a boat which they ascess with a dingy. Theﬂingy-is stored along the

| north side of the Niesz bulkhead. Ramos Testimeny; Ex, R-15. While in the water, the boat sits

on a'boat lift that is attached to a:mooring:buoy.. Ramos Testimony; Exs. R-27(3), R-39. The.
boat'lift can raise the boat out of the water, but it is not sgeurs enough:’to withstand -winter___s'torms'
anid thus is only used diring the boating season. Ramos Testimony; The Nieszs also have s
concreté boat ramp on the north.end of the Site that is 12,5 Teet wide and 96'feet long, The boat
mp_ex'fgnds 58 'fae_t'._Watexward}oil‘_ the property ling onio the beach and is-usable at many tids
levels, but not all tide levels. Ramos Testimony; Halsan Testimony; Exs: R-16, R-17, R-20(3).
21.

The Nieszs are requesting the proposed dock to'alfow easter and safer access fo their boat
during the normal boating season and to extend the beating season by creating a safer mooﬁhg
location for their boat in the winter, Raimos Testimony. They remove their boat and the boat lift

from the water in the wintei months. &, Jordan Ramios, a soxi-in law of the Nieszs, stated that

the Nieszs have an extended family that has. owied-and tised the Site s'iilc_;e' 1990. ‘He stated that

the Site is used continuously by various family members and that some of them have difficulty

| acpessing the 'bnat_'ﬁom; a dingy or the beach dueto theirage. He also stated that there are safety

«concérns with having children-access the boat froin a'djngy_. or the beach, Ramos T‘esi'imony_;

FINDINGS OF FACT, CONCLUSIONS
OF LAW, ANDORDER
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22,
Mr. Ramos stated fhiat there is rio public moorage for the Niesz boat on Fox Istand and

that other available public moorage is not close'enough to be'a teasonable altetnative to the

|proposed dock. Remos Testimony. Matt Heim livesin the thitd house to the.south of the Niesz

praperty. He stated that he moors his boat on a Bu'o‘_y"du‘_rin'g boating season and at the Narrows

| Maring on the other side of Cam Inlet in the winter. Hs stated that the drive to Narrows Marina

is ’apﬁ.rﬂxirnately.Z:ﬁlz-S minutes by car from his house. Heim Testimony.
23,

The Board dgteml_ines; gt due. to.the composition of the beach mateﬁaig_. and ﬂlegradual
slope of the beach in the aréa around the Bite, accessing a boat securgd to-a buoy and bringing it
to the beach for Ioading and urleading 1s & réasonsbly manageable activity. Thisprocess has
been used by home owners, including the Nieszs, along the sovthwest side:of Fox Island for
many years. West Testimony; Reetz Testimony; Watkins Testimony; Heim Testinioy,

24.

Tom Watkins testified for the Reetzs conoerning the poteritial fé:gr-usin_g- a dock to extend
the boating season and ‘moor @ boat during the winter, Mr, Watkins stated that the dock wounld
potentially ststain significant.damage-due fo the strength of winter storms, aid that a boat
moored to a dock i this area would not be safe in the winter. He did notexpect a doek to
's'i'g_niﬁcanﬂ;t;; extend the boating season as a boat shoild not be moored throughout the winter in

this exposed area and winter boating is ndt common.’ Watkﬁ:g:.‘l"e_stimony.-

FINDINGS OF FACT, CONCLUSIONS
‘OF LAW, AND-ORDER,
SHB'No, 16:011
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23,

‘Ms, Reetz also testified that she is concerried that the proposed dock will change the
.manner'-in which driftwood roves up and 'dowﬁ;'the\'beach'wdﬁdh could hiave an tmpact on her
propetty and on the public’s ability to access the beach. Restz Testimony,

-26.
Mr, Stroud testified that the dock is designed to withstand the type of weathér conditions

|experienced at the Site. He also stated that he did not-expect the dock o impact the movement of

driftwood. up and _iiown the beach because the distances between the support piles is at least 40

feet, which should be sufficient to:allow logs to move through.or around the dock, Strond
Testimony.
; 27.

The Board deterinines that e;ithough the dock may be desigmed to withstand the types of
storms:expected at the Site, the Nieszs have notestablished that the addition of the dock will
si‘g_;_:d_ﬁcantly- inciease the boafing season or inca'éase;ﬁcc_ess 1o the water in the winter months.
:I‘he'-Nieszs didnot establish that it:is safe'to leave their'boat moored to & dock throughout the
year or that there would b significant use of their boat durinig tie winter months,

28,

1 Potential Impacts to Views

Mir. West and Ms. Reetz both testified thiat they believe the dock will have an undue.
impact on the views from their properties.. West Testimony; Reetz Testimony. They stated thét
E.ecause‘ih_eir Hotties. are atthie same level at which the doclewill placed-on the bulkhedd, and
EINDINGS OF FACT, CONGLUSIONS
OF AW, AND ORDER.
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because the beach has a gradual slope, their view will be directly inpacted by the pier, the ramp

and the float it a. significant manvier. The neighbors also stated that part of what makes their
views unique is the absence of any docks along this side of Fox Island. The addition of a dodk in.

the current environment would change the character of the beach, which would negatively

im_pact their views. Jd. Ms. Restzalso stated that the proposed dock ‘will unduly impact her
view of the beach from 'the:.-wate; when she is'on the water iin 4 boat or kayak, Reetz Tésﬁi‘i_mpy.-
29,
Carl Halsan, a consultant for the Nieszs, and M. Stroud festified that the dock was

_ dq_signed to glini;ni%,e, view impacts with the use of certain materials and'spacing. Halsan

Testimony; Stroud Testimony. Mr. Halsan acknowledged that the dock will impact views; but

e did tiot believe ih’e_-i'mpa_ct will be undue in light of the potential to see'through portions of the

doick, the remaining views of the shoreline anid horizon that will not be-imipacted and the fact that
docks are common on.shiorelines. ‘Halsan Testimony.,
30.
'The parties did niot submit a-view fanaiysigdexfz’onsﬁ-aﬁngtﬁb.-.expehted view finpacts of

theé-proposed. dock. The evidence concerning view impact included phbto_graphs of the existing

'be:a'c:}_;_.\_ﬁ_riﬁx a dock strctire supcrimpqsegl.ig the photograph io:demp‘xzs_trate 3 conceptual i’mpact.

on soineof the views, BExs. R-24, R-31.

FINDINGS OF FACT, CONCLIFSIONS.

OF LAW, AND ORDER
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31,

County’s Review and Process
The Gig Harbor Peninsula Adviscry Couneil (PAC) considered the Proposal on-April 13,

2016. Ex.P-22, The' PAC advises Pisrce County officials including the Hearing Examiner and

the Pierce County Planning and Land Services on Jand use mattérs within defined geographié

areas. PCC 2.45,010, The PAC recomimended denial-of the proposed dock and apptoval of the

buoy, EX.P-23,p.4.
32.
 Thie.County issued a Det_eirﬁipatijbn- of Nonsignifieance (DNS) for the Prqﬁosal on July
11, 2016, Ex. P-12, No commenis or appeals were submitted on the DNS. Ex. P27 p: 1.
33,
The Caunty Hearing Examiner held a ptblic hearing on the Proposal on September.28,
2016, Ex. P-28, p. 2. The Couinty Department of Planning and Land Services submiitied a

Staff Report which recommended that the -Héﬁr@pg;‘ﬂigaminer deny the proposal for the dock and,

| approve the praposal to pldcs the modring buoy. Bx. P27, p. 13,

34,
The Hearing Examiner found that the proposed.dock: - does not comply with the

“D\_eﬁni'tion and Purposes™ of the Conservancy Envitonttient, is not'consistent with applicable

Ipolicies of the Piers element of the SMP, and isriot. consistent with the General Criteriz and

Guidelines for Piers and Docks. Bx. P28, pp. [1X-20X. The Hearing Exarniner also found that

due to the low-bank/na-batk waterfront, the proposed dodk would have.an undue tmpact oh the

FINDINGS OF FACT,"CONCLUSIONS

OFLAW, AND-ORDER
SHB No. 16:011
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Views from the surrotinding parcels and also from the publically owned shoreline. Ex. P-28; p.

17X,
| 35. .
The Hearing Examiner deriied the request for-construction of the-dock anid approved the
request to insiall a mooring buoy.
- 36.

The Nieszs timely.appealed the denial of their request for-an SSDP for the proposed -

dock. The decision to gratit the request for a mooring buoy was not sppealed by afiy party.

37.
Any Conclusion.of Law deemed to be & _Fmd'ingqu_.f-‘acf is hereby adopted-as such.
CONCLUSIONS OF LAW
1.

‘The Board has jurisdiction-ovey this matter pursuant 10 RCW.90.58.180, The scope and

standard of review for this-mattér is de nevo. WAC 461-08-500(1). The Niészs have the burden

of proving that the proposed-dock is consistent with the requitements of the Shoréline

Management.Act (SMA) and the County SMP, RCW 90.58.140(7).

2,
The following issues were identified for resolution in the Amended Prehearing Oxder:

- Tsthe petitioner’s proposal for a single tse dock, approximately- 154 feet
long {150 feet over water) and eight foot wide, consistent with:the
applicable provisions of the Pierce County Shoreline Master Progran, the-
Washington State Shoreline Meanagement Act (90,58 RCW), Washington
Administrative-Code (Chapters 332-30, 461-08, 173-26, and 173-27), and
any other applicable.local regulations and plans?

FINDINGS OF FAGT, CONCLUSIONS
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11,

Does the fact that the proposed: dock i5 the first proposed in a defined
Stretch of Puget Sound somehow disqualify it from approval when it is-a

‘permitted use?

"Will the proposed dock unduiy impair views taking into account that i3

‘Aesign meets all dimensional criteria?

. Considéring Department of Natural Resources regulations and enabling
statutes; WAC 332-30-144(4)(d) and RCW 79,105.430, does'the fact that.

the Petitioners havé not obtained a lease for use of state—owned tidelands

.disquahfy the proposal from appioval?-

‘Can the dock propnsal be. mltzgated to provide safe, convenient and clearly

-available pedestrian access over, around and under the dock at'ali tide
1évels?

Does the fact that'neighbois were offered buit refused ajoint-use dock
praposal disqualify the application for approval because it is still
cousidered & “single-use™ dock?

Under the. Tacts and circumstances, is use of the Nieszes™ existing mooring

‘buoy and boat ramp unfensible?.

Where SMP policies are m1plen:lented by adopted use. Icgulauons, anid.
those regulatiohs permit private récreationsl single-use docks in the
applicable shoreline designation, riay those policies nevertheless be
intetpreted.and gpplied such to disqualify the-dock proposal from

approval?

Can the Gig Harbor Commiunity: Plan be interpreted and applied to.
prohibit the dock proposal?

Does fhe failurs to -appea'l" "fhg-_:County’:s SEPA devision relating fo the dock .
‘proposal foreelose contending thaf elements of the environment disclosed

in the:SEPA Checklist for the; project are: forsseeable, significant andfor
incapable of being mitigated?

Under the facts and. cireurnstances, are. s;gmﬁcant cumulative mzpacts
reasorigbly foreseeable? :

Whether the SSDP; should be denied based on a cumnlative impact
analysis-utilizing the factors set forth-in De Fienne, SHB No, 13-0167

.F}NIDINGS OF FACT, CONCLUSIONS

[OF LAW, AND ORDER
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13, Whether the SEPA declaration of nion-significance issued by Pierce
Cotinty limits the Beard’s réview of i impacts from the ProJact‘?

| A« Compliaice with SMA and SMP (Tssnes:1-9)

“The policy of the SMA. was based upo.r__l.tfze'-:reqo'g:ﬁ't_iOHJthatj' shorelines are fragile and

|that the increasing pressure: of additiondl uses béing placed on them necessitated increased

coordinatini in ;ﬂlf.‘:'i:l' managemeént and development.” Buechsl v. State Dep't of Feology, 125
Whn. 2d.196, 203, 884 P2d'910, 915 (1594), “The SMA dobs not prohibit development of the
state's shorelinss; but cfilis_fiustead;_f'nr"-coo’;rdin'ate'd_plmnihg.-.;,"recog"n’i:&ing and protecting |

private property rights consistent with the public interest;” (quoting RCW 90.58.020). Samson.

v. City of Bainbridge Island, 149 Wn. App: 33, 46,202 P.3d 334, 341 (2009)(citations deleted).

4.

The proposed single use dock'is not a prefarred use under the policies of the SMA.

. S‘{:rn.s'an,-v;- City of B'az‘n'bra‘dge._.fsland,;149"’\?«'?111. App: at 50-1. In Samson; the Court noted that:

[Tihe reference in RCW 90.58:020, 1o single-farndly residential vises angd
their appurtenant structures, does not speclﬁcaliy list doeks or piers. Piers
are listed however, as a preferred use, vnder, improvements which

facilitate public.actess fo the state's shorelines. We: conclude that the
Leglslat'ure purposcﬁzlly msnngmshed between public and private piers
and.did not apply any particular preference to the latter, which would Tirit
public geeess in, rather than promote public.access to the waters of the
state.

FINDINGS OF FACT, CONCLUSIONS
OF LAW, AND ORDER
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Id. at 30, 5]. Although the proposed dock is an allowed use, Pierce County encouvrages the
construetion of joint-use. or sommunity-use docks and piers “whengver feasible So asto lessen
the number of stroctuyes projecting itito the water,” PCC 20.56.020.
5,
'The‘PIOI}O.ch'dOCk miust meet the reguirements for ak SSDP. PCC 20.56.030(B). In

Pierce County, an SSDP miay be granted only if the proposed develspment is consistent with the

| poticics of the SMP aid with the criteria set forth in' PCC 20.56.040.. PCG20:56.040({A). Here

the relevant SMP is the Pierce County SMP passed in. 1974%.
6.
The Site is Jocated in the Conservancy Environment which is “designed to protect,

conserve and manage exis‘ii__ng_ nauxrai‘rcsnu;ces and valuablé historic and culﬁuala.reasm order

Tesource utilization.” PCC 20.14.010.
7 1]

The general regulations and policies forthe Cofiservancy Enviromment also provide that

' ‘areas in the Conservancy Environment “should maintain their existing character.” PCC

" &,

Tn addition to the general policies'and regulations for Conservancy Environments; thie

4 Pierge-County has passed & new SMP but Ecology has not yet approved.it,

FINDINGS OF FACT, CONCLUSIONS
‘OF LAW; AND ORDER:
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§ 5 T,_Suizséctions (a)e(Q)(SIﬁ{IP-Pier's-,Po'iicias); ‘The Nieszs argue that the spacific regulations in

the SMP conirol over the SMP Piets Policies.

9.
The Boatd declines to consider the régulations in the SMP separats from the applicable
policies. The SMP provides that the Bonrd sunist deferming whether the proposed dock s in

“conformance with the use activity régulationsas weli_ gs:the goals.and policies of Phase 1 of the

| Master Program.” PCC.20.20.010. ‘Moreover, PCC20.56.040A requites-a determiration of

whether the proposed dock i consistent with the policies of the SMP in sddition to the specific

{eriteria set forth'in the SMP..

10,

The SMP Piers Policies that areat issue in this riatier are Piers Policies (d), (e} and (f)

which provide:

(@) Pi_ars.,assd‘ciatéd' with single family residences sticuld be discouraged.

(¢) Iri congidering any piet, con51derat10ns stch as environmental Jmpact,
namganonal impact, existing pier dens1ty, parking avallabllxty, and impect
-ort adjacent proximate land ownership should be considered,

(£} Encourage the use of miooring buoys as an aliernative to space-
consuming piers such as thosé in front of single family residences,

| SMP at pp. 37-38; Ex. P-26,
18

"FINDINGS OF FACT, CONCLUSIONS
| OF LAW, AND ORDER.
SHB:No, 16-011 _
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As discussed above, the proposed dock must-comply with both the SMP Piers Policies

and with-applicable regulationsn the SMP5 Thie SMP sets forth specific criteria that must be
met to igsue an SSDP for the proposed dock. The criteria are as follows:
1. Fmpottant navigational foutes or maririe oriented recteation ateas will not
" be obstructed orimpaired;

2. Views ffom surrounding piroperties will not be unditly impaired;

3, Ingress—Egress as well as the use and. enjoyment of the-water or besich on
adjoining propetty is not unduly restrieted or impaired;

4. Prblicuse of ihie surface Waters below ordinary High water shall not be unduly
impaired;

5. A reasonable alternstive such as joint use, commezcial orpublic moorage
facilities does ot exist'or is not likely o exist in the near futum

6. The use or uses of any proposed dock, pler or.float requ:res, by common and
acceptable practlce. a Shoreline location in ordérto fundtion;

7. The mtanmty uf the ude or usés of any proposed dock; plex andfor float
shall ba cnmpat;hle with the surrounding envirenment and land and: water-

uses.
PCC 20.56.040(A).
12,
'ﬁe'Niews-argﬁ}_ that the proposed doekwﬂl ‘not inteifere with the recreatiotial bénefits.

of the __publ_i_c o_r.'Be_j inconsistent with the existing character of the surrounding.ares. -They--_ass_ert'-

that the pblic will be able to walk under the piénat‘-max_;y tides and that water craft can either go

s Althnugh the Gig Harbor Penlnsula Ad\fisory Coimgil recommended. denial 6f the. propesed deck; the Board’s’
Tevigw nt‘the decision to.deny the: dock is base.d on the- Cnunty SMP rot on; the Gig Harbor Cnmrnumty Plan,

'FINDINGS OF FACT, CE)NCLUSIONS

1 OFLAW, AND ORDER -

SHBNo, 16-011 ’
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wndet the pier and ramp or g6 out and around the struchure on the water. They also assert fhat

because thiey are required by DNR regulations to provide aecess to the public:over or around the

dock at all tides, the Baard-should find that there will be tio interference twith any recreational

benefits to the public. Finally, the Nieszs argue that the surrotinding area i highly developed.

with waterfront homes and that a single dogk will not be inconsistent with the character of that.
RUea,
13,
The Resporidents argue that the dock will block public access to’ the beach at many tides

andwuuld mterfere witha. continnous flow of recreational benefits to-the public, which is

also argue that the proposed dogk does not comply with the general regulations-and policies for

the Conservancy Environmient because it would not be consistent with the éxisting character of

:’the' shorelirie whichjs frée of protriding waterward stivietures, In addition, Respontlents argus

that the only Proposal that is before the Board is the Proposal that was submitted to the Hearing

Examiner for review. Respondents assert that the Nieszs may niot attempt to amenid their

Proposal by offering to make whatever changes are necessary to comply with the DNR

| pedestrian requirement.

14..

The Board agiees with Respondents that the Proposal thatis before the Board in this

‘matter'is the proposed dock'and mooring buoy as submitted to the Hearing Bxaminer. The offer

by the Nieszs to make changes to the Proposal to.énsure compliance with DNR’s pedesfrian

FINDINGS OF FACT, CONCLUSIONS-
OF LAW, AND ORDER

SHBNé. 16-011 .
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1 jrequirements and the County’s public-access provisions are not conditions that the Board may
2 |vonsider because the Board is limited to a review of the specific perait or permit;application
3 |beforeit. See Hayes v. Yount, 87 Wn.2d 280,201, 552.7,24 1038 (1976).
4 15,
5 ~ Asto the initial part of the first regulatory criterion, important navigational routes, the
6 | Board concludes that there are tio imporiant navigational routes that would be obstructed or
7 [impaired by the proposed dock. However, the Board concludes that miarine oriented recreation
8 |areas will be obstructed and impaired by the'proposed dock. The tise-ofthe ‘beach to access the:
9 _@ater ‘will be obstructed and impaired, Due to the-fact that the bulkheadls only 2 feet 8§ inches
16. {highand the pier will be attached on-top of the bulkhead and extend, oiit over agradually sloping
11 |beash from that h‘éight the disfance between the bottom of the pier-and the beach will prohibit
12 | the public from walking along the beach at'many tides: Ex. R-29. The use of thenear shore
13 | water for marine recreation will also bti:.obstms;te,dand impaired as swimmers and people.on
14 | sthall watercraft will berequired to go around the proposed dock at many tide levels. 14 ¢
15 16
16 As to the second critrion; whethér views ’from‘suﬁouhdiné:yroperﬁes-mﬁll--heunduly
17 | impaired, the Board coticludes:that views from the surrounding properties will be jtnpaired but
18 . ._nqt-"undtﬂ.y._ The evidence before the Board does not sufficiently demonstrate ‘t‘he"dg_gree- o
19 {which the views from the West home of the Reetz home will be impagted by the proposed dock:.
20: '
21 :ﬁﬁ?’gu’ﬁ’éﬂsﬂfﬁsﬁ ‘szf:;‘2?3%3:,:;212’,2‘:;%?;“,553,‘;:? e e o SMA
T44(4)(d).
FINDINGS OF FACT, CONCLUSIONS
OF LA'W, AND ORDER
SHB No. 16011 .
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‘The proposed dock will have a sigaificant inipast onthe Wests’ view looking north and ihe

| Reetzs” view fooking south due to the fact that the homes are on fow-banik waierfront.and the

pier will be at the approximately the same level as the homes. However, the stricture will not

{ completely block any views and Here are significant portions of the views from both homes that

‘will not be impacted at all. Accordingly; the Board determiines that, based on‘the information

presented, the p}qpesed dack will not unduly impair the views from surrounding properties,
17.

-Agto the third criterion, undue impairmesit o resiriction on ingress and egress and use

and enjoyment of the water or beach by adjoining properties, the Bodrd concludes there would be

undue restriction and impairment as to-the use of the beach. As discussed above, the distance

‘between the bottom of the pier-and the beach Willl-‘preventthc _adjoining propezty owners-from

walking along the beach at‘many tides. Although the imited distance between the surface of the-

water and the bottom of the-pier will require neighbors who swim, or-use small watercraft to go

out argund the pier at certain fide levels, the Board determines that this would not resultin an

undue impairment or restriction.
18,
As o the fourth criterion, undue impairment of the public’s use of waters below ordinary

high water, the Board concludes, as discussed above, that the public’s use of the sutface waters.

below ordmary high water would not be unduly impaired by theneed to go around the proposed

dock at many tide levels when switnming, of using small water eraft,

FINDINGS OF FACT, CONCLUSIONS

OF LAW; ANDORDER.
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19.

The fifth criterion requirss the Nieszs to. demonstiate that there is Tio réasonable
alternative such as joint-use, commercial, or public moorage facilifies and that such a 'r_;?asunabl'e‘
alternative isnot Iiléél_y:ta existin the near future, The fifth criterion advances the SMP Pier
'P'u‘iicies_ which discoutage piers assoctated with single-family residents-and encourage the use of
mooring buoys. The Nieszs have established that ajoint-use dockis not an available option at
this time as they aftempted fo énter inte a joint-use dock arrangement with both-of their
neighbars, However, sven though a joint-ise dock iénot an available option; the Board
concludes that othier reasonable meotage altematives exist for the Nieszs.

20, _

The Nieszs have Hved at the Site since 2004, and Mr. Nisszs” family has Lived at the Site
back to.1990, The Nieszs, like all of the other residents along the beach on ﬂic-soutthSt__.gida: of
Fox Island currently access the water through the us%e.éﬁa'rhbdr'ing buoy. The nature of the
beach at the site allows for the use of a small boat to access a Jargerboat stored on a buoy-and it
also allows for the Jarger boat to come close enough to-the shore to lead additional peaple.
‘Unlike many oﬂier'iijrope:ﬁes,'@é-l\}iészs also _ha:ﬁfa' a boatramyp on their property which allows:
them to lannch their laiger boat at'many tides.

21,

The testimony fron the neighbiors established that.a mooring buoy is a teasotizble
alternative to a dock at this location and that it has’ WUr.ked as aveasonable dlternative along the
beach at and riearthe Site for many waterfront residents. Moreover, in light of the weather-
FINDINGS OF FACT, CONCLUSIONS

OF LAW, AND ORDER
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experienced In the open water fetch-at the site, it ts uniikél_y that 4 dock woild aflow the Nieszs:

to:significantly increase thefr use of the water iri the ‘winter months. The boating season,

commonly runs from late spring to extly fall.dve to the weatlier and winter storms. The

| unprotected nature of'the beach makes it unlikely that the Nieszs wouid feave a‘iio’at__mborgd‘td'

the-dock: throughout the winter, _A-lt_hnqg_‘h a dock inay make it rore convenient to use.d boat in.

the summer months, a mooring buoy is'a reasonable alismative to 2 dock at fhis location,

The Nieszs® request Tor the dock is based in part on, their desire to provide easier dceess
to their boat for-elderly family members vwho ‘have-diffieulty acoessing: the boat from the beach.

anid for younger children who need help accessing boat from the beach or the dingy, The Board

‘hag previcusly refused to consider the age and health of the applicant in evaluating whether

approval for a.deck SSDP should be granted. Walker and Seidl™v, San Jian: County, SHB No.

09-012 COL 8 CAugnst.27, 2010).
23,

Asto:the seventh eriterion,” whether the intensity of the use is corpatible with the
sirounding land and water uses, the Board has already found that this beach is regularly used by
the public for walking: There are no other private docks'along the entire.southwist sids of Fox
Istand. More than a'mile of beadh north and south of the Siteis unimpaired with structures.
M‘crep‘\';e'r, the gradual slope-and gravel strueture of the beach provides the public with an

excellent location, for a long walk on the beach With beautiful views of the water and the

7 The sixth crjferion is et in dispiste.

FINDINGS OF FACT, CONCLUSIONS.
OF EAW, AND ORDER.
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Olympic Mountains, As proposed, the dock would present -an--impediment 1o the publiv’s use.of
the'beach.
o
The seventh criterion relates to-SMP-Piers Policy (e}, which addresses existing pier

density. Here, there are no.privite docks on a-multiple mile stretch of shoreline, and the Board

| bas concluded that this proposed deck-will interfere with marine-oriented near-shote recreation

and will interfere with the public’s use of this stretch.of beach.
25.

The Nieszs argue that their praposed dock cannot be' denied merely betayse it will be the

|fitst dodk in the area. They cits to May v. Robertson; 153 Wa. App..57, 218 P.3d. 211.(2009) for )

the proposition that the absence of dacks i not déterminative of whether a dock should be.
allowed. Niesz Préh’ear’i‘ng-}Bﬁef, PP 11-13. The"B‘o'.ard agrees that the absence:of docks isnot
-detgrniinaﬁve-ofihe-d’ecis'icn-.sn whether the intensity of useis compatible or whether a dock
'would he inconsistent with existing pier density.
26.

Each app]icatibn.-nmﬁt- be'consideted on its own merits: In May, the proposed pier was-a
joint-use:pier which was.encoutaged by the.‘éomty-;pblic_ie_s and which was not subject to the
-reqwrcm_ent' that the applicant considér redsonable dlternatives. Aday; 1.5;3_j Wa, Appat 84-85.

Thedock af issue here is-a single-use facility, While the Nieszs aftempted tmsticcessfully to

‘engage theirnsighbors-in a joint-use dock; this does not exciise them from the fequirement to

consider the availability of other alternatives. ‘The Board has already concluded that other

FINDINGS OF FAQT, CONGLUSIONS
OF LAW, AND ORDER
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rezsoriable alternatives.to a_.-sing"l'e-'u_sezdock are available, Morsover, in Mgy the proposed joint-
useé pief was deterniined to _ba_t:onsiStelit.-\i(ith-thé,__s;rea'-’s Riwral Residentigl Bﬁv‘irgnmen’pshbre!ine
designation. and the drea’s existing land and water setivities. May, 153 Wn. App at-87. The
proposed dock in this mnatter \a'?o_‘illd:_interféreWith-maﬁr‘x_e"-m'iahiéd ne_a'r-shore recréation and the
use of the beach by walkers.

27.

 Inlightof'the specific impacts of the dock proposed by the Nieszs and the Ceunty’s'

1 policy of discouraging single-use :iocks, the Board concludes that -the,.‘int'énsity of uge conceminfg

the proposed dock ismot compatible with the surrounding land and water uses and fhe. proposed.

dock is not consistent syith éxisting pier density, "The Board is not fuiling that all docks are

prohibited along the southwest side of Fox Island.. Although the proposed dock would net be

.t:'ompatiblé with'the Jand and water uses in the ared, or the existing pler density, other docks may

not have. the impacts of the proposed dock orthe reasonable alternative of the proposed dock.
28,

C. -Cumulative Impacts (Issues 11-12)

‘The Board has held in pagt cases that'it may considér cunmlative impacts resulting from
the approval of an SSDP pursuant to the SMA. and local SMP, sepatate from SEPA, Garrisonv.
Pierce Courity (De Tierme) SHB 13-0160 (Jannary 22, 2014), affimed, De Tienne.v. Shorelines
Hearf};gs Bd, 197 Wn..App. 24820 16). In‘the Garrison decision, the Board stited;

The Supreme Court has, in fact',..re_',caénfizgd that approval of one project

¢an set a precedent for others to follow, and that it is proper for-the Board
to consider eurmulative impacts that might oteur froin the-granting a

{ FINDINGS OF FACT, CONCLUSIONS

OF LAW, AND-QRUER
SHBNo. 16-011 _
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substaritial development pemnt i, cxtmg Skagit County, Department of
Eevlogy, 93 Wa.2d 742, 750, 613 P,2d 121 (1980).

Garrison, COL 21,
29,

Thie factors thé: Board waighs in conisidering whether 4 cumalative impacts-analysis is

|iequited for-an SSDP are [isted below:

1, Whether g shoreline of statewide significance is involved;

2. - Whethct there is potential harmi to habitat, Toss of comimnunity use, ora
significant degradaﬁon of views and agsihietic values;.

3. Whethera project would be a “first of ifs Kind™ in the ares;

4. Whether there is some indication of additional applications for similar
activities in the arca;.

5. ‘Whether the local SMP requites a; cumula’uve impacts analysis be
completed priorto the approval ofan SSDP;

6. The type of nsebeing proposed, and whether it is a favored or disfavored
uge..

Garrison, SHB 13-016 at 54-55. The patties do niot dispute that:a ctrhulative impact analysis:is

L
‘appropriate in this matter:

30

The proposed single-use dock is discouraged under the: SMP-Picrs Policies, The.150-foot

| proposed dock _wtnildé}q_e the first of its kind on the southwest side of Fox Island. Alldwihg;thze

proposed deck would set 4 precedent for allowing othier similar docks inthis-atea. The

¢ummlative impacts of this dock, and future similar docks, would degrade aesthetic values

FINDINGS OF FACT, CONCLUSIONS

§ OF LAW, AND ORDER
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‘Thefre would be a significant foss of community uses. Beach-walkers would 'b_e-ebsfrupted-._alid.

‘tnérineg recreation would be-affected, The 'B-o;arcl’ebnqludes that approval of an SSDF for the

‘proposed dock In this location would likely have cumulative impscts that would be inconsistent

[ wittrthe policies and regulations o the SMP.

31
Asnoted above, the Board is ot ruling that all docks are prohibited a:foné the Souf}xWest
side of Fox Tsland, &lthough the proposed dogk would not be compatibie with the land and

water uses In the area or the existing pier density, other docks may not have the impacts of the

- | proposed dock or the reasonable. alternative of the proposed dock. A dogk with fewer impacts:

and no _I:eas_on,able alternative may not lead to. inacceptable cumulative impacis.

32..

|B. SEPA (Issues 10 and 13)

‘The Nieszs did not presént evidence or'argument concerning Issues 10 and 13 and fhus
the Board determines that those issues have been-abandoried, To the extent the Nieszs consider
these issues to includé arguments that the pr'qpbsed_dodc‘,is consistent ‘with the SMA and County
SMP due to its alleged limited impacts, the Board determined above that the Nieszs failed to
demonstrate that the proposed dock is consistent with the SMA and the County SMP.

33,

In summary; the Board concludes that the -Ni’eszs'-have faiied to demonstrate that the
proposed dock is consistent with the SMA and the County SMP. As a result, thé Hearing
Examiner's decision should be upheld and the SSDP for the i_arqpnsed-@ockfshom be denied.
FINDINGS OF FACT, CONCLUSIONS
OF LAW, AND ORDER
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OF LAW, AND.ORDER
SHBNo. 16-0iF

34,

Any Finding of.Fact:'déf_;med'to be.a Conclusion of Law is h.i_;r_cby adopted as such,
Having so found and concluded, the Bosird enters the following order.

ORDER
The decision jssued by Pierce Countydenying Petitioniers’ request for a Shoreline

‘Substantial Development Pérmit.to constructa single-iise dock is AFFIRMED:
80 ORDERED this_J¢¥™day sf November, 2017,

SHORELINES HEARINGS BOARD

ROBERT GELDER, Member / |

GRANT BECK, Member

29
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I'11.E NO, 399 RESOLUTION NO. 16490

RESOLUTION BY THE BOARD OF PIERCE COUNTY COMMISSIONERS
ADOPTING AN AMENDMENT TO THE COMPREHENSIVE PLAN EN-
TITLED SHORELINES MANAGEMENT MASTER PROGRAM GOALS AND

POLICLES,

WHEREAS, the Shoreline Management Act of 1971, requires

that each County have a Master Program which, at the County's option,
either the County or the State would prepare, and

WHERKAS, on November 16, 1971, the Board adopted Reso-
lution No. 15388 which expresses Pierce County's intention to prepare
and complete the Master Program for Pierce County, and

WHEREAS, an B5-person Citizens Committee was appointed
by the Board, which Committee is representative of a wide variety of in-
terests and no special interest group or organization was in a majority
positivn un said committee, and said committee held meetings and have
ndopiled the [irst of three stages of the Master Program entitled '"Goals
and Policies”, and

WHIREAS, on tebruary 14, 1974, the FPlanning Commission,
(by a vote of 4 ayes and 2 members abstaining) voted to recommend to
the B3oard that the said "Goals and Policies' be adopted, and

WHIR KAS, the Board thanks the persons serving on the Citi-
zens Commitiee and Lthe Planning Department for their many hours of
dedicuted service in preparing this initial stage of the Master Progrum, and

WHERIAS, the Board believes the Comprehensive PPlan should
be amended to add the initial element of the Master Program entitled

“Goals and Policies' since 1t 1s in the public interest, health, and safely,
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SHORELINE MASTER PROGRAM
FOR
PIERCE COUNTY

Fhase I

Adopted by the Board of
Pilerce County Commissioners
March 4, 1974

EXHIBIT A
000278
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USE ACTIVITY POLIGIES

Shoreline use activities are specifi¢c classifications of the various
types of activities which can be anticipated to cceupy shoreline
leocations, '

The Department of Ecelogy final guldelines for Master Program
development established twenty-one use activities and set minimum

guldelines for managing each activity. In addition to thnis the

Citizens' Advisory Committee added four use &ctivities which they
[elt were needed in order to effectively manage the shoreline araas
of Pierce County.

Use activity policies are 4 means of guiding types, locations, designs,
and densities of the futyre shoreline developments. These general
pollcies are Implemented by the use regulations which are inciuded

in Phase TIT of the Master Program, .

The policles and regulations of ‘each use activity have been B
developed on theé. premise that all appropriate shoreline uses require
some degree of control in order +o minimize adveérse affects to the

shoreline environment and adjoining propertieés.
Each projleet whieh falls within the jurisdicetion of the Aet will be

evaludted to determine its -conformance with the policles and
regulations of the appropilate ‘use activities.

21
EXHIBIT A
000279
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(n)

{o)

{p)

Plers:

{a)
{b)
(el
{d)

{e)

(£}
(g)
(h)
(L)
3)

(k3

Efforts should be made to locate roads in : such a manner that
does net limit aecdess to the shoreline.

Prior to thé site preparation or ecoristruction of new roads or

railroads, near the shoreline, of any type, an environmental
impact study should be made in aceordance with Washington Statwo
Environmental Policy Act of 1971.

New, efficient, pollution-free methods of transportatliorn which
have fewer environmentar effects than present transpoitation
methods should Pe encouraged.

Piers in conjunction with marina development in appropriate
“reas should be allowed.

Plers in conjuniction wlth récreatidnal'deveicpmanb in appropriate
areas should he allowed., Consideration should be given to size
and: 1ntensity of* uses 1in relation to adjacent shoreline uses.

Piers for commercial facilities should be discourapged unlesq
they are an integral part of the commercial operation.

Piers assoclated with single family residences should be dis- -

aonrapged,

In considering any pler, conslderations such as environmental
impact, navigntional impact, existing pler denslty, parking

avallability, and {mpact on adjacent proximate land ownership

should be considered.

Encourage the use of mooring buoys as an alternative Eo spacae—

eonsuming piers sueh as those in front of single family residences.

Piers-should_not'be puilt for the purpose of-stbring vehicles

and/eor boat trailers.

Piers and Tioating dueks should be encouraged to be huilt Pt
pendicular %o the nhoreline rather than along 1t

Encourage piler construction ton include larger spauns on fower
pilings rather than smaller spans and mors. pilings. Plers 1in

marine waters may previde habitat suitable for predatory fish

with consenuent detriment to young salmonids.

When plastics or othar non-dogradable materiels are used In
pler eanutruction precautions should de taken to insure their

aanlainment..

Eneourinme Lthe Farmnilation and enforcoment of plor meintonance

Terulatlons. Encouraps rerulations governing removal of plers

and restoral.len of pier silﬂh when no longer in use.

37
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- (1) The use of floating docks should be encouraged in those areas
b where scenic values are high and whera conllicts wilth Fogryi—
tional boaters amd fishermen will not brn crealed.

(m} Open-pile pilers should be encouraged where shore trolling is
important, where there is Significant littoral drift ard whiere
seenic vajues will not be impalred.

(1} Priority should he given te Ehe use of comminity plers and doeks

g in all new major watrmrfront subdivisiens. In general, oncouripe-
%{ ment should b given to the cooperative use of piers and docks

i (o) Arcas having a significant near shore fishery should nobt be used
{on floating docks.

it Edugational & Archeological Areas & Histordic Sites:

& {(a) Archcological areas, ancient villages, military forts, old sct-
" tlers homes, ghost towns, historic trails, kitchen middens, and
& historical cemateries are nonrenewable resources and many aro:

= in danger ol beding lost threugh present day chanpes in iand-use
% aricl urbanization, B8écause of their rarity and the eduecatlonal
i<

1ink they pravide to our past; these locations should be pre-
served., .

{p) Professional archéclogists should be consulted to Identify and
mainlain an inventory of areas copbaining potentially valuable
archerologlcal data, and to establish procedures for salvaging
the data

{(c} Where possible, sites should .be permancntly preserved {or sc¢ien- .
tifie study, edocation, and public cbservation. In areds kriovm,
to eontain archeslogical data, local governments should attach
a speeial eondition to a shoreline permit providing for a site
inspection and cvaluation by an archecologist to ensure that
pessible archeologlcal data are prdperly aalvagrd. Such a con-

ditior might also reguire apnrovnl by local government helore
wWork can resumc ofi the project following sdeh &an examinbation.

{d) Shareline permits, in genera), shonld cantain special provislons
which require developers to notify 1ncal governmente il any
nossible archeological data are undovered during excavations.

(¢} CGon#ideration should he given to the National lilsteric Prenvrva—
Line Acl ol 1966 and chapter 13.51 RCW provide for the protec-
t.itm, renabilitallon, restoration and reconstiruction of distriets,
sites, buyildings, srrucfures and objects qignificant Iin American
and Washington hilstery, architnoture, archenlogy ort eulture,

38
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DESCRIPTION OF PIERCE COUNTY SHORELINE MASTER PROGRAM

The Shoreline Management Act requires Plerce County to develop
a Master Program for the future use of its shorclines. DBy its
definition, a master program is general, comprehensive, and
long-range in order to be applicable to the whole arca for a
reasonable length of time under changing conditions.

"rneral”™ means that the policies, proposals and guldelines
are not directed towards any specific site.

"Comprohensive" means that the program is all incluslve toward
lund and water uses, thelr lmpact on the enviromnment uand logical
cul.imates of future growth. It also means that the program
should recognize plans and programs of cther governmental units,
adjnceont jurisdictions and prlvate developers.

"Long~range” means that the program 1s to be directed at least
S0 tn 20 years in the future, look beyond immedlate 1ssues,
and follow creative oblectives rather than a simple projection
of current trends and conditions.

Thee policles of the Shoreline Management Act and all applicable
gnals, policies and use regulations of thils Pierce County Mas-
ter Program shall be consldered in ruling upon applications

for Substantlal Development permits.

The Master Program consists of the follcwing:

) Goal Statements

2.) Supporting Policies
)
)

Environment Designations
Jae Regulations

Table number ? whiech follows identifies these tasks more Tully
and groups them into phases.
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