
FILED 
Court of Appeals 

Division II 
State of Washington 
512912019 10:38 AM 

NO. 52806-1-11 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
DIVISION TWO 

STATE OF WASHINGTON, 

Respondent, 

V. 

DALE PAEPER, 

Appellant. 

ON APPEAL FROM THE SUPERIOR COURT OF THE 
STATE OF WASHINGTON FOR PIERCE COUNTY 

The Honorable Kitty-Ann van Doorninck, Judge 

BRIEF OF APPELLANT 

DAVID B. KOCH 
Attorneys for Appellant 

NIELSEN, BROMAN & KOCH, PLLC 
1908 E Madison Street 

Seattle, WA 98122 
(206) 623-2373 



TABLE OF CONTENTS 

Page 

A. ASSIGNMENTS OF ERROR ................................................ 1 

Issues Pertaining to Assignments of Error. ........................... 1 

B. STATEMENT OF THE CASE ............................................... 2 

C. ARGUMENT ......................................................................... 7 

1. THE JURY INSTRUCTION DEFINING 
KNOWLEDGE VIOLATED PAEPER'S RIGHT 
TO DUE PROCESS BY PERMITTING THE JURY 
TO FIND HIM GUil TY BASED ON CONSTRUCTIVE 
RATHER THAN ACTUAL KNOWLEDGE THAT THE 
VEHICLE WAS STOLEN ................................................ 7 

2. DEFENSE COUNSEL WAS INEFFECTIVE 
FOR NEEDLESSLY SUBMITTING A KNOWLEDGE 
INSTRUCTION DUPLICATIVE OF THE STATE'S ........ 14 

D. CONCLUSION .................................................................... 18 

-i-



TABLE OF AUTHORITIES 

Page 

WASHINGTON CASES 

Bodin v. City of Stanwood 
130 Wn.2d 726, 927 P.2d 240 (1996) ........................................... 12 

Bush v. O'Connor 
58 Wn. App. 138, 791 P.2d 915 .................................................... 15 

State v. Aho 
137 Wn.2d 736, 975 P.2d 512 (1999) ..................................... 16, 18 

State v. Allen 
182 Wn.2d 364,341 P.3d 268 (2015) ................. 8, 9, 10, 11, 12, 13 

State v. Bennett 
161 Wn.2d 303, 165 P.3d 1241 (2007) ......................................... 12 

State v. Brown 
147 Wn.2d 330, 58 P.3d 889 (2002) ............................................. 13 

State v. Estes 
188 Wn.2d 450, 395 P.3d 1045 (2017) ......................................... 15 

State v. Hood 
196 Wn. App. 127, 382 P.3d 710 (2016) 
review denied, 187 Wn.2d 1023, 390 P.3d 331 (2017) ................. 15 

State v. Humphries 
181 Wn.2d 708,336 P.3d 1121 (2014) ......................................... 17 

State v. Jury 
19 Wn. App. 256, 576 P.2d 1302 (1978) ....................................... 15 

State v. Lakotiy 
151 Wn. App. 699, 214 P.3d 181 (2009) ......................................... 7 

State v. O'Hara 
167 Wn.2d 91, 217 P.3d 756 (2009) ............................................. 13 

-ii-



State v. Pirtle 
127 Wn.2d 628, 904 P.2d 245 (1995) ........................................... 12 

State v. Sain 
34 Wn. App. 553, 663 P.2d 493 (1983) ......................................... 17 

State v. Scott 
110Wn.2d 682,757 P.2d 492 (1988) ........................................... 13 

State v. Shipp 
93 Wn.2d 510, 610 P.2d 1322 (1980) ............................. 8, 9, 10, 13 

FEDERAL CASES 

Barker v. Wingo 
407 U.S. 514, 92 S. Ct. 2182, 33 L. Ed. 2d. 101 (1972) ................ 16 

Neder v. United States 
527 U.S. 1,119 S. Ct. 1827, 144 L. Ed. 2d 35 (1995) ................... 13 

Strickland v. Washington 
466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984) ......... 15, 17 

RULES, STATUTES AND OTHER AUTHORITIES 

Judge Alan R. Hancock 
True Belief: an Analysis of the Definition of "Knowledge" in the 
Washington Criminal Code, 91 WASH. L. REV. ONLINE 177 (2016) .. 8 

RAP2.5 ......................................................................................... 13 

RCW 9A.08.010 .............................................................................. 9 

CONST. art. I, § 22 .................................................................... 15, 16 

U.S. CONST. amend. Vl .................................................................. 15 

-iii-



A. ASSIGNMENTS OF ERROR 

1. The jury instruction defining knowledge violated due 

process because it permitted the jury to find appellant guilty of 

possessing a stolen vehicle without finding he had actual knowledge 

the vehicle was stolen. 

2. Defense counsel's submission of a faulty jury 

instruction denied appellant his constitutional right to effective 

representation. 

Issues Pertaining to Assignments of Error 

1. A person cannot be convicted of possession of a 

stolen vehicle without proof beyond a reasonable doubt that the 

person actually knew the vehicle was stolen. The jury instruction 

defining knowledge permits the jury to convict if the defendant had 

information that would lead a reasonable person to know. The 

instruction does not clarify that, in order to convict, the jury must 

conclude beyond a reasonable doubt that the defendant actually 

knew. Does the jury instruction violate due process by relieving the 

State of its burden to prove actual knowledge beyond a reasonable 

doubt? 

2. Does it constitute ineffective assistance of counsel to 

propose duplicative instructions of those already offered by the 
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State given that clear case law establishes there is no requirement 

that the defense do so? 

B. STATEMENT OF THE CASE 

The Pierce County Prosecutor's Office charged Dale Paeper 

with Unlawful Possession of a Stolen Vehicle. CP 3. 

Evidence at trial revealed that, on August 15, 2018, someone 

stole Jose Laigo's 1990 Honda Accord - license plate BVC7290 -

from a Muckleshoot Casino parking lot. RP 135-138. Laigo, who 

possessed the only key for the car, contacted police and reported it 

stolen. RP 138-139. 

This same day, Auburn Police Officer Jeff Nelson spotted 

Laigo's Accord, being followed closely by a second car. RP 145-147. 

Honda Accords are frequently targeted for theft, and Officer Nelson 

surmised that perhaps the driver in the second car had transported 

the thief to the location of the Accord. RP 147-148. Officer Nelson 

called a description of the Accord and its license plate. At that point, 

however, dispatch indicated the car was "clear," meaning it was not 

yet identified in the system as stolen. RP 147, 149. 

Officer Nelson eventually pulled up along the Accord's 

passenger side at a traffic signal. RP 149. The driver was staring 

straight ahead. 150. The passenger window on the Accord was 
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partially down, and Nelson - wanting to get a good look at the driver's 

face - said, "Man I wish that car was stolen, you know, because then 

I could arrest ya." RP 151. The driver responded by looking directly 

at Nelson and saying, "Oh, oh, oh, no, sir. It's not stolen." RP 151. 

At trial, Officer Nelson identified Dale Paeper as that driver. RP 145, 

151-152. 

The next day, the Bonney Lake Police responded to a call 

concerning unwanted individuals in a Wal-Mart parking lot. RP 161, 

195-196. Officers found Paeper and a second individual, Allan 

Tamajka, near the same Honda Accord and a nearby Ford Contour. 

RP 161-163, 195-199. The Honda's trunk was open, and it appeared 

Paeper was working on the taillights of the car. RP 196-197. When 

officers approached the two men and asked what they were doing, 

Paeper put his tools in a tool box and slid the box away from the 

Honda and toward the Ford. RP 199. This time, when the Honda's 

vehicle information was provided to dispatch, it came back as 

possibly stolen. RP 163, 198-199. Both men were arrested. RP 

199. 

Paeper said he knew nothing about the Honda and was there 

to work on the Ford. RP 200. He and Tamajka were unable to fix the 

Ford, however, so they were merely "hanging out" in the parking lot. 
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RP 200. Paeper also said that he and Tamajka had been dropped off 

by a friend who drove a white Toyota truck. RP 200-201. 

Subsequently, however, he also made a statement suggesting he 

knew the Honda's taillights were in need of repair. RP 201. 

The Honda's ignition had been damaged, a key not belonging 

to the vehicle had been inserted, and the ignition switch was found in 

the "on" position even though the car was not then running. RP 139-

140, 188, 202. One key found inside the vehicle appeared to be a 

"valet key" and a second appeared to be "shaved," both of which are 

sometimes used by thieves to start cars. RP 191-192. 

Tamajka was called as a prosecution witness. RP 169. He 

and Paeper had been friends since their school days. RP 169. 

According to one of the Bonnie Lake Police Officers, Tamajka gave 

several stories at the scene about how he came to be at the parking 

lot, but ultimately said Paeper had driven him there. RP 199, 205. At 

trial, however, Tamajka said that version of events had been coerced. 

RP 171-173. He had no recollection of how he or Paeper got to the 

parking lot on August 16, 2018, and no recollection of seeing a 

Honda. RP 173-174. He described himself as an unreliable witness, 

facing seven felonies for other crimes, and admitted to having 
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previously been convicted of theft-related offenses involving 

automobiles. RP 172, 174. 

To convict Paeper of possessing a stolen vehicle, the State 

had to prove beyond a reasonable doubt that he possessed the 

Honda and, most significant to this appeal, that he "acted with 

knowledge that the motor vehicle had been stolen." CP 63. 

The trial court provided the following instruction to the jury 

regarding knowledge: 

A person knows or acts knowingly or with 
knowledge with respect to a fact when he or she is 
aware of that fact. It is not necessary that the person 
know that the fact is defined by law as being unlawful or 
an element of a crime. 

If a person has information that would lead a 
reasonable person in the same situation to believe that 
a fact exists, the jury is permitted but not required to 
find that he or she acted with knowledge of that fact. 

CP 61 (emphasis added). Although the State had proposed this 

instruction, for reasons unknown, defense counsel subsequently 

requested an instruction with language identical to that emphasized. 

Compare CP 1071 with CP 42. 

During closing arguments, the prosecutor described the 

elements of proof for possession and knowledge that the Honda had 

The State's proposed instructions have been included in a supplemental 
designation of clerk's papers for which the index has not yet been filed. This CP 
cite is counsel's educated guess based on the number of instructions. 
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been stolen as "a little bit more complicated and complex" than the 

other elements of proof. RP 216, 219. On the issue of knowledge, 

the prosecutor pointed out that jurors could find that Paeper knew the 

car was stolen if a reasonable person in the same situation would 

have known. RP 219. She then focused on what a reasonable 

person would have thought and known under the circumstances to 

establish that Paeper knew. RP 219-220. 

In response, the defense disputed that Paeper was the man 

Officer Nelson had seen driving the Honda on August 15, 2018. RP 

226-227. Moreover, because there was no evidence Paeper was 

ever inside the Honda's passenger compartment on the day of his 

arrest in the Wal-Mart parking lot (since he was only seen in the area 

of the trunk), the State had failed to prove possession of the Honda 

and failed to prove that he knew the car was stolen based on what 

the ignition looked like. RP 225, 227-230. Defense counsel also 

suggested that Tamajka, an admitted car thief, was the actual culprit. 

RP 224-225. 

Jurors convicted Paeper, the court sentenced him to 40 

months, and he timely filed his Notice of Appeal. CP 67, 78, 95. 
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C. ARGUMENT 

1. THE JURY INSTRUCTION DEFINING KNOWLEDGE 
VIOLA TED PAEPER'S RIGHT TO DUE PROCESS BY 
PERMITTING THE JURY TO FIND HIM GUil TY 
BASED ON CONSTRUCTIVE RATHER THAN 
ACTUAL KNOWLEDGE THAT THE VEHICLE WAS 
STOLEN. 

The crime of possessing a stolen vehicle requires proof that 

the person knew the car was stolen. State v. Lakotiy, 151 Wn. App. 

699, 714, 214 P.3d 181 (2009), review denied, 168 Wn.2d 1026, 228 

P.3d 19 (2010). In this case, the jury was instructed jurors may find 

the element of knowledge if the defendant has "information that would 

lead a reasonable person in the same situation" to have that 

knowledge. CP 61. This violates due process because it permitted 

the jury to find Paeper guilty without finding he had actual, subjective 

knowledge the car was stolen. 

[l]t is no exaggeration to say that a criminal defendant 
can currently be found to have acted with knowledge, 
and therefore be found guilty of a crime, even though 
the defendant had no awareness of the fact he or she 
allegedly knew, and even though the "fact" he or she 
supposedly "knew" was not even true. This is 
untenable; the law must change. 
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Judge Alan R. Hancock, True Belief: an Analysis of the Definition of 

"Knowledge" in the Washington Criminal Code, 91 WASH. L. REV. 

ONLINE 177 (2016).2 

For a defendant to have knowledge under the criminal code, 

he must be proved to have actual, subjective knowledge of the fact in 

question. State v. Allen, 182 Wn.2d 364, 374, 341 P.3d 268 (2015); 

State v. Shipp, 93 Wn.2d 510, 516, 610 P.2d 1322 (1980). 

Knowledge may not be redefined as its opposite - mere negligent 

ignorance. §blI;m, 93 Wn.2d at 516. To do so would be 

unconstitutionally vague. kl It would violate the constitutional 

requirement that criminal statutes provide fair warning of what is 

prohibited by stretching the meaning of knowledge far beyond what 

any reasonable person would understand it to mean. kl 

However, the State need not present direct evidence of 

knowledge. Knowledge may be proved by circumstantial evidence, 

including evidence that the defendant was in possession of 

knowledge which would lead a reasonable person to know the fact in 

question. Allen, 182 Wn.2d at 374. 

2 Available at https://digital.law.washington.edu/dspace-
law/bitstream/handle/1773.1/1556/91WLRO177.pdf?sequence=1 &isAllowed=y 
(last visited April 30, 2019). This article is appended to this brief for ease of 
reference. 

-8-



This is a "subtle" distinction but a "critical" one. Id. The Allen - --

court recognized it would be unconstitutional to permit a finding of 

knowledge merely because the person should have known. kL If, for 

example, the defendant is less intelligent or less attentive than an 

ordinary reasonable person, then the same information may not lead 

to the actual knowledge that the law requires. .§!}JQQ, 93 Wn.2d at 

516. 

By permitting conviction when a reasonable person would 

have known the item was stolen, rather than when the defendant 

actually did know, the instruction used at Paeper's trial essentially 

reduces the mens rea for the offense from knowledge to a state lower 

than even criminal negligence. A person is criminally negligent when 

(1) the person is "aware of a substantial risk that a wrongful act may 

occur" and (2) "his or her failure to be aware of such substantial risk 

constitutes a gross deviation from the standard of care that a 

reasonable person would exercise in the same situation." RCW 

9A.08.010(1)(d). The instruction defining knowledge, however, 

permits conviction when a reasonable person would have been 

aware, without requiring any proof that the defendant's failure to be 

aware was a gross deviation from the standard of care. CP 61. 
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The instruction fails to preserve the critical distinction between 

actual knowledge (based on direct or circumstantial evidence) and 

mere negligent ignorance. Cf. Allen, 182 Wn.2d at 374. The 

instruction undermines and confuses the actual knowledge 

requirement and permits the jury to misapply the law by finding 

knowledge even where evidence of actual knowledge is absent. This 

violates due process. 

The ~ court deemed this problem solved because the jury 

was merely allowed, but not required, to find knowledge if the 

defendant had information that would lead a reasonable person to 

have knowledge. 93 Wn.2d at 516-17. So long as the inference was 

permissive, it allowed for the possibility that the jury could find the 

defendant was "less attentive or intelligent than an ordinary person." 

~' 93 Wn.2d at 516. But~ did not go far enough. It is not 

enough to permit the jury to acquit if it does not find actual 

knowledge. The instructions must make clear that, without actual 

knowledge, acquittal is required. 

A conviction must rest not just on the jury's finding that a 

reasonable person should have known, but also on the jury's 

conclusion that the defendant is no less intelligent or attentive than an 
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ordinary person and therefore did know. This second requirement is 

missing from the instruction. CP 61. 

Allen illustrates the problem. There, the prosecutor in closing 

urged the jury to convict Allen of being an accomplice because a 

reasonable person in the defendant's shoes should have known, 

rather than because Allen actually did. 182 Wn.2d at 374-75. When 

the prosecutor expressly urged such a conclusion, the court had no 

difficulty viewing this as serious misconduct that required reversal of 

Allen's conviction. kl at 375, 380. 

While Allen was correct in recognizing the prosecutor's 

argument was reversible misconduct, it still did not get at the heart of 

the problem - the jury instruction on knowledge. In other words, 

whether or not a prosecutor commits misconduct by expressly urging 

conviction based solely on constructive knowledge, the jury 

instructions allow it. Compare Allen, 182 Wn.2d at 374-75 (quoting 

prosecutor's closing argument that "under the law, even if he doesn't 

actually know, if a reasonable person would have known, he's guilty") 

with CP 61 ("If a person has information that would lead a reasonable 

person in the same situation to believe that a fact exists, the jury is 

permitted but not required to find that he or she acted with knowledge 

of that fact."). Jurors would naturally interpret the instruction as 
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permitting a finding of guilt based solely on constructive knowledge 

even without a prosecutorial misstatement of the law-as noted, the 

knowledge instruction explicitly permits the jury to find knowledge 

based solely on what a reasonable person would believe. 

Jury instructions must not be misleading and must properly 

inform the trier of fact of the applicable law. Bodin v. City of 

Stanwood, 130 Wn.2d 726, 732, 927 P.2d 240 (1996). Jury 

instructions must convey "that the State bears the burden of proving 

every essential element of a criminal offense beyond a reasonable 

doubt." State v. Bennett, 161 Wn.2d 303, 307, 165 P.3d 1241 

(2007). It is reversible error when the instructions relieve the State of 

this burden. State v. Allen, 101 Wn.2d 355, 358, 678 P.2d 798 

(1984) ("Failure to inform the jury that there is an intent element is 

thus a 'fatal defect' requiring reversal."); see also State v. Pirtle, 127 

Wn.2d 628,656,904 P.2d 245, cert. denied, 518 U.S. 1026, 116 S. 

Ct. 2568, 135 L. Ed. 2d 1084 (1995). 

By permitting a jury to find knowledge based on mere 

negligent ignorance, the jury instruction violates due process. It 

misleads the jury, fails to inform the jury of the requirement of actual 

knowledge, and relieves the State of its burden to prove actual 

knowledge. Although Washington case law makes clear that the jury 
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"must still find subjective knowledge," .§.b.iQQ, 93 Wn.2d at 515, the 

pattern jury instruction does not. 

When a jury instruction permits conviction on evidence less 

than proof beyond a reasonable doubt of every element of the crime, 

the instruction violates due process. Allen, 101 Wn.2d at 358. 

Omitting an element of the crime from the jury instructions, so as to 

fail to require proof of that element, is automatic constitutional error 

that may be raised for the first time on appeal. State v. O'Hara, 167 

Wn.2d 91, 103, 217 P.3d 756 (2009). Instructions that direct a 

particular verdict or relieve the prosecution of its burden constitute 

manifest constitutional errors under RAP 2.5(a)(3). State v. Scott, 

110 Wn.2d 682, 688-89 & n.5, 757 P.2d 492 (1988). By permitting 

conviction based on constructive knowledge when the law requires 

actual knowledge, the jury instruction in Paeper's case violated due 

process. 

When, as here, an erroneous jury instruction misstates an 

element the State must prove, it will be deemed harmless only if the 

reviewing court can conclude beyond a reasonable doubt that the 

element is supported by uncontroverted evidence. State v. Brown, 

147 Wn.2d 330, 341, 58 P.3d 889 (2002) (citing Neder v. United 

States, 527 U.S. 1, 18, 119 S. Ct. 1827, 144 L. Ed. 2d 35 (1995)). 
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The State cannot make the necessary showing here. Whether 

the evidence established that Paeper knew the Honda was stolen 

was very much disputed at trial. See RP 225, 228-229. Because 

evidence of Paeper's actual knowledge was controverted and in 

question, the erroneous instruction cannot be deemed harmless. 

Paeper's conviction for possession of a stolen vehicle must be 

reversed. 

2. DEFENSE COUNSEL WAS INEFFECTIVE FOR 
NEEDLESSLY SUBMITTING A KNOWLEDGE 
INSTRUCTION DUPLICATIVE OF THE STATE'S. 

The prosecution proposed a set of instructions, including the 

instruction at issue in this appeal concerning when a person acts with 

knowledge. The following day, defense counsel then proposed the 

same pattern knowledge instruction as part of an instruction packet 

that was largely duplicative of the State's proposed instructions. See 

CP 30-46 (defense proposed instruction); compare CP 42 (defense 

proposed knowledge instruction) with CP 107 (state's proposed 

knowledge instruction). 

To the extent defense counsel invited the erroneous 

knowledge instruction by needlessly duplicating the State's proposed 

instruction, counsel rendered ineffective assistance. 
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Both the federal and state constitutions guarantee the right to 

effective legal representation. U.S. CONST. amend. VI; CONST. art. I, 

§ 22. A defendant is denied this right when his attorney renders 

deficient performance that falls below an objective standard of 

reasonableness and the resulting prejudice undermines confidence in 

the outcome of the proceedings. Strickland v. Washington, 466 U.S. 

668, 687-88, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984); State v. 

Estes, 188 Wn.2d 450, 457-58, 395 P.3d 1045 (2017). "Performance 

is not deficient if counsel's conduct can be characterized as legitimate 

trial strategy or tactics." Estes, 188 Wn.2d at 458. 

Competent counsel must conduct research and stay abreast 

of current case law. Estes, 188 Wn.2d at 460 (holding that effective 

assistance includes responsibility to research and understand 

applicable law); Bush v. O'Connor, 58 Wn. App. 138, 148, 791 P.2d 

915 (same); State v. Jury, 19 Wn. App. 256, 263, 576 P.2d 1302 

(1978) (same). Case law currently establishes that the defense has 

no obligation to propose jury instructions. State v. Hood, 196 Wn. 

App. 127, 134, 382 P.3d 710 (2016), review denied, 187 Wn.2d 1023, 

390 P.3d 331 (2017). As the Hood court explained, 

Since it is the State that wishes to secure the 
conviction, the State ordinarily assumes the burden of 
proposing an appropriate and comprehensive set of 
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instructions. Just as a defendant has no duty to bring 
himself to trial, Barker v. Wingo, 407 U.S. 514, 527, 92 
S. Ct. 2182, 33 L. Ed. 2d. 101 (1972), a defendant has 
no duty to propose the instructions that will enable the 
State to convict him. 

196 Wn. App. at 134. 

Given that there was no obligation for Paeper's counsel to 

propose instructions duplicative of the State's, the question becomes 

whether doing so represents a legitimate tactic or strategy. It does 

not. In Washington, criminal defendants enjoy the constitutional right 

to appeal their convictions. CONST. art. I,§ 22. The only conceivable 

result of offering a jury instruction identical to the State's is to curtail, 

foreclose, or burden this constitutional right because the only effect of 

duplicating the State's instructions is to make a client's future claims 

on appeal unavailable or more arduous in light of the invited error 

doctrine. See State v. Aho, 137 Wn.2d 736, 744-745, 975 P.2d 512 

(1999) ("Under the invited error doctrine, a defendant may not 

request that instructions be given to the jury and then complain upon 

appeal that the instructions are constitutionally infirm."). 

No reasonable defense attorney would or could ever 

legitimately strategize to cause his or her client this manner of harm. 

Defense counsel have constitutional and ethical obligations to 

advance and protect their clients' current and future claims, not 
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undermine them. Proposing duplicate instructions that are not 

necessary for the defense to advance its theory of the case 

constitutes deficient performance. 

In such circumstances, Strickland's prejudice prong is self­

fulfilling. The result of submitting a duplicative set of instructions is to 

potentially bar a client's claim from future consideration by trial or 

appellate courts. As noted, this is extremely prejudicial because it 

waives part of the constitutional right to appeal. Generally, waivers of 

constitutional rights must be knowing, voluntary, and intelligent. ti, 

State v. Humphries, 181 Wn.2d 708, 717, 336 P.3d 1121 (2014) 

(client not bound by attorney's waiver of proof as to element of 

offense); State v. Sain, 34 Wn. App. 553, 556-57, 663 P.2d 493 

(1983) (counsel's waiver of right to be tried by elected rather than pro 

tern superior court judge invalid and required retrial). Paeper did not 

knowingly, voluntarily, or intelligently waive any aspect of his appeal. 

To the extent his attorney did so by deficiently proposing a duplicate 

knowledge instruction, the attorney's actions are prejudicial-they 

undermine confidence in this prosecution overall-if they foreclose 

appellate review of Paper's challenge to the knowledge instruction. 

Because defense counsel was ineffective for needlessly 

requesting a duplicate instruction on knowledge, counsel was 
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ineffective, and the issue is properly before this Court. See Aho, 137 

Wn.2d at 7 45 ("Review is not precluded where invited error is the 

result of ineffectiveness of counsel."). Therefore, this Court should 

find the issue properly before raised now. 

D. CONCLUSION 

Paeper's possession of a stolen vehicle conviction should be 

reversed. 

- ... ~ 
DATED this Lei day of May, 2019. 

Respectfully submitted, 

NIELSEN, BROMAN & KOCH, PLLC 

DAVID B. KOCH 
WSBA No. 23789 
Office ID No. 91051 
Attorneys for Appellant 
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APPENDIX 



TRUE BELIEF: AN ANALYSIS OF THE DEFINITION OF 
"KNOWLEDGE" IN THEW ASHINGTON CRIMINAL 
CODE 

Alan R. Hancock* 

INTRODUCTION 

In State v. Allen,1 the Washington State Supreme Court reaffirmed 
State v. Shipp,2 holding that in order for a defendant to have 
"knowledge" for purposes of the Washington Criminal Code, the 
defendant must have actual, subjective knowledge of the fact in issue. 3 

However, glaring problems still remain with the statutory definition of 
the term "knowledge." 

The Criminal Code defines "knowledge" in two alternative ways. The 
first prong states that a person knows or acts knowingly or with 
knowledge when "he or she is aware of a fact, facts, or circumstances or 
result described by a statute defining an offense.',4 The second prong of 
the definition states that a person knows or acts knowingly or with 
knowledge when "he or she has information which would lead a 
reasonable person in the same situation to believe that facts exist which 
facts are described by a statute defining an offense. "5 

Consider, for example, the crime of possessing stolen property.6 The 
term "possessing stolen property" is defined as "knowingly to receive, 
retain, possess, conceal, or dispose of stolen property knowing that it has 
been stolen and to withhold or appropriate the same to the use of any 
person other than the true owner or person entitled thereto."7 Thus, one 

* Alan R. Hancock is a Washington State Superior Court Judge for Island County. He received his 
Bachelor of Arts degree, magna cum laude, from Western Washington University (1973), where he 
majored in Philosophy, and received his Juris Doctor degree from the University of Washington 
School of Law (1976). 

I. 182 Wash. 2d 364,341 P.3d 268 (2015). 

2. 93 Wash. 2d 510,610 P.2d 1322 (1980). 

3. See Allen, 182 Wash. 2d at 374,341 P.3d at 273. 

4. WASH. REV. CODE§ 9A.08.010(1)(b)(i) (2014 & Supp. 2015) (emphasis added). 

5. Id. § 9A.08.010(1)(b)(ii) (emphasis added). 

6. This crime may be committed in any of three different degrees. See id. §§ 9A.56. 150-.170. 

7. Id.§ 9A.56.140(1). 
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of the elements of the crime is that the defendant must "know" that the 
property has been stolen. Under the first prong of the definition of 
"knowledge," the defendant could be found to have such "knowledge" 
only if he or she had actual awareness of the fact that the property was 
stolen. But under the second prong of the definition, the defendant could 
seemingly be found to have such "knowledge" if he or she had 
information that would lead a reasonable person in the same situation to 
believe that the property was stolen, even though he or she had no actual 
awareness that the property was stolen. 

Read literally, the second prong of the statutory definition of 
"knowledge" in the Criminal Code is unconstitutional; it violates the 
Due Process Clause of the Fourteenth Amendment because it does not 
provide citizens with adequate notice of what the law requires.8 

However, to avoid declaring the statute unconstitutional on its face, the 
Washington State Supreme Court interpreted this statute to mean that it 
permits, but does not direct, the finder of fact "to find that the defendant 
had knowledge if it finds that the ordinary person would have had 
knowledge under the circumstances. The jury must still be allowed to 
conclude that he [ or she] was less attentive or intelligent than the 
ordinary person."9 In any case, the finder of fact "must still find 
subjective knowledge."10 Despite the holdings in Shipp and Allen, other 
case law and the pattern jury instruction defining "knowledge" still 
literally permit the jury to find the defendant guilty based on 
constructive knowledge. 

There is a related problem connected with the definition of 
"knowledge." The Washington State Supreme Court has held that a 
defendant can be found to have "knowledge" even though the supposed 
"fact" that he or she "knew" was not even true. 11 This is directly 
contrary to the definition,12 which requires awareness of a.fact, which by 
definition is a proposition that is true. 

Thus, it is no exaggeration to say that a criminal defendant can 
currently be found to have acted with knowledge, and therefore be found 
guilty of a crime, even though the defendant had no awareness of the 
fact he or she allegedly knew, and even though the "fact" he or she 

8. See Allen, 182 Wash. 2d at 374, 341 PJd at 273; State v. Shipp, 93 Wash. 2d 510, 513-16, 
610 P.2d 1322, 1324-26 (1980). 

9. Shipp, 93 Wash. 2d at 516,610 P.2d at 1326. 

10. Id. at 517,610 P.2d at 1326 (emphasis added); see also Allen, 182 Wash. 2d at 374-75, 341 
P.3d at 273. 

11. State v. Johnson, 119 Wash. 2d 167,829 P.2d 1082 (1992). 

12. WASH. REV. CODE§ 9A.08.010(1). 
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supposedly "knew" was not even true. This is untenable; the law must 
change. 

The Legislature should amend the statute defining "knowledge" to 
eliminate the second prong of the definition. The second prong adds 
nothing useful to the first prong of the definition, and only causes 
confusion. The case law construing the statute has only added to the 
confusion. In addition, or in the alternative, the Washington Pattern Jury 
Instruction Committee should amend Criminal Washington Pattern Jury 
Instruction (WPIC) § 10.02 to eliminate the second prong of the 
definition. 

I. THE SECOND PRONG OF WASHINGTON'S DEFINITION OF 
"KNOWLEDGE" SETS FORTH AN UNCONSTITUTIONAL 
NEGLIGENCE STANDARD 

What is knowledge? In epistemological circles, knowledge is 
generally defined as justified true belief. 13 In other words, in order for a 
person to have knowledge of a given proposition, the proposition must 
be true, the person must believe it to be true, and the person must be 
justified in believing it to be true. 14 

The first prong of the definition of "knowledge" in the Criminal Code 
appears to define knowledge in terms of true belief, without any 
reference to what we might call justification for such true belief. 15 It 
states that "[a] person knows or acts knowingly or with knowledge 
when: (i) he or she is aware of a fact, facts, or circumstances or result 
described by a statute defining an offense." 16 This definition uses the 
term awareness rather than belief, and this is a reasonable synonym 
under the circumstances. Awareness connotes perception and 
consciousness, and certainly implies belief. The definition refers to 
awareness of a fact, facts, or circumstances. These terms necessarily 

13. See, e.g., RODERICK M. CHISHOLM, THEORY OF KNOWLEDGE 5-23 (1966). Chisholm 
formulates the elements of knowledge as follows: "S knows at t that h is true, provided: (1) S 
believes hat t; (2) his true; and (3) his evident at t for S." Id. at 23. The term "evident" is a term of 
art in this context, which Chisholm explains in detail. It is roughly equivalent to the concept of 
being justified in one's true belief. 

14. In a famous paper, the philosopher Edmund L. Gettier III showed, by way of some ingenious 
counterexamples, that a person can have justified true belief of a proposition, and still not have 
knowledge of that proposition. Edmund L. Gettier, Is Justified T111e Belief Knowledge?, 23 
ANALYSIS 121 (1963). Still, as a rule of thumb, justified true belief is a good working definition of 
knowledge. Chisholm adds a qualification to his definition of "knowledge" in order to account for 
Gettier's point. CHISHOLM, supra note 13, at 23. 

15. WASH. REV. CODE§ 9A.08.010(l)(b)(i). 

16. Id. 
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imply the truth of the proposition the person is aware of. A fact by 
definition is something that is true. 17 

When we tum to the second prong of the definition of "knowledge," 
however, we encounter a definition that is not only contrary to an 
ordinary understanding of the concept of knowledge, but also contrary to 
well-established principles of criminal law. The second prong of the 
definition of "knowledge" is as follows: 

A person knows or acts knowingly or with knowledge when: 

(ii) he or she has information which would lead a reasonable 
person in the same situation to believe that facts exist which 
facts are described by a statute defining an offense. 18 

This reasonable person standard was part of the original Washington 
Criminal Code, Title 9A of the Revised Code of Washington, enacted in 
1975, to become effective in 1976.19 The Criminal Code was a 
combination of a revised criminal code prepared by the Judiciary 
Committee of the Washington Legislative Council, which drew on the 
Model Penal Code,20 and a criminal code drafted by the Washington 
Association of Prosecuting Attomeys.21 

The Model Penal Code defines the term "knowingly" as follows: 

A person acts knowingly with respect to a material element of 
an offense when: 
(i) if the element involves the nature of his [or her] conduct or 
the attendant circumstances, he [ or she] is aware that his [ or her] 
conduct is of that nature or that such circumstances exist; and 

(ii) if the element involves a result of his [ or her] conduct, he [ or 
she] is aware that it is practically certain that his [ or her] conduct 
will cause such a result. 22 

Both parts of this definition are consistent with the ordinary 
understanding of the term "knowledge," in that they both refer to the 
person's awareness of the person's conduct, the attendant circumstances, 

17. It was not unreasonable for the Legislature to exclude any consideration of justification for 
the actor's awareness of facts in defining "knowledge." After all, the focus of the criminal law is on 

the state of mind of the actor, as well as the acts of the actor. 

18. WASH. REV. CODE§ 9A.08.0I0(l)(b)(ii) (emphasis added). 

19. An Act Relating to Crimes and Criminal Procedure, 1975 Wash. Sess. Laws 826. 

20. See MODEL PENAL CODE (AM. LAW INST. 1962). 

21. See Recent Developments, Criminal Law-Affirmative Defenses in the Washington Criminal 
Code-The Impact o/Mullaney v. Wilbur, 421 US. 684 (1975), 51 WASH. L. REV. 953, 954-55 

n.10 (1976). 

22. MODEL PENAL CODE§ 2.02(b). 
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or the result of the person's conduct, as the case may be, which roughly 
equates to true belief.23 The definition also avoids any concept of 
constructive knowledge. 24 

In stark contrast, the second prong of the definition of"knowledge" in 
the Washington Criminal Code essentially sets forth a negligence 
standard for determining whether a person has knowledge of a given 
fact. Civil Washington Pattern Jury Instruction § 10.01 sets forth the 
most common legal definition of negligence: 

Negligence is the failure to exercise ordinary care. It is the doing 
of some act that a reasonably careful person would not do under 
the same or similar circumstances or the failure to do some act 
that a reasonably careful person would have done under the 
same or similar circumstances.25 

There is a striking similarity between the definition of "negligence" 
and the second prong of the definition of "knowledge." Consider, for 
example, a situation in which a defendant is charged with possessing 
stolen property.26 One of the elements of this crime is that the defendant 
"knew" that the property he or she possessed had been stolen. 27 Under 
the second prong of the definition of "knowledge," the defendant could 
be held to have such knowledge if he or she had information that would 
lead a reasonable person in the same situation to believe that the 
property had been stolen.28 Under these circumstances, the defendant has 
acted negligently, i.e., he or she has failed to become aware of the fact 
that the property had been stolen; a reasonably careful person would 
have become aware of this fact. 

A. The Washington Courts Have Held that "Knowledge" Requires 
Actual Knowledge; Constructive Knowledge Is Insufficient 

Shipp and Allen address the legal defect in the second prong of the 
definition of "knowledge." Three cases were consolidated for hearing 

23. As previously noted, it would not be necessary to include the concept of justification in a 
criminal code definition of"knowledge." 

24. In the law, "constructive knowledge" is generally understood to be knowledge imputed to a 
person who should have been aware of a fact if the person had exercised reasonable care. See, e.g., 
Constnictive knowledge, BLACK'S LAW DICTIONARY 950 (9th ed. 2009). 

25. 6 WASH. PATTERN JURY INSTRUCTIONS: CIVIL§ 10.01 (2014) (emphasis added). 

26. This crime may be committed in any of three different degrees. See WASH. REV. CODE §§ 
9A.56.150-.170 (2014 & Supp. 2015). 

27. Id. § 9A.56.140(1) (2014 & Supp. 2015). 

28. Id.§ 9A.08.0I0(l)(b)(ii). 
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before the Supreme Court in Shipp.29 In two of these cases, the issue was 
whether a jury instruction tracking the language of the second prong of 
the definition of "knowledge" was lawful and constitutional. 30 The Court 
held that such an instruction is not lawful and constitutional because it 
redefines the accepted meaning of the term "knowledge" to mean 
negligent ignorance: "[t]he ordinary person reading one of the criminal 
statutes would surely be misled if the statute defining knowledge were 
interpreted to effect such a drastic change in meaning."31 The Court's 
citations indicate that it was basing this ruling on the Due Process Clause 
of the Fourteenth Amendment. 32 The Court remanded these two cases 
for new trials.33 Shipp mandates that different jury instructions must be 
given. 

As the Court pointed out in Shipp: "[k]nowledge is intended to be a 
more culpable mental state than recklessness, which is a subjective 
standard, rather than the equivalent of negligence, which is an objective 
standard."34 Thus, if the jury is pennitted to find that the defendant acted 
knowingly if "he or she has information which would lead a reasonable 
person in the same situation to believe that facts exist which facts are 
described by a statute defining an offense,"35 the jury would, in effect, be 
permitted to find knowledge if it finds the defendant negligent in not 
being aware of the relevant fact or facts. This is unacceptable because 
acting with mere negligence is not sufficient to establish criminal 
liability.36 Even the definition of "criminal negligence" provides that the 
actor's failure to be aware of a substantial risk that a wrongful act may 
occur must constitute "a gross deviation from the standard of care that a 
reasonable person would exercise in the same situation."37 

29. State v. Shipp, 93 Wash. 2d 510,512,610 P.2d 1332, 1324 (1980). 

30. Id. at 512-13, 610 P.2d at 1324. 

31. Id. at 516,610 P.2d at 1326. 

32. Id. 

33. Id. at 517,610 P.2d at 1326. 

34. Id. at 515,610 P.2d at 1325. 

35. WASH. REV. CODE§ 9A.08.010(l)(b)(ii) (2014 & Supp. 2015). 

36. Shipp, 93 Wash. 2d at 515-16, 610 P.2d at 1325-26. Compare 6 WASH. PATTERN JURY 

INSTRUCTIONS: CIVIL§ 10.01 (2014) ("Negligence is the failure to exercise ordinary care. It is the 

doing of some act that a reasonably careful person would not do under the same or similar 

circumstances or the failure to do some act that a reasonably careful person would have done under 

the same or similar circumstances."), with 11 WASH. PATTERN JURY INSTRUCTIONS: CRIMINAL 

§ 10.04 (2014) ("A person is criminally negligent or acts with criminal negligence when he or she 

fails to be aware of a substantial risk that may occur and this failure constitutes a gross deviation 

from the standard of care that a reasonable person would exercise in the same situation."). 

37. WASH. REV. CODE§ 9A.08.010(1)(d) (emphasis added). 
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In Shipp, the Court correctly recognized the aforementioned problems 
with the second prong of the definition of "knowledge."38 First, it 
rejected any interpretation of this definition that would require the jury 
to follow a mandatory presumption that knowledge exists where a 
reasonable person in the same situation would have knowledge. 39 

Second, it rejected any interpretation that would permit the jury to find 
knowledge based on the reasonable person standard if the jury believed 
that the defendant "was so unperceptive or inattentive that [the 
defendant] did not have knowledge in the ordinary sense."40 The Court 
pointed out that this second interpretation "redefines knowledge with an 
objective standard which is the equivalent of negligent ignorance," a 
redefinition that is "inconsistent with the statutory scheme which creates 
a hierarchy of mental states for crimes of increasing culpability. "41 

However, the Court salvaged the legality of the second prong of the 
definition of "knowledge." The Court held that 

the statute must be interpreted as only permitting, rather than 
directing, the jury to find that the defendant had knowledge if it 
finds that the ordinary person would have had knowledge under 
the circumstances. The jury must still be allowed to conclude 
that [the defendant] was less attentive or intelligent than the 

d. 42 or mary person. 
The Court further pointed out that "[t]he jury must still find subjective 
knowledge."43 

Allen underscores the problematic language of the second prong of 
the "knowledge" definition.44 In that case, the Court reaffirmed that "the 
State was required to prove that Allen actually knew that he was 
promoting or facilitating Clemmons [the principal in the murder of four 
Lakewood police officers] in the commission of first degree 

38. Shipp, 93 Wash. 2d at 515,610 P.2d at 1325. 

39. Id. at 514,610 P.2d at 1325. 

40. Id. The Shipp Court referred to what it called "subjective knowledge," and clearly intended 
this to mean actual knowledge in the sense that the person with knowledge believed, or was aware 
of, the fact, facts, or circumstances or result in question. Id. at 513-17. Actual or subjective 
knowledge is to be distinguished from constructive knowledge, i.e., knowledge imputed to a person 
who should have been aware of a fact if the person had exercised reasonable care. See supra note 
24. In this sense, the second prong of the statutory definition can be characterized as a definition of 
constructive knowledge, as the Court noted in Allen. State v. Allen, 182 Wash. 2d 364, 374, 341 
P.3d 268,273 (2015). 

41. Shipp, 93 Wash. 2d at 515,610 P.2d at 1325. 

42. Id. at 516,610 P.2d at 1326. 

43. Id. at 517,610 P.2d at 1326 (emphasis added). 

44. See WASH. REV. CODE§ 9A.08.010(l)(b)(ii) (2014 & Supp. 2015). 
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premeditated murder."45 The Court correctly cited Shipp for this 
proposition.46 One of the issues in Allen was whether the prosecutor had 
engaged in prosecutorial misconduct in closing argument by misstating 
the "knowledge" standard upon which the jury could convict the 
defendant. The Court held that the prosecutor had done so by repeatedly 
arguing "that the jury could convict Allen if it found that he should have 
known Clemmons was going to murder the four police officers."47 

While the Court reached the correct result in Allen, it did not directly 
address the highly problematic language of the second prong of the 
definition of "knowledge." And it added to the confusion by stating: 

While the State must prove actual knowledge, it may do so 
through circumstantial evidence. Thus, Washington's culpability 
statute provides that a person has actual knowledge when "he or 
she has information which would lead a reasonable person in the 
same situation to believe" that he was promoting or facilitating 
the crime eventually charged.48 

Therein lies one of the problems addressed in this Article. This statute 
(the second prong of the definition of "knowledge") states on its face 
that the jury can find actual knowledge based on constructive 
knowledge, and that is unconstitutional, as previously explained. 

B. The Criminal Washington Pattern Jury Instruction Does Not 
Remedy the Problem 

The WPIC does nothing to remedy this glaring problem. WPIC 
§ 10.02 now states the second prong of the definition of "knowledge" as 
follows: "[i]f a person has information that would lead a reasonable 
person in the same situation to believe that a fact exists, the jury is 
permitted but not required to find that he or she acted with knowledge of 
that fact. "49 

45. Allen, 182 Wash. 2d at 374,341 P.3d at 273 (emphasis in original). 

46. Id. While correctly citing Shipp, the Court misstated the nature of the case in its parenthetical 
description of the case: "[a]ccomplice must have actual knowledge that principal was engaging in 

the crime eventually charged." Id. (citing Shipp, 93 Wash. 2d at 517,610 P.2d at 1322). Shipp did 
not involve accomplice liability. Rather, three cases were consolidated for hearing in Shipp. They 
involved convictions for (l) knowingly promoting prostitution in both the first and second degrees. 
(2) knowingly riding in a stolen car, and (3) attempted rape in the second degree and knowing 

assault with intent to commit rape (second-degree assault). Shipp, 93 Wash. 2d at 512-13, 610 P.2d 
at 1324. 

47. Allen, 182 Wash. 2d at 374,341 P.3d at 273 (emphasis in original). 

48. Id. (quoting WASH. REV. CODE§ 9A.08.010(l)(b)(ii)). 

49. 11 WASH. PATTERN JURY INSTRUCTIONS: CRIMINAL§ 10.02 (2014) (emphasis added). 
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This instruction essentially states that the jury can find that a person 
acted with knowledge of a fact if that person has information that would 
lead a reasonable person in the same situation to believe that that fact 
exists. But that is the very thing that Shipp and Allen hold to be 
impermissible, and therefore this instruction does not solve the problem 
addressed in those cases. Taken literally, the WPIC instruction does 
exactly what these cases, and any ordinary and commonsense 
understanding of the concept of knowledge, say cannot be done. The 
instruction allows the jury to find knowledge based on a constructive 
knowledge (reasonable person) standard even if the jury does not find 
that the defendant acted with actual or subjective knowledge. It does not 
say anything about the fact that the jury is required to find actual or 
subjective knowledge. 

In State v. Leech,50 the Washington State Supreme Court held that the 
WPIC instruction is consistent with Shipp.51 Nevertheless, the holding of 
Leech is highly problematic. Neither Leech nor any of the other cases 
explains how its holding squares with Shipp, and it does not, in fact, 
square with Shipp. The Leech Court never addressed the fact that the 
State must prove that the defendant had actual, subjective knowledge of 
the fact in question in order to prove the element of knowledge. 

This problem can be traced, in part, to a logical fallacy first 
introduced into this body of law in State v. Davis. 52 In that case, the 
court of appeals affirmed the use of WPIC § 10.02 as it describes the 
second prong of the definition of "knowledge." The court held that 
WPIC § 10.02 complies with Shipp, and stated "[c]ontrary to 
defendant's assertion, the instruction allowed the jury to consider the 
subjective intelligence or mental condition of the defendant."53 But the 
fact that the instruction allows the jury to consider the subjective 
intelligence or mental condition of the defendant is not the problem. The 
problem is that in order to find knowledge, the jury must find subjective 
knowledge. Regrettably, WPIC § 10.02 also allows the jury not to 
consider the subjective knowledge of the defendant, and this is clearly 
contrary to Shipp and Allen. 

50. 114 Wash. 2d 700, 790 P.2d 160 (1990). 

51. Id. at 710, 790 P.2d at 165. In addition, the Leech Court cites numerous other cases 
upholding the WPIC instruction as constitutional. Id. at 710 n.20, 790 P.2d at 165 n.20. The Leech 
Court states, without any meaningful analysis, that the trial court's definition of knowledge 
instruction in WPIC § 10.02 "avoids the due process problem identified in Shipp; it was not 
unconstitutional." Id. at 710, 790 P.2d at 165. 

52. 39 Wash. App. 916,696 P.2d 627 (1985). 

53. Id. at 919-20, 696 P.2d at 629 (emphasis added). 
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The fallacy in Davis is perpetuated in the other cases cited by the 
Washington State Supreme Court in footnote twenty of the Leech 
opinion,54 and has become entrenched in the law. It is time to call a halt 
to any further use of this faulty reasoning. The defects in the second 
prong of the definition of "knowledge"55 and WPIC § 10.02, as outlined 
in this Article, can lead to unjust and unconstitutional convictions. Jurors 
reading the instruction literally can reasonably conclude that they are 
permitted to find that the defendant acted knowingly if a reasonable 
person would have acted knowingly under the circumstances. In the 
absence of an improper closing argument by the prosecutor explicitly 
stating that the jury can find knowledge based on this objective standard, 
as happened in Allen, there is no remedy for a conviction based on such 
a result under current case law. 

II. ONE CANNOT KNOW AF ALSE PROPOSITION EVEN IF 
ONE BELIEVES THE PROPOSITION TO BE TRUE 

We have seen that the second prong of the definition of "knowledge" 
in the Criminal Code is defective on its face, and has led to erroneous 
legal reasoning. As outlined above, the Washington cases do not give 
proper attention to the requirement that a defendant have actual, 
subjective knowledge in order to be convicted of a crime in which 
"knowledge" is an element. It is not enough that a reasonable person in 
the same situation as the defendant would have had such actual 
knowledge. The WPIC on the definition of "knowledge" does not 
remedy this problem. 

The second prong of the definition of "knowledge" has led to other 
problems as well. In State v. Johnson,56 the State charged the defendant 
with the crime of promoting prostitution. The Washington Criminal 
Code defines this crime as follows: "[a] person is guilty of promoting 
prostitution if, having possession or control of premises which he or she 
knows are being used for prostitution purposes, he or she fails without 
lawful excuse to make reasonable effort to halt or abate such use."57 The 
Washington State Supreme Court upheld the defendant's conviction for 
promoting prostitution, holding that the defendant knowingly allowed 
her premises to be used for prostitution purposes, even though the 
premises in question were not actually being used for prostitution 

54. Leech, 114 Wash. 2d at 710, 790 P.2d at 165. 

55. WASH. REV. CODE§ 9A.08.010(l)(b)(ii) (2014 & Supp. 2015). 

56. I 19 Wash. 2d 167,829 P.2d 1082 (1992). 

57. WASH. REV. CODE§ 9A.88.090(1) (emphasis added). 
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purposes.58 Rather, the defendant had been arrested pursuant to a sting 
operation in which ·undercover police officers posed as prostitute and 
patron.59 

The Johnson Court cited the second prong of the definition of 
"knowledge," and stated that "the Legislature has chosen to define 
knowledge so that one may 'know' something based upon a reasonable, 
subjective belief that a fact exists."60 In response to the defendant's 
argument that one's mistaken, reasonable, subjective belief is akin to an 
impermissible constructive knowledge standard invalidated in Shipp, the 
Court stated that "Shipp understood that actual knowledge included 
one's subjective belief,"61 and that the "fact that one's subjective belief 
may be inaccurate is not equivalent to a presumption of knowledge."62 

The Court concluded: 
Shipp held that there cannot be a mandatory presumption of 
knowledge based upon one's receipt of certain information 
because it would not allow a jury to take into account the 
subjective intelligence or mental condition of the defendant. 
Shipp, however, does permit a jury to find actual knowledge 
from a subjective belief based on circumstantial evidence. It is 
the defendant's subjective belief that is important for culpability, 
not the objective state of facts. The jury is permitted to find 
actual subjective knowledge if there is sufficient information 
which would lead a reasonable person to believe that a fact 
exists. Therefore, a mistaken reasonable, subjective belief may 
constitute "knowledge" without violating Shipp.63 

The Court is correct in stating that a jury is permitted to find actual 
knowledge based on circumstantial evidence, and that it is the 
defendant's subjective belief that is important for culpability, at least to 
the extent that the defendant must subjectively believe that the fact in 
question exists. But the remainder of the Court's analysis is erroneous. 64 

First, the Comt misconstrues the holding in Shipp, as other courts have 
done, in stating that the jury is permitted to find actual subjective 
knowledge if there is sufficient information which would lead a 

58. Johnson, 119 Wash. 2d at 174, 829 P.2d at 1085. 

59. Id. at 169,829 P.2d at 1083. 

60. Id. at 174, 829 P.2d at 1085. 

61. Id. (citing State v. Shipp, 93 Wash. 2d 510,517,610 P.2d 1322, 1326 (1980)). 

62. Id. at 174, 829 P.2d at 1085. 

63. Id. at 174,829 P.2d at 1805-86 (emphasis in original). 

64. Only one member of the Washington State Supreme Court that decided Johnson remains on 
the Court today, Justice Charles W. Johnson. Justice Johnson correctly dissented in Johnson. 
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reasonable person to believe that a fact exists. 65 As previously explained, 
Shipp holds that the jury must find that the defendant had actual, 
subjective knowledge in order to find that he or she acted with 
knowledge. 

Second, the Court introduces a new fallacy into the discussion by 
stating that a mistaken reasonable subjective belief can result in 
culpability.66 On the contrary, the definition of "knowledge" requires 
awareness of a ''fact, facts, or circumstances or result described by a 
statute defining an offense."67 One cannot have knowledge for purposes 
of the Criminal Code unless one is aware of a fact. If a person has a 
mistaken belief concerning a supposed fact, then by definition, the 
person does not have knowledge. This is also consistent with the 
ordinary meaning of the term "knowledge" as (justified) true belief.68 

The Court in Johnson waxed philosophical in its reasoning, citing an 
example in which a person can reasonably believe that by flicking a light 
switch, the light will come on. Yet, if there is a fault in the wiring, the 
light will not come on. 69 The Court stated that under these 
circumstances, "we believe or subjectively 'know' the switch will turn 
the lights on even though it is objectively impossible, until we obtain 
information that the wiring is faulty, i.e., by flicking the switch and the 
lights remain off."70 The Court's quotation marks around the word 
"know" are telling. We do not, in fact, know something just because we 
reasonably believe it to be the case. In order to have knowledge, the fact 
we purport to know must be true. More to the point of this Article, the 
definition of "knowledge" in the Criminal Code requires awareness of a 
fact, not what someone believes to be a fact. The Johnson case is yet 
another instance in which the second prong of the definition of 
"knowledge" has led to erroneous reasoning and, in that case at least, a 

65. See, e.g., Johnson, 119 Wash. 2d at 174,829 P.2d at 1085-86. 

66. See id. at 174,829 P.2d at 1086. 

67. WASH. REV. CODE§ 9A.08.0I0(l)(b)(i) (2014 & Supp. 2015) (emphasis added). 

68. To be charitable, perhaps one interpretation of the court's reasoning is that under the second 

prong of the definition of "knowledge," a reasonable person could believe that the relevant facts 

exist, even though they did not exist and the person's belief was mistaken, and still have knowledge. 

Any such interpretation would be erroneous, however. The first prong of the definition of 

"knowledge" clearly requires awareness of an actual fact, and the two parts of the statute must 

considered as a whole, with all its provisions considered in relation to one another. See State v. 

Bunker, 169 Wash. 2d 571, 578, 238 P.3d 487,491 (2010). Moreover, even assuming, for the sake 
of argument, that the statute is ambiguous in this regard, any such interpretation would violate the 

rule oflenity. See, e.g., State v. McGee, 122 Wash. 2d 783,787,864 P.2d 912, 913-14 (1993). 

69. Johnson, 119 Wash. 2d at 173,829 P.2d at 1086. 

70. Id. 
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wrongful conviction. 71 

III. THE LEGISLATURE SHOULD REPEAL THE SECOND 
PRONG OF "KNOWLEDGE," AND THE JURY 
INSTRUCTIONS COMMITTEE SHOULD AMEND THE JURY 
INSTRUCTION 

Voltaire once said that the "the Holy Roman Empire was neither holy, 
nor Roman, nor an empire."72 By the same token, the longstanding 
definition of "knowledge" is (justified) true belief. But under current 
Washington case law and the pattern jury instruction defining the second 
prong of "knowledge," a defendant can be held to have knowledge of a 
given fact ( 1) even though he or she did not believe the fact to be true, 73 

and (2) even though the supposed "fact" was not even true! 74 This flies 
in the face of the first prong of the definition of "knowledge" set forth in 
the Washington Criminal Code, 75 fundamental constitutional principles 
under the Due Process Clause of the Fourteenth Amendment as they 
relate to the second prong of the definition of "knowledge,"76 and the 
common understanding of the concept of "knowledge" generally. It is 
not too much to ask that the law, and particularly the criminal law where 
liberty is at stake, be logical and reasonable. 

The Legislature should remedy these problems by eliminating the 
second prong of the definition of "knowledge" in the Criminal Code 
altogether. After all, what is wrong with defining "knowledge" in 
accordance with the first prong of the definition? As is constitutionally 
required, this definition simply requires that the defendant have 
awareness of the fact in question (true belief) in order to have 
knowledge. There is nothing to be gained by adding a second definition 
that talks about what a reasonable person might believe about a fact in 
question. In order for any such second definition to be constitutional, it 
would have to make reference in some manner to the fact that the 

71. Even though the defendant could not properly have been convicted of promoting prostitution 
under the facts in Johnson, she could have been charged with and convicted of attempted promoting 
prostitution. See WASH. R.Ev. CODE § 9A.28.020(2) ("If the conduct in which a person engages 
otherwise constitutes an attempt to commit a crime, it is no defense to a prosecution of such attempt 
that the crime charged to have been attempted was, under the attendant circumstances, factually or 
legally impossible of commission."). 

72. OXFORD DICTIONARY OF QUOTATIONS 716 (Angela Partington ed., 4th ed. 1992). 

73. See supra Section I.A. 

74. See supra Part II. 

75. WASH. REV. CODE§ 9A.08.0I0(!)(b)(i). 

76. Id.§ 9A.08.0I0(l)(b)(ii). 
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defendant must still have actual, subjective knowledge, which is 
required in the first definition anyway. 

Even if the Legislature does not repeal the second prong of the 
definition of "knowledge," the Washington Supreme Court Committee 
on Jury Instructions should amend WPIC § 10.02 to eliminate the 
second paragraph thereof, which makes reference to the unconstitutional 
reasonable person standard in defining "knowledge," or else amend it to 
include a requirement that the defendant must in any event act with 
actual, subjective knowledge. The Washington State Supreme Court 
should also reexamine, in an appropriate case, State v. Leech, State v. 
Johnson, and other problematic cases to rectify these problems. 

CONCLUSION 

The second prong of the definition of "knowledge" in Washington's 
Criminal Code sets forth an unconstitutional negligence standard. WPIC 
§ 10.02 further complicates the problem. The Legislature should repeal 
the second prong of the definition of "knowledge" in the Criminal Code. 
Absent such a repeal, the jury instructions committee should amend 
WPIC § 10.02 to eliminate the potential for juries to find "knowledge" 
based on constructive knowledge. Until this happens, there is a 
substantial risk that juries will wrongly find defendants guilty of crimes 
based on constructive knowledge, rather than based on their true belief, 
as constitutionally required. 
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