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that may or may not be caught by the City of Ocean Shores. The supterm 

court should not be a party to the creation of a risk of such an illegal use. 

Osboms' argument there is no authority to require an adverse claimant 

to exhaust administrative remedies fails to address Durland v. San .Ju:m 

County. 182 Wn. 2d 55, 66,340 P.3d 191 (2014) and West v. S'whley. 155 

Wn. App. 691. 697. 229 P. 3d 943. review denied. 170 Wash.2d 1022. 245 

P.3d 772 (2011). Under RCW 58.17.215, Osborns· adverse possessi,)n 

claim constitutes an attempted alteration of the Plat of Ocean Shores. 

requiring them to submit an application to request the altcralinn to the 

legislative authority of the City of Ocean Shores. Under RCW 5H.17.l80. 

the City's approval or denial of that application is reviewable unccr RCW 

Chapter 36.70C. Under Durland, Osborns' failure to seek approval from 

the City of Ocean Shores prior to commencing this action dep1·i,1es them 

of standing to pursue a remedy in court. 182 Wn. 2d 66. 

As Osborn made no effort to comply with RCW Ch. 58.17 2 IS 's 

requirement to amend the plat to address the alteration of the pin caus1~d 

by the adverse possession and mutual acquiescence claims. it follows the 

trial court cannot exercise general jurisdiction to hear rcspondcn:s· claim 

for adverse possession. Alternatively, Osborns' adverse possessii)n claim 

fails to state facts upon which relief can be granted and must be dismissed. 

Accordingly. this court erred in granting summary judgment to Osborns. 
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Osborns argue RCW 58.17.215 is inapplicable in this case because of 

the exception recognized in that statute for RCW 58.17.040 (6). BR n-

28. Osborns provid,::: no authority that RCW 58.17.040 (6) authorize~: a 

Washington court to do anything. Nor do Osboms identify any language 

in RCW 58.17.040 (6) that supports their argument. Without such 

authority, Osborns' argument should not be considered. RAP 10 . .3 (a) ((i); 

Bohn v. Cody, 119 Wn. 2d 357,368,832 P.2d 71 (1992). 

2. Osborns cannot prove they adversely possessed the dispu1ted 
property for 10 years. 

Osborns rely on their fence line to establish a possession line for 

adverse possession of Pokornys' rear property enclosed by their knee. CP 

1131; CP 1144; CP 1048. Osborns admit Pokornys surveyed the property 

line and filed a lawsuit before ten years had expired on the placement of 

the Osborns' fence. CP 1131; CP 1145; CP 1048. Nancy Osborn was 

asked, ·'Are you sii!l contending that you have adversely possessed the 

rear property? She replied. yes, because their possession will tack onto 

their predecessor's possession. CP 1131; CP 1145-1146; CP 1048. Nancy 

Osborn admitted they are relying on Richard Walter's claims of tse and 

Justin Millard's claims of use to prove their claim for adverse pos:,ession. 

CP 1131; CP 1146; CP 1048. The trial court likewise relied upon the 

claimed use of the disputed property by Walter and Millard yet nobody 
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has yet to show any actual use of the disputed property on Lot \5 oth r 

than Millard attaching a new fence to the old fence but that has bi~en t e:re 

less than IO years. There is no other proof or evidence of actual use o any 

part of Lot 55 other than just claims of use. Everything mentioned as· use"" 

was done on Lot 54. There were 4 sheds, a greenhouse and a dcu Jle c r 

garage on Lot 54. CP 207. 

3. Triable issues of material fact persist on the adverse character of 
the use made of the disputed property by Osborns'' predetesso s. 

Osborns steadfastly adhere to Chaplin v. Sanders, 100 Wn. 2d 853, 

676 P. 2d 431 (1984). BR 41-45. ln so doing, Osborns continue to 

overlook significant factual differences between Chaplin and this case. 

The installation of utilities and blacktop in the disputed area in Chapli 

have no parallel here until Millard constrncted the wooden fence arou1 d 

the back yard of Lot 54 in 2007. CP 915. The construction of such 

structures in the disputed area in Chapbn was far more probativ2 •Jf h stile 

possession than is the actions of Osborns' predecessors in this case. 

The testimony of Walter and Millard they stored construction 

materials in the disputed territory is no more probative of hostile 

possession than the storing of wood in the disputed area which was 

rejected by the court .n l!ztnt v. 1\;fmthews. 8 Wn. App. 233, 236 .. :•:05 . 2d 

12 



819 ( 1973) and People's Savings Bank v. Bu[ford, 90 Wash. 204. 208, 155 

P. 1068, 1069 (1916). 

Osborns misplac,~ reliance upon Nickell v. Southview Homeowners 

Association, 167 Wn. App. 42,271 P. 3d 973 (2012). BR 45. In Nickell 

the court rejected application of the vacant lands doctrine in part due to a 

hearing examiner's finding the disputed area was located within a medium 

intensity residential environment. 167 Wn. App. 51-52. No such finding 

was ever made in this case. In addition, aerial photographs taken of [,ots 

54 and 55 in July 28, 2003 and May 26, l 999 reveal no evidence of :1 

medium intensity environment in this case. CP 1256-1260, 1329 Nor do 

those photographs reveal any construction materials stored in the disputed 

area. Nor does this case contain any evidence Osborns or their 

predecessors installed arborvitae hedges or underground sprinklers such as 

those installed by the adverse claimants in Nickell. Thus, Nickell is 

factually distinguishable from this case. 

Osboms boldly announce that while there is a presumption that 

casements are permissive, ·'no such presumptiona12J2J.'iesto adver.,e 

possession." BR 45. Osborns are wrong. The presumption of permissive 

use applies in adverse possession cases, as discussed in Chaplin v 

Sanders, 100 Wash.2d 85 3, 861 -62. 6 76 P .2d 43 l (1984): "[ P]crmi ssion 

to occupy the lcrnd, given hy the true title owner lo the claimant or his 

13 



predecessors in interest. ·will still operate to ne[{ate the element cf 

hostility." See also. Miller v. Anderson, 91 Wn. App. 822, 828. %4 P. 2d 

365 (1998); Teel v. Stading, 155 Wn. App. 390. 394,228 P. 3d 1293 

(2010); Herrin v. O'Hern, 168 Wn. App. 305,307,275 P. 3d 1231 (2012); 

LeBleu v. Aalgard, 193 Wn. App. 66, 72 .. 3 71 P. 3d 76 (2016). 

Washington decisions have long recognized the presumption .)f 

permission operates in adverse possession cases. Hawk v. Walthr.:w. 184 

Wash. 673, 52 P.2d 1258 (1935); Muench v. Oxley 90 Wn. 2d 63'7, 64 L 

584 P.2d 939 ( l 978). Osborns fail to mention or discuss Muench ,)r l-favvk. 

Osborns' attempt to distinguish the elements for prescriptive 

easements from the elements for adverse possession fails, as Wasi1ington 

courts consider the ek:ments of those two doctrines to be the samE·. 

Workman v. Khnkenhe1x. 6 Wn. App. 2d 296. 30L 430 P. 3d 716 (2018); 

Boydv. Sunflower Properties, LLC. 197 Wn. App. 137. 143. 389 P.3d 626 

(2016). Thus, Pokornys· reliance upon prescriptive easement cases such 

as Scheller v. Pierce County, 55 Wash. 298, l 04 P. 277 ( 1909). State ex 

rel Shorett v. Blur.: Ridge Cluh. 22 Wn. 2d 487m 156 P. 2d 667 ( 1945'!. 

Granston v. Cailahan. 52 Wn. App. 288, 759 P. 2d 462 (1988) is 

appropriate. 

14 



Osborns also fail to address Pokornys argument that Osborns' actions 

negated hostile possession. Osborns admit that the "Old Fence" belonged 

to Karen Woodh~ck (Lot 55) when e-mailing her about the property. CP 

1203. Osborns also acknowledged and recognized ownership of the front 

disputed property in Pokorny when they sought Pokorny's permission to 

top the Privacy Barrier to eight feet. CP 1175-1176. Osborns also asked 

permission by Pokornys for their painters to access across the disputed 

area into Osborn:;' back yard and if permission was not granted, Pokornys 

were threatened with court action for an order by a judge. CP 1382-1388:. 

CP 1390. 

Osborns also fail to address Pokornys' argument that by asking 

permission, Osbcrns recognized superior title in Pokornys to the disputed 

property, thereby destroying the element of adversity. Peoples v. Port of 

BellinKham, 93 Wn.2d. 766. 775. 616 P.2d 1128 (1980); Roesch v. Gerst. 

18 Wn.2cl. 295. 306-07, 138 P.2cl 846 ( 1943 ). Oshorns also made 

Pokornys several offers to purchase the disputed property, once a~sain 

recognizing fee ownership in Pokornys and destroying any claim of 

adversity associated with the disputed propc11y. CP. 1208-1211. 

At a minimur1. Osboms· actions in asking Pokornys for perrnis~;ion to 

cut the vegetation, access for their painters and their offers to purchase the 

disputed property arc inconsistent with their claim of adverse possession. 

15 



thereby raising an issue of their credibility that cannot be resolved on 

summary judgment. Riley v. Andres. I 07 Wn. App. 391. 397-98. 27 P.3d 

618 (2001). 

4. Triable issues of fact persist on the issue of continuous possession. 

Osborns argue Pokornys admit there is no dispute Walter"s use from 

1990 to 2005 was continuous and uninterrupted. BR 37. To the contrary. 

as set forth in paragraph B 3 above. Pokornys maintain Walter's use of the 

disputed area from 1990 until at least 2003 was permissive. either under 

the vacant lands doctrine or under permission arising from neighborly 

accommodation. 

Walter's alleged activities in the disputed area during his o¼nership 

of Lot 54 consisted of pruning vegetation on his side of the privacy barrier 

and installing rocks and boulders which quickly disappear into th1.? sand. 

CP 888. 889. Such nominal activities arc insufficient to overcom( the 

presumptions of permission operating in this case. Hunt v. Matthc ws, 8 

Wn. App.236; People's Savings Bank v. Bzdford. 90 Wash. 208. 

Walter and Millard also claim to have stored materials related to their 

businesses in the privacy barrier on Lot 55. CP 888; CP 915. Such use, if 

it existed, is insufficient to overcome the presumption of permission. 

Miller v. Anderson. 91 Wn. App. 832-33. Quite simply. Walter and 

Millard"s claimed storage of materials in the disputed area. if it occurred. 

16 



is not such possession as would put a person of ordinary prudence on 

notice of a hostile claim. Muench. 90 Wn. 2d 642. 

Osborns' continued reliance upon Hoivard v. Kunto, .3 Wn. App. 393, 

477 P. 2d 201 {1970) overlooks basic differences between Howard and 

this case in the possession of the disputed property. BR 38. In Howard. 

the adverse claimant's summer occupancy of the properly recurred fr,r 

more than 10 years. Herc. in contrast. Walter abandoned Lot 54, 203 days 

before it was sold. and did not reilurn. CP 1186-1187; CP 207. Unlike 

IIuward. there was no recurring summer possession in this case. The same 

holds true for Millard's departure from Lot 54 for 68 day~: prior to it:, sale 

to the Osborns. CP 1186-1187; CP 209. 

The departures by Walter and Millard invoke the exception noted in 

I--loward v. Kun to. 3 Wn. App. 393, 398, 4 77 P. 2d 210 (1970) 1 (" This rule 

(which permits tacking) is one c~fsubstance and not ofahsolute 

rnathematical continuity, provided there is no break so as to sever tWQ 

possessions. (Emphasis added).'' ,'lee also, 17 Washington Practice, Real 

Estate, § 8.17 ("'I/there is a general /'est of "uninterrupted, "it is Iha: there 

must he no "significant" break in the claimani 's continui(y c~fpo.1·session. 

1 Overruled, on other grounds. in Chaplin v. Sanders, l 00 Wn. 2d 853, 676 P. 2d 431 
( 1984). 
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A siRnificant break will cause what is called ahandonmenl of advene 

possession.."). 

Osborns also misplace reliance upon Reyrnore v. Tharp, I 6 Wn. App. 

150 .. 553 P. 2d 4.56 ( 1976). BR 39. In Reymore, the cour: rejected 

Reymores' argument that Tharps' summer occupancy of the disputed area 

did not satisfy th,e requirement of continuous possession. ·'Occu/H..J'r.'cy 

during the summer only does not destroy the continuity o/posse.ssion. 

(Citing Howard v. Kunto)." 16 Wn. App. 153. This case is not a summer 

occupancy case. [nstead, Walter and his family occupied Lot 54 year-

round until he departed forever in April 2006. CP 207. Reymore is 

therefore not controlling here. 

Osborns also misplace reliance upon Ofiwsia c. Smurr. 198 Wn. App. 

I33 .. 392 P. 3d 1148 (2017). BR 39. In that case the court rejected the 

argument Ofuasias' absence from their home when they rented it disrupted 

adverse possession of the disputed property, as the evidence showed that 

Ofuasias continuously maintained the area along the original line of the 

chain link fence. 198 Wn. App. 145. No similar facts arc present here. 

Nor does the line of arborvitae bushes installed by Ofuasias have any 

parallel here. 

Osborns argue the periods after Walter and Millard's departure from 

Lot 54 were short and di.d not interrupt their possession of the disputed 

18 



area. BR 40. Osborns fail to support their argument with either citation to 

the record or authority. Osborns' argument should therefore not be 

considered. RAP 10.3 (a) (6); Cmviche Canyon Consermnc.y v. Bosley, 

118 Wn. 2d 801. 809. 828 P. 2d 549 (1992). Walter's departure from Lot 

54 occurred more than 6 months prior to the sale of Lot 54 to Miillard. 

There was nothing short about the time Lot 54 was unoccupied after 

Walter's departure .. 

5. Triable issues of fact persist on the iissue of noto1rious possession. 

Osborns argue the trial court's undisputed findings are verities that 

every owner of the Osborns' property used the disputed area as a true 

owner would. HR. 36-37. The trial court's findings entered in connection 

v,1ith it order granting Osborns· motion for summary judgment arc 

surplusage and need nol be considered. Gates v. Port of'Kalamu, 152 Wn. 

App. 86 n. 6. 

Osborns fail to support their argument concerning notorious use with a 

single citation to the record. Osborns· argument should therefore not be 

considered. RAP I CU (a) (6); Cowiche Canyon Conservancy v. Bosley. 

118 Wn. 2d 809. 

Osborns argue each of the owlllers of Lot 54 believed the Osborn 

property ran along the line allegedly established by Richard Walter a~ 

19 



early as 1990. BR 37. The subjective beliefs of adverse claimants are 

iirrelevant. Chaplin v. Sanders, 100 Wn. 2d 861. 

Osborns argue each owner of Lot 54 drove vehicles into the hack yard 

of Lot 54 to park them there. BR 3 7. Osborns make no attempt Ito explain 

how driving vehicles into the back yard of Lot 54 justifies the award to 

Osborns of a substantial chunk of Lot 55. Such inadequately reasoned 

argument not adequately should not be considered. RAP 10.3 (a) (6); 

Bohn v. Cody, 119 Wn. 2d 368. 

Osborns argue Walter and Millard stored construction materials in the 

disputed area without seeking permission. Osborns offer no evidcnci~ that 

those materials were ever seen by anyone. Therefore, there is no way to 

determine whether the storing of 1those materials met the require1T1ent of 

notorious possession in Hunt v. A4atthews, 8 Wn. App. 233, 236, 50:i P. 2d 

819 ( 1973 ): " ... The acts constituting the warning which establishes no/ice 

nwst he made with sufJ1cient obtrusiveness to he unmistakable to an 

adversary. not carried out -with such silent civility that no one will pay 

ailention .... 

Further. an adverse claimant"s burden to establish notorious possession 

is higher when the property in question is vacant land ...... Grear er me of 

a vacant lot 1wntld be required to he notorious to an absentee owner than 

20 



lo one occupying the land who would observe an (f(ensive encroachment 

daily ... " Hunt, 8 Wn. App. 237. Osboms have not met this burden. 

Osborns argce Walter and Millard did not seek permission frnm 

anyone to store the construction materials. CR 37. Washington courts do 

not regard the absence of permission as determinative. Cui/lier v. Coffin .. 

57 Wn. 2d 624. 626, 358 P. 2d 958 ( 1961) ('"The fact that no penr1ission 

was expressly asked, and that no permission was expressly Riven, does nol 

preclude a usefi·om he inf{ permissive ... "). 

6. Osborns fail to present adequate argument whether their list of 
the disputed area was exclusive. 

Osborns fail to support with either authority or citation to th::: ·ecord 

their argument that their use of the disputed area was exclusive. BR 31-33; 

BR 41. Osborns· argument should therefore not be considered. RAP 10.3 

(a) (6); Cowiche Canyon Conservancy v. Bosley, 118 Wn. 2d 809. 

To the extent rhc trial court's findings need be addressed. Pokornys 

have addressed th~m 1hroughout their opening brief. As to the trial court's 

finding Walter mowed the grass between the house and the bouncfary line 

at least once a week, Pok ornys responded at page 41 of their opcni ng brief 

that neither mowing the grass nor pruning the wild vegetation amcunts to 

open and notorious possession. citing Wood v. Nelson. 57 Wn.2c :: 39, 540. 

358 P. 2d 312 (1961) and IIunt v. Matthews. 8 Wn. App. 233. 236. 505 P. 
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2d 819 (1973).. As to the trial court's finding regarding the concrete pad, 

Pokornys argued at page 41 of tl1eir opening brief the concrete pad was 

not notorious, citing Booten v. Peterson, 34 Wn. 2d 563, 575, 209 P. 2d 

349 (1949). As to the trial court's finding regarding Walter storing 

materials for his landscape business in the disputed area. Pokornys argued 

at pages 41 and 42 of their opening brief such activity was not notorious. 

citing Hunt v. Mathews. As to the trial court's finding on the old fence. 

Pokornys argued at pages 42 to 45 of their opening brief the old fence was 

not a boundary fence. and that Walter demonstrated profound confw;ion in 

his testimony as to what fence existed, or when or where it existed. 

In light of the foregoing, Pokornys have adequately addressed th~ trial 

court's findings in this case. Caf Portlcmd Co. v. Level One Concrete LJ,C, 

180 Wn. App. 379. 382, 321 P.3d 1261 (2014). 

7 .. The trial court erred in ruling the "Old Fence" to be a boundary 
fence. 

Osborns attempt to minimize the trial court"s discussion of a fr:nc:e in 

its September 18. 2018 Order Granting Osborns' motion for summary 

judgment. BR 46-47. Osborns· comments are at odds with Washington 

decisions that consider a boundary fence to be strong evidence of hostility. 

See, e.g. Ofuasia v. Smurr, 198 \Vn. App. 133,144,392 P.3d 1148 

(2017); Roy\'. C 'unningham. 46 '-'/n .. App. 409,413. 731 P .2d 526 ( 1986 ); 
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Accordv. Petilt, 174 Wn. App. 95,109,302 P.3d 1265 (2013); Chaplin v. 

Sanders, l 00 Wn. 2d 861; Wood v. Nelson, 57 Wn. 2d 540. It is clear the 

trial court considered the fence to be evidence of Osborns' hostii e 

possession. 

Osborns' attempt to side-step the fence is understandable, as 1.hey have 

no evidence, let aloni~ clear and convincing evidence, required to establish 

an agreement the old fence was a boundary fence .. See Thomas v. Harlan, 

27 Wn. 2d 512. 519, 178 P. 2d 965 (1947); Muench v. Oxley. 90 Wn. 2d 

641-42. Nor can Osborns establish that the fence was capable of keeping 

others out. S'ee Wood v. Nelson, 57 Wn. 2d 540. 

8. The trial court erred in extending the area encompassed by 
Osborns' adverse possession alll the way to Hake Court SV'V. 

The trial cour'. att1~mpted to justify extension of the adverse pc,ssession 

area into the pnvacy barrier between Lots 54 and 55 based upon t 1e 

concrete slab. concluding Walter and subsequent owners of Lot 5,l in 

accessed the front and back portions of Lot 55. CP 1171-11 72. CF' 1 I 78-

1179. Courts may create a penumbra of ground around areas actually 

possessed when reasonably necessary to carry out the objective of settling 

boundary disputes. Lloyd v. A1ontecucco. 83 Wn. App. 846. 85.3--54 .. 924 

P. 2d 927 (1996). Here, however., no reasonable explanation can be given 

for extending the area adversely possessed into the portion of the privacy 



barrier that extends from the Osborns' backyard fence out toward Hake 

Court SW. That part of the privacy barrier is not reasonably nec,.~ssary to 

allow vehicles to transit from the street to Osborns' back yard. 

9. The trial court erred in den,iing Pokornys' motion for 
reconsideration. 

Osborns' response to Pokornys' claim the trial court erred in denying 

reconsideration fa.i Is to contain a single citation to the record or a single 

citation to authority. BR 48. Osborns' response should therefore not be 

considered. RAP 10.3 (a) (6); Cowiche Canyon Conservancy v. Bosley, 

118 Wn. 2d 809. 

10. The trial court erred in denying Pokornys' motion for summary 
judgment. 

Osborns fail to respond to Pokornys claim the trial court erred in 

denying their motion for summary j udgrnent. The Court may therefore 

make its decision based upon the argument and record before it. Adams v. 

Dep't l?{Lahor & !ndNs., 128 Wash.2d 224,229,905 P.2d 1220 (1995); 

Guillen v. Pearrnn, 195 Wn. App. 464,480,381 P. 3d 149 (2016). 

11. The trial court e1rred in dismissing Pokornys remaining dairns. 

Osborns' response to Pokornys' claim the trial court erred in 

dismissing Pokornys' remaining claims fails to contain a single ciitation to 

the record or a single citation to authority. BR 48. Osborns' rcspons,~ 
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should therefore not be considered. RAP 10.3 (a) (6); Cowiche Canvon 

Conservancy v. Bosley., 118 Wn. 2d 809 .. 

12. The trial c·ourt erred in awarding attorney fees to the Osborns .. 

As indicated by the foregoing arguments and authorities. Osborns are 

not entitled to summary judgment. As Osborns arc not prevailing parties 

under RCW 7.28.083 (3), Pokornys request the Court to reverse the award 

of attorney fees and costs to Osborns. 

13. If the Comrt reverses summary _judgment, Pokornys request 
attorney fees and costs on appeal. 

In the event the Court reverses summary judgment, Pokornys will be 

the prevailing party for purposes of attorney fees and costs on appeal 

under RCW 7.28.083 (3). Dan: Johnson Ins. Inc. 1·. Wright, 167 Wn. App. 

782-83. Per RAP 18.1. Pokornys therefore request attorney fees and costs. 

V CONCLUSION 

Pokornys ask 1he Court to reverse the trial court's grant of 

summary judgment and the award of attorney fees and costs to 

Osborns, award Pokornys attorney fees on appeal, gram 

Pokornys· motion. or remand the case for trial. 

Respectfully submitted. 

@?~~ 
C.r . ~stantine. WSBA #11650 
Of Attorneys for Appellants 
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