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A. Argument in Reply 

It turns out search and seizure law, like football, is a game of 

inches. People are allowed to dispose of their property in any way they 

wish prior to being detained by a police officer. State v. Boland, 115 

Wn.2d 571 800 P.2d 1112 (1990) (warrantless search of trash can 

unconstitutional). But once a police officer has detained the person to the 

point where they are not free to go, any personal effects in their actual 

possession are subject to search incident to arrest. State v. Byrd, 178 

Wn.2d 611, 310 P.3d 793 (2013). But Byrd is equally clear that the 

personal effects must be in the arrestee's actual possession, not 

constructive possession, at the time of detention. State v. Brock, 184 

Wn.2d 148, 159, 355 P.3d (2015) clarifies that the time of detention 

includes lawful Terry stops that ripen into a lawful arrest. 

According to Ms. Heath's unrebutted testimony, at the time the 

police officer activated her emergency lights, thereby detaining Ms. Heath, 

Ms. Heath had already pulled over her motorcycle, removed her backpack 

from her back, taken out the cigarettes that were in the backpack, placed 

the backpack on the ground, and lit a cigarette. While Ms. Heath was 

ce1iainly in actual possession of the backpack while wearing it, once she 

placed the backpack on the ground, she was no longer in actual 
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possession. State v. Callahan, 77 Wn.2d 27 459 P.2d 400 (1969) (close 

proximity to drugs does not constitute actual possession). 

The State's brief does not contest Ms. Heath's factual recitation. 

Nor could it. The State forfeited its right to contest the facts when it chose 

not to subpoena the arresting officer to testify. And the trial court 

compounded the problem by failing to resolve the disputed facts. This 

Court should adopt Ms. Heath's recitation of the facts. Because she was 

not in actual possession of the backpack at the time she was detained, the 

search incident to arrest was unlawful and the trial court should be 

reversed. 

The State criticizes Ms. Heath's argument because she relies on 

"cases that address searches of the passenger compartments of cars" and 

motorcycles have "no passenger compartment that is subject to search." 

Brief of Respondent, 4. This argument is meritless. The two primary 

cases relied upon by Ms. Heath are Byrd and Brock. In Byrd, the issue 

was the legality of the search of the defendant's purse. Although the 

defendant was driving a motor vehicle at the time of the stop, the purse 

was sitting in her lap. The search was, therefore, not a search of a 

passenger compartment but the search of the defendant's personal effects 

found in her actual possession at the time of the arrest. In Brock, there 

was no motor vehicle at all. The defendant was detained as he exited a 
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public restroom stall carrying a backpack. The State's argument that Ms. 

Heath is relying on passenger compartment searches is, therefore, 

completely incorrect. 

The other cases cited by the State are inapposite. In State v. Lohr, 

164 Wn.App. 414,263 P.3d 1287 (2011), during the execution of a search 

warrant of a residence police searched a purse seven to eight feet away 

from a woman that was easily recognized as her personal effect. The 

woman was not identified in the warrant, she was not under arrest at the 

time of the search, and there was not probable cause to arrest her. The 

only ground claimed by the State as justification for the search was the 

existence of the warrant. The Court of Appeals disagreed and found the 

search illegal. 

The Lohr case has no applicability to Ms. Heath, whose was 

searched incident to arrest and not pursuant to a warrant. Ms. Heath 

agrees her backpack was easily identified as her personal effect at the time 

of her arrest. She also agrees she was in constructive possession of the 

backpack at the time the officer activated her emergency lights, thereby 

detaining her. But at the moment she placed the backpack on the ground 

and lit her cigarette, she ceased to be in actual possession. The officer's 

emergency lights were activated after she placed the backpack on the 

ground, not before. Pursuant to State v. Byrd, law enforcement may not 
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search personal possessions incident to arrest unless the arrestee is in 

actual possession, not constructive possession, of the item at the time of 

detention. Any search incident to arrest of the backpack was, therefore, 

illegal. 

The State next cites United States v. Perdoma, 621 F.3d 745 (8th 

Cir. 2010). In Perdoma, the defendant was lawfully detained and arrested 

after a short chase in a bus terminal. During the handcuffing process, he 

was separated from the bag he was holding. The bag was searched 

incident to arrest shortly thereafter even though the bag was "beyond his 

reach" at the time of the search. The Court of Appeals sustained the 

search because it occurred in close proximity to the arrest, both temporally 

and geographically. This conclusion is consistent with Byrd and Brock: he 

was in actual possession of the bag at the time of his arrest. 

Likewise, in State v. MacDicken, l 79 Wn.2d 936, 319 P .3d 31 

(2014), the defendant was in actual possession of a laptop bag and rolling 

duffle bag at the time of his arrest. Citing Byrd, the Comi held that the 

bags were legally searched incident to arrest. 

The State fails to cite a single case where a bag or personal item in 

constructive possession (as opposed to actual possession) of an arrestee 

was searched incident to afl'est. Because Ms. Heath was not in actual 

possession of the backpack at the time the officer activated her emergency 
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lights, the search incident to arrest was unlawful. This Court should 

reverse. 

B. Conclusion 

The order of the trial court denying Ms. Heath's motion to 

suppress should be reversed and the case dismissed. 

DATED this 4th day of June, 2019. 

Thomas E. Weaver, WSBA #22488 
Attorney for Defendant 
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