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On April, 21, 2016. J.H. was taken into protective custody by CPS.
10/29/18 VRP 112-13.

J.H.”s mother, Deanne Huyck. testified that about three weeks prior
to J.H. being taken into protective custody by CPS (late March. early April
2016), J.H. disclosed that she had been molested by her dad (Robert Huyck.
hereinafter “defendant™). 10/29/18 VRP 113. This disclosure took place
while J.H. and her mother were watching a television show called “*Criminal
Minds.”™ /d. J.H.’s mother did not report this to any criminal justice
agencies. 10/29/18 VRP 115-16. J.H.’s mother did not tell Dr. Huddlestone
about this disclosure. 10/29/18 VRP 116. J.H.’s mother testified that she
didn’t report J.H."s disclosure for the following reasons:

Because of the questions that [ asked and the answers that [

received. I didn't believe that it was an accurate memory

because the questions that were answered. the way they were

answered was more of. this is what happened -- it wasn't this is
what happened, it was. well. this could have happened to me.

10/29/18 VRP 117. J.H.’s mother sought to explain further. /d. Defense
counsel affirmatively sought that further explanation. 10/29/18 VRP 117.!

The reason why was what does it mean, what are you saying,
what are the timeframes when it happened. The answers to
the questions were so broad and so wide ranging. And it
wasn't in the way you hear someone talk about a memory, it
wasn't a memory so much as a trying to fit, well, maybe
you'll believe this. Youdon't -- maybe you'll believe, maybe,

"“Your honor, I'm going to ask that she can answer the question.” /d.



and kept trying to change the parameters of what was being
said.

Id. J.H.’s mother testified that she did not believe J.H.'s disclosure was
serious enough that her treating psychologist should know about it.
10/29/18 VRP 118. J.H.’s mother testified that. to her knowledge this was
the first disclosure that J.H. made concerning sexual abuse. 10/29/18 VRP
119.

On cross-examination. defense counsel explored with J.H."s mother
that she *had questions in [her] mind as to whether [J.H.] was telling the
truth.” 10/29/18 VRP 123. J.H.'s mother acknowledged that “she called
[J.H.] into question™ and that they “had words.”™ /d.

J.H. was born on June 28, 2001. 10/29/18 VRP 166. J.H. testified
that the first incident she could specifically mark was “about 1°' grade.”
10/29/18 VRP 184. It happened in her parents’ bathroom. 10/29/18 VRP
184-85. J.H. testified to facts amounting to sexual assault. 10/29/18 VRP
188-90. J.H. was asked to describe what defendant’s mouth did when it was
in contact with J.H.’s vagina. 10/29/19 VRP 190. J.H. responded: “Idon’t
want to describe it.” /d. When asked “Would it help you to take a break?”,
J.H. responded T don’t know.” /d. J.H.'s first day of testimony ended

abruptly as she was being examined about that assault. 10/29/18 VRP 190.



The next day. the prosecutor noted for the record that the
proceedings left off the day before with J.H. “in tears.” 10/30/18 VRP 3.
The prosecutor further noted that [i]t was a very difficult afternoon”. /d.

The prosecutor’s expressed intention when recommencing the
examination of J.H. was the exploration of J.H.'s demeanor and bias.
10/30/18 VRP 4. The entire exchange was relatively brief:

Q Let's do a couple of questions to make sure the
microphone is picking up your voice. First question is do
you remember where we left off yesterday?

A Yes.

Q And when we broke for the afternoon. there were two
people here in the courtroom who are here today in the front
row. Can you tell me by relationship to your family who
they are?

A Sally Casey is my mom's best friend and my Aunt Donna.
Q Are they friends of yours or just friends of your mom'’s?

MR. WINSKILL: Your Honor, I'm going to object, I don't
think it 1s relevant.

MR. SCHACHT: Goes to her demeanor and bias.

THE COURT: I will allow the question. [I'll take this
opportunity to ask if you can raise your voice a bit.

THE WITNESS: Sorry.
THE COURT: Thank you very much.

Q (By Mr. Schacht) 1 don't know if you remember the
question | put to you. would you consider them friends of
yours ot friends of your mom's?

A More friends of my mom's.



Q Likewise, after court yesterday. at any time either
vesterday here at the courthouse or at home, did your mom
ever give you a hug yesterday?

A No.
Q Did that include before court and after court?
A Yes.

10/30/18 VRP 4-5.

The jury in this case was instructed that “the manner of the witness
while testifying™ was a relevant consideration in evaluating the credibility
of each witness. Jury Instruction No. 1 (CP 77).

In closing argument, defense counsel highlighted the fact that J.H.’s
own mother does not believe her:

She is watching Criminal Minds, a television show, with her
daughter approximately three weeks prior to [J.H.]
disclosing that she was touched by her dad to Dr.
Huddlestone. They're watching this show and she said to
mom. dad did that to me. So there is a discussion. And she
obviously wants to know what she is talking about. They
discuss this. And if you recall her testimony, Deanne, she
indicated that she's asking her questions, but her responses
sounded more like a story than a history of what had
happened.

11/5/18 VRP 80.
Following the presentation of further evidence. defendant was
subsequently found guilty of one count of rape of a child in the first degree

and three counts of child molestation in the second degree. CP 128-146.



Facts relevant to defendant’s sentencing claims are addressed in the
body of the argument below.

II1. ARGUMENT
A. Petitioner’s prosecutorial misconduct claim is not well taken.

1. Defendant presents a claim of unpreserved evidentiary
error—not constitutional error.

The prosecutor had a legitimate purpose in seeking to demonstrate
to the jury that J H.’s “manner . . . while testifying™ (explicitly made
relevant by the jury instructions) was not merely the product of the stress
of testifying in court, but the stress of testifying in court without any family
support. This brief questioning was logically relevant. It helped explain
J.H.’s tearful demeanor while testifying and was relevant for that reason.’

Defendant argues that the absence-of-hug evidence was unfairly
prejudicial.* and amounted to prosecutorial misconduct. This is a claim of
evidentiary error—specifically an ER 403 prejudice / probativity claim—
which has been recast as a claim of constitutional error.

Evidentiary error under ER 404 is not constitutional error. Stare v.

Smith, 106 Wn.2d 772, 780. 725 P.2d 951. 955 (1986) (citing State v.

2 Jury Instruction 1 (CP 77-78).

Y United States v. Qamar, 671 F.2d 732,736 (2d Cir. 1982) and United States v. Thomas.
86 F.3d 647, 654 (7th Cir.1996) discuss how death threats were relevant to explain the
witness’ trial demeanor. These cases also address the concomitant ER 403 prejudice /
probativity issues. Of course, in these cases the claim of error was preserved.

* Appellant’s Brief at 14-16.






2. Alternatively, defendant has failed to demonstrate
manifest constitutional error.

“The admission of evidence on an uncontested matter is not
prejudicial error.”” Brown v. Quick Mix Co.. 75 Wn.2d 833, 839. 454 P.2d
205 (1969) (citing Matthews v. City of Spokane, 50 Wn. 107, 96 P. 827
(1908)).

The State elicited the absence-of-hug evidence to demonstrate the
absence of maternal support in this case. That absence of maternal support
had already been elicited by defendant’s lawyer from J.H.'s mother,
Deanne.® when he led Deannc to explain that she “had questions in [her]
mind as to whether [J.H.] was telling the truth” and that those questions
were why Deanne did not “contact any agencies™ to report J.H. s disclosure
of sexual assault. The absence-of-hug evidence harmonized well with
defendant’s even-her-own-mother-doesn’t-believe-her argument. See
11/5/18 VRP 80 (quoted supra). The reason that skilled defense counsel
did not object to the absence-of-hug evidence is that it corresponded with
defense counsel’s theory of the ease.

“The admission of evidence on an uncontested matter is not
prejudicial error.” State v. Powell, 166 Wn.2d 73. 84, 206 P.3d 321, 328

(2009) (citing Brown v. Quick Mix Co., 75 Wn.2d 833, 839, 454 P.2d 205

©10/29/18 VRP 123.



(1969) (citing Matthews v. City of Spokane. 50 Wn. 107, 96 P. 827 (1908)).
Defense counsel had good reasons for not objecting to the absence-of-hug
evidence. In addition to the relevant explanatory inference addressed
above, the evidence presented some additional’ reason for sympathy, but it
also reinforced the argument that J.H.’s own mother did not believe her.
See State v. Israel. 113 Wn. App. 243, 272-73, 54 P.3d 1218 (2002) which
cited State v. Swan, 114 Wn.2d 613, 661, 790 P.2d 610 (1990) as authority
for the refusal to presume that an impermissible inference was meant or
taken in the absence of an objection by the defense.

To reverse based on unobjected-to prosecutorial misconduct, the
reviewing court needs to find inflammatory behavior or “severe”
misconduct sufficient to demonstrate “flagrant and ill-intentioned™
misconduct. In re Phelps, 190 Wn.2d 155, 172, 410 P.3d 1142, 1150
(2018). Nothing like that presents itself in this case.

Alternatively, defendant presents this Court with no ER 403
prejudice-probativity analysis. Defendant has not even demonstrated
evidentiary error. If evidentiary error is undemonstrated, manifest

constitutional error is surely undemonstrated.

7 The jury had already heard that J.H.s mother did not believe her and did not report
J.H.’s disclosure to law enforcement or J.H.'s psychologist. 1029/18 VRP 115-16, 123,



A prosecutor is authorized to explain and analyze the demeanor of a
witness. State v. Bautista-Caldera, 56 Wn. App. 186, 194, 783 P.2d 116
(1989); State v. Israel, 113 Wn. App. 243, 272. 54 P.3d 1218. 1236 (2002).
This case presents an evidentiary foundation necessary for such explanation

and analysis.

3. Alternatively, if manifest constitutional error is
presented by this case it is harmless beyond a reasonable
doubt.

Before J.H. testified, the jury already knew that J.H.'s mother did
not believe her and that her mother did not report J.H. s disclosure of sexual
assault to anyone. 10/29/18 VRP 115-16, 123. The absence of maternal
support for J.H. was a reality of defendant’s trial. The absence-of-hug
evidence was merely another facet of that reality.

As noted above, the absence-of-hug evidence (a) helped explain
J.H.’s demeanor (a relevant purpose), and (b) further amplified defendant’s
argument that J.H."s own mother didn’t believe her. See 11/5/18 VRP 80.
There is also a sympathy component to this evidence but it is relatively
minor in comparison. The absence-of-hug evidence was harmless beyond

a reasonable doubt.

.10 -



4. Alternatively, defendant has not established that a
curative instruction could not have remedied the alleged
prosecutorial misconduct.

Defendant frames his absence-of-hug evidence claim as
prosecutorial misconduct. “If counsel does not object at trial, the claim [of
prosecutorial misconduct] is waived unless conduct is “so flagrant and ill-
intentioned that it causes an enduring and resulting prejudice that could not
have been neutralized by a curative instruction to the jury.”” In re Personal
Restraint of Caldellis, 187 Wn.2d 127. 143, 385 P.3d 135 (2016).
Petitioner’s only argument is a conclusory statement that “[i]nstructing
jurors to ignore the evidence would have been futile in light of how
emotionally charged it was.” Appellant’s Brief at 16.

In this case J.H. testified about repeated rape by her own father.
J.H.’s own mother previously testified that she did not believe her. J.H.
became upset and cried. The jury saw and heard all of these things without
objection. The prosecutor was legitimately entitled to explain why J.H.
cried and was unwilling to answer a question. Any potential prejudice could

have been remedied with a curative instruction or a limiting instruction.

211 -
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