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ARGUMENT 

A. Contrary to the ESBC's assertion, the only party to this lawsuit that 
has been deposed is Appellant William Pardee. 

At page 3 of the "Brief of Respondent Evergreen Shores Beach Club 

[ESBC]" - hereinafter "Brief' - under the heading "Statement of the Case" 

- the ESBC states that it used depositions of several of the principal parties 

in this matter in support of its Motion for Summary Judgment. This is a 

false statement by the ESBC. The only party deposed in this lawsuit was 

Appellant William Pardee. See Declaration of Shawna M. Lydon in 

Support of Defendants' Motion for Summary Judgment, Ex. 1 (CP 130-

239). The Pardees surmise that the ESBC perpetuates this falsehood in an 

attempt to falsely demonstrate to the court that it thoroughly developed the 

facts in this matter to such a degree that no genuine issues of material fact 

exist and therefore the trial court correctly granted their motion for summary 

judgment. 

B. Legal Standard. 

Even in situations where, though evidentiary facts are not in dispute, 

different inferences may be drawn therefrom as to ultimate facts such as 

intent, knowledge, good, faith, negligence, etc., summary judgment is not 

warranted. Preston v. Duncan, 55 Wn.2d 678, 681-682, 349 P.2d 605 

(1960); Southside Tabernacle v. Pentecostal Church of God, Pacific 
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Northwest Dist., Inc., 32 Wn. App. 814,821 , 650 P.2d 231 (1982) ("If the 

facts are subject to reasonable conflicting inferences, summary judgment is 

improper."). To reiterate, and · along the same lines, when the record 

contains reasonable but competing inferences of both discrimination and 

nondiscrimination, the trier of fact must determine the true motivation. 

Specialty Asphalt & Const., LLC v. Lincoln Cty., 191 Wn.2d 182, 191-192, 

421 P.3d 925 (2018). 

C. Plaintiffs' claims allege facts and produce evidence sufficient to 
establish discrimination or retaliation by Defendants in violation of RCW 
49.60, the Washington Law Against Discrimination (WLAD). 

At page 6 of its Brief the ESBC states that rather than "accepting 

that creed is synonymous with religion, the Pardees claim that creed should 

be defined more broadly ... as defined in Webster's Third New 

International Dictionary ... . " At page 9 of its Brief, ESBC then states that 

in advocating for a broader interpretation of the term "creed," an undefined 

term situated in relevant provisions such as RCW 49.60.010, RCW 

49.60.030(1), and RCW 49.60.040(14), as not restricted to religion, the 

Pardees make "an absurd attempt to obfuscate the literal meaning of words 

by using alternative definitions," even though "there is significant 

Washington authority to establish that the term 'creed' is a synonym for 

religion within the context of the WLAD." The ESBC then adds at page 9 

of its Brief: "Washington courts have long equated the term ' creed' in the 
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WLAD with the term 'religion' in Title VII of the Civil Rights Act of 1964 

(Title VII)." 

Contrary to the ESBC' s position, the Pardees are not required to 

accept ESBC's interpretation of the word "creed" in the WLAD, especially 

since the existing case law on the topic does not require it. While the 

Pardees' argument for the broader interpretation of the term "creed" in the 

WLAD may be a case of first impression in the state of Washington, it 

nonetheless is supported by the facts in the record and existing precedent. 

Recently in Taylor v. Burlington N. R.R. Holdings, Inc.,_ Wn.2d 

_ _ , 444 P .3d 606, 609 (2019), in holding that obesity was an "impairment 

"under RCW 49.60.047(7)(c), and therefore a "disability" for purpose of 

RCW 49.60.180(1), the Court departed from interpretations under the 

Americans with Disabilities Act (ADA), stating: "[W]e decline to use 

federal interpretations of the ADA to constrain the protections offered by 

the WLAD." The Court expressly noted: "We are expressly instructed to 

construe the WLAD 'liberally for the accomplishment of the purposes 

thereof.' RCW 49.60.020." Taylor, 444 P.3d at 612. In interpreting the 

phrase "physiological disorder" in the definition of "impairment" in RCW 

49.60.040(7)(c)(i) the court recognized that the words in that phrase were 

not defined in RCW 49.60 (WLAD) and turned to Webster' s Third New 

International Dictionary to assist it in interpreting them, as the Pardees do 
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with the term "creed" in the WLAD. Id. at 612,614. In doing so, the Court 

stressed that "[w]e construe the definition of ' impairment' in order to 

effectuate the purposes of the WLAD-remedying and preventing this kind 

of discrimination." Id. at 616 (citing Kumar v. Gate Gourmet, Inc., 180 

Wn.2d 481, 500, 325 P.3d 193 (2014) ("Washington courts construe the 

WLAD's protections broadly."); RCW 49.60.020 (instructing courts to 

construe the WLAD "liberally for the accomplishment of the purposes 

thereof.") In response to Defendants-Appellees' argument that it should 

follow the rulings of some federal courts interpreting the ADA and hold that 

obesity can be a disability only if it is caused by a separate, underlying 

physiological disorder, the Court in Taylor responded: "We decline to do 

so. The WLAD is broader than the ADA and offers its own independent 

protections to Washingtonians." Id. at 617. Based upon this reasoning, the 

Court concluded in Taylor: "Because obesity qualifies as an impairment 

under the plain language of our statute, it is illegal for employers in 

Washington to refuse to hire qualified potential employees because the 

employer perceives them to be obese. See RCW 49.60.180." Id. at 617 

( emphasis added). 

As in Taylor, this court should not be constrained by federal 

interpretations of terms in federal laws (there the ADA and here Title VII 

of the Federal Civil Rights Act) in construing terms in the WLAD, such as 
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"creed" broadly, especially when RCW 49.60.020 calls for that. Even if the 

Pardees were to accept ESBC's argument that "creed" in WLAD is 

synonymous with the federal definition of "religion," that definition does 

not render the Pardees' claims for discrimination on the basis of "creed" 

under the WLAD ripe for summary judgment. 

42 U.S.C. §2000eG) defines "religion" as including all aspects of 

religious observance and practice, as well as belief. Both Kumar v. Gate 

Gourmet, 180 Wn.2d 481, 328 Wn.2d 481 (2014), and Hiatt v. Walker 

Chevrolet Co. , 120 Wn.2d 57, 837 P.2d 618 (1992), involved religious 

expression and objections by employees, and their employer's 

accommodation of those religious beliefs. In Kumar, the court stated at 

page 489 that the parties stipulated to the fact that the term "creed" in the 

WLAD referred to religious beliefs. There has been no such stipulation by 

the Pardees in this lawsuit. However, in the interests of broadly construing 

the reach of the WLAD, since it is to be liberally construed, the court's 

decision in Riste v. E. Washington Bible Camp, Inc. , 25 Wn. App. 299, 302, 

605 P.2d 1294 (1980), referenced in Kumar, and which involved prohibited 

deed restrictions under the WLAD, makes clear that the courts, as the Court 

did in Taylor, and as the Pardees advocate for here, in interpreting the term 

"creed", use dictionaries to define undefined words in the WLAD: "Creed, 

as used in the statute and in its common dictionary meaning, refers to a 
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system of religious beliefs." (Emphasis added). 

But, to reiterate, Webster's Third New International Dictionary, 533 

(2002) defines the noun "creed" as: "3 ... b : a religious or religious sect 

... c : a formulation or epitome of principles, rules, opinions, and precepts 

formally expressed and seriously adhered to and maintained .... " To 

reiterate, the Pardees form principles and beliefs that they routinely express 

and seriously adhere to, which arguably emanate from religious foundations 

they live by, which on many occasions are counter to what the ESBC and 

other Defendants support, which by represent their "creed." Hence this 

lawsuit. 

The ESBC responds with a self-serving statement at Page 10 of their 

Brief that "[t]he Pardees attempts to fit themselves into a protected class is 

distasteful given that the statute is to protect vulnerable members of our 

society. People who cannot get along with others is not a protected class of 

people." This sort of shaming and name calling, not supported by evidence 

in the record or legal precedent, does not assist this court in developing a 

reasonable interpretation of what the term "creed" means in the relevant 

provisions ofRCW 49.60. But the arguments that the Pardees make in this 

Reply Brief and their Amended Opening Brief do assist this court in that 

endeavor. 

In an attempt to diminish the importance of the Defendants' acts of 
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discrimination, specifically in renting the ESBC's entire park and recreation 

area to the Black Regatta, while prohibiting ESBC members (including the 

Pardees) from doing the same, the ESBC states in its Brief at page 9: "As 

an organization run by volunteers, there may have been inefficiencies which 

caused Ms. Pardee to be frustrated and feel as though the process was 

arbitrary, but that has nothing to do with discrimination. . . . " (Emphasis 

added). But just because the ESBC is run by Board members who are 

"volunteers," does not mean that the ESBC and those Board members owe 

no duty to homeowners such as the Pardees. To reiterate, as the Pardees 

explain at Page 38 of their Amended Opening Brief, RCW 64.38.025(1), 

which addresses the duties of a board of directors of a homeowner' s 

association such as ESBC, cross-references RCW 24.03.127, that the court 

indicates in Waltz v. Tanager Estates Homeowners Ass 'n, 183 Wn. App. 85, 

91-92, 332 P.3d 1133 (2014) establishes that Board members are potentially 

liable for merely negligent acts. This is serious business. Attempts by the 

ESBC to diminish the Defendants' duty to the Pardees and other ESBC 

members, without regard for the law, just because they are "volunteers," 

does not shield those Defendants from liability for their negligent acts in 

their position as Board members. 
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1. Plaintiffs' claim for retaliation under the WLAD was not ripe for 
summary judgment because Plaintiffs have provided evidence that, 
at the very least, demonstrates that Plaintiff Shannon Pardee' s 
participation in this lawsuit was a factor in her removal from the 
ESBC's Board of Directors in May 2018. 

RCW 49 .60.210(1) addresses the unfair practice of retaliation under 

the WLAD and when that occurs, and states: 

It is an unfair practice for any employer, employment agency, labor 
union, or other person to discharge, expel, or otherwise discriminate 
against any person because he or she has opposed any practices 
forbidden by this chapter, or because he or she has filed a charge, 
testified, or assisted in any proceeding under this chapter. 

(Emphasis added). 

Only absent ambiguity or a statutory definition do the courts give 

words in a statute their common and ordinary meaning. Homestreet, Inc. v. 

Dep 't of Revenue, 166 Wn.2d 444,451,210 P .3d 297 (2009); John H Sellen 

Constr. Co. v. Dep'tofRevenue, 87 Wn.2d 878,882,558 P.2d 1342 (1976). 

As this court recognized in Galbraith v. TAPCO Credit Union, 88 

Wn. App. 939, 951, 946 P.2d 1242 (1997), the WLAD defines the term 

"person," so there is no need for the court to resort to the common and 

ordinary meaning of that term in RCW 49.60.210(1) by using the rule of 

ejusdem generis, as the court did in Malo v. Alaska Trawl Fisheries, 92 Wn. 

App. 927, 965 P.2d 1124 (1998)(which the ESBC cites to beginning at page 

11 of its Brief). In addition, even if we ignored the statutory definition of 

"person," and resorted to rules of statutory construction to construe the 
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phrase "or other person" in RCW 49.60.210(1), contrary to the court's 

ruling in Malo, the rule of ejusdem generis is inapplicable. The courts have 

held that ejusdem generis is inapplicable to statutes where general words, 

such as "or otherwise" were intended to include something more than 

descriptive words. McMurray v. Second Bank of Lynnwood, 64 Wn.2d 708, 

714, 3 93 P .2d 960 (1964) ( construing the phrase "'through stock ownership, 

sale of assets' ... 'or otherwise'" in a statute).1 The phrase "or other person" 

is akin to "or otherwise." 

Furthermore, as the court observed in Sambasivan v. Kadlec Med. 

Ctr., 184 Wn. App. 567, 591, 338 P.3d 860 (2014), while the court in 

Galbraith recognized that Washington cases interpreting RCW 49.60.210 

had generally involved employee claims against employers, it identified 

several reasons for construing it more broadly, including observing that the 

WLAD, RCW 49.60, covers many situations other than employment, such 

as credit, travel, insurance, real estate transactions, etc., and stated that 

"nothing in [the WLAD's] title or content limits the WLAD to labor or 

employer-employee relations"; and a limited construction of RCW 

1 The statutory language "or other person" in RCW 49.60.210(1) is not akin to the 
traditional language in statutes where the rule of ejusdem generis can be conveniently 
applied to catch-all phrase. See, e.g., RCW 82.08.935 (" ... single use items such as 
syringes, tubing, or catheters."); RCW 42.52.0 l 0(21 )(a) ("'Transaction involving the state' 
means a proceeding, application, submission, request for a ruling or other determination, 
contract, claim, case, or other similar matter .... ") 
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49.60.210(1) "would be contrary to the Legislature's mandate to construe 

the WLAD liberally." In Sambasivan, the court also observed that even in 

applying the ejusdem generis rule, the court in Malo held that the WLAD 

provided a retaliation remedy against all entities functionally similar to 

employers (not just employers, employment agencies, or labor unions) who 

discriminate by engaging in conduct similar to discharging or expelling a 

person who has opposed practices forbidden by RCW 49.60. 

Regardless of the holding in Malo, and contrary to the ESBC's claim 

at page 12 of their Brief that Malo is the "most recent and analogous 

authority" on the meaning ofRCW 49.60.210(1), and therefore controlling, 

even leaving aside the court' s ruling in Sambasivan, which is more recent 

than Malo, most recently in Zhu v. N Cent. Educ. Service District-ESD 171, 

189 Wn.2d 607, 619, 404 P.3d 504 (2017) the Court opined on the court's 

persuasive reasoning in Galbraith, stating: " [T]he Court of Appeals has 

held that it is an unfair practice for a credit union to expel a member because 

he assisted credit union employees in an antidiscrimination lawsuit, 

persuasively reasoning that a credit union is an " 'other person" ' for 

purposes of RCW 49.60.210." All that said, RCW 49.60.040(19) defines 

"person" as: 

[I]ncludes one or more individuals, partnerships, associations, 
organizations, corporations, cooperatives, legal representatives, 
trustees and receivers, or any group of persons; it includes any 
owner, lessee, proprietor, manager, agent, or employee, whether one 
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or more natural persons; and further includes any political or civil 
subdivisions of the state and any agency or instrumentality of the 
state or of any political or civil subdivision thereof. 

(Emphasis added). As the court concluded in Galbraith, this language is 

more than broad enough to encompass under the term "person," as defined 

in RCW 49.60.040(19) and as used in RCW 49.60.210, the individual 

Defendants and the ESBC, a non-profit corporation. 

At pages 13 and 14 of their Brief the Defendants, in an effort to 

buttress their case, and to distance themselves from their retaliatory 

behavior in recommending Defendant Shannon Pardee's removal from the 

Board, as evidenced by the Notice of Special Meeting that Defendant 

Nicholas Palmer himself sent out proposing Ms. Pardee's removal (CP 

443), in large part for having filed a lawsuit involving claims under the 

WLAD, exaggerate the number of ESBC members that voted to remove 

Defendant Shannon Pardee from the Board, wherein they state "over 300 

members voted her off of the Board." This is simply the Defendants 

regurgitating the faulty reasoning to that effect by Defendant Zene Snider 

on social media (CP 450). In fact, the number of members that voted to 

remove Defendant Shannon Pardee from the Board was far less than 300, 

and accomplished primarily by proxies (whether legitimate or not) used by 

a select few (including several Defendants, including Dan Solie who was 

present at the meeting but at the time no longer an ESBC member) at the 
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May 2018 special meeting. However, the exact number is not known 

because the Defendants have never seen fit to publish the minutes of that 

meeting, or make them available to the ESBC membership, including the 

Pardees, even though contrary to the requirements in RCW 64.38.035(1) 

and (4) . Article III, Section 3, of the ESBC's Bylaws (CP 243) clearly 

states that "at all annual and special meetings of the membership of the 

corporation, ten (10%) per cent of the membership in good standing, present 

in person or by proxy, shall constitute a quorum for the transaction of any 

business appropriate to a members' meeting." With 482 members total, 

assuming all are in good standing (which is not actually the case since some 

members are delinquent on annual dues), this amounts to roughly 49 ESBC 

members to constitute a quorum. There is absolutely nothing in the record 

in support of the Defendant's Motion for Summary Judgment that 

substantiates their claim that 300 ESBC members voted to remove Shannon 

Pardee from the Board. 

While the Defendants know that far less than 300 members voted to 

remove Shannon Pardee from the ESBC Board, they nonetheless plow 

forward with this false claim and use it to conclude at page 14 of their Brief 

"that the community at large was organized and resolved to rid itself of an 

individual who made their lives more difficult on a regular basis." This is 
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a totally self-serving false claim by the Defendants to simply buttress their 

defense of the Pardees' fact-based claim ofretaliation under the WLAD. 

D. The trial court should not have dismissed Plaintiffs' claims for 
defamation, defamation per se. and false light. 

At page 17 of its Brief, the ESBC states that all of the alleged 

defamatory statements are either substantially true or mere opinion, but 

interestingly only refers to a small portion of the defamatory statements by 

the Defendants on the ESBC Facebook site (CP 456-471) and the ESBC 

nextdoor.com site (CP 472-479), including that Shannon Pardee is a 

"bully," is "unstable," is "crazy", is "insane," is a "plague," and is 

"delusional" . But the ESBC fails to address the other portion of those 

defamatory statements about Shannon Pardee, which the Pardees lay out at 

pages 25-26 of their Amended Opening Brief, that are clearly not true and 

represent more than mere opinion, including: She filed the instant lawsuit 

because she was voted out as ESBC Board Vice President; she was blocked 

from the ESBC Facebook site due to harassment and threatening to shoot 

people and their dogs if they came near her property; she made false claims 

towards her neighbors; she verbally, face-to-face, attacked Defendant 

Ashley Lieb's boyfriend Defendant Aaron MacLean; she screamed at the 

bus driver for being three minutes later than said pick-up time; she was 

voted on to the ESBC Board because of the other Board members' fear of 
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retaliation if they did not vote for her; because of her ESBC will not be able 

to anything else fun down at the ESBC Clubhouse, and the ESBC pool will 

not open since no one wants to deal with her; she stopped the ESBC Board 

from completing anything after becoming an ESBC Board member due to 

always disagreeing with anything "good" for the ESBC; she wants to ban 

the Black Lake Regatta because she was denied her request to use the ESBC 

Clubhouse free of charge for monthly home school meetings; the instant 

lawsuit she and her husband filed is frivolous; that she is suing all but two 

Board members; she is scaring away anyone that might volunteer in the 

Evergreen Shores neighborhood; she is a problem Board member; she was 

removed from the ESBC Facebook site for making threats to have "her 

husband come to their door and kick their fl'* asses" and "shoot their dogs 

on site"; she was a plague to the Board when [Defendant Dan Solie] served 

on the Board, and is still a plague; she makes crazy claims. The ESBC also 

does not address that the defamatory statements included in Defendant 

Nicholas Palmer's Notice of Special Meeting in May 2018 (CP 443). The 

trial court should not have granted the Defendants' Motion for Summary 

Judgment as to these statements because genuine issues of material fact 

exist as to whether they were mere opinion or defamatory statements. 

Without any basis in the record, the ESBC states at page 17 of its 

Brief that "it has been clearly established that [Defendant Kris Kinnear] was 
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not involved in the 911 incident." This is self-serving statement with no 

basis in fact. When the police report for the 911 was made on May 15, 

2018, the only female Defendant on the Board with a teenage son was Kris 

Kinnear. The police report for the 911 incident (CP 453-455), which the 

Pardees quote at the top of page 27 of their Amended Opening Brief, clearly 

demonstrates that the complaining party was a female member of the ESBC 

Board that with a teenage son. The only other female member of the Board 

that at that time that had been sued was Sylvia Davenport, who does not 

have a teenage son. Unless the person that called 911 was someone 

pretending to be a Defendant Board member with a teenage son, by process 

of elimination the person involved with the 911 incident, and quoted in the 

police report for the incident, was Defendant Kris Kinnear. At the very 

least, this creates a genuine issue of material fact that can be resolved by 

putting Defendant Kris Kinnear under oath and having her testify. 

Remember, none of the Defendant Board members filed declarations in 

support of the Defendants' Motion for Summary Judgment. 

E. Plantiffs ' requests for declaratory relief were not ripe for summary 
iudgment. 

1. The ESBC' s attempts to amend the CC&Rs. 

At pages 20 and 21 of its Brief, the ESBC states that the ESBC is 

"only just beginning to consider updating portions of the CC&Rs," "the 
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Board had not actually proposed specific changes at the time the Pardees 

filed this lawsuit," and "the Board did not take unilateral action or any 

action at all, it simply let the community know it was considering making 

some changes and was asking for input." Regardless, 17 Wash. Prac., Real 

Estate § 3.9 (2d ed.) makes clear that merely threatening actions that will 

breach a real covenant( s) are ripe for a declaratory judgment: 

Declaratory judgment also seems available in Washington to 
determine if threatened acts will breach a running covenant. Two 
decisions, one from the supreme court and one from the court of 
appeals, have been found in which judicial declarations were sought 
and obtained. 

(Emphasis added.) ((Citing Piepkorn v. Adams, 102 Wn. App. 673, 10 P.3d 

428 (2000)) (adjoining landowners in subdivision were entitled to 

injunction to prevent another owner from building fence in violation of 

covenants.)) 

2. The CC&Rs prohibit the ESBC from renting the park and 
recreation area to non-members. Specifically, Plaintiffs' 
declaratory judgment claim as to Defendants' rental of the park and 
recreation area (Tract B) to the Black Lake Regatta and other outside 
third parties was not ripe for summary judgment because it ignores 
the fact that all ESBC members own Tract B as tenants in common 
(i.e., cotenants), and is contrary to the ESBC Articles and CC&Rs. 

At pages 22-23 of its Brief, the ESBC makes the blatantly self-

serving false claim, unsupported by the factual record, that the ESBC 

Defendant Board members: 

Appellants' Reply Brief - Page 16 



[D]id not act unilaterally to allow the Black Lake Regatta to rent the 
park to the detriment of the community members. The Board 
actually presented the plan to the community at large and noted that 
this one event would be an exception to the general rule of not 
renting the entire park for events. The purpose of renting out the 
park for events was to ensure that the community members would 
have access to at least a portion of the park. By presenting this to 
the community and allowing the community at large to vote on 
whether to create this one-off exception, the Board did not act at all, 
rather the community acted as a whole .. .. [T]he majority of the 
community acted together to vote favorable for the event. 

At no time did the ESBC members vote to approve contracts for the 

Black Lake Regatta for 2015 through 2018, but rather the Defendant Board 

members, with Defendant Nicholas Palmer as signer, acted unilaterally to 

approve those contracts. See CP 492-509. Defendant Nicholas Palmer, 

solely on his own, not by a vote of the ESBC membership, in his January 

31 , 2018, e-mail correspondence (CP 393) to the other ESBC Board 

members, described the Black Lake Regatta as the one exception to the non

events policy. The Pardees only obtained a copy of those contracts through 

filing this lawsuit and conducting discovery. Prior to that, Defendant 

Nicholas Palmer asserted that the Board's contracts with the American 

Power Boat Association (APBA) for the Black Lake Regatta event were 

confidential. The Board recently approved a two-year contract with the 

APBA for the same event for 2019 and 2020. This too was not voted on by 

the ESBC members. 
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At pages 22 and 23 of their Brief, the ESBC pokes fun at the 

Pardees' legal position that, in addition to restrictions in the CC&Rs that 

prevent the Black Lake Regatta, the ESBC members are tenants in common 

with respect to the ESBC park and recreation area (Tract B) and are entitled 

to possession of the whole park, stating that this is an "absurd theory that 

would have terrible consequences when considering a community park," 

and "when taken to its logical conclusion ... would prevent any person 

from renting or reserving any portion of the park." But contrary to the 

ESBC's general displeasure with a tenancy in common, in general the 

creation of such tenancies and the rights appurtenant thereto are not 

"absurd" as the ESBC suggests, and this property interest cannot be simply 

brushed aside by those who dislike it, but rather it is imbued with 

consequences that flow from both statute and the common law. 

As the Pardees explain beginning at page 39 of their Amended 

Opening Brief, the June 27, 1973, deed created a tenancy in common 

between each ESBC member, including the Plaintiffs, Defendant ESBC 

members, and all other ESBC members, in the park and recreation area 

(Tract B). 

RCW 64.28.020(1) creates a presumption of a tenancy in common 

where two or more persons receive an interest in real property, and states: 
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Every interest created in favor of two or more persons in their own 
right is an interest in common, unless acquired by them in 
partnership, for partnership purposes, or unless declared in its 
creation to be a joint tenancy, as provided in RCW 64.28.010, or 
unless acquired by executors or trustees. 

As the court explains in Butler v. Craft Eng Constr., Inc., 67 Wn. 

App. 684, 695-696, 843 P.2d 1071 (1992), each cotenant in a tenancy in 

common has certain rights the other cotenants cannot infringe upon, namely 

the right to the possession, use and enjoyment of the whole of the property, 

stating: 

These arguments are based upon a misunderstanding of the nature 
of a tenancy in common property interest. Each cotenant, regardless 
of the size of its undivided fractional share, has a co-equal right to 
the possession, use and enjoyment of the whole of the property, the 
only limitation being that it must exercise it right so as not to 
interfere with the co-equal rights of the other cotenants. De La Pole, 
131 Wash. at 358,230 P. 144. 

See also Herring v. Pelayo, 198 Wn. App. 828, 837, 397 P.3d 125 

(2017)("Moreover, as tenants in common, the Pelayos and Herrings were 

each entitled to use, maintain, and possess the boundary tree, but not in a 

manner that 'interfere[ d] with the coequal rights of the other 

cotenants."')(citing Cummings v. Anderson, 94 Wn.2d 135, 143, 614 P.2d 

1283 (1980), which recognized that "tenants in common have certain 

fiduciary duties toward each other")( citing 4A R. POWELL, THE LAW OF 

REAL PROPERTY 605 (P. Rohan ed. 1979)). 

In Cummings, 94 Wn.2d at 143, n.3, the court explained that two 
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situations give rise to most of the problems involving existence and extent 

of fiduciary relations between tenants in common, and stated that these are 

(1) the effort by one cotenant to buy in and later to assert a superior title to 

the detriment of his cotenants; and (2) the making of an agreement with 

other co tenants, in which some advantage is gained by 'overreaching' the 

others." (Citing R. POWELL, supra at 619). 

Even though Plaintiffs and their fellow ESBC members are entitled 

to jointly use and access the park and recreation area (Tract B), and actually 

own an undivided interest in Tract B as tenants in common, the Defendant 

ESBC Board members (they too fellow tenants in common) permit the 

Black Lake Regatta, not a member of the ESBC, to rent the entire park and 

recreation area, and exclude their fellow cotenants, including Plaintiffs. 

This was and is contrary to the rights of their cotenants to use, possess, and 

enjoy Tract B, and represented an attempt by a select few Defendant 

cotenants to assert superior title to Tract B over and above their fellow 

cotenants, and to make an agreement to overreach their fellow cotenants, 

including Plaintiffs, in violation of their fiduciary duties to their cotenants, 

including Plaintiffs. 

3. Defendants are prohibited from creating an enforcement policy 
independent from the CC&Rs. 

The CC&Rs of every ESBC Division (CP 267, 275, 279, 284) 
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contains a provision establishing the exclusive method of enforcement of 

the CC&Rs, which states: 

Enforcement: Enforcement shall be by proceedings at law or in 
equity against any person or persons violating or attempting to 
violate any covenants either to restrain violation or to recover 
damages. 

At page 25 of its Brief the ESBC observes that that the word "or" 

comes before "in equity," and takes this to mean that "in equity" is meant 

to have a different meaning than "at law." While true, the ESBC then makes 

the broad and unsupported statement that "a proceeding in equity can ( and 

here it does) mean a proceeding of any kind seeking a fair outcome." 

(Emphasis added). The ESBC then claims that the alleged violation of the 

above covenant was the Board' s unilateral passage of an Enforcement 

Policy with Fine and Fee Schedule (CP 288-293) for violations of the 

CC&Rs by ESBC members, but attempts to evade the violation by 

summarily concluding that the policy: 

[W]as created by the Board for the purpose of equitably enforcing 
minor violations of CCR&Rs without incurring the costs of 
litigation over minor defenses ... the initial creation of the policy is 
clearly allowed by the plain language of the CC&Rs and does not 
violate the governing documents in any way. 

The ESBC's analysis of the above covenant at page 25 of its Brief 

is completely erroneous, primarily because the rubric of"proceedings at law 

or in equity" always means a court of law, especially when it involves the 
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enforcement of real covenants.2 To reiterate, proceedings at law or in equity 

to impose damages for violation of the CC&Rs, or to restrain violations of 

the same per the CC&Rs, equate to actions in court, and the alternative 

remedies of either requesting an injunction to restrain a violation (in equity), 

or seek damages (at law). 

Black's Law Dictionary, 1241 (8th ed.) defines "proceeding" as: "1. 

The regular or orderly progression of a lawsuit, including all acts and events 

between the time of commencement and the entry of judgment." Black's 

Law Dictionary (11th ed. 2019), defines "suit" as: 

Any proceeding by a party or parties against another in a court of 
law ... Also termed ... suit at law. 

* * * 

Today, since virtually all jurisdictions have merged the 
administration of law and equity, the terms action and suit are 
interchangeable. 

* * * 

2 The Pardees emphasize that where construction ofrestrictive covenants is necessitated by 
a dispute not involving the maker of the covenants, but rather among homeowners in a 
subdivision governed by the restrictive covenants, rules of strict construction against the 
grant and in favor of the free use ofland are inapplicable. Viking Props., Inc. v. Holm, 155 
Wn.2d 112, 120, 118 P.3d 322 (2005); Wilkinson v. Chiwawa Cmtys. Ass 'n, 180 Wn.2d 
241, 249-250, 327 P .3d 614(2014 ). In the subdivision context, the premise that covenants 
prevent land from moving to its most efficient use is generally not valid. Id. We give a 
covenant's language its ordinary and common use and will not read a covenant so as to 
defeat its plain and obvious meaning. Id. Moreover, the courts will place special emphasis 
on arriving at an interpretation that protects the homeowners' collective interests. Id. In 
interpreting a covenant, admissible extrinsic evidence does not include, among other 
things, evidence of a party's unilateral or subject intent as to the meaning of a contract 
word or term, or evidence that would vary, contradict, or modify the written word. 
Saunders v. Meyers, 175 Wn. App 427,439, 306 P.3d 978 (2013). 
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suit at law .... A suit conducted according to the common law or 
equity, as distinguished from statutory provisions .... Under the 
current rules of practice in federal and most state courts, the term 
civil action embraces an action both at law and in equity. Fed. R. 
Civ. P. 2. 

It is clear from these definitions that the phrase "by proceedings at 

law or in equity" refers to a civil action in a court of law. See also RCW 

9.12.010 ("any false suit at law or in equity in any court of this state . ... "); 

Matter of Guardianship of Hayes, 93 Wn.2d 228,232,608 P.2d 635 (1980) 

("The courts of this state have long recognized the inherent power of the 

superior court 'to hear and determine all matters legal and equitable in all 

proceedings known to the common law."'); Sorenson v. Pyeatt, 158 Wn.2d 

523, 531, 146 P.3d 1172 (2006) ("In matter of equity, 'trial courts have 

broad discretionary power to fashion equitable remedies.' ... A court will 

grant equitable relief only when there is a showing that a party is entitled to 

a remedy and the remedy at law is inadequate."). 

Specifically with respect to real covenants, 17 Wash. Prac., Real 

Estate§ 3.9 (2d ed.) states: 

Real covenants are . . . creations of the courts of common law. 
Therefore, the usual common law remedy, damages, must be 
available when they have been breached .... 

[I]n nearly all the running covenant cases in Washington, the 
plaintiffs have sought injunctions. Most of the cases have involved 
covenants that, if they ran at all, might be analyzed as running under 
either the common law theory of real covenants or the theory of 
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restrictions that run in equity. Usually the Washington supreme 
court and courts of appeals have not made it clear whether they 
regarded the covenants involved as common law or equitable. 
[S]ince equity's main work has always been to grant equitable relief 
upon common law rights, such as injunctions against trespass, an 
injunction against breach of a real covenant is clearly proper. 

Declaratory judgment also seems available in Washington to 
determine if threatened acts will breach a running covenant. Two 
decisions, one from the supreme court and one from the court of 
appeals, have been found in which judicial declarations were sought 
and obtained. 

(Footnotes omitted). The Washington State Bar Ass'n Real Property 

Deskbook, §8.7, similarly states: 

Injunctive relief is the most common remedy awarded in covenants 
cases. Depending on the circumstances, however, a plaintiff may be 
entitled to damages, a declaratory judgment, or attorney fees .... In 
the vast majority of covenants cases, the plaintiff seeks the equitable 
remedy of injunctive relief rather than damages . . .. Washington 
decisions determining whether to grant injunctive relief tend to 
focus on the merits of the particular case rather than upon the type 
ofrestriction ( equitable or common) at issue. 

* * * 

Practice Tip: If damages are the requested remedy in an action to 
enforce a running covenant, be sure also to request that the court 
provide equitable relief. Although monetary relief might not be 
available in all cases, injunctive relief generally will be awarded 
when the covenant is otherwise enforceable. 

In Saunders v. Meyers, 175 Wn. App. 427, 306 P.3d 978 (2013), the 

court addressed a CC&R provision that stated that where a party violated or 

attempted to violate any of the CC&Rs, any person owning real property 

governed by those CC&Rs, could lawfully prosecute "any proceedings at 
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law or in equity against the person or persons violating" those CC&Rs. 

Based upon this provision, the court in Saunders concluded that the 

respondents "were entitled to bring a legal action directly against the 

[appellants] for violating the covenants." Saunders, 175 Wn. App. at 438. 

CONCLUSION 

For the foregoing reasons, and those set forth in the Appellants' 

Amended Opening Brief, this case should be remanded for trial on the 

causes of action set forth in Plaintiffs' Second Amended Complaint for 

Damages, Declaratory Relief, and Injunctive Relief (CP 32-43) because 

genuine issues of material fact remain, and Defendants are not entitled to 

judgment as a matter of law on those causes of action. 

DATED this 30th day of August 2019. 
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~ 
William G. Pardee, Appellant 
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