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A. ASSIGNMENTS OF ERROR 

1. The trial court abused its discretion ordering a 

guardianship for T.H.’s person where the state did not prove 

that he is at significant risk of personal harm in his current 

setting. 

2. The trial court abused its discretion ordering a 

guardianship for T.H.’s estate where the state did not prove 

that he is at significant risk of financial harm based upon a 

demonstrated inability to adequately manage property or 

financial affairs. 

3. T.H. assigns error to finding of fact 5.1, which 

indicates without substantial evidence in the record that T.H. 

“is at significant risk of personal harm based on a 

demonstrated inability to adequately provide for his personal 

needs”. 

4. T.H. assigns error to finding of fact 5.2, which 

indicates without substantial evidence in the record, that T.H. 

“is at significant risk of financial harm based on a 

demonstrated inability to adequately manage his financial 

affairs.” 
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5. T.H. assigns error to finding of fact 5.5, which 

indicates without substantial evidence in the record, that T.H. 

“is unable to manage property without risk of harm….” 

6. T.H. assigns error to finding of fact 5.6, which 

indicates without substantial evidence in the record,  that “he 

has refused recommended medical care”. 

7. T.H. assigns error to finding of fact 5.7, which 

indicates without substantial evidence in the record, that T.H. 

“requires  a guardian to advocate for his needs and provide 

an additional layer of support to prevent him from coming to 

harm”. 

Issue Presented on Appeal 

1. Did the trial court abuse its discretion ordering a 

guardianship based on T.H.’ future rather than for T.H.’s 

current situation where there is no risk of harm to his person 

or estate, and his current setting is in his best interests and 

least restrictive?  

B. STATEMENT OF THE CASE 

 T.H. is a 74-year-old man who suffers from schizophrenia. 

RP 27, 73-74. T.H. has lived at Western State Psychiatric Hospital 
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(WSH) on and off since 2009. RP 28, 83. T.H. has achieved 

stability related to his mood and behavior while at Western State, 

but he still suffers from disorganized thoughts and grandiose 

delusions of being extremely wealthy and owning numerous 

homes. RP 45, 75-76, 109.  

 Based on T.H.’s improved psychological state, Western 

State wants to discharge him from the hospital. RP 68. T.H. does 

not seem to want to leave WSH and refuses to cooperate with the 

discharge process. 71. Specifically, T.H. refused to apply for 

Medicaid for discharge because he believes he is very wealthy and 

can afford his own care. RP 71-72. 

The Washington State Department of Social and Health 

Services initiated proceedings to have a legal guardian appointed 

to T.H. for the purpose of assisting in the discharge process. CP 

21-24. The trial court appointed a guardian ad litem (GAL) and T.H. 

elected to proceed to a bench trial on the issue of his incapacity. 

CP 27, 76-79. The court ordered the appointment of a guardian for 

T.H. and his estate. CP 24. 

 T.H. was diagnosed with schizophrenia when he was 16 

years old and has been admitted and discharged from Western 
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State Hospital on 11 previous occasions without ever needing a 

guardian. RP 73-74 -83. RP 125. According to Dr. Nancy Larsen, 

PhD, the ward psychologist, T.H. does very well in a structured 

setting like WSH. RP 99.  

 T.H. earns money in WSH and unlike many other residents 

is able to manage his earnings well and knows how to make his 

funds last until he is eligible to obtain more funds for daily pocket 

money needs. RP 106. T.H.’s mood is stable and his nutritional, 

financial and other needs are all well met in this current setting. RP 

109. T.H. states that he does not want to take his medications, but 

does so without issue. RP 105. 

 Despite T.H. not being at any risk of harm, Larsen 

recommended appointing a guardian to look after T.H.’s best 

interests. RP 110. Dr. Epistola, a psychiatrist, filed the formal 

request for a guardian but did not testify. RP 111. Larson relied on 

Epistola’s report, even though the report was not admitted into 

evidence. Ex. 4; RP 111-12. 

 Larsen acknowledged that an adult home would provide for 

T.H.’s needs, but recommended a guardian to assist with daily 

needs despite acknowledging that a guardian would only see T.H. 
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monthly or quarterly, expect perhaps in the beginning where the 

contact could be more frequent. RP 115-16, 125. 

a place where he has someone to make sure that he's 
receiving his medications; that he is provided with 
nutritious meals; that he has a safe place to sleep at 
night; you know, that he has adequate proper food 
and clothing when he leaves the building, that type of 
thing. So where there's assistance for anything that  
he's not able to do independently; that there's a 
proper support there to help him to maintain his 
highest level of possible functioning. 
 

RP 115-16. 

On a prior occasion, T.H. was taken to an adult facility to see 

if he wanted to live there, but refused to go inside, preferring to 

return to WSH. RP 121-22. Larsen admitted that with or without a 

guardian, no one could force T.H. to leave WSH. RP 121-22. 

Larsen also admitted that no one could force T.H. to take his 

medications. RP 102. 

Suzanne Winiger, the GAL with a nursing and legal 

background appointed to T.H.’s case, reviewed all of the reports 

and met with T.H. nine months earlier. RP 42-44. Her only concern 

for T.H. consisted of moving T.H. to a non-structured location, even 

though no one made this recommendation. RP 42-43, 70, 79, 82-

83, 88-89. Winiger believed that T.H. should retain the right to 
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make medical, social and health related decisions. RP 43.  

Winiger has no information on T.H. financial status, but did 

not think that he could manage any large transactions on his own. 

RP 45. T.H. believes he is wealthy, but there is no evidence to 

support this. By contrast, the evidence established that T.H. is on 

SSI disability and receives $947 per month. RP 30-32, 75. Winiger 

spoke to a potential guardian who was not available. RP 50.  

Winiger believes that T.H. is well cared for in his current 

setting but would need a limited guardian to manage finances only 

if he was discharged. RP 48-49, 54. Winiger’s sole concern, like 

Larsen’s, related to the prospect of releasing T.H. to a non-

structured facility, but Winiger recognized that a guardian could not 

keep T.H. safe. RP 56-57, 115-16, 125. 

[A] guardian isn't going to solve his issues to keep 
him safe, healthy nutrition. They can control the 
money, they can control where it's spent in that realm 
and make sure he has shelter, but they can't force it. 
So I think from that perspective there are a lot of 
great things he can do on his own, but without family 
support, without outside supports like that, I think the 
risk for him was too great for me to say there's 
nothing that he needs if he should have to leave this 
secure facility.  
 

RP 56-57. 
  
 Jessica Kastle is a psychiatric social worker who is part of 
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the discharge team at WSH. RP 63-64. She works with T.H. daily. 

RP 68. Kastle, like Larsen and Winiger agrees that T.H. needs a 

structured environment. RP 70. Kastle believes the least restrictive 

setting is an adult home where all of his needs would be met. RP 

70, 79.  

Like the others, her only area of concern involves T.H.’s 

unwillingness to cooperate with applying for Medicaid to pay for an 

adult home. RP 89. Kastle testified that this is necessary for 

discharge, even though T.H. has been discharged 11 times without 

a guardian. RP 71-73, 77, 80-83. Kastle did admit that the least 

restrictive alternative in lieu of a guardian would consist of a 

psychiatrist filling out a form indicating that T.H. needs a payee. RP 

77-78. WSH is the current payee. RP 48-49. 

 T.H. moved to dismiss the state’s petition before trial began 

on the grounds that the psychiatrist who evaluated him and 

provided a report to the trial court pursuant to RCW 11.88.045(4) 

did not appear at trial to testify in support of the state’s petition. RP 

8-9, 11-13. The state argued that the statute did not require the 

person who prepared the report to testify at trial and that the statute 

was satisfied so long as the author filed a written report. RP 15-16.  
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 The appointed GAL informed the court that she was 

confused by the state’s petition for a guardian because T.H.'s 

needs were being met in his current residence and there was no 

evidence that a guardian was currently needed. RP 40. The trial 

court denied T.H.’s motion to dismiss. RP 17. 

 The court orally ruled that it would appoint a guardian. RP 

138. 

Based on 11.88.010, I think I do have the power and 
authorization, based on the argument, based on the 
briefing, and most importantly based on the witness 
testimony, to appoint a limited guardian in this case in 
conformance with the guardian ad litem report. I have 
found by clear, cogent and convincing evidence that 
[TH]  is incapacitated as to his person because he is 
at significant risk of personal harm based on 
demonstrated inability to adequately provide for his 
own nutrition health, housing, or physical safety.  
 

Id. 

Okay. As to the estate, I also find that he is 
incapacitated, based on the fact that he is at 
significant risk of financial harm, due to a 
demonstrated inability to adequately manage property 
or financial affairs. Now as to those two findings by 
clear, cogent and convincing evidence, I do want 
them somewhat limited. The first with regard to the 
person should be limited by the limitations suggested 
by the guardian ad litem. As to the second, it would 
mean those very limited financial distributions to [TH] 
so that he can have a modest amount of –  
 
THE COURT: -- personal spending money. Thank 
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you.  
 
And I do find that this guardianship is in his best 
interest so that an investigation can be made on a 
less restrictive alternative, some kind of a structured 
setting; not assisted living because that's where he 
ran into trouble before apparently, something living in 
the community, but it truly would have to be very 
structured with obviously some kind of a facility that 
understands his history and medical concerns. And 
then I hesitate on this last one but I'm inclined to 
retain jurisdiction on the issue of who should be the 
guardian, what should be the facility, what are the 
parameters of the structure, and so forth, so that he is 
safe and so frankly he's not a risk to himself or a risk 
to wherever he ends up being and the personnel at 
that facility. 
 

RP 138-39. The written order is attached as Appendix A and 

provides in relevant as follows: 

5.1 [TH] is at significant risk of personal harm based upon a 

demonstrated inability to adequately provide for his personal 

needs.  

5.2 [TH] is at significant risk of financial harm based upon a 

demonstrated inability to adequately manage his financial 

affairs.  

5.3 He has history of not sufficiently managing his mental 

health needs, leading to harmful interactions with others and 

law enforcement. 

5.4. He lacks the cognitive organization to manage anything 

more than small amounts of money. 

5.5 He is unable to manage property without the risk of 

harm, delusionally believing that he has millions of dollars in 

the bank and owns multiple properties. 
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5.6 He has refused recommended medical care. 

5.7 His condition has recently stabilized to the point that he 

could live in a highly structured community setting, but 

requires a guardian to advocate for his needs and provide an 

additional layer of support to prevent him from coming to 

harm.  

5.8 Based upon the recommendation of the Guardian ad 

Litem, the Court finds that he understands the process and 

importance of voting, so he will retain his right to vote. 

6. Guardian: There is no named proposed guardian at the 

tin this order is entered. The guardian shall be a certified 

professional. 

7. Guardian ad Litem Fees and Costs: 

[x] The Guardian ad Litem was appointed at [x] County [ ] 

estate expense and shall be paid according to her Pierce 

County contract. 

8. Bond: The assets of the Alleged Incapacitated Person: 

[x] Total less than three thousand dollars ($3,000) and 

therefore no bond is required. 

[ ] Are to be place in a blocked account with an insured 

financial institution or are to be held by a bank or trust 

company, and therefore no bond is required. 

[ ] Are in whole or in part to be held by the Guardian and 

bond in the amount of $ ____________ is required. 

9. Right to Vote: The Alleged Incapacitated Person 

[x] is 

[ ] is not 

capable of exercising the right to vote due to the following 

facts [TH] could articulate what it meant to vote, and the 

process, purpose, and importance of voting.  
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CONCLUSIONS OF LAW 

1. [TH] is an incapacitated Person within the meaning of 

RCW Chapter 11.88, and a [x] the Alleged Incapacitated 

Person is capable of managing some personal and/or 

financial affairs, but is in need of the protection and 

assistance of a limited Guardian of his or her 

[x] person 

[x] estate 

CP 92-93. 

The AAG clarified for the court that the civil commitment 

court under RCW 71.05, and this court under RCW 11.88, retain 

concurrent jurisdiction as long as T.H. remains civilly committed. 

RP 139-43. The court ordered a guardian without a known guardian 

available and sealed exhibits 1-4. RP 150-51. The parties explained 

that there cannot be a guardianship without a guardian appointed. 

RP 153. T.H. timely appealed. RP 156-57; CP 108-122. 

C. ARGUMENT 

1. THE TRIAL COURT ABUSED ITS 
DISCRETION BY APPOINTING A 
GUARDIAN OVER T.H. AND HIS 
ESTATE WHERE HE WAS NOT 
UNABLE TO MANAGE HIS AFFAIRS 
AT THE TIME THE GUARDIANSHIP 
WAS SOUGHT 

 
 The trial court misinterpreted the guardianship statute to 

order a guardianship based on the future possibility that T.H. may 
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be at risk of harm if moved from WSH, but not based on any current 

risk of harm. CP 27-31. In reviewing errors of law, the appellate 

court reviews de novo. See, e.g., Lyster v. Metzger, 68 Wn.2d 216, 

226, 412 P.2d 340 (1966); Sdorra v. Dickinson, 80 Wn. App. 695, 

701, 910 P.2d 1328 (1996).  

 Appointing a guardian is a tremendous intrusion on a 

person’s liberty. Andrews, The Elderly in Guardianship: A Crisis of 

Constitutional Proportions, 5 Elder L.J. 75 (1997).  The Washington 

State Legislature has clearly expressed that guardianship is only to 

be imposed as a last resort, and that the authority of a guardian is 

to be limited and tailored to the needs of an incapacitated person. 

RCW 11.88.05. (“liberty and autonomy should be restricted through 

the guardianship process only to the minimum extent necessary 

….”) RCW 11.88.05. 

The court may not order a guardianship unless it is in the 

best interests of the individual. In re Guardianship of Ingram, 102 

Wn.2d 827, 842, 689 P.2d 1363 (1984). “The court need not place 

on any party any particular burden of proof or persuasion, nor give 

any presumption of validity to the petition of the guardian or 

guardian ad litem.”  

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966112394&pubNum=0000661&originatingDoc=Ie5b596a0ddf111e9b8aeecdeb6661cf4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966112394&pubNum=0000661&originatingDoc=Ie5b596a0ddf111e9b8aeecdeb6661cf4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996056782&pubNum=0000661&originatingDoc=Ie5b596a0ddf111e9b8aeecdeb6661cf4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996056782&pubNum=0000661&originatingDoc=Ie5b596a0ddf111e9b8aeecdeb6661cf4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0108324418&pubNum=0102191&originatingDoc=I6654157bfc0811e18bacc5fb674fcefb&refType=LR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0108324418&pubNum=0102191&originatingDoc=I6654157bfc0811e18bacc5fb674fcefb&refType=LR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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Thus, while the guardian has the authority to “assert the 

incapacitated person's rights and best interests” RCW 

11.92.043(4), it remains at all times the responsibility of the court to 

make the decision as to the ward's best interest. Ingram, 102 

Wn.2d at 842.  

The goal of a guardianship is to do what the ward would do, 

if the ward were competent to make the decision in question. Id. at 

838. Superior courts are authorized to appoint guardians for 

the persons and estates of incapacitated persons upon determining 

that the individual is at a significant risk of personal or financial 

harm as a result of incapacities provided by statute. RCW 

11.88.010(1). The guardianship act, chapter 11.88 RCW, sets forth 

the procedure for establishing guardianships and limited 

guardianships for incapacitated persons. In re Marriage of Blakely, 

111 Wn. App. 351, 357, 44 P.3d 924 (2002). 

 The legislative intent of the guardianship statutes is to 

enable all people of this state “to exercise their rights under the law 

to the maximum extent, consistent with the capacity of each 

person. RCW 11.88.05. Liberty and autonomy are “to be restricted 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000259&cite=WAST11.92.043&originatingDoc=I106ea936160911e1a4dda8d3ae9c068b&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000259&cite=WAST11.92.043&originatingDoc=I106ea936160911e1a4dda8d3ae9c068b&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984151659&pubNum=661&originatingDoc=I106ea936160911e1a4dda8d3ae9c068b&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984151659&pubNum=661&originatingDoc=I106ea936160911e1a4dda8d3ae9c068b&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
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through the guardianship process only to be minimum extent 

necessary ….”. Id.  

 Initially, to legally appoint a guardian over a person’s wishes, 

the court must determine the person to be incapacitated at the time 

appointment is sought and currently at risk of harm, rather than at 

some other time. RCW 11.88.010(1). An “incapacitated” person 

means “the individual has a significant risk of personal harm based 

upon a demonstrated inability to adequately provide for nutrition, 

health, housing, or physical safety.” RCW 11.88.010(1)(a). 

 “Incapacitated” as to the person’s estate means “the 

individual is at significant risk of financial harm based upon a 

demonstrated inability to adequately manage property or financial 

affairs.” RCW 11.88.010(1)(b). The decision regarding incapacity is 

a legal not a medical decision. RCW 11.88.010(1)(c). T.H. does not 

challenge that he is incapacitated. Rather he argues that he is in a 

setting where there is no risk of harm to his person or estate, and 

he is capable of managing all of his affairs in his current setting 

without a guardian. 

 There is insufficient evidence to support findings of fact 5.1, 

5.2, 5.3 because T.H. is not at a risk of harm; he is able to manage 
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himself and his affairs in his current setting. All of the state’s 

experts testified that all of T.H.’s needs were being met at WSH, 

and that he is able to manage his needs in his current setting 

without a guardian. RP 42-43, 48-49, 54, 56-57, 70-74, 77, 79, 80-

83, 88-89, 105-06, 109-10, 125. The only concern arose regarding 

the possibility of T.H. needing a financial guardian for his estate if 

he was discharged, but there was no evidence that he had an 

estate outside his receipt of less than $1000 per month for SSI. RP 

30-32, 75.  

Further, the evidence indicated that T.H. manages his daily 

pocket money without assistance. RP 106. In sum, there is no 

evidence to support findings of fact 5.1, 5.2, 5.3 5.5. T.H. manages 

his limited property. Similarly, there is no evidence to support 

finding of fact 5.6 which stated T.H. has refused recommended 

medical care. Rather T.H. refused to fill out Medicaid paperwork. 

RP 72. 

  The guardianship statutes do not seem to authorize 

appointment of a guardian to serve the interests of WSH in 

discharging a patient who is doing well and does not meet the 

criteria for being at risk of harm to himself or to his estate. RCW 
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11.88.010. Guardianship is a last resort measure and is not needed 

in this case. Id. RP 70, 79, 115-16, 125.  

At most, as indicated by Kastle T.H. may need a payee if 

discharged from WSH. RP 42-43, 48-49, 54, 56-57, 70-74, 77, 79, 

80-83, 88-89, 105-06, 109-10, 125. If discharged to an adult home, 

like the previous 11 occasions, such a structured setting would take 

care of T.H.’s daily needs whereas as guardian would only be in 

contact with T.H. on a monthly or quarterly basis at best, and 

therefore would have no ability to prevent any harm coming to T.H. 

RP 70, 79, 115-16, 125.  

 Least Restrictive Alternative 

RCW 11.001.501 authorizes the court to order a protective 

arrangement instead of a guardianship as a least restrictive 

alternative. RCW 11.001.501(1)(a). Currently, T.H. is in a protective 

arrangement where he is stable and does not wish to leave. An 

adult home is also a protective setting that can be arranged without 

a guardian, but with the assistance of a payee. RP 77-78. T.H. is 

doing very well in WSH and there is no evidence he desires a 

change in placement. If he should desire to move, the court could 

provide him with a payee, least restrictive alternative for T.H. that is 
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in his best interests. Ingram, 102 Wn.2d at 842.  

D. CONCLUSION 

 The trial court abused its discretion by appointing a guardian 

for T.H.’s person and estate based on WSH’s wish to discharge him 

rather than based on T.H. residing is in a protective setting that is 

both least restrictive and in his best interests.  

 DATED this 21st day of October 2019. 
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