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I. ASSIGNMENTS OF ERROR 

1. The trial court violated Vic Gardenhire’s constitutional right to 

represent himself. 

2. The trial court erred when it found Vic Gardenhire guilty of 

felony harassment. 

3. The trial court violated CrR 6.1(d) by failing to enter written 

findings of fact and conclusions of law following a bench trial 

on stipulated facts. 

II. ISSUES PERTAINING TO THE ASSIGNMENTS OF ERROR 
 

1. Did the trial court violate Vic Gardenhire’s constitutional right 

to represent himself when it denied him pro se status even 

though he was not overly disruptive and was not 

purposefully trying to delay the proceedings?  (Assignment 

of Error 1) 

2. Should Vic Gardenhire’s felony harassment conviction be 

reversed where the stipulated facts show that Gardenhire 

only told the victim that he would “kick your ass,” which is not 

a threat to kill and therefore does not establish beyond a 

reasonable doubt the essential element of felony 

harassment?  (Assignment of Error 2) 

3. Should this Court remand for entry of written findings and 



 2 

conclusions where CrR 6.1(d) requires entry of written 

findings of fact and conclusions of law following a bench trial, 

and where the trial court failed to orally explain its ruling and 

failed to enter written findings and conclusions after Vic 

Gardenhire’s stipulated facts bench trial?  (Assignment of 

Error 3) 

III. STATEMENT OF THE CASE 

 According to the police reports and affidavit of probable 

cause filed in this case, police responded to a 911 domestic 

violence call in the early morning hours of June 10, 2017.  (CP 1, 

51)  Officers found Linda Brown (formerly Linda Gardenhire) 

standing on the front porch, crying hysterically.1  (CP 1, 51; 

04/01/19 RP 31)  Brown told the officers that her husband, Vic Lee 

Gardenhire, had choked her and hit her.  (CP 1, 51)  She tried to 

call 911, but Gardenhire took her phone away from her.  (CP 1, 51)   

 Antonio Valencia also lived in the apartment with Gardenhire 

and Brown.  (CP 1, 51)  He was awakened by Linda’s screams for 

help.  (CP 2, 51)  He saw Gardenhire choke and slap Brown.  (CP 

                                                 
1  At the time of the incident, Linda Brown went by the name Linda Gardenhire, 
and she is referred to in the affidavit and in a subsequent protection order as 
Linda Gardenhire.  To avoid confusion in this brief, however, she will be referred 
to as Linda Brown herein. 
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2, 51)  When Valencia tried to intervene and call 911, Gardenhire 

slapped the phone out of Valencia’s hand and told Valencia, “I’m 

going to kick your ass.”  (CP 2, 52) 

The State charged Gardenhire with one count of second 

degree assault-domestic violence, one count of felony harassment-

domestic violence, and two counts of interfering with the reporting 

of domestic violence.  (CP 3-4)  The superior court also entered a 

no-contact order prohibiting Gardenhire from contacting Brown 

“directly, in person or through others, by phone, mail, or electronic 

means[.]”  (Exh. 1)  The order made an exception for contact 

“through 3rd party for child visitation [and] email and text contact for 

work purposes only.”  (Exh. 1) 

Gardenhire agreed to waive his right to a jury trial in 

exchange for entry into a diversion program.  (CP 5-7; 01/25/18 3-

8)  As part of the diversion agreement, Gardenhire stipulated to the 

facts contained in the police reports, and agreed that those facts 

would establish the elements of the charges.  (CP 6)  Gardenhire 

also agreed to a number of conditions, including a reporting 

requirement, domestic violence treatment, and “having no criminal 

law violations during the period of diversion.”  (CP 7)  Gardenhire 

also agreed to “abide by any No Contact, Restraining, Protection, 
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or Anti-Harassment orders.”  (CP 7)    

Gardenhire’s “successful completion of the program would 

result in a reduction of charges to one count of fourth degree 

assault-domestic violence, one count of misdemeanor harassment-

domestic violence, and one count of interfering with the reporting of 

domestic violence.  (CP 5)2 

Gardenhire complied with the conditions for nearly a year, 

but the State eventually filed a motion to revoke diversion after 

receiving a report that Gardenhire had violated the no-contact order 

by having a telephone conversation with Brown.  (CP 15-21) 

Gardenhire asked to be allowed to represent himself at the 

revocation hearing.  (03/07/19 RP 4, 6)  Gardenhire responded 

appropriately to the court’s questions about his education level, his 

experience with the law, his understanding of the charges against 

him, and the potential sentencing consequences if convicted on the 

original charges.  (03/07/19 RP 6-10)  Gardenhire spoke out-of-turn 

a few times, and was ordered by the judge to stop.  (03/07/19 RP 8-

9)  Gardenhire acknowledged the judge’s directive and returned to 

answering the court’s questions.  (03/07/19 RP 9)   

                                                 
2 A copy of the diversion agreement is attached in Appendix A. 
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After a few more productive questions and answers, 

Gardenhire tried to ask the judge a question.  The judge responded 

by ending the colloquy and stating: 

I find that Mr. Gardenhire does not have the 
ability to represent himself, because he cannot follow 
the court’s simple direction, and he would be held to 
the same standards as a lawyer.  A lawyer cannot talk 
out of turn.  Mr. Gardenhire talks out of turn.   

The court has asked multiple times for him to 
stop and to simply answer the questions that were 
being asked.  He had an inability to do that, and 
therefore he does not have the ability to represent 
himself in this matter … and he cannot knowingly and 
voluntarily waive his rights to counsel, because he 
has an inability to represent himself for the reasons 
that I have articulated.  And he has no training in the 
law and is facing a strike offense and a prison 
sentence.  Therefore, I deny his request at this time to 
represent himself 

 
(03/07/19 RP 10-11)3 

At the next hearing, before a different judge, Gardenhire 

again asked permission to represent himself.  (04/01/19 RP 8)  The 

court denied the request without conducting any colloquy or inquiry, 

because “that request was made at the prior hearing in this matter.  

That request has been denied, and I am not going to revisit that 

issue given there has already been a judicial determination of that 

                                                 
3 The portion of the transcript containing the court’s entire colloquy with 
Gardenhire on his request to represent himself is attached in Appendix B. 
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request.”  (04/01/19 RP 10) 

The court proceeded with the revocation hearing on April 1, 

2019.  Linda Brown testified that Gardenhire contacted her by 

telephone on November 9, 2018.  She knew it was Gardenhire 

because she recognized his voice and because of the content of 

their conversation.  (04/01/19 RP 33-34)  The court found by a 

preponderance of the evidence that Gardenhire breached the 

conditions of the diversion agreement, and entered an order 

revoking the diversion agreement.  (04/01/19 RP 46-47; CP 81, 96-

97, 133-34)  

The court then reviewed the police reports and other 

documents containing stipulated facts, and found Gardenhire guilty 

of the original charges.  (04/01/19 RP 49)  The court imposed a 

standard range sentence totaling 14 months of confinement.  

(04/11/19 RP 80-81; CP 121-22)  Gardenhire filed a timely Notice 

of Appeal.  (CP 103) 

IV. ARGUMENT & AUTHORITIES 

A. THE TRIAL COURT VIOLATED GARDENHIRE’S CONSTITUTIONAL 

RIGHT TO REPRESENT HIMSELF WHEN IT DENIED HIS REQUEST 

TO REPRESENT HIMSELF. 
 

 Criminal defendants have an explicit right to self-

representation under the Washington Constitution and an implicit 
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right under the Sixth Amendment to the United States Constitution.  

Wash. Const. art. I, § 22 (“the accused shall have the right to 

appear and defend in person”); U.S. Const. amend. 6; Faretta v. 

California, 422 U.S. 806, 819, 95 S. Ct. 2525, 45 L. Ed. 2d 562 

(1975).  This right is so fundamental that it is afforded despite its 

potentially detrimental impact on both the defendant and the 

administration of justice.  Faretta, 422 U.S. at 834; State v. 

Vermillion, 112 Wn. App. 844, 51 P.3d 188 (2002).   

Although the trial court’s duties of maintaining the 
courtroom and the orderly administration of justice are 
extremely important, the right to represent oneself is a 
fundamental right [and the] value of respecting this 
right outweighs any resulting difficulty in the 
administration of justice. 
 

State v. Madsen, 168 Wn.2d 496, 504, 229 P.3d 714 (2010). 

The trial court’s denial of the right to defend in person is 

reviewed for abuse of discretion.  State v. Hemenway, 122 Wn. 

App. 787, 792, 95 P.3d 408 (2004).  A trial court abuses its 

discretion if its “decision is manifestly unreasonable or ‘rests on 

facts unsupported in the record or was reached by applying the 

wrong legal standard.’”  Madsen, 168 Wn.2d at 504 (quoting State 

v. Rohrich, 149 Wn.2d 647, 654, 71 P.3d 638 (2003)). 

“A court may not deny a motion for self-representation based 
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on grounds that self-representation would be detrimental to the 

defendant’s ability to present his case or concerns that courtroom 

proceedings will be less efficient and orderly than if the defendant 

were represented by counsel.”  Madsen, 168 Wn.2d at 505.  

Rather, the trial court may only deny a motion to proceed pro se 

when the request is equivocal, untimely, involuntary, or made 

without a general understanding of the consequences.  Madsen, 

168 Wn.2d at 504-05.  Once granted, the court may appoint 

standby counsel or allow for hybrid representation.  Madsen, 168 

Wn.2d at 509 n.4. 

 In Madsen, the trial court denied the defendant’s request to 

represent himself because, in the trial court’s opinion, “Madsen had 

been ‘extremely disruptive,’ ‘repeatedly addressed the court at 

inopportune times,’ and ‘consistently showed an inability to follow or 

respect the court’s directions.’”  Madsen, 168 Wn.2d at 502-03.  

Madsen appealed the denial of his motion to proceed pro se, and 

our Supreme Court reversed Madsen’s conviction, stating: 

Though Madsen did interrupt the trial court on several 
occasions, Madsen was trying to address substantive 
issues that the record shows he clearly thought were 
unresolved and were not addressed by the court.  A 
court may deny pro se status if the defendant is trying 
to postpone the administration of justice.  Madsen 
never requested a continuance.  A court may not 
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deny pro se status merely because the defendant is 
unfamiliar with legal rules or because the defendant is 
obnoxious.  Courts must not sacrifice constitutional 
rights on the altar of efficiency. 
 

Madsen, 168 Wn.2d at 509 (emphasis added).   

 In this case, Gardenhire’s behavior was not nearly as 

“obnoxious” as Madsen’s behavior.  Gardenhire veered off-topic or 

made irrelevant comments a few times, but when admonished by 

the court he immediately and respectfully returned to the topic at 

hand and answered the court’s questions.  (03/07/19 RP 6-7, 9)   

There was no indication that Gardenhire was purposefully 

trying to disrupt or delay the proceedings.  He attempted to and did 

answer the court’s questions appropriately, and he did not request 

a continuance or ask to delay the hearing.  The court did not deny 

Gardenhire’s request because it was equivocal, untimely, 

involuntary, or made without a general understanding of the 

consequences.  Instead, the judge denied Gardenhire’s request to 

represent himself simply because he “talks out of turn.”  (03/07/19 

RP 10)  This is not a proper reason to deny such a valued 

constitutional right. 

 The trial court’s decision to deny Gardenhire his right to 

represent himself was an abuse of discretion.  The improper denial 
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of the right to proceed pro se requires reversal, whether or not 

prejudice results.  Vermillion, 112 Wn. App. at 851; State v. 

Stenson, 132 Wn.2d 668, 737, 940 P.2d 1239 (1997) (“The 

unjustified denial of this [pro se] right requires reversal”).  

Therefore, the trial court’s revocation of the diversion agreement 

and its findings of guilt should be reversed.  

B. THE EVIDENCE DID NOT ESTABLISH BEYOND A REASONABLE 

DOUBT ALL OF THE ELEMENTS OF FELONY HARASSMENT. 
 

 The evidence presented to the court at the bench trial did not 

establish beyond a reasonable doubt that Gardenhire threatened to 

kill Valencia, which is an essential element of felony harassment as 

charged in this case.4   

“Due process requires that the State provide sufficient 

evidence to prove each element of its criminal case beyond a 

reasonable doubt.”  City of Tacoma v. Luvene, 118 Wn.2d 826, 

849, 827 P.2d 1374 (1992) (citing In re Winship, 397 U.S. 358, 90 

S. Ct. 1068, 25 L. Ed. 2d 368 (1970)); U.S. Const. amend. 14.  This 

requirement applies as well in a stipulated facts trial.  In a stipulated 

facts trial the defendant does not stipulate to guilt.  Instead, the trial 

                                                 
4 A challenge to the sufficiency of the evidence supporting a conviction may be 
raised for the first time on appeal, even when the appeal is from a stipulated facts 
trial.  RAP 2.5(a)(3); City of Seattle v. Slack, 113 Wn.2d 850, 859, 784 P.2d 494 
(1989); State v. Mierz, 127 Wn.2d 460, 469, 901 P.2d 286 (1995). 
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court must still make a determination of guilt and the State 

continues to bear the burden of proving each element of each 

charge beyond a reasonable doubt.  State v. Mierz, 127 Wn.2d 

460, 469, 901 P.2d 286 (1995); State v. Jacobson, 33 Wn. App. 

529, 534, 656 P.2d 1103 (1982).5 

Evidence is sufficient to support a conviction only if, viewed 

in the light most favorable to the prosecution, it permits any rational 

trier of fact to find the essential elements of the crime beyond a 

reasonable doubt.  State v. Salinas, 119 Wn.2d 192, 201, 829 P.2d 

1068 (1992).  “A claim of insufficiency admits the truth of the State’s 

evidence and all inferences that reasonably can be drawn 

therefrom.”  Salinas, 119 Wn.2d at 201. 

RCW 9A.46.020(1) provides in relevant part that a person is 

guilty of harassment if:  

(a) Without lawful authority, the person knowingly 
threatens:  
(i) To cause bodily injury immediately or in the future 
to the person threatened or to any other person; . . . 
and 
(b) The person by words or conduct places the person 

                                                 
5 The diversion agreement does include language that Gardenhire stipulates “that 
the facts contained within the investigation reports are sufficient for a trier of fact 
to find me guilty[.]”  (CP 6)  However, strict enforcement of this language would 
make the diversion agreement “tantamount to a guilty plea,” and would require 
the court to engage in the procedural requirements of CrR 4.2.  See State v. 
Wiley, 26 Wn. App. 422, 425-27, 613 P.2d 549 (1980); State v. Johnson, 104 
Wn.2d 338, 340-41, 705 P.2d 773, 774 (1985). 
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threatened in reasonable fear that the threat will be 
carried out. 
 

Harassment is a gross misdemeanor, but is elevated to a felony if 

“the person harasses another person … by threatening to kill the 

person threatened or any other person.”  RCW 

9A.46.020(2)(a)(b)(ii).  The State alleged that Gardenhire 

committed felony harassment under RCW 9A.46.020(2)(b)(ii) 

because he “knowingly threatened to kill, immediately or in the 

future Antonio D. Valencia.”  (CP 3) 

 Gardenhire agreed to a bench trial on stipulated facts “based 

solely upon the law enforcement/investigating agency’s reports[.]”  

(CP 6)  In the incident report narrated by Officer Reisher, it states 

that “Antonio told me that Vic threatened Antonio by saying ‘I’m 

going to kick your ass’.  Antonio told me that he did believe that Vic 

was going to assault him.”  (CP 52)   

 “I’m going to kick your ass” is not a threat to kill.  Nor did 

Vanencia appear to interpret it as a threat to kill, as he only told 

Officer Reisher that he believed Gardenhire would “assault” him, 

not that he believed Gardenhire would kill him. 

 “I’m going to kick your ass” is commonly understood to mean 

that the speaker intends to hurt, not kill, the person threatened.  In 
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State v. Cross, for example, the defendant told an arresting police 

officer he would “kick [his] ass if [I] wasn’t in handcuffs.”  156 Wn. 

App. 568, 580, 234 P.3d 288, 294 (2010) (alterations in original).  

This Court noted at the outset that “Cross did not threaten to kill 

Officer Williams” and therefore the State properly charged Cross 

with misdemeanor harassment rather than felony harassment.  

Cross, 156 Wn. App. at 582. 

 Likewise here, Gardenhire did not threaten to kill Valencia.  

The evidence did not support the trial court’s finding that this crime 

was proved.  Gardenhire’s harassment conviction must be vacated 

and dismissed.6 

C THE TRIAL COURT’S FAILURE TO ENTER WRITTEN FINDINGS OF 

FACT AND CONCLUSIONS OF LAW FOLLOWING THE BENCH TRIAL 

IS NOT HARMLESS AND REQUIRES REMAND. 
 
The trial court erred by failing to enter written findings of fact 

and conclusions of law following the bench trial on stipulated facts, 

and its oral findings are inadequate to permit a thorough appellate 

review. 

CrR 6.1(d) requires entry of written findings of fact and 

                                                 
6 The reviewing court should reverse a conviction and dismiss the prosecution for 
insufficient evidence where no rational trier of fact could find that all elements of 
the crime were proven beyond a reasonable doubt.  State v. Hardesty, 129 
Wn.2d 303, 309, 915 P.2d 1080 (1996); State v. Hickman, 135 Wn.2d 97, 103, 
954 P.2d 900 (1998). 
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conclusions of law following a bench trial.7  The findings should 

include the elements of each crime separately and specify the 

factual basis for each.  State v. Denison, 78 Wn. App. 566, 570, 

897 P.2d 437 (1995).  The findings of fact must be sufficient to 

inform the appellate court how the trial court decided all material 

issues.  Daughtry v. Jet Aeration Co., 91 Wn.2d 704, 707, 592 P.2d 

631 (1979).   

If the trial court fails to enter sufficient findings and 

conclusions, it is harmless error if the trial court’s oral findings are 

sufficient to permit appellate review.  State v. Smith, 145 Wn. App. 

268, 274, 187 P.3d 768 (2008).  If the oral findings are conclusory 

or otherwise insufficient for review, the reviewing court must 

remand for entry of sufficient findings.  State v. Strong, 23 Wn. App. 

789, 793, 599 P.2d 20 (1979); Daughtry, 91 Wn.2d at 711. 

The record here is completely devoid of any findings or 

conclusions, either oral or written.  The trial court never entered 

written findings and conclusions.  And its oral ruling is extremely 

brief and conclusory: 

Based on the reports that I am allowed to review in 
deciding the guilt of the defendant in this case, 

                                                 
7 “In a case tried without a jury, the court shall enter findings of fact and 
conclusions of law.  In giving the decision, the facts found and the conclusions of 
law shall be separately stated.”  CrR 6.1(d). 
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pursuant to the diversion agreement I am finding the 
defendant guilty of those charges. 
 

(04/01/19 RP 49)  This oral finding does not explain how the facts 

in the reports met the elements of the crimes and is not a suitable 

substitute for written findings. 

Furthermore, as argued above, the trial court obviously 

overlooked the fact that proof of one essential element of 

harassment was totally lacking in the record.  Without any oral or 

written findings, it is impossible to determine whether the trial court 

overlooked or misunderstood essential elements of the remaining 

crimes.  The lack of adequate oral or written findings is therefore 

not harmless error. 

When a trial court fails to enter written findings of fact and 

conclusions of law following a bench trial, the proper remedy is to 

remand for entry of those findings and conclusions.  State v. Head, 

136 Wn.2d 619, 622, 964 P.2d 1187 (1998).  This case should be 

remanded for entry of written findings and conclusions. 

V. CONCLUSION 

 The trial court violated Gardenhire’s fundamental right to 

represent himself when it denied his request simply because of 

frustration with his talking “out of turn.”  The trial court’s frustration 
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did not outweigh Gardenhire’s right to represent himself, and the 

denial of this right requires reversal of Gardenhire’s convictions.   

 Gardenhire’s felony harassment conviction must also be 

reversed and dismissed because the stipulated facts do not 

establish that he threatened to kill Valencia.  Finally, in the 

alternative, this Court should vacate the convictions and remand 

this case for entry of appropriate findings of fact and conclusions of 

law. 

    DATED: September 30, 2019 

      
    STEPHANIE C. CUNNINGHAM 
    WSB #26436 
    Attorney for Vick Lee Gardenhire 
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perio(l of diversion; paying full restitution and any other LFOs under this cause number for d.unage arising from 

this c-ase and as determined by "Friendship; c:nmpletillg community servic~ hours as directed by Diversion; Md 

{i,llv complying with the rreatmem recom1m:ntluti1ms {l!/ 011r//11ed in the STOP e,•o/11IJU(ln dated. Ja1111ary J 01 

2018. to i11c/ude state certified WAC cotnpli,mt dome.olic vit,/em:e treatme1111111,J reynui11.i11g ahstimmt f'rnm 

alc,>hoildrug USP. during /,.is tre11h11enli 

5. I understarnl Chai i r I fail to successfully comply with this agreement, I will be removed ti'om 

the diversion program, and the Thurston County Prosecuting Attorney's Office will recommenc• prosee.urion of 

this case against me; 

(i. 1r I foil t,> successful!y complete the conditions of tbi; continuance''°(! prosecuri<>n i$ 

12 recommenced, I stipulate that lhe l'rosecuting Attorney's Ofticemay suhmil. to this court copies of all materials 

13 which 1:1.ake up the Jaw enforcementiinvostigating agency's repo11s on which this µros<Xuliou is ba;ed; 

14 

15 

16 

17 

18 

19 

20 

21 

7. I stipulate tha, this court may detennine my gui 11. or innocence for the charge pre,~emly filed 

against me in this matter based solely upon the law cnforcementiinve$tigating agency's reporLs on which this 

prosecution was bnscd, and I t--'tipulate that the. facts contained ·within th..: inve:,;tigation repo1w are sufficient for a 

uier of fact to find me guilty of the charge(s) presently filed againsl me in this matter; 

8. l stipulate that any s1,11ements which I have provided to law enforcement, the investigating 

11gc11cy, andiorthe Thurston Cotmty Prosecuting Attorney's Office relating 10. this matter are admissible for this 

court to consider at chc time it determines my guilt or innocence as described above, and l waive ai1y and " II 

objections I may have to d1e admission of such statcmc,it(s) for he courL's consideration; 

9. I understand Iba(, by this process, I am giving np the rollowing constitutional rights: fae right to 

22 a jury trial; the right to it speedy and publfo trial by an imparticl jury in the county where the c.rimc(s) is/are 

23 alleged to have been committed; the right to ],car and question witnesses who testify againsL mo; the right to call 

24 witnesses in my own behalJand at no expense lX> me; tl1e right to testily or not to testify; the tight to appeal a 

JO:"ITUNTil:fM 
DECLARA'l'ION!STil'UL.A.TION RE: PRETRULCO "TINIJANCE 
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1 determination of guilty alkr trial; and the presumption of my innocence until the charge(s) lmsihave been 

2 provc,n bt>yonc.l a reasonable doubt or I enlcr a plea(s) of guilty; 

3 

4 

5 

(i 

7 

8 

9 

HI 

I(). I llndersumd tftat //1e<>rime(s) will, ,v!,icfl I tll1I charged /1ave a maximllm sentence of Count 

I, 10 pears of imprisonment, Co1111t 2. 5 11ears ofimpriwmment, Count 3, 364 ,lap· 1Jfjail, and a $20,000 (me 

for Collnt I, a Y.10,000 fine for Coum l, and a Y.5,000 fine for Count 3. The st•odard range for Co11nt l is 

12+ months to 14 Jtt.ontbs, ba,eJ on the pro"ccuting attornev's understa.ndh,g of m"' crimioul bi~tory. 

l1J's stamJanl range m.1y increa~e should I he h11er convicted of other crimes prior to my sentencing in thi.s ca,e 

sht>uld J fail to successfully complele dive.r~ion. Also, if] am later convicted oflhc present charge(s) :,,gains! 

m~, I will be prot,ibitul fmm possessing, owning, or having under my control any fireann unless my right to do 

.so :s restored hy a court of re~ord , 

I I. I agree riiat I will µay $500.00 lo 01e C.rime Victims Fund_, a $200.00 filing fee, and $115 

11 Domestic Violence fee through the Ckrk of the Thurston Ctlllnty Superior Court 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

12. I agn,., tu ohtain a Domestic Violence e.vulualion by a WACcompliam Stale Oeitified 

Do31estic Violence Treaunent Agency and comply with any recommended trc:u.menL Rill Notmfrancisc<> is not 

fill npprovr.d domestic violence treatment provider for the purposes of this <11:fftx::rnc::nt.. 

13. 

14. 

I agree to abide by any No Contact, Restraining, Protec(i<>n, or Anti-Harassment orders. 

I ngreo lo not posscia;,s any fireaJ'ms ,-.·hilc: on supcrvi~ion. 

15. Ily my signature below l waive any and all defenses to the commi$Sion of the charge(s) filed 

against.me. 

I declare under penalty of pe~jury under the laws of the State or\Vashin1,'lon that the foregoing is true 

and correct. Signed in Olympia, Wccshington this .l S day of.lanua ·, 2() 

RESPECTFULLY SUB},,fl1' J'l:1J: 
JON TUNHEilvf 

J....l / -- / /. 
•·· Defonda 

WlTNESSED ;\,.11.1]) APPROVl::D FOR 
PRESENTATION: 

23 Prosecuting Attorney 

24 

DECLARATION!ST/l'UL.ATION RE: PRETRL~L CONTtNUM,Ct; 
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,JON Tl','111.l!J..\I 
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Oly01fitt, WA 93S02 

:!,S0/".'Sti-.'iS40 J"11x )@:).'1!1~-3~•5S 



 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

APPENDIX B 
COURT’S COLLOQUY WITH DEFENDANT ON REQUEST FOR SELF-REPRESENTATION 
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23 

24 
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All r i gh t. Mr. Ga r de nhir e , yo u have i ndi c ated 

t ha t it i s yo ur de si re to r e prese nt yo ur se l f i n t hi s 

cas e : i s t hat correc t? 

TH E DEFENDANT : Yes . 

TH E CO URT : All r i ght . And have you eve r 

s t. udi Ad l riw? 

TH E DEFENDANT : I ' m a comput er soft wa r e 

eng i nee r . I ' m pretty smart. 

TH E CO URT : Have you eve r s t udi ed l aw? 

TH E DEFENDANT : Yes . 

TH E CO URT : Whe n? 

TH E DEFENDANT : Eve r y day . 

TH E CO URT : Have you eve r r epr es ented you r s e l f 

i n i:l c;r irn i n<l l ac; l i o n? 

TH E DEFENDANT : No , because eve r y ti me t ha t I 

do , t he n I ge t s hut up . Like the reaso n why yo u gi ve 

me th e pu bli c de f e nde r i s t o sh ut me up , and t ha t' s 

no t gon na happen no mo r e . 

TH E CO URT : Wha t i s your hi ghe s t grade of 

ed ucati on? 

TH E DEFENDANT : I got s ome col l e ge , and I 

grad ua t ed . But I was a 17 year -- I l i ved in foster 

ca re , a nd I g r ad uated as an o r pha n i n Washi ngto n . 

Yo u guys r i pped me ou t of my home and t hen never l e t 

me go back home . 

Co11oquy Between Court and De fendant 6 
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MR. J EFFERSON: Your Honor , i f I could 

ex cu se me , s i r . Those comme nt s are not going to be 

hel pf ul . 

THE DEFEN DANT: And you ' r e not my at t or ney . 

THE COURT : Do you r ead and wr it e the 

En gl i sh - - Mr . Jeffe r s on i s, i n f act , sta nding i n as 

your l awye r today who has been appoi nted to re present 

you. 

THE DEFENDANT: I d i dn ' t hi re hi m. 

THE COURT : Do you read and wr i te t he Engl i sh 

l ang uage? 

THE DEFENDANT: Ahsol tJte l y . The l ;:is t t i me I 

was he r e , I th i nk you are the one who --

MR. J EFFERSON: I t ' s not , s ir -- pl ease jus t 

r es pond t o he r quest i ons, s i r , and 

THE DEFEN DANT: Li sten · · 

MR. J EFFERSON: •· j us t res pond to he r 

questio ns. 

THE DEFEN DANT: ·· I need you t o s t op ta l ki ng 

t o me . 

MR. J EFFERSON: I' m not going to s t op ta l ki ng. 

I ' m doing my j ob. 

THE DEFENDANT: No , you ' re not . 

MR. J EFFERSON: I am . 

THE DEFENDANT: I ca ll ed you guys severa l 

Colloquy Between Court ona Oefenaant 7 
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t i n1As , anci you ci i cin ' t. cio yo11r j oh . 

THE COURT : Mr· . Gcir dirnll i n:1 , I am <ls k iny 

quest i ons r ig ht now . Th i s i s not you r oppor t unity to 

pr ovid e in f o rma ti on to t he court . Do you unde r s t a nd 

t hat you arc ch arged wit h assa ul t in the second 

degree domest i c vi ol ence , whi c h i s a Cl a ss B f el ony : 

f e l ony harass me nt domesti c v i o l en ce , whi c h i s cl ass C 

f e l ony ; int er fe r i ng •· 

THE DEF ENDANT: Alls ul uLe l y . 

THE COURT : with t he r eport i ng of domes t i c 

vi olenc e , whi ch i s a gross mi sdemeanor ; a nd another 

cou nt of in t e r fe ri ng wit h t he report ing of domes ti c 

vi olenc e, a gross mi sdemea no r ? 

TH E DEF ENDANT: Absol ut e l y . 

TH E COURT : And do you r ea l i ze, what t here 

a r e •· wha t i s th e se nt enc in g r ang e as i t relat es 

to - -

TH E DEF ENDANT: I do . 

THE COURT : These cha r ges , Ms . Lord ? 

MS . LORD : Just a mome nt, Yo ur Honor . Let me 

see . Count 1 , 12 and a day t o 14 months; Count 2 , 

4 t o 12 mon t hs , and t hen 364 days on Count 3 . 

THE COURT : And I' m so r r y . So Cou nt 1 is 

1 2 and a day t o 24? 

THE DEF ENDANT: Br i ng i t . 

Col loquy Between Court ana De fenaant 8 
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MS . LORD : 12 and a day t o 16 . 

TH E COURT : To 16 . Thank you . 

MS . LORD : Or, e xcuse me, to 1 4. 

TH E COURT : 14 . Thank yo u . 

TH E DEFENDANT : Look a t t he tit l e of t he 

pol i ce r eport . 

TH E COURT: Okay . I need you --

TH E DEFENDANT : The tit l e of t he pol i ce 

r epo rt . 

TH E COURT: to be qui et 

TH E DEFENDANT : Okay. 

TH E COURT: because i f you ca n ' t f oll ow my 

d i r ect i on now , no way can yo u rep r esent yourse l f . 

TH E DEFENDANT: Fa i r enoug h --

TH E COURT: Do you unde r s t and t hat? 

TH E DEFENDANT : fa i r enough . 

TH E COURT : Al l r i ght . Do you unders t and that 

f or Coun t 1 , wh i ch i s a Cl as s B f e l on y and a st r i k e 

offense , t hat if you are fou nd gu ilt y , t ha t t he 

sen t enc i ng range wou l d be 12 months and a day to 

14 mon t hs, whi c h i s a prison sentence? Do you 

unders t and that? 

TH E DEFENDANT : Yes , I do . 

TH E COURT: And that i n Coun t 2, t he 

sentenc i ng range woul d be 4 months to 12 • ont hs of 

Co17oquy Between Cou,-t and Defendant 9 
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i ncarce r at i on i f you were fo und gu ilt y? 

THE DEFENDANT : Yes , I do t hi nk thi s i s 

i rrel evant (s i c) thoug h , beca use 

THE COURT: Tha t was --

THE DEFENDANT : because 

THE COURT: no t my quest i on as to what you 

Lt1 i nk. The que,:; L i o n i ,:; wt1e lher o r· nu l you u11der,:;Lm1 d 

what the sen t enc i ng ra nge i s . So t hat is my 

ques t i on 

THE DEFENDANT : The problem i s i s that I - -

THE COURT : do you underst and - -

THE DEFENDANT : I foo l like you' re ask i ng 

me quest i ons , but I ca n ' t as k you quest i ons . 

THE COURT : I f i nd t ha t Mr . Ga r denh i re does 

not have the ab ili ty t o r ep r esen t him se l f , beca use he 

cannot fo ll ow the court 's sim pl e d i rec t i on, and he 

wou l d be he l d to the same sta nda r ds as a l awyer . A 

lawyer cannot ta l k out of t urn . Mr . Ga rdenh ir e ta lks 

out of t ur n . 

The cou rt has asked mu l t i pl e t i mes fo r hi m to stop 

and t o s i mp l y answer t he quest i ons tha t were bei nQ 

ci,:;k ed . He tnid cin i nab il i l y Lu do ltrn l , cind Lt1ere f ure 

he does not have the a bil i ty to r eprese nt hi msel f i n 

th i s matter 

THE DEFENDANT : Ar e these quest i ons the norma l 

Court Rules 10 
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quest i ons ? 

THE COURT: and he can not knowi ng ly an d 

vol u11l c1 r· il y wa i vt:i t1i 8 r i y t1l8 l o t;OUll 8 t:i l , lit:it;c1U8e lie 

has an in ab i l i ty to represent himself f or t he reasons 

t hat I have a r t i cu l ated . And he ha s no tra i ni ng in 

t he l aw and is facing a str ik e offense and a prison 

sentence. The r e f ore , I deny hi s request at this t ime 

to represent himsel f . 

THE DEFE NDANT : Ar e those questions, li ke, 

regu l ator y questions t o as k somebody? 

MR. J EFFERSON : You need to s t op - - stop . 

Pl ease stop . 

THE COURT : So as i t rel ates t o th e div e rsi on 

review today , Ms . Lord? 

MS. LORD: Than k you , Your Honor. I've had 

cont act wi th t he prosecutor in the city of Olymp i a 

case, whi ch is t he bas is under l ying the State's 

mot i on . And at th i s t ime . I t hi nk t hat what we may 

need t o do is j ust go a head and set t his on fo r an 

evi dent i ary revoca t i on hea ring , You r Honor . It 

appears as t houg h t here's some back and f ort h go i ng 

on be tween t hese two mat t ers wi t h one won ' t pr oceed 

i f t he ot her one ' s st ill pending . And at th i s time . 

I wou l <i r Aq 11Ast that WA j 11st. sAt it. on for ;in 

evi dent i ary hea ring . 

Discussion Regarding Diversion Review 11 
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