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L. INTRODUCTION

Somebody was stealing power at the house Ms. Berven shared with
appellant. This was discovered by the power company, which reported the
theft to the Sheriff’s Department. The information provided by the power
company officials provided the deputies right then and there with ample
enough probable cause for a search warrant,

The investigating deputies went to visit the property without a
search warrant and obtained consent to enter the property—without Ferrier
warnings. Ferrier warnings were not required in this case because this case
was not a “knock and talk™ as the term has been used by the Supreme
Court-—and the Supreme Court has limited Ferrier to knock and talk cases.

While they were on the residence’s curtilage, by invitation of Ms.
Berven, the deputies—accompanied by Ms. Berven—walked up to the
power pole where a stolen power meter had previously been affixed and
then removed. This walk was also consensual. Ms. Berven had been
informed that the officers were there to talk about the theft of power, and
walking to the power pole was an obvious and straightforward thing to do.
Appellant argues that it was unlawful for the deputies to look at that power

pole.



Later, while still in the curtilage, the deputies obtained the consent
of appellant, with Ferrier warnings, to check the identification numbers on
two vehicles and a generator. One of the vehicles (a quad vehicle) came
back stolen. This conscnsual informed search is not challenged on appeal,
but it is relevant to the Ferrier inquiry.

The deputies subsequently obtained a search warrant for the stolen
power meter and its associated fixtures. The information gathered during
the visit to appellant’s property was included in the warrant application, but
probable cause to issue the warrant existed even without that information.
The first search warrant was executed three days after the consensual visit
to appellant’s curtilage.

In executing the first search warrant, the deputies discovered facts
which prompted them to seek and obtain a second search warrant. That
second search warrant led to the successful prosecution of defendant for
tirearms charges and controlled substance charges.

The trial court upheld both search warrants. This Court should
atfirm the trial court.

The second search warrant was signed by the issuing judge several
days after that judge authorized the second search warrant. No claim based
on this fact was raised in the trial court, so the factual and legal background

relating to that claim is very undeveloped. Because the issue was not raised



below, the very relevant telephonic recording of the search warrant

authorization is not included in the record below.  Nevertheless, appellant

seeks to present this claim for the first time on appeal. That attempt should

fail pursuant to RAP 2.5(a).

II. RESTATEMENT OF THE ISSUES
[s undisputed finding of fact 7 supported by substantial evidence?

Are the trial court’s "Findings as to Disputed Facts™ supported by
substantial evidence?

Were Ferrier warnings required in this case?

Did the investigating officers obtain consensual entry onto the
curtilage of defendant’s residence?

Did the investigating ofticers lawfully observe a power pole in plain
view?

Did defendant consent to the search of the identification numbers on
two vehicles and a generator?

Did the entry of the officers onto the curtilage of the residence taint
the subsequent search warrants?

Is the record below sufficiently developed to evaluate taint?

Has petitioner demonstrated error relating to the signature of the
second search warrant in this case?

Has petitioner demonstrated manifest constitutional error relating to
the signature of the second search warrant in this case?



ITI. STATEMENT OF THE CASE

Pierce County Sheriff's Deputy Martin Zurfluh' testified that in
October, 2015 he was an investigator tasked with following up
investigations originated by patrol deputies. 8/30/16 VRP 9-11. In
October, 2015 Deputy Zurfluh was contacted by Detective Torgerson and
told that William Witkowski (hereinafter “defendant™) and Ms. Berven’
were stealing power from the Ohop Mutual Light Company, a public utility
power provider. 8/30/16 VRP 11. The location of the suspected power thett
was 31717 47" Avenue East (hereinafter “the Residence™). in Pierce
County. 8/30/16 VRP 12.

On October 26, 2015, Deputy Zurfluh contacted Kenneth Klotz, the
general manager ot the Ohop Mutual Light Company. 8/30/16 VRP 13.
Mr. Klotz informed him that the power bill for the Residence was in the
name of Ms. Berven. 8/30/16 VRP 14. Mr. Klotz also told him that
defendant lived there. 8/30/16 VRP 14.

The General Manager told Deputy Zurfluh that a field technician
(James Field) from the power company had gone to the Residence on
October 6. 8/30/16 VRP 14. Mr. Field had seen “that the power meter

that belonged at that Residence was on the ground at the base of the power

*8/30/16 VRP 7.
? Ms. Berven was also a party to the suppression hearing. Her case was not joined with
Mr. Witkowski's case.



pole and there was a stolen meter. or a different meter. in its place. /d. Mr.
Field took photos of everything. went back to the office, then returned to
the Residence. 8/30/16 VRP 15. When Mr. Field returned “[hle saw that
the meter that was on the pole, that was found to be stolen. had been
removed and the original one was down below still.”™ Jd. The meter down
below was the original power meter assigned to the residence. /d. The
General Manager and Mr. Field were able to determine that the stolen meter
that Mr. Field observed on the 6™ belonged on temporary service a couple
of miles away from the Residence. 8/30/16 VRP 17. The stolen meter was
identified by serial number. 8/30/16 VRP 17-18.

The General Manager told Deputy Zurtluh that “a little more than
$8.000.00™ in “stolen power costs. the meter, service calls, several things
that were established in that bill.™ 8/30/16 VRP 23-24.

A. The initial entry onto the Residence curtilage.

1. Deputy Zurfluh’s testimony relating to the initial entry
onto the property.

After Deputy Zurtluh learned this information from the General
Manager. on October 26° he went to the Residence along with Mr. Field and
two other deputies. 8/30/16 VRP 18. Deputy Zurtluh testified to his

purpose: “Well. to discuss with Mr. Witkowski and Ms. Berven about the

7 8/30/16 VRP 18.



stolen power, and, also, try to locate the stolen power meter.” 8/30/16 VRP
18-19.

Deputy Zurtluh, Mr. Field, and the other deputies parked right in
front of the locked gate at the Residence. 8/30/16 VRP 20. Deputy Zurtluh
testified about the initial entry:

A. No, nobody jumped the gate. We all walked up to the
gate, Ms. Berven was on the back porch of the house. She
saw us motioning, yelled, Hi, we need to talk to you. She
came out and unlocked the gate.

Q. Did you ask Ms. Berven to unlock the gate. to the best
of your recollection. or how did that happen?

A. Well. the gist of the conversation was | needed to talk to
them about stolen power. 1 was there with the power
company representative. She, as we were talking, opened
the gate for us. She was a little bit upset, but --

Q. Upset how, what do you mean by upset? How was she
acting?

A. She was just upset. At one point she just acted very
concerned and was upset. maybe almost kind of crying a
little bit. a little bit beside herself.

Q. Did you make repeated requests to have her open the gate
or did she just do that voluntarily?

A. Voluntarily. Yeah. I didn't order her to open the gate or
anything like that. She was being reasonable and opened the
gate up. and we all just walked in kind of as we were talking
about it.

Q. And you said that the gist of the conversation, you told
Ms. Berven you were there to talk about the stolen power?

A. Right.



Q. You were up front with her about why you were at the
property?

A. Yes.

Q. Was that before or after she opened the gate and allowed
you on the property?

A. Right there at the gate, she was right in front of me. I
can't remember if it was before she opened the gate or after
she opened the gate. She knew why [ was there.

Q. Were you dressed in uniform at the time?

A. Let me think. | was possibly in plain clothes with a tack
[sic] vest on at that time.

Q. What about the other deputies?

A. Um, I belicve they were in uniform; I'm pretty certain at
least one of the two were.

8/30/19 VRP 21-22.

2. Ms. Berven’s testimony relating to the initial entry onto

the property.

Q. What happened -- you asked - you said you asked Deputy
Zurfluh what he wants. what was his response?

A. He was there to investigate theft of power.
Then what happened?

He told me I needed to open the gate.
Were those his exact words?

Yes.

oo > R

Did he make any -- what did you say?

A. 1 said, what do you mean open the gate. What do you
mean, theft of power. We're running on a generator, we've
been running on a generator.






Ms. Berven not only opened the gate. she unlocked it of her
own free will. Nobody. including the deputies, pushed the
gate open.

Findings as to Disputed Facts 2. CP 45. 8/31/16 VRP 78-82.

B. The activities of the deputies and Mr. Field while on the
Residence curtilage.

1. Testimony of Deputy Zurfluh relating to activity on the
Residence curtilage.

After Ms. Berven opened the gate and allowed the deputies and Mr.
Field onto the property, they “all walked over towards the power pole,
which is located kind of in the center of the property. she just went with us.”
8/30/16 VRP 22. Defendant came outside the house when Ms. Berven
called him. /d.

Deputy Zurfluh observed that the power pole had no power meter
hooked up on the pole itself. 8/30/16 VRP 24. There was a power meter at
the base of the pole (“just lying there™). which Mr. Field identificd as
belonging to the property. Id. That meter was not hooked up to the pole.
Id. There was a big commercial generator hooked up to the leads coming
out of the pole. Id. Ms. Berven told Deputy Zurtluh that defendant was an
electrician and that he had hooked up the generator to the pole. 8/30/16
VRP 25.

Deputy Zurfluh suspected that stolen vehicles might be on the

property. 8/30/16 VRP 28. In a conversation occurring in front ot the

.9









A. No. They asked if they could look in there at one point,
and I said. no. that has nothing to do with the power.

Q. When did they do that?

A. Probably, maybe, about ten minutes after being on the
property. '

8/30/16 VRP 148-50.

3. Testimony of defendant relating to the investigation on
the Residence curtilage.

Defendant testified that on October 26. 2015 Deputy Zurtluh came
up to him aggressively and said, I cannot wait to get into that shed.”
8/31/16 VRP 8. Defendant testified that he was “kept” by deputies on the
porch for about fifteen to twenty minutes and could not see what was going
on. 8/31/16 VRP 8-9. Defendant testified that he consented only to the
search of his truck. 8/31/16 VRP 12. Detfendant testified that he saw
deputies removing panels “off the truck or off the generator.™ 8/31/16 VRP
16.

4. The trial court’s resolution of the issues relating to the
investigation on the Residence curtilage.

Relating to the initial investigation on the Residence curtilage, the
trial court found Deputy Zurfluh's testimony credible and found the

testimony of Ms. Berven and defendant not credible. CP 45.

* Apparently, defendant referred to the shed which was searched three days later pursuant
1o a warrant. See 830/16 VRP 33-35.
¢ Defendant clearly intended 1o express that he was detained. See also, 8/31 16 VRP |3.






the first search warrant. Defendant’s only challenge to the second search
warrant on appeal is the claim that the second search warrant was the fruit
of an invalid first search warrant.

Iv. ARGUMENT

A. The findings of fact in this case are supported by substantial
evidence, with one qualification.

“Generally. findings are viewed as verities, provided therc is
substantial evidence to support the findings. Substantial evidence exists
where there is a sufficient quantity of evidence in the record to persuade a
fair-minded, rational person of the truth of the finding.™ (citation omitted)
State v. Hill, 123 Wn.2d 641, 644. 870 P.2d 313, 315 (1994).

We review a trial court's order on a suppression motion to
determine whether substantial evidence supports the
challenged findings ot fact and whether those findings
support the trial court's conclusions of law. Srare v. Bliss.
153 Wn.App. 197, 203, 222 P.3d 107 (2009). Substantial
evidence is evidence sufficient to persuade a fair-minded,
rational person of the tinding's truth. Srate v. Hill. 123
Wn.2d 641, 644, 870 P.2d 313 (1994). “Credibility
determinations are for the trier of fact and are not subject to
appellate review. We must defer to the [trier of fact] on
issues of conflicting testimony, credibility of witnesses, and
persuasiveness of the evidence.™ Stare v. Liden. 138
Wn.App. 110. 117, 156 P.3d 259 (2007) (citation omitted).
Unchallenged findings of fact are verities on appeal. Srare
v. O'Neill. 148 Wash.2d 564.571. 62 P.3d 489 (2003).

State v. Mashek, 177 Wn. App. 749. 756, 312 P.3d 774 (2013).
In this case, the trial court’s determinations relating to credibility

were necessary to resolve contradictory testimony presented in the motion

_14 -



to suppress. While defendant has assigned error to the trial court’s
credibility determinations (Disputed Findings of Fact 1, 3, and 5).” he has
presented no argument to disturb the settled rule that “[c]redibility
determinations are for the trier of fact and are not subject to appellate
review.” Mushek, supra.

The first sentence of disputed finding of fact one is an explicit
credibility finding. In the second sentence of that finding, (concluding that
the deputies “did not attempt to coerce, deceive or otherwise manipulate
Ms. Berven's free will")® the trial court did nothing more than fairly
interpret the testimony of Deputy Zurfluh. See 8/30/19 VRP 20-22.
Finding of fact 2 adopts Deputy Zurfluh's testimony about entry through
the gate. See 8/30/19 VRP 20-22. Finding of fact three and five are
unchallenged credibility findings. CP 45.

In finding of fact four, the trial court concluded that “Ms. Berven's
conduct in unlocking and opening the gate and stepping back sent a clear
message inviting the deputies and Mr. Field onto the property.™ CP 45.
This finding of fact is an inference readily drawn from Deputy Zurfluh’s

credible testimony. See 8/30/16 20-22.

T (P45,
¥ CP4s.
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8/30/16 VRP 48-49. A similar exchange occurred during cross examination
by Ms. Berven's counsel:

Q. So. in this case. you knew you were going out to search
a residence. correct. or at least try to search a residence
without a warrant?

A. My intent was to go there and discuss the stolen power. [
mean, we looked around for a stolen power meter because it
was gone now.

Q. That's evidence of a crime. correct?

A. Yes.

Q. And it's on somebody's property?

A. Correct.

Q. So you were going to go out -- however you want to

paraphrase it -- you were going to go out there to gather
evidence of a crime?

A. Yes.

8/30/16 VRP 61.

There is ample evidence in this case to conclude that the deputies
entered onto the property to talk with the occupants about the circumstances
surrounding the theft of power. There is also ample evidence to conclude
that the deputies did not intend to execute a general search of the property
at that time, because they never did (until three days later they obtained and
executed a search warrant). The absence of intent to conduct a general
search appears to be the focus of the trial court’s conclusion. See 8/31/16

VRP 80. However, it is plain that Deputy Zurfluh wanted to have a look at

.18 -






(2000). Ferrier warnings are required only in “situations where police seek
to conduct a search for contraband or evidence of a crime without obtaining
a search warrant.” Id. Ferrier warnings are required only when the knock
and talk procedure is employed by law enforcement. State v. Bustamante-—
Davila, 138 Wn.2d 964, 980-81. 983 P.2d 590 (1999). The intent of the
ofticer, and whether the ofticer's intentions are deceptive, is the focus of
this determination. State v. Overholt. 147 Wn.App. 92, 96, 193 P.3d 1100
(2008).

In this case, the investigating ofticers’ purpose for entering upon the
Residence curtilage was a straightforward attempt to secure information
about stolen power. Where entry is sought to question a resident rather than
to search the home, Ferrier does not require police to inform the owner of
the right to refuse consent. State v. Khounvichai. 149 Wn.2d 557. 69 P.3d
862 (2003).  While there was an ancillary intention to look at the power
pole and the quad. if a purpose is to be assigned to the inquiry at Ms.
Berven’s house. that purpose was talking, not searching.

Ferrier is also distinguishable because it involved an intrusion into
a dwelling while this case involved an intrusion only upon the curtilage.
Ferrier, as discussed supra. is limited to the knock and talk procedure, and
a consensual search of a limited part of the curtilage, like this case, is not a

knock and talk:






CP 46. The trial court discussed this issue at 8/31/16 VRP 82-83. [tappears
that the trial court considered Deputy Zurfluh’s warnings as an “attempt™
because they were belatedly given after Deputy Zurfluh already entered the
property. 8/31/16 VRP 83. The trial court plainly found Deputy Zurfluh
credible on this issue.'? 8/31/16 VRP 82. Deputy Zurfluh testified:

Q. And prior to the time that you actually went and looked

at the serial numbers and the VIN, did you verbally explain

anything to him with regard to your ability to look at the
serial numbers and the VIN?

A. T1did. 1didread him Ferrier warnings, explained to him
he had the right to refuse my search, prior to looking, and he
was fine with that.

8/30/16 VRP 28.

In this case the search of the vehicles and the generator was still only
effected after Ferrier warnings were given. [d. Ferrier warnings are only
required where consent is sought to circumvent the requirements of the
search warrant process. Stare v. Ruem. 179 Wn.2d 195,206,313 P.3d 1156
(2013). In this case, the officers did not intend to circumvent the search
warrant process because Ferrier warnings were given before searching took

place.’?

Respondent acknowledges that these belated Ferrier warnings
were given before the search of the quad vehicle and the generator and not

before the observation of the pole. Nevertheless. this factor is probative as

'* The trial court referred to Deputy Zurfluh's “apparent conscientiousness.” /d.
¥ Deputy Zurfluh testified that prior

o
[§9)
i









ofticers did not go anywhere they were not supposed to go because they
were escorted by Ms. Berven the entire time. Since the officers were at the
Residence curtilage to talk about power thett. the most logical place to talk
about power theft was by the power pole. The trial court did not abusc its
discretion when it concluded that Deputy Zurfluh's observations of the
power pole were plain view observations.
E. Defendant consented to the search of the identification numbers
on the two vehicles and the generator. Alternatively, other than

as to the Ferrier question, the identification number searches are
irrelevant.

The searches of the quad vehicle and the generator were consensual.
See Reasons for Admissibility or Inadmissibility 6. CP 46. On this issue,
the trial court expressly found defendant not credible. Findings as to
Disputed Facts 5. CP 45.

The consensual search of the identification numbers of the quad
vehicle and the generator are relevant to the Ferrier inquiry. but arc
otherwise irrelevant. No stolen property charges stemmed from those items.
Second Amended Information. CP 159-169. The quad vehicle is mentioned
in the search warrant,'® but neither the quad nor evidence relating to the
quad is sought in the search warrant. /d. The first search warrant in this

case relates only to the thett of power. Id. Information about the quad

18 The warrant issued under cause number Cause No. 15-1-51788-2 and admitted at the
suppression hearing as Exhibit 4.

to
wh
1



contained in that warrant is unnecessary surplusage and can be deleted
without any dilution of the probable cause. /d. The second search warrant
authorized a search only for firearms and controlled substances and was
based upon material discovered when the first search warrant was
executed.'” Likewise, information about the identification number search
of the quad and the generator are also unnecessary surplusage and do not
dilute the probable cause expressed in the second search warrant. /.

Search warrants are presumed valid*’ and petitioner presents no argument

that the search warrants in this case were in any way diminished by the

examination of the quad vehicle and the generator for their identification
numbers. Defendant has never attempted to argue that discovery of the quad

vehicle's stolen status changed anything. Srate v. Moore, 29 Wn. App. 354,

361,628 P.2d 522. 526 (1981) (stating that while the State bears the burden

of disproving taint, defendant bears the burden ot identifying the taint-

causing event).

F. Deputy Zurfluh’s plain view examination of the power pole on
October 26, 2015 did not taint the subsequent search warrant
because the relevant facts presented in the search warrant
application were not materially augmented by entry onto the

Residence curtilage. Alternatively, remand for a taint hearing
is necessary.

" Search warrant No. 15-1-51787-4. Suppression hearing exhibit 5.
2 A search warrant is presumed valid. Srare v. Chenoveth, 160 Wn.2d 454,477, 158 P.3d
595 (2007).






course of business reported an obvious crime. That information was
obtained on October 6., 20135 (Exhibit 4) and the search warrant was scrved
on October 29, 2015. What was observed on the property by Deputy
Zurfluh on October 26, 2015 did not make the probable cause materially
better because, as Deputy Zurfluh notes in the application for search
warrant: “In conclusion, at the time of reporting the stolen power meter has
not been located and was last seen and photographed on the property located
at 31717 47" Ave. E. A search warrant will be required to locate stolen
power meter. Exhibit 4, page 4. That statement was just as factually
supported before the deputies entered the Residence curtilage on October
26. as it was afterward. There is no possibility that the deputies” entry onto
the Residence curtilage tainted the subsequently issued search warrant in
this case.

Alternatively, if this Court finds that Ferrier warnings were required
in this case or that the entry onto the Residence curtilage was otherwise
unlawtul, this Court should remand the matter back to the trial court so that
the issue of taint can be addressed. Sce e.g.. Srate v. Griff. 75 Wn.2d 267.
269, 450 P.2d 486, 487 (1969); State v. McReynolds, 104 Wn. App. 560,
565. 17 P.3d 608, 612 (2000): Stare v. Rodriguez. 32 Wn. App. 758. 759,
650 P.2d 225,226 (1982). It there is an issue of possible taint in this case.

that issue should be resolved with a full hearing.
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G. Defendant has failed to demonstrate manifest constitutional
error relating to the issuance of the second search warrant.

Defendant never presented his unsigned search warrant claim to the
trial court. See CP 18-39. 8/30/16 VRP. and 8/31/16 VRP. Defendant now
frames this issue as a constitutional violation and does not argue that his
constitutional claim was presented to the trial court. See Appellant’s Brief
at 21-25. Because defendant is raising his constitutional claim for he first
time on appeal, defendant must demonstrate manifest constitutional error.
RAP 2.5(a)(3).

Application of RAP 2.5(a)(3) depends on the answers to two
questions: (1) Has the party claiming error shown the error is truly of a
constitutional magnitude, and if so, (2) has the party demonstrated that the
error is manifest?” State v. Kalebaugh, 183 Wn.2d 578, 583, 355 P.3d 253
(2015).

Defendant argues that non-compliance with CrR 2.3(c) is
constitutional error and that the search warrant at issue in this case did not
comply with CrR 2.3. Appellant’s Brief at 24. Defendant relies nearly
completely on the reasoning expressed State v. Ettenhofer, 119 Wn. App.

300, 79 P.3d 478. 480 (2003). See Appellant’s Brief at 21-25,






Ettenhofer, 119 Wn, App. at 304. The rule now states that ~[t]he court’s

authorization may be communicated by any reliable means.” CrR 2.3(c).

Had defendant’s claim been presented to the trial court. a factual
record could have been developed to inform the trial court and this Court as
to how the warrant issuing court’s authorization was communicated to
Deputy Zurfluh and how (or if) it was preserved. Those facts matter
because “a ministerial mistake 1s grounds for invalidation of a search
warrant only if prejudice is shown.” Stare v. Wible, 113 Wn. App. 18, 24,
51 P.3d 830. 835 (2002) (citing Strate v. Parker, 28 Wn.App. 425, 427. 626
P.2d 508 (1981)).”"!

In this case, defendant has not demonstrated manifest constitutional
error because the factual record is undeveloped on the important issues of
(a) whether a mistake actually took place: and (b) it a mistake did take place,
whether the mistake not ministerial in nature. For example. if the issuing

court told Deputy Zurfluh =T will sign the warrant,” and that oral

21 Absent a showing of prejudice to the defendant, procedural noncompliance does not
compel invalidation of the warrant or suppression of its fruits.” /d. Absent a showing
of prejudice to the defendant, procedural noncompliance does not compel invalidation of
the warrant or suppression of its fruits. Stare v. Temple, 170 Wn. App. 156, 162, 285
P.3d 149 (2012). See also Commomvealth v. Pellegrini, 405 Mass. 86, 539 N.E2d 514,
cert. denied, 493 U.S. 975, 110 S.Ct. 497, 107 L.Ed.2d 501 (1989); State v. Montagna, 35
Conn. Supp. 225, 405 A.2d 93 (1979); People v. Blake, 266 11 App.3d 232, 203 1il.Dec.
658. 640 N.E.2d 317 (1994), State v. Huguenin, 662 A.2d 708, 710 (R.1. 1995): Yuinu
County Attorney v. McGuire, 109 Ariz. 471, 512 P.2d 14 (Ariz.1973); State v. Perrv. 720
So. 2d 345, 347 (La. Ct. App. 1998); Siernberg v. Superior Court, 41 Cal. App.3d 281,
115 Cal. Rptr. 893 (1974): United Stuates v. Cruz, 774 F.3d 1278, 1287-88 (10th Cir.
2014). United States v. Lyons, 740 F.3d 702, 72425 (1st Cir. 2014).



authorization was preserved, then defendant has no claim of error. Or, if
the issuing court told Deputy Zurfluh ~[ will sign the warrant,” and that oral
authorization was mistakenly unpreserved (a ministerial error). then
defendant has no claim of error.

Detendant explicitly recognizes the factually barren record he
presents to this Court:

There is nothing on the face of the document or elsewhere in

the record indicating the judge had authorized someone else

to aftix his signature to the warrant before the search took
place.

Appellant’s Brief at 24. There is likely available relevant information,
which is not in the record, because defendant did not present his claim to
the trial court.*> Petitioner cannot benefit from this sparse record on appeal.
RAP 2.5(a). While the State would have been responsible for the burden of

production on this issue had it been raised in the trial court, the burden of

production cannot be offloaded onto the State for the first time on appeal.
RAP 2.5(a). Defendant has failed to demonstrate manifest constitutional
error.

The Court of Appeals™ opinion in Etrenhofer relied upon the legal
conclusion that the signed warrant must be given to the owner of premises

searched or posted at the time the warrant is served. Ettenhofer. 119 Wn.2d

2 For instance, the recording of the telephone conversation between Deputy Zuriluh and
Judge Costello, as well as Judge Costello’s own testimony on the issue.

|O%)
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at 205-06. That is no longer good law. Stare v. Ollivier, 178 Wn.2d 813,
851-52,312 P.3d 1, 22-23 (2013). Provision of the search warrant before
the search begins is not required. /d.

The factual unknowns attending defendant’s unsigned search
warrant claim are accompanied by legal unknowns. When this Court
reviews a claim of manifest constitutional error raised for the first time on
appeal, the pertinent question is whether this is a matter the trial court could
have recognized and corrected given the record presented.

Manifest error requires a plausible showing by the appellant

that the asserted error had practical and identifiable

consequences in the trial of the case. To determine whether

an error is practical and identifiable. the appellate court must

place itself in the shoes of the trial court to ascertain whether.,

given what the trial court knew at that time. the court could
have corrected the error.

(internal quotes, braces, and citations omitted). State v. Grott, 97183-8,
2020 WL 829894, at *6 (Wash. Feb. 20, 2020).

Given the amendments to CrR 2.3(c) and the overruling of
Etrenhofer on a very important. perhaps crucial. point. the law regarding the
search warrant was anything but clear at the time this case was betore the
trial court.

Defendant’s “the judge approved the search warrant but only signed
it later” claim is presented for the first time on appeal. This is an issue that

ought to have been presented to the trial court. As this Court looks at the









PIERCE COUNTY PROSECUTING ATTORNEY
March 23, 2020 - 3:58 PM

Transmittal Information

Filed with Court: Court of Appeals Division Il
Appellate Court Case Number: 53412-6
Appellate Court Case Title: State of Washington, Respondent v William Witkowski, Appellant

Superior Court Case Number:  15-1-04375-9

The following documents have been uploaded:

« 534126 Briefs_20200323153901D2991054 0793.pdf
This File Contains:
Briefs - Respondents
The Original File Name was Witkowski Brief of Respondent.pdf
« 534126 _Other_20200323153901D2991054 4973.pdf
This File Contains:
Other - Supplemental Designation of Exhibits
The Original File Name was Witkowski Supplemental Designation.pdf

A copy of the uploaded files will be sent to:

« Dobsonj@nwattorney
« dobsonj@nwattorney.net

Comments:

Supplemental Designation of Exhibits

Sender Name: Aeriele Johnson - Email: aeriele.johnson@piercecountywa.gov
Filing on Behalf of: Mark Von Wahlde - Email: mvonwah@co.pierce.wa.us (Alternate Email:
PCpatcecf@piercecountywa.gov)

Address:

930 Tacoma Ave S, Rm 946
Tacoma, WA, 98402

Phone: (253) 798-7400

Note: The Filing Id is 20200323153901D2991054



