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INTRODUCTION

This case stems from a dispute regarding the ownership of tidelands
in Dewatto Bay, which is located in Mason County. Petitioner, Hood Canal
Shellfish Company, sought to quiet title in Mason County Superior Court,
and the Washington State Department of Natural Resources (“DNR”)
answered and brought third-party claims against neighboring landowners,
including Virgil Timmerman (“Mr. Timmerman”), claiming that DNR now
owns tidelands it previously sold to private citizens.

At around the age of 11, Mr. Timmerman started spending his
summers living and working on the King family property!, which is located
in Dewatto Bay. CP 743-44. Mr. Timmerman, now 78 years old, owns real
property in and around Dewatto Bay and various tracts of tidelands;
including, the “Murray Tidelands” and the “Brown Tidelands.” CP 744.
For the past several decades, Mr. Timmerman has stewarded, maintained,
and improved the Murray Tidelands and the Brown Tidelands, and has
seeded and harvested oysters and other shellfish on these properties. CP
744. Despite having owned these tidelands for decades, DNR dragged Mr.
Timmerman into this lawsuit by claiming for the first time that a portion of

the Murray Tidelands did not belong to Mr. Timmerman, but instead

! One of the King Family properties is the upland property now owned by DNR. See, CP
724.



belonged to the State of Washington. CP 745. Before the lawsuit below,
Mr. Timmerman had seen no indication or suggestion that any portion of
the Murray Tidelands belonged to DNR. CP 749.

DNR’s newly-found claim that it owns a portion of the Murray
Tidelands shocked Mr. Timmerman. CP 749. This was particularly
surprising because in 1966 Mr. Timmerman’s predecessors-in-interest sued
to quiet title to the Murray Tidelands in Mason County Superior Court
(hereinafter “the Margett Litigation”), and named the State of Washington
as a defendant. CP 755-63. The State appeared through DNR, filed an
Answer, and sought to have title to the Murray Tidelands quieted in DNR.
CP 765-67. DNR and Mr. Timmerman’s predecessor-in-interest entered
into a Stipulation and Order of Dismissal with prejudice, whereby title to
the Murray Tidelands were quieted in Robert Hemphill, Mr. Timmerman’s
predecessor-in-interest, who agreed to pay DNR $1,000.00 in exchange for
the same. CP 769-773. DNR accepted this payment from Mr. Hemphill,
and the Commissioner of Public Lands entered an Order confirming receipt
of this payment, and accepted the same as “payment in full for any claim
the State of Washington may have had in any of the tidelands herein
described [the Murray Tidelands].” CP 777 (emphasis supplied).

Nevertheless, and over 50 years later, DNR argued below that it

owns a portion of the Murray Tidelands based upon a novel interpretation



and expanded application of the principles announced in the case of Spath
v. Larsen, 20 Wn.2d 500, 148 P.2d 834 (1944). DNR and Hood Canal
Shellfish Company filed cross motions for partial summary judgment
below, and the trial court ruled without explanation that Spath controls and
that the survey prepared by DNR’s surveyor (“the McEvilly Survey”)
accurately depicts the boundaries of the tidelands sold by the State of
Washington. CP 1668-69.

Mr. Timmerman respectfully submits that the trial court erred as a
matter of law, and improperly granted partial summary judgment to DNR
when there were genuine issues of material fact in dispute and by failing to
consider evidence in the record and all reasonable inferences in a light most
favorable to the nonmoving parties. Accordingly, Mr. Timmerman
respectfully requests this honorable Court grant summary judgment for the
petitioners, or in the alternative, remand this matter for further proceedings.

I. ASSIGNMENTS OF ERROR

Mr. Timmerman respectfully assigns error to the Mason County
Superior Court’s Decision on Motions for Summary Judgment. CP 1663-
69; Appendix A. Mr. Timmerman’s specific assignments of error include
that the trial court erred as a matter of law by granting DNR’s motion for

partial summary judgment, since:



A. DNR’s claim of ownership is barred by the doctrine of res
Jjudicata (claim preclusion).

B. DNR waived all of its rights to claim any interest in the
Murray Tidelands.

C. DNR should be equitably estopped from claiming ownership
of a portion of the Murray Tidelands.

D. DNR’s claim of ownership in the Murray Tidelands and the
Reidell Tidelands is barred by the doctrine of laches.

E. The trial court further erred as a matter of law by concluding
that Spath v. Larsen controls this case, since Spath is inapposite and has
never been interpreted and applied to define DNR’s remainder ownership
interests in tidelands.

F. If Spath v. Larsen applies, then the trial court erred by
granting DNR’s motion for partial summary judgment since there were
genuine issues of material fact regarding the McEvilly Survey and its
application of the doctrine of proration.

G. If Spath v. Larsen applies, then the trial court erred by
granting DNR’s motion for partial summary judgment since the trial court
failed to consider the facts and all reasonable inferences in a light most

favorable to the nonmoving parties.



Issues pertaining to the foregoing assignments of error include:

1. Did the trial court err by ruling that DNR’s claim of
ownership is not barred by the doctrine of res judicata (claim preclusion),
since. DNR and Mr. Timmerman’s predecessors-in-interest already
participated in a lawsuit concerning the lawful ownership of the Murray
Tidelands, and which action quieted title to the Murray Tidelands in Mr.
Timmerman’s predecessor-in-interest?

2. Did the trial court err by ruling that DNR did not waive its
rights to claim any portion of the Murray Tidelands in the Margett
Litigation and by the Commissioner’s Order, which accepted payment from
Mr. Timmerman’s predecessor-in-interest for “any interest” the State “may
have had” in the Murray Tidelands?

3. Did the trial court err by ruling that DNR should not be
equitably estopped from claiming ownership in any portion of the Murray
Tidelands, since the owners of the Murray Tidelands and the Reidell
Tidelands have used, benefitted, and maintained the tidelands at issue in this
case for decades, and since DNR sold these tidelands and elected not to use
metes and bounds legal descriptions to define these tideland tracts?

4. Did the trial court err by ruling that DNR’s claims of

ownership to the Murray Tidelands and the Reidell Tidelands are not barred



by the doctrine of laches, where ownership of these tidelands has been well-
settled for over fifty years?

5. Did the trial court err by ruling that Spath v. Larsen controls
this case, and that the general equitable principles announced in Spath can
be used as a new method to determine DNR’s remainder ownership interests
in tidelands?

6. If Spath v. Larsen can be used as a means of determining
DNR’s remainder interest in tidelands, did the trial court err by adopting the
McEvilly Survey even though there were genuine issues of material fact in
dispute, since three other professional land surveyors challenged the
propriety of the McEvilly Survey?

7. If Spath v. Larsen can be applied to determine DNR’s
remainder ownership interest in tidelands, did the trial court err by not
considering the evidence and all reasonable inferences in a light most
favorable to the nonmoving parties?

II. STATEMENT OF FACTS

In 1896, James Murray? — the then-owner of all uplands in

Government Lot 5 of Section 28 — applied to purchase certain tidelands

along these uplands, and on June 12, 1903, the State of Washington sold

2 James Murray is one of Petitioner Virgil Timmerman’s predecessors-in-interest. CP 690-
92.



“all tidelands of the second class, owned by the State of Washington,
situated in front of, adjacent to or abutting upon [a] portion of the U.S.
Government meander line,” in front of Government Lot 5 in Section 28 to
James Murray (hereinafter “the Murray Tidelands™). CP 694; 690-92; 703-
05; See, Appendix B.> Under the laws in effect at the time of this
conveyance, the Murray Tidelands extended from the line of ordinary high
tide (existing in 1895) to the line of mean low tide. CP 678-79; LAWS OF
1897, ch. 89, § 4.

In 1934, Therese Reidell, owner of certain uplands now adjacent to
uplands owned by DNR, first corresponded with the Director of the
Department of Public Lands* and sought information about the process for
purchasing tidelands located in front of her property. CP 156. Since there
was an active lease of the tidelands for log booming, Mrs. Reidell was asked
to apply to purchase the tidelands in front of her property at the expiration
of the log boom lease. CP 181. In 1946, Mrs. Reidell applied to purchase
the second class tidelands and vacated oyster reserves “fronting [Reidell’s]

uplands” in Government Lot 5. CP 186. In response to a letter from the

3 Mr. Timmerman also owns second class tidelands situated immediately to the east of the
Murray Tidelands, which were sold by the State of Washington to Ernest Brown in 1958
and which extend from the line of ordinary high water to extreme low tide; but, these
tidelands are not in dispute in this proceeding. CP 690-92; 698; 703-05.

* The Department of Public Lands is the former iteration of the Department of Natural
Resources.



Commissioner of Public Lands Mrs. Reidell sent a hand-drawn map of her
upland property and outlined the tidelands and vacated oyster reserves for
which she applied to purchase. CP 198-200; Appendix C. The State of
Washington then conveyed the second class tidelands and vacated oyster
reserves “in front of, adjacent to or abutting upon,” Mrs. Reidell’s upland
property, and confirmed that the description in the deed was “intended to
convey such tide lands as lie in front of a tract of uplands” owned by Mrs.
Reidell in 1946. CP 216.

In 1966, the then-owners of the Murray Tidelands® sued to quiet title
to the Murray Tidelands in Mason County Superior Court Cause No. 9217
(hereinafter referred to as “the Margett Litigation™). CP 755-63; Appendix
G. The State of Washington, “acting by and through its Department of
Natural Resources,” was a party in the Margett Litigation. CP 765-67.
DNR filed an Answer in the Margett Litigation, and requested that
“plaintiff’s claim be dismissed and that the defendant have judgment
quieting title to [the Murray Tidelands] in [DNR].” Id.; Appendix H.
Before a trial, the parties entered into a Stipulation and Order of Dismissal
with prejudice. CP 769-73; Appendix I. By Order of the Mason County

Superior Court, dated August 11, 1967, it was determined that the State of

5 Mr. Timmerman’s predecessors-in-interest.



Washington conveyed certain tidelands to James Murray on June 12, 1903,
that the conveyance was valid, and by its definition gave Mr. Murray those
tidelands extending from the line of ordinary high water down to mean low
tide. Id. As part of the Stipulation and Order of Dismissal, Robert Hemphill
— Mr. Timmerman’s predecessor-in-interest — paid $1,000.00 to DNR "and
upon payment of said sum, the defendant, State of Washington, shall have
no further claim of right to the property described herein.” Id.

Thereafter, on November 28, 1967, the Commissioner of Public
Lands issued an Order “In re: Acceptance of Money under Cause No. 9217
in the Superior Court of the State of Washington for Mason County —
Margett et al v. Armour et al — AG File No. 26862. CP 775-777; Appendix
J. The Commissioner’s Order legally described the Murray Tidelands,’
affirmed that the tideland deed from the State of Washington to James
Murray was valid, and confirmed:

. . . that the sum of $1,000.00 has been deposited in this

office in accordance with terms and instructions of said

Stipulation and Order of Dismissal, and the Commissioner

being fully advised, it is therefore ORDERED and

DETERMINED that the sum of $1,000.00 deposited in this

office be and the same is hereby accepted as payment in full

for any claim the State of Washington may have had in any

of the tidelands herein described, that said sum be transferred
to the State Treasurer for credit to the proper fund.

® The Commissioner of Public Land’s Order specifically excepted the Brown Tidelands;
but, these tidelands are not at issue in this dispute, though they are now also owned by Mr.
Timmerman.



CP 777; Appendix J. Sometime following resolution of the Margett
Litigation, DNR revised its aquatic plates’ to reflect the private ownership
of the Murray Tidelands. CP 2067; Appendix D. The Murray Tidelands are
indicated on the aquatic plates with a reference to Note “A,” which states:
“State relinquished claim to these tidelands (above mean low) thru Cause
No. 9217 in the Superior Court of the State of Washington for Mason
County — Margett et al vs Armour et al, A.G. File No. 26862. Ref. Comm.
Order 67-1011, Nov. 28, 1967.” CP 2065; Appendix D.

Mr. Timmerman acquired his first ownership interest in the Murray
Tidelands in 1977, and since then he has “stewarded, protected, improved,
and cared for [his] tideland property.” CP 744. Mr. Timmerman has
“invested a tremendous amount of time, energy, and money into the
improvements located upon [the Murray and Brown Tidelands].” Id.
Unbeknownst to Mr. Timmerman, in 1992 the State of Washington engaged
R.H. Winters Co., Inc. to prepare a survey of what it believed to be DNR
tidelands located on the western side of the headland. CP 1358 — 59;
Appendix E.

Then in July of 2015 — almost five decades after Mr. Timmerman

first took title to the Murray Tidelands — DNR filed a Third-Party Complaint

" The Aquatic Plates are maintained by DNR, and are sketches of aquatic land transactions
throughout Washington State. CP 404.

10



against Mr. Timmerman (and some of his neighbors) claiming that the
lateral boundaries of certain privately-owned tidelands, including the
Murray Tidelands, now needed to be prorated. CP 1928.

Petitioner, Hood Canal Shellfish Company, LLC, and Respondent,
DNR, filed cross-motions for partial summary judgment. CP 2220. Mr.
Timmerman filed a Response in Support of Plaintiffs” Motion for Summary
Judgment and in Opposition to DNR’s Motion for Summary Judgment. CP
1997-2032.  Visiting Judge Houser then heard argument of counsel,
considered the record, and granted DNR’s Motion for Partial Summary
Judgment without explanation or analysis. CP 2220-26; Appendix A.
Petitioners Hood Canal Shellfish Company,® E.J. Iddings, and Mr.
Timmerman appealed the trial court’s decision, and this Court accepted
review. CP 2219-2226.

III. ARGUMENT
A. Standard of Review
Review of a ruling granting summary judgment is de novo.

Anderson v. Weslo, Inc., 79 Wn. App. 829, 833,906 P.2d 336 (1995). Thus,

this Court engages in the same inquiry as the trial court, Nivens v. 7-11

Hoagy’s Corner, 133 Wn.2d 192, 197-98, 943 P.2d 286 (1997), and will

8 Mr. Timmerman adopts and incorporates herein by this reference the Opening Brief filed
by Petitioner Hood Canal Shellfish Company.

11



consider “facts and all reasonable inferences therefrom . . . in the light most
favorable to the nonmoving party,” and grant summary judgment “only if,
from all the evidence, reasonable persons could reach but one conclusion.”

Scott v. Pac. W. Mountain Resort, 119 Wn.2d 484, 502, 834 P.2d 6 (1992).

Summary judgment proceedings are designed to avoid useless trials, but “a
trial is not useless, but is absolutely necessary where there is a genuine issue

as to any material fact.” Kelley v. Tonda, 198 Wn. App. 303, 310, 393 P.3d

824 (2017). “It seems obvious that in situations where, though evidentiary
facts are not in dispute, different inferences may be drawn therefrom as to
ultimate facts such as intent, a summary judgment would not be warranted.”
Id.,at 310-11.

B. DNR’s Claim of an Ownership Interest in the Murray
Tidelands is Barred by the Doctrine of Res Judicata (Claim Preclusion).

The term res judicata encompasses both “claim preclusion®” (often
called res judicata) and “issue preclusion” (often called collateral estoppel).

Shoemaker v. Bremerton, 109 Wn.2d 504, 507, 745 P.2d 858 (1987). Claim

preclusion “is a judicially created doctrine designed to prevent relitigation
and to curtail multiplicity of actions by parties, participants or privies who

have had an opportunity to litigate the same matter in a former action in a

® Claim preclusion applies “to what might, or should, have been litigated as well as to
what was actually litigated, if all part of the same claim or cause of action.” Philip A.
Trautman, CLAIM AND ISSUE PRECLUSION IN CIVIL LITIGATION IN WASHINGTON, 60
Wash. L. Rev. 805, 814 (1985).

12



court of competent jurisdiction.” Karlberg v. Otten, 167 Wn. App. 522,

535,280 P.3d 1123 (2012). “Also referred to as claim preclusion or as the
prevention of ‘claim splitting,” res judicata prohibits the relitigation of
claims and issues that were litigated, or could have been litigated, in a

prior action.” Ensley v. Pitcher, 152 Wn. App. 891, 899, 222 P.3d 99 (2009)

(emphasis supplied). “Filing two separate lawsuits based on the same event
— claim splitting — is precluded in Washington.” /d., at §898-99. This theory
of dismissal is based on the rationale that the relief sought in a subsequent
action ‘could have and should have been determined in a prior action.’”

Landry v. Luscher, 95 Wn. App. 779, 783,976 P.2d 1274 (1999). Generally

“if an action is brought for part of a claim, a judgment obtained in the action
precludes the plaintiff from bringing a second action for the residue of the
claim.” /Id.

The doctrine of claim preclusion provides that “a matter may not be
relitigated, or even litigated for the first time, if it could have been
raised, and in the exercise of reasonable diligence should have been raised

in the prior proceeding.” Kelly-Hansen v. Kelly-Hansen, 87 Wn. App. 320,

329, 941 P.2d 1108 (1997) (emphasis supplied). The Washington State
Supreme Court “has also said, on numerous occasions, that res judicata
applies, except in special cases, not only to points upon which the court was

actually required by the parties to form an opinion and pronounce a

13



judgment, but to every point which properly belonged to the subject of the
litigation, and which parties, exercising reasonable diligence, might have
brought forward at that time.” Id., at 329 (emphasis in original). “This
court from early years has dismissed a subsequent action on the basis that
the relief sought could have and should have been determined in a prior
action.” Id., at 329-30 (citing references omitted) (emphasis supplied). “[I]t
has been held that a matter should have been raised and decided earlier if it
is merely an alternate theory of recovery, or an alternate remedy.” Id., at
331 (compiling Washington Supreme Court cases); see also, Sound Built

Homes, Inc. v. Windermere Real Estate/South, Inc., 118 Wn. App. 617, 631-

32, 72 P.3d 788 (2003) (summarizing the application of res judicata by
Washington courts and rejecting the position “that a party can bring as many
actions as he or she has substantive legal theories, even if all theories
involve the same facts, the same evidence, and the same transaction™).
Whether an action is barred by res judicata is a question of law reviewed de

novo. Lynnv. Dep'’t of Labor & Indus., 130 Wn. App. 829, 837, 125 P.3d

202 (2005).

Although there are a variety of tests for determining whether a
matter should have been litigated in a prior proceeding there is no simple or
all-inclusive test. Rains v. State, 100 Wn.2d 660, 663-64, 674 P.2d 165

(1983); see also, Philip A. Trautman, CLAIM AND ISSUE PRECLUSION IN

14



CIVIL LITIGATION IN WASHINGTON, 60 Wash. L. Rev. 805, 815-16 (1985).
In general, the court should consider “whether the present and prior
proceedings arise out of the same facts, whether they involve substantially
the same evidence, and whether the rights and interests established in the
first proceeding would be destroyed or impaired by completing the second
proceeding.” Kelly-Hansen, 87 Wn. App. at 330. Dismissal based upon the
doctrine of claim preclusion is proper when a subsequent action is identical
to a prior proceeding in four respects: “(i) persons and parties, (ii) causes of
action, (iii) subject matter, and (iv) the quality of persons for or against

whom the claim is made.” Pederson v. Potter, 103 Wn. App. 62, 67, 11

P.3d 833 (2000). All four elements are satisfied in this case, and the trial
court erred as a matter of law by not ruling that DNR’s claim of ownership
is barred by the doctrine of claim preclusion.

1. The Parties in Interest in the Margett Litigation and This
Action are Identical.

Different parties in separate lawsuits are the same party for the

purposes of res judicata as long as they are in privity. Kuhlman v. Thomas,
78 Wn. App. 115, 121, 897 P.2d 365 (1995) (named defendants in the two
proceedings were different, but privity found to exist based upon the nature

of the relationships and the claims raised); see also, Woodley v. Myers

Capital Corp., 67 Wn. App. 328, 337, 835 P.2d 239 (1992). “Privity within
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the meaning of the doctrine of res judicata is privity as it exists in relation
to the subject matter of the litigation, and the rule is construed strictly to
mean parties claiming under the same title. It denotes mutual or successive

relationship to the same right or property.” Owens v. Kuro, 56 Wn.2d 564,

568, 354 P.2d 696 (1960) (citing references omitted).

Here, DNR sued Mr. Timmerman to claim an ownership interest in
the Murray Tidelands. CP 23-36. But, DNR already litigated its claimed
ownership in the Murray Tidelands when it participated in the Margett
Litigation, and DNR was directly adverse to Mr. Timmerman’s
predecessors-in-interest. CP 2119-41. Mr. Timmerman and the owners of
the Murray Tidelands in the Margett Litigation are in privity, and for the
purposes of claim preclusion the parties in the Margett Litigation and this
action are identical.

2. The Causes of Action in the Margett Litigation and This
Lawsuit are Identical.

While there is no specific test for determining identity of causes of
action, courts should consider the following criteria: “(1) whether the rights
or interests established in the prior judgment would be destroyed or
impaired by the prosecution of the second action; (2) whether substantially
the same evidence is presented in the two actions; (3) whether the suits

involved the infringement of the same right; and, (4) whether the two suits
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arise out of the same transactional nucleus of facts.” Kuhlman, 78 Wn. App.

at 122 (citing Rains v. State, 100 Wn.2d 660, 664, 674 P.2d 165 (1983)).

These four factors are analytical tools, and it is unnecessary that all four

factors be present to bar the claim. Ensley v. Pitcher, 152 Wn. App. 891,

903, 222 P.3d 99 (2009) (citing Kuhlman, supra).

Both the Margett Litigation and this lawsuit are quiet title actions
concerning whether DNR has any ownership interest in the Murray
Tidelands. CP 32; 2130. The Margett Litigation established that Mr.
Timmerman’s predecessors-in-interest were the lawful owners of the
Murray Tidelands, and upon entry of the Stipulation and Order of Dismissal
with prejudice, DNR waived and relinquished any claim of ownership
interest in the Murray Tidelands. CP 2133-37; Appendix I. The rights and
interests established by the Stipulation and Order of Dismissal in the
Margett Litigation would be destroyed and directly impaired, since DNR is
now claiming — and the trial court below wrongly agreed — that DNR owns
a part of the Murray Tidelands. CP 2225; Appendix I. This lawsuit and the
Margett Litigation concern substantially the same evidence, which largely
consists of the chain of title for the Murray Tidelands and other related
public records, along with the legal descriptions contained therein. The
Margett Litigation and this lawsuit concern the infringement of the same

right: whether DNR has any right, title, or interest in any portion of the
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Murray Tidelands. Lastly, this lawsuit and the Margett Litigation arise out
of the same transactional nucleus of facts, which was to determine the
lawful ownership of the Murray Tidelands based upon the legal descriptions
and conveyances of those tidelands. DNR has no ownership interest in the
Murray Tidelands because over 50 years ago in the Margett Litigation the
same Superior Court conclusively determined that DNR has no ownership
interest in the Murray Tidelands. CP 2133-37. Therefore, the causes of
action in this lawsuit and the Margett Litigation are identical.

3. The Subject Matter of the Margett Litigation and this
Lawsuit Both Concern Whether DNR has an Ownership Interest in the
Murray Tidelands.

The Margett Litigation and this lawsuit both concern the lawful
ownership of the Murray Tidelands. In the Margett Litigation, DNR
claimed that the deed for the Murray Tidelands from the State of
Washington to James Murray in 1903 was void, and that ownership of the
Murray Tidelands was vested in the State of Washington. CP 2129-30;
Appendix H. The Court in the Margett Litigation determined that the deed
for the Murray Tidelands “is valid,” described Mr. Timmerman’s tidelands,
and ordered that upon payment of $1,000.00 to DNR that the “State of

Washington, shall have no further claim or right to the property described

herein.” CP 2133-37; Appendix 1.
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Now, over 50 years later, DNR claims — through its purported
application of proration as announced in Spath v. Larsen — that DNR has an
ownership interest in a portion of the Murray Tidelands. CP 4281;
Appendix F. The subject matter is therefore identical, and DNR had every
opportunity in the Margett Litigation to invoke Spath v. Larsen and lay
claim to the westernmost portion of the Murray Tidelands. See, id. This is
especially true since Spath v. Larsen was decided 22 years before the
Margett Litigation commenced in 1966. CP 2119. DNR could have — and
should have — claimed ownership of a portion of the Murray Tidelands
based upon Spath v. Larsen in the Margett Litigation, since the subject
matter of the Margett Litigation was whether DNR had an ownership
interest in the Murray Tidelands, which is identical to the subject matter at
issue in this case.

4. The Quality of Persons in the Margett Litigation and This
Action is Identical.

The fourth factor for considering the application of claim preclusion
simply requires a determination of the parties in the second suit that are
bound by the judgment in the first suit. Ensley, 152 Wn. App. at 905
(referencing, 14A Karl B. Tegland, WASHINGTON PRACTICE: CIVIL
PROCEDURE, § 35.27, at 464 (1st ed. 2007) (defining “identity and quality

of parties” requirement as “a determination of who is bound by the first

19



judgment — all parties to the litigation plus all persons in privity with such

parties.”). Where parties are claiming under the same title privity exists.

See, Stevens County v. Futurewise, 146 Wn. App. 493, 502, 192 P.3d 1
(2008) (review denied).

Here, there is an identical quality of persons. DNR participated in
both the Margett Litigation and this lawsuit. CP 2129-31. Mr. Timmerman
is in direct privity with the plaintiffs in the Margett Litigation, since he now
holds title to the Murray Tidelands. CP 2119-41. While this fourth factor
is satisfied regarding Mr. Timmerman and DNR, arguably the other parties
in this case were also in privity with those parties challenging DNR’s claim
of ownership to the Murray Tidelands in the Margett Litigation.

“In determining whether a party and nonparty were in privity, courts
must consider the nature of the relationship between the two parties and the
nature of the claims.” Kuhlman, 78 Wn. App. 115 at 121. Privity between
a party and a nonparty exists for purposes of claim preclusion if the party
adequately represented the nonparty’s interests in the prior proceedings.

Stevens County, 146 Wn. App. at 502-03.

If, in the Margett Litigation, DNR had claimed an ownership interest
in the Murray Tidelands based upon its strained interpretation of Spath v.

Larsen, then DNR would have necessarily involved the Iddings and the

20



predecessors-in-interest of the other parties in this case, and each party in
this proceeding would have been in privity with those parties.

There is absolutely no reason why DNR could not have named all
of the predecessors-in-interest to the parties in this litigation to advance its
claim of ownership to a portion of the Murray Tidelands (and most of the
Reidell Tidelands) in 1966, when DNR participated in the Margett
Litigation. The Margett Litigation and this lawsuit arise from the same
facts, involve substantially the same evidence, and DNR could have relied
on the judicial doctrine of proration during the Margett Litigation.

The trial court’s adoption of the McEvilly Survey destroys and
impairs the Stipulation and Order of Dismissal entered decades ago by the
same Superior Court in the Margett Litigation, which purported to quiet title
to the Murray Tidelands in Mr. Timmerman’s predecessors-in-interest once
and for all. Quite simply, if DNR wanted to claim the tract of tidelands
shown by the McEvilly Survey, then it should have done so during the
Margett Litigation. The trial court erred as a matter of law, and this Court
should grant judgment in favor of the petitioners, and dismiss DNR’s claim
to any portion of the Murray Tidelands and the Reidell Tidelands based
upon the doctrine of claim preclusion.

C. DNR Should Be Estopped From Claiming Any Right,
Title, or Interest in the Murray Tidelands.
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Equity demands that DNR be estopped from claiming ownership of
any portion of the Murray Tidelands. DNR has already been paid twice for
the Murray Tidelands by Mr. Timmerman’s predecessors-in-interest. CP
2058; 2141. The Mason County Superior Court has already ordered that
DNR shall have “no further claim of right to [the Murray Tidelands],” CP
2137, and DNR already formally waived and relinquished “any claim [it]
may have had in any of [the Murray Tidelands],” CP 2141; AppendixJ. Yet
shockingly, DNR now claims it owns a portion of the Murray Tidelands
based upon an equitable judicial doctrine. See, CP 4281; Appendix F. The
laws of the State of Washington should not be interpreted to promulgate
such injustices, and the trial court erred as a matter of law when it granted
partial summary judgment to DNR.

1. DNR Waived All of its Rights to Claim Any Portion of
the Murray Tidelands.

A waiver is the intentional and voluntary relinquishment of a known
right, . . .. It may result from an express agreement or be inferred
from circumstances indicating an intent to waive. It is a voluntary
act which implies a choice, by the party, to dispense with something
of value or to forego some advantage. . ... A waiver is unilateral
and arises by the intentional relinquishment of a right, or by a
neglect to insist upon it . . Once a party has relinquished a known
right or advantage, he cannot reclaim it without the consent of his
adversary.

Bowman v. Webster, 44 Wn.2d 667, 669-70, 269 P.2d 960 (1954). Waiver

is the intentional abandonment or relinquishment of a known right, and
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intent to waive must be shown by unequivocal acts or conduct inconsistent

with any intention other than to waive a right. Harmony at Madrona Park

Owners v. Madison, 143 Wn. App. 345, 360, 177 P.3d 755 (2008). Where

reasonable minds could reach but one conclusion, whether a waiver has
occurred can be determined on summary judgment. Id. (citing Michel v.
Melgren, 70 Wn. App. 373, 379, 853 P.2d 940 (1993)).

Here, DNR was not only a party to the Stipulation and Order of
Dismissal entered with prejudice by the Mason County Superior Court in
the Margett Litigation, CP 2133-37, but DNR also then issued its own Order
to confirm acceptance of “payment in full for any claim [DNR] may have
had in any of the tidelands herein described.” CP 2139-41 (emphasis
supplied).  Both the Stipulation and Order of Dismissal and the
Commissioner’s Order legally described the Murray Tidelands, and
confirmed that DNR shall have no further claim of ownership to those
tidelands. CP 2133-37; 2139-41. By signing the Stipulation and Order of
Dismissal, and by issuing the Commissioner’s Order, DNR voluntarily,
knowingly, and intentionally waived and relinquished any further claim to
the Murray Tidelands. Nevertheless, DNR argued below that it now owns
a portion of the Murray Tidelands, and the trial court erred as a matter of

law by granting partial summary judgment for DNR when it decided that
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the McEvilly Survey properly depicts the boundaries of the Murray
Tidelands. CP 2225.

2. DNR Should be Equitably Estopped from Claiming Any
Ownership of the Murray Tidelands.

It is wholly inequitable to allow DNR to claim ownership of a
portion of the Murray Tidelands, which it first conveyed to James Murray
over 115 years ago, and to which DNR waived and relinquished any claim
of right in 1967. CP 2133-37; 2139-41. Equitable estoppel is defined as:

the effect of voluntary conduct of a party whereby he is absolutely

precluded, both at law and in equity, from asserting rights which
might perhaps have otherwise existed, either of property, of
contract, or of remedy, as against another person who in good faith
relied upon such conduct, and has been led thereby to change his
position for the worse, and who on his part acquires some
corresponding right either of contract or remedy.
Strand v. State, 16 Wn.2d 107, 115, 132 P.2d 1011 (1943)!°. In Strand, the
State sold second-class tidelands to Strand as described by lineal chains
along the Government meander line. Id., at 108-09. The State claimed an
interest to “islands or hummocks” in the described tidelands, id., at 109-
110, since the legislature subsequently passed an act that designated a

portion of these tidelands as a public hunting ground and instructed that it

be posted as such, id., at 114. The trial court quieted title in Strand (not the

10 The Strand Court further held that the State, acting in its proprietary capacity, can be
equitably estopped from claiming an ownership interest in tidelands that it previously sold.
Strand, 16 Wn.2d at 116-17.
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State), and directed the parties to determine the legal description by metes
and bounds by mutual agreement, or further proceedings if necessary, and
the State appealed. Id., at 110. The Washington State Supreme Court ruled
that the State was equitably estopped from claiming any ownership of the
tidelands in dispute, and further held that Strand’s title was “entirely the
result of the action of the state, in determining the characteristics of the
tidelands at the time of the sale.” Id., at 115. The Court wrote that “it is our
opinion that the principle of equitable estoppel applies and precludes the
state, at this late date [1943], from claiming that its officials made a mistake
in 1928 and that the land must revert to the state on that account. Id., at 115.

DNR should be equitably estopped from claiming any portion of the
Murray Tidelands, which it first sold to James Murray in 1903. See, CP
2058. Mr. Timmerman’s predecessors-in-interest have held title to the
Murray Tidelands since 1903, and relying upon the Murray conveyance,
they have variously constructed, improved, and otherwise maintained
significant structures and improvements along these tidelands during their
ownership. See, CP 2017. Since 1977, Mr. Timmerman has continued to
improve and maintain these tideland structures, stewarding the Murray
Tidelands. CP 2017-18. And yet now — more than 115 years after the sale
of the Murray Tidelands, and after DNR accepted payment for “for any

claim [DNR] may have had” in any of the Murray Tidelands — DNR has
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impleaded Mr. Timmerman as a third-party defendant in an attempt to claim
title to a portion of the Murray Tidelands. See, CP 4281.

DNR argued below that since the deed for the Murray Tidelands did
not contain a metes and bounds description that its lateral boundaries are
undefined, and that therefore the Murray Tidelands must be “located by
proration.” CP 2278. But, this argument is without merit. The State of
Washington prepared the deeds that DNR now claims are incapable of being
defined based upon the legal descriptions that were used by the State. See,
CP 3371, 3377; 404 (“It was rare for the state to use metes and bounds
descriptions in deeds for second-class tidelands.”). The State of
Washington could have conveyed these tidelands using metes and bounds
descriptions, but it did not. The Mason County Superior Court quieted title
in the Murray Tidelands to Mr. Timmerman’s predecessors-in-interest, and
DNR waived and relinquished any claim of right the State may have had to
the Murray Tidelands; but now, DNR argues that the tract of tidelands so
quieted were indefinable,!! and must be prorated based upon the holding in
Spath v. Larsen. But, the legal description for the Murray Tidelands allows
for its boundaries to be located, surveyed, and otherwise defined. See,

Section D.1.(a), below; Appendix B.

1 If, as DNR suggests, the legal description of the Murray Tidelands was indefinable, then
the Margett Litigation’s Stipulation and Order of Dismissal and the Commissioner’s Order
were meaningless.
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Mr. Timmerman and his predecessors-in-interest have relied on
their chain of title, and have owned, occupied, improved, maintained, and
cared for the Murray Tidelands since 1903. DNR should not be allowed to
now take a portion of the Murray Tidelands claiming that the legal
description that DNR drafted is indefinable, and the trial court erred as a
matter of law by not deciding that DNR is equitably estopped from claiming
any ownership of the same.

3. The Doctrine of Laches Bars DNR from Claiming Any
Portion of the Murray Tidelands.

Laches is an equitable defense based on estoppel. Davidson v. State,

116 Wn.2d 13, 25, 802 P.2d 1374 (1991). Laches will operate to bar a claim
if:
(1) knowledge by plaintiff of facts constituting a cause of
action or a reasonable opportunity to discover such facts; (2)
unreasonable delay by plaintiff in commencing an action;
and, (3) damage to the defendant resulting from the delay in
bringing the action.
Id. (internal citation omitted). In Davidson, the plaintiffs claimed that
actions by the Harbor Line Commission to establish the inner harbor lines
arbitrarily and fraudulently disregarded the line of navigability and
challenged the procedure by which such inner harbor lines were established.

Id. The court reasoned that plaintiffs’ claims were barred by the doctrine of

laches, since the 1913 statute at issue established the State’s power to draw
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harbor lines, and the harbor line in question was established in a 1921 plat,
and that therefore, plaintiffs’ 62-year delay in challenging the harbor lines
was barred by the doctrine of laches. Id., at 26.

Here, much like the plaintiffs in Davidson, DNR knew, or could
have reasonably discovered facts constituting a basis to allow DNR to claim
ownership of portions of certain tidelands in Dewatto Bay, since the
Supreme Court issued the Spath v. Larsen decision in 1944. This is
especially true, since DNR could have brought its claims of ownership
based on proration during the Margett Litigation in 1967.

DNR’s significant delay in bringing its claim is unreasonable, and
much like in Davidson, this delay has caused the unavoidable loss of
evidence, since many witnesses who could have been called to testify and
opine upon the records and conveyances at issue in this matter are now
deceased, and many relevant records and communications have likely been
misplaced, lost, or destroyed.!? See, id., at 26-27. The trial court erred as a
matter of law by granting DNR’s motion for partial summary judgment,
since DNR’s claim of ownership to the tidelands are barred by the doctrine
of laches.

D. Spath v. Larsen Should Not Be Interpreted as a New

Method of Determining DNR’s Remainder Ownership Interests in
Tidelands, and Spath is Inapposite.

12'As one example, Chief Engineer Reed could have testified about the nature of his
notations on the Reidell application, and the intent of the conveyance.
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If DNR’s claims of ownership are not barred by res judicata, waiver,
equitable estoppel, or laches, which they should be, then the trial court erred
by ruling that Spath v. Larsen controls this case. The trial court should have
engaged in the following inquiry:

. What was the intent of the parties to the tideland
conveyances in this case, and is that intent reflected in the deeds?

. Can the boundaries of these conveyances be defined by the
instruments themselves?

. Can DNR'’s remainder ownership interest in Dewatto Bay
tidelands be determined using the subtraction method?

. If not, should Spath v. Larsen be expanded and applied as a
new method to determine DNR’s remainder ownership interests in
tidelands?

. If so, then how should Spath v. Larsen be applied in this case
among the affected landowners?

But the trial court failed to engage in such an inquiry. The trial court
erred as a matter of law by summarily deciding that Spath v. Larsen controls
this case, and that the McEvilly Survey “depicts the sales of tidelands” from

the State to the parties’ predecessors-in-interest. CP 2225; Appendix A.
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1. The State of Washington Sold the Murray Tidelands and
the Reidell Tidelands into Private Ownership, and the Intent of the
Parties is Confirmed by the Conveyances.

There is no need to expand the application of Spath v. Larsen like
the trial court erroneously did below. Quite simply, the intent of the parties,
as confirmed by the conveyances for the Murray Tidelands and the Reidell
Tidelands, allows for the boundaries of these tideland tracts to be
ascertained by the instruments themselves, and by using standard and
accepted surveying principles and practices. A brief history is therefore

appropriate.

a. The Murray Tidelands were Sold in 1903, and the
Boundaries Can be Ascertained.

The State’s first conveyance of tidelands in Dewatto Bay was to
James Murray in 1903. CP 2058. The waterward boundary of the Murray
Tidelands extended to the mean low tide under the laws in effect at the time
of the grant. LAWS OF 1897, Ch. 89, § 4. The Murray Tidelands deed
unambiguously describes a certain distance along the meander line, and it
conveyed those tidelands that were “abutting, adjacent to and in front of”
said length along the meander. CP 2042-43. The Murray Tideland deed
was not associated with an upland tract of land, but instead consisted of calls
along the government meander. CP 2058. The lateral boundaries of the

Murray Tidelands can be readily ascertained by employing the standard
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tools of interpreting and defining legal descriptions for tideland boundaries
in 1903: by running a perpendicular line from limiting points on the
balanced meander line to the waterward limit, which in the case of the
Murray Tidelands extended to mean low water. CP 2042-43; 2075; 2087-
88; Appendix B. Since the Murray Tideland deed defines the limits of the
call along the meander line, and since these limiting calls occur at angle
points along the meander, the perpendicular line to mean low water is
established by bisecting the angle point of the balanced meander.!? Id. This
same boundary is even reflected on the aquatic plates maintained by DNR,
and also appears on the 1992 Winters Survey, which DNR subsequently
disavowed. CP 2087-89; 2064-69; 923; Appendices B, D, and E.

The only uncertainty that arises regarding the Murray Tidelands
deed is the exact location of the ordinary high water mark in 1903. This
would define the landward limits of Mr. Timmerman’s ownership. The
ordinary high water mark is presently located somewhere beneath what is
now known as NE Dewatto Bay Road. CP 2042; 2087-89. Therefore, the
Murray Tidelands can readily be surveyed, located, and identified based
upon the deed itself.

b. The State Then Sold Tidelands to Therese Reidell
in 1947, Which Can Also be Ascertained.

13 This is exactly what appears on the topographic survey prepared for Mr. Timmerman by
John Thalacker, PLS, and Robert Wilson, PLS. CP 2087-88; Appendix B.
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The State of Washington sold tidelands immediately to the west of
the Murray Tidelands to Therese Reidell in 1947. CP 2105. The Reidell
Tidelands deed, unlike the Murray Tidelands deed, described the Reidell
Tidelands with reference to Ms. Reidell’s upland property at the time of the
tideland conveyance. Id. While the Reidell Tideland deed may be
considered ambiguous, the intent of the parties to that transaction becomes
clear when considered in light of relevant extrinsic evidence. Here, the trial
court did not consider such evidence in a light most favorable to the non-
moving parties.

In Washington State, “deeds are construed to give effect to the
intentions of the parties, and particular attention is given to the intent of the
grantor when discerning the meaning of the entire document.” Zunino v.
Rajewski, 140 Wn. App. 215, 222, 165 P.3d 57 (2007) (overruled on other
grounds). In general, courts will “determine the intent of the parties from

the language of the deed as a whole.” Zobrist v. Culp, 95 Wn.2d 556, 560,

627 P.2d 1308 (1981). Where the plain language of a deed is unambiguous,

extrinsic evidence will not be considered. Sunnyside Valley Irrigation

District v. Dickie, 149 Wn.2d 873, 880, 73 P.3d 369 (2003). However,

“where ambiguity exists, extrinsic evidence may be considered in
ascertaining the intentions of the parties.” Id. In such a situation, courts

“will consider the circumstances of the transaction and the subsequent
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conduct of the parties in determining their intent at the time the deed was

executed.” King County v. Hanson Inv. Co., 34 Wn.2d 112, 126, 208 P.2d

113 (1949); Barlow Point Land Co. v. Keystone Properties I, LLC, No.

46080-7-11 (Wn. Ct. App., Sep. 9, 2015) (extrinsic evidence demonstrated
that the parties intended to convey the disputed tidelands).'* Where there

may be doubt as to the parties’ intent, a deed generally will be construed

against the grantor. Ray v. King County, 120 Wn. App. 564, 587 n. 67, 86
P.3d 183 (2004) (internal citations omitted).

In 1937, Mrs. Reidell applied to purchase those tidelands and
vacated oyster reserves abutting that portion of uplands she owned in
Government Lot 5 and to the west of the School District’s property. CP
161. Because the vacated oyster reserve located within the western half of
Government Lot 5 had already been leased to a timber company, Mrs.
Reidell refiled her application to purchase the tidelands and vacated oyster
reserves in front of her uplands in 1946. CP 165; 179; 186-88. Importantly,
a “Note” written on Mrs. Reidell’s application by Chief Engineer Raymond
Reed stated that the Murray Tidelands (referenced as Deed Vol. 4, P. 271
under Application No. 2561) should be “excepted” from Mrs. Reidell’s

application to purchase said tidelands and oyster reserves. CP 188.

14 Barlow Point Land Co. is cited pursuant to GR 14.1.
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Mrs. Reidell then submitted an updated application to purchase
those tidelands and oyster reserves in front of her upland property and even
noted on the application that, “clams and oysters are few and confined to a
small rise at some distance from silt-wash.” CP 192-94. The Commissioner
of Public Lands wrote in response to Ms. Reidell and asked for her to
provide a map of her property. CP 196. In response to the Commissioner’s
request, Mrs. Reidell sent a letter on November 18, 1945, which enclosed a
hand-drawn map of Mrs. Reidell’s uplands and a sketch of the tidelands and
vacated oyster reserves “as applied for.” CP 198-200; Appendix C. The
Commissioner responded to Ms. Reidell to thank her for the map and stated
that “it is likely that this map will be of considerable assistance to us in
processing your application.” CP 202.

These communications culminated in a conveyance that legally
described the Reidell Tidelands as follows:

Those portions of the tide lands of the second class and vacated State

Oyster Reserve No. 2, Plat No. 137, situate in front of, adjacent to

or abutting upon that portion of . . . .

;l“'h'e above description is intended to convey such tidelands as lie in

front of a tract of uplands owned by Therese D. Reidell on

November 15, 1946.

CP 216. 10 years later, Assistant Commissioner Sether (on behalf of

Commissioner Case) wrote to the attorneys for the Estate of Therese Reidell

to confirm:
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Mrs. Therese D. Reidell applied [to] purchase . . . the majority of the

second class tidelands and vacated oyster reserve lands in front of

the W1/2 of lot 5. ... Excluded from Ms. Reidell’s purchase were

the tidelands conveyed to Mr. James Murray in 1903.

CP 218. The communications between Mrs. Reidell and the State of
Washington, including Mrs. Reidell’s hand-drawn map, as well as the
internal correspondences of the State, and notations made by the Chief
Engineer, all clearly demonstrate that the State sold, and Mrs. Reidell
purchased, all of those tidelands and vacated oyster reserves lying “in front
of, adjacent to or abutting upon” her upland property, save for the Murray
Tidelands, which had already been sold to James Murray. Indeed, Ms.
Reidell’s hand-drawn map clearly shows the area she wished to purchase as
extending north of the “headland” to the east, and which area extends
beyond the Murray Tidelands. CP 200; Appendix C.

This map alone clarifies that the State of Washington intended to,
and did, grant Ms. Reidell those portions of the tidelands lying immediately
adjacent to the western lateral boundary of the Murray Tidelands as depicted
on the Amended Baseline survey, and on the survey prepared by John
Thalacker, PLS, and Robert Wilson, PLS. CP 147-54; 2087-89; Appendix
B. Therefore, since the Murray Tidelands and the Reidell Tidelands can be

determined based upon the intent of the parties and the conveyances

themselves, see, Barlow Point Land Co., supra, the trial court erred as a
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matter of law by concluding DNR has any ownership interest in the
tidelands that would necessitate the invocation of the general equitable
principles announced in Spath.

2. DNR’s Remainder Ownership Interests in the Tidelands
Can and Should be Determined by the Subtraction Method.

Under the equal footing doctrine, the State of Washington took title
to all tidelands along its shores upon its entry into the union. Idaho v. Coeur
d’Alene Tribe, 521 U.S. 261, 283, 117 S. Ct. 2028 (1997). Since statehood,
and through 1971, the State of Washington has had varying authority to sell
its tidelands into private ownership. Those tidelands that the State has not
sold into private ownership are held by the State, and the only way to
determine the limits or boundaries of these State-owned tidelands — for
which there are no deeds — is to “subtract” those tidelands that have been
sold. CP 404. Here, the boundaries of the Murray Tidelands and Reidell
Tidelands can be established and located based upon the legal descriptions
contained in the deeds, see, Section D.1, above, and DNR’s remainder
ownership can then be determined by this negative accounting. CP 404;
2075-76; 2043.

The parties agree that in order to determine the boundaries of
tidelands sold into private ownership by the State of Washington, one

employs the “negative accounting method” or the ‘“subtraction method.”
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CP 404; 2045; 2075. DNR even maintains a ledger of all tideland
transactions that occur on a set of “aquatic plates,” to assist with the tracking
of tidelands sold by the State of Washington into private ownership. CP
404-05; Appendix D.

The State presumably still holds title to those tidelands and vacated
oyster reserves from mean low water to extreme low water located to the
north of the Murray Tidelands. See, CP 2087-89. But the subtraction
method readily shows that DNR simply doesn’t hold title to any of those
tidelands or vacated oyster reserves it previously sold to Ms. Reidell and to
James Murray. CP 147-54; 2087-89. The Murray Tidelands deed and the
Reidell Tidelands deed can be ascertained from the evidence in the record.
DNR’s remainder ownership interest in the Dewatto Bay tidelands can be
determined by the subtraction method, and invoking the equitable doctrine
of proration announced in Spath is simply not appropriate here.

3. Spath v. Larsen is Distinguishable from this Case, and the
Trial Court Erred by Expanding the Limited Holding of Spath.

In 1944, and for the first time, the Supreme Court of Washington
considered how to resolve a single conflicting boundary line between
private upland owners holding paper title to adjacent tidelands located along
a concave shoreline. Spath, 20 Wn.2d, at 508. One of the Spath Court’s

main equitable considerations in reaching its decision was premised upon
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the right of adjacent upland owners to have “access to open water at the line

of low tide.” Id., at 508, 526; See also, Harris v. Hylebos Industries, Inc.,

81 Wn.2d 770, 781, 505 P.2d 457 (1973); Grill v. Meydenbauer Bay Yacht

Club, 61 Wn.2d 432, 436, 378 P.2d 423 (1963). The Court “endeavored to
establish certain rules” to serve as a guide, but cautioned “that we have
before us for determination a specific problem, and that rules applicable to
the situation here presented may not apply in all cases.” Spath, 20 Wn.2d
at 508. The Court reviewed laws and cases arising in Massachusetts in the
1600s, one of which noted that with regard “to the conflicting claims of
coterminous proprietors,” id., at 509, there needed to be a solution “when
several proprietors have land bordering upon a cove which is more than a
semicircle,” id., “provided always this act of the court shall not be construed
to disturb any orderly settlement formerly made,” id., at 510. The Spath
Court further warned that “due to the endless variety of shore line
configurations, no one formula for determining the lateral boundaries of
tidelands will be applicable to all cases . . .” id., at 512, and again cautioned
that “endless variations of shore lines within this state will present many
questions concerning the ownership of tidelands, which cannot be
determined by any one fixed rule, however elastic,” id., at 524. Until now,
Spath v. Larsen has never been used as a means of determining DNR’s

remainder ownership interests in tidelands.
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This case is distinguishable from Spath v. Larsen for many reasons.
First, the Spath Court was confronted with finding a way to equitably ensure
access to navigable water by resolving a single conflicting boundary line of
two adjacent upland property owners who held paper title to their upland
properties and the associated tidelands. But here, the affected landowners
do not all hold paper title to their upland properties and associated tidelands.
CP 3365. Not only do the affected owners not all hold paper title to their
tidelands, but tideland ownership in this case is also divorced from upland
property ownership (for example, the Murray Tidelands stand alone and
separate from upland property ownership). CP 3365; 3371. Unlike in this
case, the underlying ownership of the tideland properties was not in dispute
in Spath.

Furthermore, there is no conflict requiring a resolution in this case.
Unlike in Spath, there is no conflict between the Murray Tidelands and the
Reidell Tidelands. If there could be a conflict between these deeds, it is
swiftly resolved by the junior-senior rights analysis. The junior-senior
rights analysis is a means by which to determine what property was sold to
whom based upon the ownership of the affected properties at the time of the
respective grants. CP 2075-76. Since the deed for the Murray Tidelands
was the first grant of tidelands in Dewatto Bay, the lateral boundaries of

these tidelands ran from certain points called along the meander from the
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ordinary high water mark to the mean low water mark at bisected angle
points along the meander. CP 2075; 2043. Decades later, the State sold
Mrs. Reidell her tidelands, which extended out beyond the Murray
Tidelands. CP 147-54; 2078. Since the State sold the Murray Tidelands to
Mr. Murray in 1903 and the Reidell Tidelands to Mrs. Reidell in 1947 there
is no conflict, because the Murray Tidelands deed was senior to the Reidell
Tidelands deed.

Moreover, one of main equitable considerations supporting the
Court’s decision in Spath was the right of adjacent upland owners to have
“access to open water at the line of low tide.” Spath, at 508, 526. But here,
and unlike in Spath, this is not a dispute between adjacent upland owners
who hold paper title to tidelands and who would otherwise be denied access
to navigable water because of intersecting lateral tideland boundaries
extended per the standard and accustomed practice. This case has nothing
to do with access to navigable water. But even if it did, DNR already has
adequate access to navigable water from its tidelands on the eastern side of
the headland, and from various points throughout western Washington state.
Therefore, the main equitable considerations underlying the Spath Court’s
decision are not present here. The facts of this case are markedly distinct
from those in Spath, and the trial court erred by concluding that Spath

controls.
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DNR argued, and the trial court erroneously agreed, that the Court’s
decision in Spath permeates all tideland deeds throughout Washington
State. CP 2225; RP 196-98. If this is true, black letter real property law
would be upset — if not eviscerated — by the trial court’s decision. Ifthe trial
court’s decision were affirmed by this Court, then it would potentially
undermine every tideland deed ever granted to a private citizen adjacent to
State-owned uplands. It would create a brand new vehicle for DNR to claim
that its ownership interests in tidelands are not determined by the deeds
themselves, but instead by the doctrine of proration announced in Spath.
The trial court’s decision means that the general equitable principles
announced in Spath can now be used as a proxy for the subtraction method.
But, Spath v. Larsen was not a case that ever considered the most
appropriate method to determine the State’s remainder ownership interests
in tidelands. This is a novel and wide-ranging interpretation of the equitable
principles announced in Spath, and this Court should not affirm the trial
court’s unnecessary expansion of the doctrine of proration.

But, if this Court decides that Spath can apply in this case, then the
trial court erred by adopting the McEvilly Survey as depicting “the
boundaries of the sales of tidelands” to the parties in this case, since there

were genuine issues of material fact in dispute, and since the trial court erred
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by failing to consider all of the evidence and reasonable inferences in a light
most favorable to the nonmoving parties.

E. In the Alternative, if Spath v. Larsen Applies in This
Case, Genuine Issues of Material Fact Preclude Summary Judgment,
and the Trial Court Erred by Failing to Consider All Reasonable
Inferences in a Light Most Favorable to the Nonmoving Parties.

If the proration doctrine announced in Spath v. Larsen can apply in
this case, which it should not, and if proration is the proper method to
determine the tideland boundaries, which it is not, then the trial court erred
by granting DNR’s motion for partial summary judgment and adopting the
McEvilly Survey as properly defining the tideland boundaries, since there
were genuine issues of material fact in dispute, and since the trial court
failed to consider all reasonable inferences in a light most favorable to the
nonmoving parties.

1. The McEvilly Survey is Fatally Flawed, and There Were
Genuine Issues of Material Fact that Cannot Be Resolved on Summary
Judgment.

The McEvilly Survey is unreliable, fatally flawed, and contained a
variety of significant errors that were ignored by the trial court, and which
were rebutted by other competent expert witnesses. CP 2073-82; 2034-47.
Each disputed point was a genuine issue of material fact, and it was error

for the trial court to grant DNR’s motion for partial summary judgment and

to adopt the McEvilly Survey as controlling.
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Summary judgment is appropriate only if, in view of all the
evidence, reasonable persons could reach only one conclusion. Hansen v.
Friend, 118 Wn.2d 476, 485, 824 P.2d 483 (1992). Where a decision
requires weighing the evidence, balancing competing experts’ credibility,
and resolution of conflicting material facts, a trial is necessary to resolve

such matters. Larson v. Nelson, 118 Wn. App. 797, 810, n.10, 77 P.3d 671

(2003) (dispute among experts, including a surveyor, about whether a
slough is a river was improperly resolved on summary judgment and
reversed and remanded for trial).

First, the McEvilly Survey relied upon a meander corner that was
determined to be “lost” pursuant to the Manual of Instructions for the
Survey of the Public Lands of the United States. CP 2039-40. The re-
established meander corner is actually 21-feet to the south of the iron pipe
that the McEvilly Survey erroneously relied upon. /d. The re-established
and proper meander corner alters the position of the meander line of Section
28, which consequently alters the location for the point of beginning of the
location of the second class tidelands owned by Mr. Timmerman (the
Murray Tidelands). /d. This was a genuine issue of material fact disputed
by the expert surveyors.

Second, the McEvilly Survey was based upon an erroneous interior

section subdivision of Section 28. CP 2040-41. The McEvilly Survey
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relied upon a decision entered in Mason County Superior Court Cause No.
124900, for the establishment of the north — south centerline of Section 28.
Id. However, that lawsuit only concerned the boundary common to
Government Lots 6 and 7 of Section 28 — and it did not describe or concern
the eastern boundary of Government Lot 6. Id. In contradiction to the
McEvilly Survey, the Thalacker / Wilson Survey established the section
centerline in accordance with the Manual of Instructions for the Survey of
the Public Lands of the United States, and by running the centerline parallel
with the mean bearing of the existing east boundary of Section 28. Id.;
Appendix B (rejecting the McEvilly Survey’s approach). This raised a
genuine issue of material fact that was in dispute.

Third, the McEvilly Survey showed the upland property boundary
common to Mr. Timmerman and DNR as marked by “axles” and not iron
pipes, but there are no “axles” and these are iron pipes. CP 2042. This
raised a genuine issue of material fact in dispute, and goes directly to the
credibility of DNR’s expert witness, which must be resolved by a jury at a
trial.

And if proration even could be applied in this case, which it should
not, then the McEvilly Survey does not “equitably apportion” tidelands in
accordance with the “Cove Rule” or the “Headland Rule.” CP 2045-47;

2079-82. “Coves” and “headlands” are defined by naturally occurring
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geologic features of the shoreline. Id. “Coves” are defined as naturally
occurring geologic features that create a concave bend in the shoreline and
produce more than a semicircle. 1d.; see also, Spath, 20 Wn.2d at 509. The
McEvilly Survey attempted to apply the “Cove Rule” to what is really a
substantially straight shoreline and one part of a “headland.” CP 2079-80.
The McEvilly Survey does not rely upon any natural features of the
shoreline to establish the “cove limits,” and it does not appear to contain
any similar methodology for establishing such limits as occurred in Spath.
CP 2046. The application of the “Cove Rule” to a substantially straight
shoreline is not an appropriate application of the rule. Id. Moreover, there
was no basis for Mr. McEvilly to apply the Cove Rule to only part of a
“headland,” and by which he unfairly prorated just a portion of the Murray
Tidelands. Id.; CP 2079-80. The McEvilly Survey only prorates a portion
of the entire Murray Tidelands, but there is no basis in Spath or otherwise
to prorate only a portion of a whole tideland tract. CP 2080; Appendix F.
These were genuine issues of material fact in dispute.

The McEvilly Survey purports to equitably apportion certain
tidelands along the presently-existing line of ordinary high water, but this
too is erroneous. CP 2081. The proper line of ordinary high tide, at least

for the Murray Tidelands, would be upland of its current location and
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somewhere beneath the existing fill of the County Road. CP 2042. This
was also genuine issue of material fact in dispute.

Finally, the McEvilly Survey only uses one apportionment table for
all of the properties involved in DNR’s allegedly ‘“equitable
apportionment,” but this is improper since not all of the affected tideland
properties extend to extreme low water. CP 2047. To equitably prorate the
tidelands at issue in this case, each of the tideland tracts need to be prorated
based upon their conveyances, which required more than just one
apportionment table. /d. The apportionment table used by the McEvilly
Survey disregards the fact that the Murray Tidelands only extend to mean
low water, and this genuine issue of material fact was disputed below.

There were genuine issues of material fact in dispute about the
methods and practices employed by the McEvilly Survey, and whether it
properly prorated the tidelands in this case. The trial court erred by adopting
the McEvilly Survey as binding despite the competent and conflicting
expert testimony offered by the nonmoving parties below.

2. The Trial Court Did Not Consider Reasonable
Inferences in a Light Most Favorable to the Nonmoving Parties.

The trial court erred by discounting the expert affidavits offered by
the nonmoving parties, and did not consider them or any of the reasonable

inferences drawn therefrom in a light most favorable to the nonmoving
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parties. On a motion for summary judgment, all facts and reasonable
inferences are considered in the light most favorable to the nonmoving
party, and summary judgment is only proper if reasonable minds can reach

but one conclusion. Larson, 118 Wn. App. at 804.

John Thalacker, Robert Wilson, and Terrell Ferguson, three
professional land surveyors, all testified and opined that the McEvilly
Survey was fatally flawed, and that it did not properly apportion the
tidelands. See, Section E.1, above. The trial court erroneously resolved all
of these conflicts and the reasonable inferences that can be drawn therefrom
in favor of DNR, which was the moving party. As described further above,
the nonmoving parties sufficiently challenged the propriety of the McEvilly
Survey and the standards and practices it employed, and the trial court erred
by rejecting this evidence and by not considering it in a light most favorable
to the nonmoving parties. Reasonable minds could have concluded that the
McEvilly Survey was flawed, and the trial court erroneously weighed the
evidence, balanced competing experts’ credibility, and resolved conflicting
material facts in favor of DNR, and all without a trial.

IV. CONCLUSION

Mr. Timmerman has been needlessly dragged into a litigation to

resolve a dispute that was already litigated over 50 years ago. If DNR

wanted to argue that the boundaries of the Murray Tidelands should be
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prorated according to Spath v. Larsen, then it should have done so during
the Margett Litigation. Instead, the Mason County Superior Court ordered
that upon payment to DNR for the Murray Tidelands the State would have
“no further claim or right” to the Murray Tidelands. The Commissioner’s
Order issued as a result of the Margett Litigation echoed the court order,
and DNR accepted payment in full “for any claim the State of Washington
may have had” in the Murray Tidelands. DNR’s claim to any portion of the
Murray Tidelands is therefore barred by the doctrines of res judicata and
waiver, and the trial court erred as a matter of law.

Furthermore, the parties to this action have held title to their
respective tidelands, and have stewarded, improved, and enjoyed them for
decades. The State of Washington elected to describe the tidelands that it
sold based on linear calls, and not metes and bounds. Moreover, DNR
waited decades to bring its claim based on proration, and evidence and
testimony has been lost or destroyed because of this delay. Therefore, DNR
should be equitably estopped from claiming an interest in the Reidell
Tidelands or the Murray Tidelands, or DNR’s claim should be barred by the
doctrine of laches, and the trial court erred as a matter of law.

This case does not require the novel and expanded application of
Spath v. Larsen. DNR’s remainder ownership interest in Dewatto Bay

tidelands can be readily defined based upon the intent of the parties and the
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deeds that conveyed tidelands to James Murray and Mrs. Reidell. Since the
deeds themselves define the bounds of ownership and since there is no
conflict requiring a resolution, it is unnecessary to apply Spath in this case,
and the trial court erred by doing so as a matter of law.

And, in the alternative, if this Court decides that the general
equitable principles announced in Spath v. Larsen should determine DNR’s
remainder ownership interests in this case, then this case should be
remanded for trial since there were genuine issues of material fact in dispute
regarding the McEvilly Survey, and since the trial court failed to consider
the facts and all reasonable inferences in a light most favorable to the
nonmoving parties.

For all of the foregoing reasons, Mr. Timmerman respectfully
requests that this honorable Court enter judgment for the petitioners, or in
the alternative, remand this case for trial.

DATED this 7th day of May 2020.

RESPECTFULLY SUBMITTED:
The Law Office of James P. Grifo, LLC

Vs

James P. Grifo, WSBA No. 45192
Attorney for Petitioner Virgil Timmerman
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Order Granting Summary Judgment
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SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR MASON COUNTY

HOOD CANAL SHELLFISH COMPANY,
LLC, et al.
No. 15-2-00267-1
Plaintiffs,
\Z : DECISION ON MOTIONS FOR
SUMMARY JUDGMENT
STATE OF WASHINGTON,
DEPARTMENT OF NATURAL
RESOURCES,

Defendant/Third Party Plaintiff,

and

liability company; et al,

Third Party Defendants.

THIS MATTER comes before the Court on the Plaintiff’s Motion for Partial
Summary Judgment, Department of Natural Resources’ Motion for Summary Judgment,

and Third-Party Defendants DeNotta’s’ Motion for Summary Judgment. The Court

I Caron DeNotta and her company, D.D. DeNotta, LLC are collectively designated “DeNotta” in the motion for summary
judgment and the court will utilize this designation in this decision.

DECISION ON MOTIONS FOR 1
SUMMARY JUDGMENT

JUDGE WILLIAM C. HOUSER
Mason County Superior Court

419 N 4th Street

Shelton, WA 98584

(360) 427-9670 extension 348
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reviewed the following documents in consideration of the case:

1.

Plaintiffs’ Motion for Partial Summary Judgment;

2. Declaration of Earl James Iddings in Support of Plaintiffs’ Motion for Partial
Summary Judgment (and attached exhibits)

3. Declaration of Marlene Iddings in Support of Plaintiffs’ Motion for Partial
Summary Judgment;

4. Declaration of Robert M. Smith in Support of Plaintiffs’ Motion for Partial
Summary Judgment (and attached exhibits);

5. Department of Natural Resources’ Motion for Partial Summary Judgment and
Memorandum in Support; |

6. Declaration of Jennifer Morey in Support of DNR’s Motion for Partial
Summary Judgment (and attached exhibits);

7. Declaration of Kristin Swenddal in Support of DNR’s Motion for Partial
Summary Judgment;

8. Declaration of Michael McEvilly, PLS, in Support of DNR’s Motion for Partial
Summary Judgment (and attached exhibits);

9. Declaration of Jerry R. Broadus in Support of DNR’s Motion for Partial
Summary Judgment (and attached exhibits);

10. Declaration of Steven B. Ivey in Support of DNR’s Motion for Partial Summary
Judgment;

11. Declaration of Randy Butler in Support of DNR’s Motion for Partial Summary
Judgment;

12. Declaration of Oliver “Skip” Duncan in Support of DNR’s Motion for Partial
Summary Judgment;

13. Declaration of Ted Jackson in Support of DNR’s Motion for Partial Summary
Judgment;

14. Defendants Caron DeNotta and D.D. DeNotta LLC’s Motion for Summary
Judgment;

15. Declaration of R. Scott Fallon in Support of Defendants® DeNotta’s Motion for
Summary Judgment (and attached exhibits);

DECISION ON MOTIONS FOR 2 JUDGE WILLIAM C. HOUSER
SUMMARY JUDGMENT Mason County Superior Court

419 N 4th Street
Shelton, WA 98584
(360) 427-9670 extension 348
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16. Department of Nafural Resources’ Response to Plaintiffs’ Motion for Partial
Summary Judgment;

17. Declaration of Kristin Swenddal in Support of DNR’s Responses to Plaintiffs’
and DeNotta’s Motions for Summary Judgment (and attached exhibits);

18. Declaration of Melinda McKinley in Support of DNR’s Response to Plaintiffs’
Motion for Partial Summary Judgment (and attached exhibits);

19. Declaration of Michael McEvilly, PLS, in Support of DNR’s Response to
Plaintiffs’ Motion for Partial Summary Judgment (and attached exhibits);

20. Declaration of Joseph V. Panesko in Support of DNR’s Response to Plaintiffs’
Motion for Partial Summary Judgment (and attached exhibits);

21. Declaration of Camille Speck in Support of DNR’s Response to Plaintiffs’
Motion for Partial Summary Judgment (and attached exhibits);

22. Declaration of Brady Blake in Support of DNR’s Response to Plaintiffs’ Motion
for Partial Summary Judgment (and attached exhibits);

23. Declaration of Matthew Jewett in Support of DNR’s Response to Plaintiffs’
Motion for Partial Summary Judgment (and attached exhibits);

24. Department of Natural Resources Response to DeNotta’s Motion for Summary
Judgment

25. Declaration of Jennifer Morey in Support of DNR’s Response to DeNotta’s
Motion for Summary Judgment (and attached exhibits);

26. Declaration of Kristin Swenddal in Support of DNR’s Response to DeNotta’s
Motion for Summary Judgment;

27. Plaintiffs’ and Third-Party Defendant Earl J. Iddings’ and Laure Iddings’
Response in Support of Defendants Caron DeNotta and D.D. DeNotta LLC’s
Motion for Summary Judgment;

28. Declaration of Robert M. Smith in Support of Plaintiffs’ and Third Party
Defendant Earl J. Iddings’ and Laure Iddings’ Response in Support of
Defendants Caron DeNotta and D.D. DeNotta LLC’s Motion for Summary
Judgment (and attached exhibits);

29. Declaration of Earl James Iddings in Support of Plaintiffs’ and Third Party
DECISION ON MOTIONS FOR 3 JUDGE WILLIAM C. HOUSER
SUMMARY JUDGMENT Mason County Superior Court

419 N 4th Street

Shelton, WA 98584
(360) 427-9670 extension 348

Page 2158




O 0 ~1 &N »n b~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

30.

31.

32.

33.
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35.

36.

37.

38.

39.

40.

41.

42.

43.

Defendant Earl J. Iddings’ and Laure Iddings’ Response in Support of
Defendants Caron DeNotta and D.D. DeNotta LLC’s Motion for Summary
Judgment (and attached exhibits);

Plaintiff’s Response to Department of Natural Resources’ Motion for Partial
Summary Judgment

Declaration of Robert M. Smith in Support of Plaintiffs’ Response to DNR’s
Motion for Partial Summary Judgment;

Declaration of Marlene Iddings in Support of Plaintiffs’ Response to DNR’s
Motion for Partial Summary Judgment;

Declaration of Renee Hanover in Support of Plaintiffs’ Response to DNR’s
Motion for Partial Summary Judgment;

Declaration of Mark McLean in Support of Plaintiffs’ Response to DNR’s
Motion for Partial Summary Judgment;

Declaration of Terrell Ferguson in Support of Plaintiffs’ Response to DNR’s
Motion for Partial Summary Judgment (and attached exhibits);

Third Party Defendant Earl James “EJ” Iddings’ Response to DNR’s Motion for
Partial Summary Judgment;

Declaration of Brad Carey in Support of Response to DNR’s Motion for Partial
Summary Judgment;

Declaration of Jose Vera in support of Response to Motion for Partial Summary
Judgment (and attached exhibits);

Declaration of Michael D. Daudt in Support of Response to DNR’s Motion for
Partial Summary Judgment (and attached exhibits);

Declaration of Kell Rowen in Support of Response to DNR’s Motion for Partial
Summary Judgment (and attached exhibits);

Declaration of Earl James “EJ” Iddings in Support of Response to DNR’s
Motion for Partial Summary Judgment (and attached exhibits);

Defendants Caron DeNotta and D.D. DeNotta, LLC’s Response to DNR’s
Motion for Partial Summary Judgment;

Timmerman’s Response in Support to Hood Canal Shellfish Company’s and

DECISION ON MOTIONS FOR 4 JUDGE WILLIAM C. HOUSER
SUMMARY JUDGMENT Mason County Superior Court

419 N 4th Street
Shelton, WA 98584
(360) 427-9670 extension 348
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47.
48.
49.

50.

51.
52.

54.

55.

56

57.

58.

59.

60.

DeNotta’s Motions for Partial Summary Judgment and in opposition to the
Department of Natural Resources” Motion for Partial Summary Judgment;
Declaration of Robert J. Wilson, PLS (and attached exhibits);

Declaration of John L. Thalacker, PLS (and attached exhibits);

Declaration of James P. Grifo (and attached exhibits);

Declaration of Virgil G. Timmerman;

Plaintiffs’ Reply to Department of Natural Resources’ Response Brief;
Declaration of Earl James Iddings in Support of Plaintiffs’ Reply to DNR’s
Response Brief (and attached exhibits);

Declaration of Jose Vera in Support of Plaintiffs’ Reply to DNR’s Response
(and attached exhibit);

Declaration of Phil Elder in Support of Plaintiffs’ Reply to DNR’s Response;
Declaration of Robert M. Smith in Support of Plaintiffs’ Reply to DNR’s
Response (and attached exhibits);

. Third Party Defendant Earl James “EJ Iddings Reply RE: Motion for Partial

Summary Judgment;

Declaration of Brad Carey in Support of Reply RE: Motion for Partial Summary
Judgment;

Declaration of Jose F. Vera in Support of Reply RE: Motion for Partial
Summary Judgment (and attached exhibits);

. Department of Natural Resources’ Reply in Support of DNR’s Motion for

Partial Summary Judgment;

Declaration of Perry Lund in Support of DNR’s Motion for Partial Summary
Judgment;

Declaration of Joseph V. Panesko in Support of DNR’s Reply (and attached
exhibits);

Declaration of Michael McEvilly, PLS in Support of DNR’s Reply (and
attached exhibit);

[Third-Party] Defendants’ [DeNotta] Reply to Motion for Summary Judgment;

and

DECISION ON MOTIONS FOR 5 JUDGE WILLIAM C. HOUSER
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61. Declaration of R. Scott Fallon in Support of [Third-Party]
Defendants’[DeNotta] Reply to Motion for Summary Judgment (and attached
exhibits). ‘

62. Department of Natural Resources’ Statement of Supplemental Authority.

63. Plaintiffs’ Response to DNR’s Statement of Supplemental Authority.

The Court further having considered the above listed material and argument of
counsel, the record and files herein; and having been fully advised in the premises,
THEREFORE IT IS HEREBY ORDERED:

Spath v. Larsen, 20 Wn.2d 500, 148 P.2d 834 (1944) established the legal standards
to determine the lateral boundaries of tidelands owned by adjacent owners in a cove and is
the controlling case law for the adjudication of this case; THEREFORE

1. Concerning Defendant DNR’s Motion for Partial Summary Judgment:
a. Whether the State holds superior title to the tidelands that comprise the
Public Beach. In the light most favorable to the moving party, there is no
question of material fact on this issue, therefore, the motion is GRANTED;
and
b. Whether the survey attached as exhibit B to the declaration of Michael
McEvilly PLS, depicts the boundaries of the sales of tidelands from the state
to Reidell, Robinson, Hansen and Murray in West Dewatto Bay. In the light
most favorable to the non-moving party, there is no question of material fact
on this issue, therefore, the motion is GRANTED; and
c. Whether the survey attached as exhibit B to the declaration of Michael
McEvilly, PLS, accurately establishes the upland boundary between the
school property (TPN 32328-42-60000) and the L. Iddings property (TPN
32328-42-00040). In the light most favorable to the non-moving party,
there is no question of material fact on this issue, therefore, the motion is
GRANTED.; and therefore
2. Plaintiff’s motion for summary judgment is DENIED.; and therefore

3. Third-Party Defendants DeNotta’s Motion for Summary Judgment dismissing the

DECISION ON MOTIONS FOR 6 JUDGE WILLIAM C. HOUSER
SUMMARY JUDGMENT Mason County Superior Court

419 N 4th Street

Shelton, WA 98584

(360) 427-9670 extension 348
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third-party complaint that has been filed against them by the State of Washington is

DENIED.
Dated this 6™ Day of May 2019.
William C. Houser
Visiting Superior Court Judge
DECISION ON MOTIONS FOR 7 JUDGE WILLIAM C. HOUSER
SUMMARY JUDGMENT Mason County Superior Court

419 N 4th Street
Shelton, WA 98584
(360) 427-9670 extension 348
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5792420

8 SUPERIOR COURT OF THE STATE OF WASHINGTON
9 FOR MASON COUNTY
11
HOOD CANAL SHELLFISH COMPANY,
12 | LLC, etal. No. 15-2-00267-1
- Plaintiffs, NOTICE-OF-SCRIVENER'S ERROR——
14 AND
15 ORDER'NUNCPRO TUNC

STATE OF WASHINGTON,

I DEPARTMENT OF NATURAL

.. | RESOURCES,

17 v

18 Defendant/Third Party Plaintiff,
19 and

| BKLOVELY; LLC, = Washingtorr limited

21 Hability commipany; eral;
22 _
Third Party Defendants.
23
24
The Court-has-become-aware-of a-scrivener’s-error-in-its-Decision-on-Motions-for- Summary- ——\%—
25 N\
Judgment filed on May 8, 2019. The Order on page 6 of the Decision, paragraph 1.a. reads: “In the f D
26 . e
light most favorable to the moving party ... The language should read “In the light most favorable
27 ‘
to-the-non-moving party—=
28 -
This Order now amends aforementioned language, hereby entering these items nunc_
29
pro tunc.
30
JUDGE WILLIAM C:HOUSER
NOTICE OF SCRIVERNER’S ERROR Masomr County Superfor Cou

"‘_1_"' A4-31-0-Ath ntre_e
AND AMENDED ORDER HTETO

Shelton;-WA-9858:

(360)427-9670-Ext—34
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(Tt is-so-ORDERED-that-the Decision-on-Motions-for Summary Judgment be-entered———

(38}

to reflect the original intended date of filing of May 8, 2019 to include the substituted

laniguage above.

v

2

N

Dated this & Day of June, 2019.

//1//

o (&0

WilltamCHouser

Visiting Juage

D

JUDGE WILLIAM C, HOUSER

NOTICE OF SCRIVERNER’S ERROR Mason County Superior Court

AND AMENDED ORDER - 4194 Str ﬂﬂi
h § 1 A
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SURVEYOR'S NOTES 36
. 4,/ 53
. THE EXTERIOR BOUNDARY AND INTERNAL SUBDIVISION OF SECTION 28 AS SHOWN HEREON UTIIZED THE PROCEDURES, CONTROLLING FOUND SECTION, QUARTER AND MEANDER CORNERS AND DIMENSIONS AS SHOWN ON THE SURVEY PREPARED BY ROBERT WINTERS, PLS # [a) oD
THE BEARINGS SHOWN ARE WASHINGTON STATE GRID, THETA ANGLE —1° 33' 50", AS SHOWN ON SAID SURVEY. THE LINEAL DIMENSIONS AS SHOWN N
T0 GROUND BY THE SCALE FACTOR OF 1.0000018' AS SHOWN ON SAID SURVEY. THE BASIS OF BEARINGS FOR THIS SURVEY IS THE MEAN BEARING OF THE EASTERLY BOUNDARY OF SECTION 28 AS SHOWN ON SAD ~ o
SURVEY AND BEARS NORTH 2' 51’ 21" EAST, SAD BEARING BASE BEING ESTABLISHED FOR THIS SURVEY BETWEEN THE FOUND SOUTH QUARTER CORNER AND FOUND NORTHERLY MEANDER CORNER ON THE EASTERLY BOUNDARY OF SAID SECTION 28 AS SHOWN HEREDN. ALL Iy
DIMENSIONS ARE RELATIVE TO THE SAID SOUTH QUARTER CORNER. THE THETA ANGLE FOR THIS SURVEY IS —1' 57" 307, AND THE SCALE FACTOR IS 1.00002563 g 2
2. THE EASTERLY MEANDER CORNER ON THE SOUTHERLY BOUNDARY OF SECTION 28 WAS DETERMINED TO BE "LOST* AS NOTED ON THE SURVEY BY PHILP CHAPMAN, PLS, REGISTRATION # 5318, DATED JULY, 1957, BY WILFRED WEBB, PLS , REGISTRATION # 4596, DATED OVSTER RESERVE W
11/20/1963 AND BY THE SURVEY RECORDED AT VOLUME 17, PAGE 231, DATED 07/13/1993, AND BY DAN HOLMAN, PLS , REGISTRATION # 15653 BY THE SURVEY RECORDED AT VOLUME 33, PAGE 105, DATED 04/30/2007, RECORDS OF SAID COUNTY, THE POSITION OF CALEU Ao 8 <] g <
SAID CORNER BEING ESTABLISHED AT RECORD GENERAL LAND OFFICE (GLO) DISTANCE AND BEARING FROM THE FOUND SOUTH QUARTER CORNER. THE BEARING OF SAID SECTION LINE IS ALSO SHOWN OF RECORD AS THE EXTENSION OF THE SOUTHERLY BOUNDARY OF SECTION SR pER T S
25 AS FOUND BETWEEN THE FOUND SOUTHEASTERLY SECTION CORNER AND THE FOUND SOUTH QUARTER CORNER. e secnon corer 21 0 22 € u
SURE) CALCULATED Pek = » O
3. AFTER A DILIGENT SEARCH FOR ANY ORIGINAL OR RECORD EVIDENCE, THE SOUTHERLY MEANDER CORNER ON THE EASTERLY HOUNDARY OF SECTION 28 WAS DETERMINED TO BE "LOST' AS NOTED IN THE FIELD SURVEY NDTES OF JAMES D. LACEY & COMPANY , DATED MATHEMATIC WINTERS (R1) W <
1916 AS SAD NOTES ARE OF RECORD IN THE PUBLIC LAND SURVEY OFFICE OF THE DEPARTMENT OF NATURAL RESOURCES OF THE STATE OF WASHINGTON (DNR), BY PHILIP CHAPMAN, PLS, REGISTRATION # 5318 ON SURVEY, DATED JULY, 1957, BY ROBERT WINTERS, PLS BY N2312/02°W 2.26° 28027 Q X x
# 18104, AS RECORDED ON 09,/30/1998 AT VOLUME 17 OF SURVEYS, PAGE 96 , THE POSITION OF SAID CORNER BEING ESTABLISHED AT SINGLE PROPORTIONATE RECORD DISTANCE BETWEEN THE REFERENCED RECORD FOUND SOUTHEAST SECTION CORNER AND THE (SEE NOTE &) < O
REFERENCED FOUND NORTHERLY MEANDER CORNER ON THE EASTERLY BOUNDARY OF SAID SECTION 28. Y [
4, THE ORIGINAL MEANDER LINE ALONG THE SOUTHERLY SHORE OF DEWATTO BAY WAS BALANCED BETWEEN THE WESTERLY MEANDER CORNER ON THE SOUTHERLY BOUNDARY OF SECTION 28 AND THE SOUTHERLY MEANDER CORNER ON THE 8 =
B A B o S e o e oy T Lo R A R Ve e MO0 B A NGOG WA RR, e AN AT e ane M or e SATANGED WEANDER Nt ke NoRSaLE, S 2
5. THE LOCATION OF THE VACATED OYSTER RESERVE BOUNDARY WAS DETERMINED PER THE DIMENSIONED BOUNDARIES AS SHOWN ON THE RECORD PLAT DATED 1895 AS SAID PLAT IS OF RECORD IN THE PUBLIC LAND SURVEY OFFICE OF THE 503888~ e
DEPARTMENT OF NATURAL RESOURCES OF THE STATE OF WASHINGTON. THE BOUNDARIES WERE REESTABLISHED RELATIVE TO THE POSITION OF THE LOCATED FOUND POSITION OF THE NORTHERLY MEANDER CORNER ON THE EASTERLY N
BOUNDARY OF SECTION 28 AS ROTATED TO THE BEARING OF SAID EASTERLY BOUNDARY BETWEEN SAD MEANDER CORNER AND THE SOUTHEAST CORNER OF SAID SEGTION 28 AS SHOWN HEREON.
6. THE CURRENTLY EXISTING LINE OF ORDINARY HIGH TIDE (MEAN HIGH TIDE) AS SHOWN WAS  LOCATED ON 11/3/2018 AT TIDAL ELEVATION 1087 (RELATIVE TO MEAN LOWER LOW WATER) AS ESTABLISHED
BY OBSERVATIONS RELATIVE TO TIDAL BENCH MARK ¢9445478 (UNION BM #1 1972) PUBLISHED DATA. IT WAS OBSERVED THAT THE TRUE LINE OF ORDINARY HIGH TIDE HAS BEEN QBLITERATED BY THE .
EXISTING COUNTY RDAD FILL EMBANKMENT, HAVING OCCURRED BY AVLLSION PER TESTMONY OF LOCAL RESIDENTS, SAID TRUE LINE OF ORDINARY HIGH TIDE DCCURRING BENEATH THE EXISTING COUNTY ROAD o 80
PAVEMENT.  REFER TO PAGE 3 OF 3 FOR ADDITIONAL INFORMATION. R | &
28 2 -
7. THE LATERAL BOUNDARIES OF THE TIDE LANDS CONVEYED TO BROWN BY THE STATE OF WASHINGTON BY INSTRUMENT DATED JUNE 3, 1958 AND RECORDED AT R > A
VOLUME 22 OF DEEDS, PAGE 670, RECORDS OF SADD MASON COUNTY . WERE DETERMINED TO COINCIDE WITH THE SAME AS SHOWN ON THE SURVEY BY PHILIP wh W o |8
CHAPMAN, PLS, REGISTRATION NO. 5316, DATED JULY 1957, CURRENTLY OF RECRD IN THE PUBLIC LAND SURVEY OFFICE OF THE DEPARTMENT OF NATURAL 1S > -8 |3
RESOURCES OF THE STATE OF WASHINGTON. THE SURVEY BEARINGS HAVE BEEN ROTATED FROM CADASTRAL TQ THIS SURVEY BEARING BASE. THE SOUTHWEST e @ =
CORNER OF THE CONCRETE ENGINE BED AS SHOWN ON SAID SURVEY AND CALLED IN SAID DEED, AS WELL AS SHOWN ON THE DNR AQUATIC FLATE, MASON COUNTY 83 2 z| g
SECTION 28 T23N R3W, WAS LOCATED BY THIS SURVEY. 9% « S 5| =
N o g £
8 THE LATERAL BOUNDARIES OF THE TIDE LANDS CONVEYED TO MURRAY BY THE STATE OF WASHINGTON BY INSTRUMENT DATED JUNE 12, 1903 AND RECORDED Pt Lo Oles| 2
AT VOLUME 4 DF DEEDS, PAGE 271, RECORDS DF SAID MASON COUNTY , AND CONFIRMED BY CAUSE NUMBER 8217, IN THE SUPERIOR COURT OF THE STATE OF 3435y —— <= Ie z_|gY
WASHINGTON, IN' THE COUNTY OF MASON, WERE DETERMINED TO BE LOCATED ALONG THE BISECTED ANGLE POINTS IN THE BALANCE MEANDER LINE AS SHOWN ON TNeSI 228y Gy S a Zlo |y
PAGE 2 OF 3, AND EXTEND FROM THE TRUE LINE OF ORDINARY HIGH TIDE SEAWARD TO THE LINE OF MEAN LOW TIDE, TIDAL ELEVATION 3.0° AS DETERMINED PER 6245 343 27) < alg=|d
NOTE 6 ABOVE, THESE LATERAL BOUNDAREES COINCIDE WITH THE SAME AS SHOWN ON THE SURVEY BY ROBERT WINTERS, PLS # 18104, AS RECORDED ON o a3 |z
09/30/1888 AT VOLUME 17 OF SURVEYS, PAGE 95 { WESTERLY ) , AND BY TERRELL FERGUSON, PLS f 22056, AS RECORDED ON 08/25/2017 AT VOLUME 44 OF - 0] <
SURVEYS, PAGE 56 ( EASTERLY). THE METHOD OF ESTABLISHING LATERAL TIDE LAND BOUNDARIES PERPENDICULAR TO OR BISECTING ANGLE POINTS IN THE DEED T ¢ ¥ . ™\ O =
CALL MEANDER LINE (S) HAS BEEN / WAS WELL ESTABLISHED AND THE MOST COMMON/UNDERSTOOD/ ACCEPTED PROCEDURE PRIOR TO THE ALTERNATE "COVE 9 9 0 N a%? Vo) P e OIS S O ol
METHOD® PER SPATH VS LARSON. (148 P.22D 834 (WASH, 1944). AND THE "HEADLAND METHOD' FER WASHINGTON STATE VS CORVALLIS SAND & GRAVEL L N G 205 Ly Nt e 2 = N3]
COMPANY, (46 P.2 D675) (WASH 1966) o g m«,/i £s QNV, NEANDER (SORNER, paron \ Bl
S THERE ARE OR WAY GE EXSTIG EASEUENTS, DRIVES, ACCESSES, UTLITES, MPROVEENTS AND 2 WK E) O erLaulares sasron eex z |¥
STRUCTURES UPON AND ADJACENT TO THE LANDS SHOWN AND/OR DESCRIBED WHICH HAVE NOT BEEN 5l veLano sounoary "] Ve @«A g |2
LOCATED AND/OR SHOWN ON THIS DRAWING. DUE TO THE DIMENSIONAL INCONSISTENCIES FOUND IN THE a3, 50827 2 EXENDS To LN or - % > 5 |8
CURRENT RECORD SURVEYS, ALTERNATE LOCATIONS AND AREAS OF THE PARCELS SHOWN DO EXIST. AS NO Raass et =1 __ ORONARY HIGH TIOE B =
PARCEL BOLNDARY LINES OR GORNERS HAVE BEEN CURRENTLY MARKED OR SET, THIS EXHIBIT DOES NOT -—- A e oy 8 @ - &
CONSTITUTE A "SURVEY® AS DEFINED BY RCW 56.08.020(3) AND IS EXEMPT FROM THE REQUIREMENTS FOR 2 % - & <) w
FILING PER RCW 58.05.040. | & 8
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