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INTRODUCTION 
 

This case stems from a dispute regarding the ownership of tidelands 

in Dewatto Bay, which is located in Mason County.  Petitioner, Hood Canal 

Shellfish Company, sought to quiet title in Mason County Superior Court, 

and the Washington State Department of Natural Resources (“DNR”) 

answered and brought third-party claims against neighboring landowners, 

including Virgil Timmerman (“Mr. Timmerman”), claiming that DNR now 

owns tidelands it previously sold to private citizens. 

At around the age of 11, Mr. Timmerman started spending his 

summers living and working on the King family property1, which is located 

in Dewatto Bay.  CP 743-44.  Mr. Timmerman, now 78 years old, owns real 

property in and around Dewatto Bay and various tracts of tidelands; 

including, the “Murray Tidelands” and the “Brown Tidelands.”  CP 744.  

For the past several decades, Mr. Timmerman has stewarded, maintained, 

and improved the Murray Tidelands and the Brown Tidelands, and has 

seeded and harvested oysters and other shellfish on these properties.  CP 

744.  Despite having owned these tidelands for decades, DNR dragged Mr. 

Timmerman into this lawsuit by claiming for the first time that a portion of 

the Murray Tidelands did not belong to Mr. Timmerman, but instead 

                                                        
1 One of the King Family properties is the upland property now owned by DNR.  See, CP 
724. 
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belonged to the State of Washington.  CP 745.  Before the lawsuit below, 

Mr. Timmerman had seen no indication or suggestion that any portion of 

the Murray Tidelands belonged to DNR.  CP 749. 

DNR’s newly-found claim that it owns a portion of the Murray 

Tidelands shocked Mr. Timmerman.  CP 749.  This was particularly 

surprising because in 1966 Mr. Timmerman’s predecessors-in-interest sued 

to quiet title to the Murray Tidelands in Mason County Superior Court 

(hereinafter “the Margett Litigation”), and named the State of Washington 

as a defendant.  CP 755-63.  The State appeared through DNR, filed an 

Answer, and sought to have title to the Murray Tidelands quieted in DNR.  

CP 765-67.  DNR and Mr. Timmerman’s predecessor-in-interest entered 

into a Stipulation and Order of Dismissal with prejudice, whereby title to 

the Murray Tidelands were quieted in Robert Hemphill, Mr. Timmerman’s 

predecessor-in-interest, who agreed to pay DNR $1,000.00 in exchange for 

the same.  CP 769-773.  DNR accepted this payment from Mr. Hemphill, 

and the Commissioner of Public Lands entered an Order confirming receipt 

of this payment, and accepted the same as “payment in full for any claim 

the State of Washington may have had in any of the tidelands herein 

described [the Murray Tidelands].”  CP 777 (emphasis supplied). 

Nevertheless, and over 50 years later, DNR argued below that it 

owns a portion of the Murray Tidelands based upon a novel interpretation 
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and expanded application of the principles announced in the case of Spath 

v. Larsen, 20 Wn.2d 500, 148 P.2d 834 (1944).  DNR and Hood Canal 

Shellfish Company filed cross motions for partial summary judgment 

below, and the trial court ruled without explanation that Spath controls and 

that the survey prepared by DNR’s surveyor (“the McEvilly Survey”) 

accurately depicts the boundaries of the tidelands sold by the State of 

Washington.  CP 1668-69.  

Mr. Timmerman respectfully submits that the trial court erred as a 

matter of law, and improperly granted partial summary judgment to DNR 

when there were genuine issues of material fact in dispute and by failing to 

consider evidence in the record and all reasonable inferences in a light most 

favorable to the nonmoving parties.  Accordingly, Mr. Timmerman 

respectfully requests this honorable Court grant summary judgment for the 

petitioners, or in the alternative, remand this matter for further proceedings. 

I. ASSIGNMENTS OF ERROR 
 

Mr. Timmerman respectfully assigns error to the Mason County 

Superior Court’s Decision on Motions for Summary Judgment.  CP 1663-

69; Appendix A.  Mr. Timmerman’s specific assignments of error include 

that the trial court erred as a matter of law by granting DNR’s motion for 

partial summary judgment, since: 
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A. DNR’s claim of ownership is barred by the doctrine of res 

judicata (claim preclusion). 

B. DNR waived all of its rights to claim any interest in the 

Murray Tidelands. 

C. DNR should be equitably estopped from claiming ownership 

of a portion of the Murray Tidelands. 

D. DNR’s claim of ownership in the Murray Tidelands and the 

Reidell Tidelands is barred by the doctrine of laches. 

E. The trial court further erred as a matter of law by concluding 

that Spath v. Larsen controls this case, since Spath is inapposite and has 

never been interpreted and applied to define DNR’s remainder ownership 

interests in tidelands. 

F. If Spath v. Larsen applies, then the trial court erred by 

granting DNR’s motion for partial summary judgment since there were 

genuine issues of material fact regarding the McEvilly Survey and its 

application of the doctrine of proration.  

G. If Spath v. Larsen applies, then the trial court erred by 

granting DNR’s motion for partial summary judgment since the trial court 

failed to consider the facts and all reasonable inferences in a light most 

favorable to the nonmoving parties. 
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Issues pertaining to the foregoing assignments of error include: 

1. Did the trial court err by ruling that DNR’s claim of 

ownership is not barred by the doctrine of res judicata (claim preclusion), 

since DNR and Mr. Timmerman’s predecessors-in-interest already 

participated in a lawsuit concerning the lawful ownership of the Murray 

Tidelands, and which action quieted title to the Murray Tidelands in Mr. 

Timmerman’s predecessor-in-interest?  

2. Did the trial court err by ruling that DNR did not waive its 

rights to claim any portion of the Murray Tidelands in the Margett 

Litigation and by the Commissioner’s Order, which accepted payment from 

Mr. Timmerman’s predecessor-in-interest for “any interest” the State “may 

have had” in the Murray Tidelands? 

3. Did the trial court err by ruling that DNR should not be 

equitably estopped from claiming ownership in any portion of the Murray 

Tidelands, since the owners of the Murray Tidelands and the Reidell 

Tidelands have used, benefitted, and maintained the tidelands at issue in this 

case for decades, and since DNR sold these tidelands and elected not to use 

metes and bounds legal descriptions to define these tideland tracts? 

4. Did the trial court err by ruling that DNR’s claims of 

ownership to the Murray Tidelands and the Reidell Tidelands are not barred 
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by the doctrine of laches, where ownership of these tidelands has been well-

settled for over fifty years? 

5. Did the trial court err by ruling that Spath v. Larsen controls 

this case, and that the general equitable principles announced in Spath can 

be used as a new method to determine DNR’s remainder ownership interests 

in tidelands? 

6. If Spath v. Larsen can be used as a means of determining 

DNR’s remainder interest in tidelands, did the trial court err by adopting the 

McEvilly Survey even though there were genuine issues of material fact in 

dispute, since three other professional land surveyors challenged the 

propriety of the McEvilly Survey? 

7. If Spath v. Larsen can be applied to determine DNR’s 

remainder ownership interest in tidelands, did the trial court err by not 

considering the evidence and all reasonable inferences in a light most 

favorable to the nonmoving parties?  

II. STATEMENT OF FACTS 
 

In 1896, James Murray2 – the then-owner of all uplands in 

Government Lot 5 of Section 28 – applied to purchase certain tidelands 

along these uplands, and on June 12, 1903, the State of Washington sold 

                                                        
2 James Murray is one of Petitioner Virgil Timmerman’s predecessors-in-interest.  CP 690-
92. 
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“all tidelands of the second class, owned by the State of Washington, 

situated in front of, adjacent to or abutting upon [a] portion of the U.S. 

Government meander line,” in front of Government Lot 5 in Section 28 to 

James Murray (hereinafter “the Murray Tidelands”).  CP 694; 690-92; 703-

05; See, Appendix B.3  Under the laws in effect at the time of this 

conveyance, the Murray Tidelands extended from the line of ordinary high 

tide (existing in 1895) to the line of mean low tide.  CP 678-79; LAWS OF 

1897, ch. 89, § 4.   

In 1934, Therese Reidell, owner of certain uplands now adjacent to 

uplands owned by DNR, first corresponded with the Director of the 

Department of Public Lands4 and sought information about the process for 

purchasing tidelands located in front of her property.  CP 156.  Since there 

was an active lease of the tidelands for log booming, Mrs. Reidell was asked 

to apply to purchase the tidelands in front of her property at the expiration 

of the log boom lease.  CP 181.  In 1946, Mrs. Reidell applied to purchase 

the second class tidelands and vacated oyster reserves “fronting [Reidell’s] 

uplands” in Government Lot 5.  CP 186.  In response to a letter from the 

                                                        
3 Mr. Timmerman also owns second class tidelands situated immediately to the east of the 
Murray Tidelands, which were sold by the State of Washington to Ernest Brown in 1958 
and which extend from the line of ordinary high water to extreme low tide; but, these 
tidelands are not in dispute in this proceeding.  CP 690-92; 698; 703-05. 
4 The Department of Public Lands is the former iteration of the Department of Natural 
Resources. 
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Commissioner of Public Lands Mrs. Reidell sent a hand-drawn map of her 

upland property and outlined the tidelands and vacated oyster reserves for 

which she applied to purchase.  CP 198-200; Appendix C.  The State of 

Washington then conveyed the second class tidelands and vacated oyster 

reserves “in front of, adjacent to or abutting upon,” Mrs. Reidell’s upland 

property, and confirmed that the description in the deed was “intended to 

convey such tide lands as lie in front of a tract of uplands” owned by Mrs. 

Reidell in 1946.  CP 216.   

In 1966, the then-owners of the Murray Tidelands5 sued to quiet title 

to the Murray Tidelands in Mason County Superior Court Cause No. 9217 

(hereinafter referred to as “the Margett Litigation”).  CP 755-63; Appendix 

G.  The State of Washington, “acting by and through its Department of 

Natural Resources,” was a party in the Margett Litigation.  CP 765-67.  

DNR filed an Answer in the Margett Litigation, and requested that 

“plaintiff’s claim be dismissed and that the defendant have judgment 

quieting title to [the Murray Tidelands] in [DNR].”  Id.; Appendix H.  

Before a trial, the parties entered into a Stipulation and Order of Dismissal 

with prejudice.  CP 769-73; Appendix I.  By Order of the Mason County 

Superior Court, dated August 11, 1967, it was determined that the State of 

                                                        
5 Mr. Timmerman’s predecessors-in-interest. 
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Washington conveyed certain tidelands to James Murray on June 12, 1903, 

that the conveyance was valid, and by its definition gave Mr. Murray those 

tidelands extending from the line of ordinary high water down to mean low 

tide.  Id.  As part of the Stipulation and Order of Dismissal, Robert Hemphill 

– Mr. Timmerman’s predecessor-in-interest – paid $1,000.00 to DNR "and 

upon payment of said sum, the defendant, State of Washington, shall have 

no further claim of right to the property described herein.”  Id.   

Thereafter, on November 28, 1967, the Commissioner of Public 

Lands issued an Order “In re: Acceptance of Money under Cause No. 9217 

in the Superior Court of the State of Washington for Mason County – 

Margett et al v. Armour et al – AG File No. 26862.  CP 775-777; Appendix 

J.  The Commissioner’s Order legally described the Murray Tidelands,6 

affirmed that the tideland deed from the State of Washington to James 

Murray was valid, and confirmed: 

. . . that the sum of $1,000.00 has been deposited in this 
office in accordance with terms and instructions of said 
Stipulation and Order of Dismissal, and the Commissioner 
being fully advised, it is therefore ORDERED and 
DETERMINED that the sum of $1,000.00 deposited in this 
office be and the same is hereby accepted as payment in full 
for any claim the State of Washington may have had in any 
of the tidelands herein described, that said sum be transferred 
to the State Treasurer for credit to the proper fund. 

 
                                                        
6 The Commissioner of Public Land’s Order specifically excepted the Brown Tidelands; 
but, these tidelands are not at issue in this dispute, though they are now also owned by Mr. 
Timmerman. 
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CP 777; Appendix J.  Sometime following resolution of the Margett 

Litigation, DNR revised its aquatic plates7 to reflect the private ownership 

of the Murray Tidelands. CP 2067; Appendix D.  The Murray Tidelands are 

indicated on the aquatic plates with a reference to Note “A,” which states: 

“State relinquished claim to these tidelands (above mean low) thru Cause 

No. 9217 in the Superior Court of the State of Washington for Mason 

County – Margett et al vs Armour et al, A.G. File No. 26862.  Ref. Comm. 

Order 67-1011, Nov. 28, 1967.”  CP 2065; Appendix D. 

Mr. Timmerman acquired his first ownership interest in the Murray 

Tidelands in 1977, and since then he has “stewarded, protected, improved, 

and cared for [his] tideland property.”  CP 744.  Mr. Timmerman has 

“invested a tremendous amount of time, energy, and money into the 

improvements located upon [the Murray and Brown Tidelands].”  Id.  

Unbeknownst to Mr. Timmerman, in 1992 the State of Washington engaged 

R.H. Winters Co., Inc. to prepare a survey of what it believed to be DNR 

tidelands located on the western side of the headland.  CP 1358 – 59; 

Appendix E.   

Then in July of 2015 – almost five decades after Mr. Timmerman 

first took title to the Murray Tidelands – DNR filed a Third-Party Complaint 

                                                        
7 The Aquatic Plates are maintained by DNR, and are sketches of aquatic land transactions 
throughout Washington State. CP 404. 
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against Mr. Timmerman (and some of his neighbors) claiming that the 

lateral boundaries of certain privately-owned tidelands, including the 

Murray Tidelands, now needed to be prorated.  CP 1928.   

Petitioner, Hood Canal Shellfish Company, LLC, and Respondent, 

DNR, filed cross-motions for partial summary judgment.  CP 2220.  Mr. 

Timmerman filed a Response in Support of Plaintiffs’ Motion for Summary 

Judgment and in Opposition to DNR’s Motion for Summary Judgment.  CP 

1997-2032.  Visiting Judge Houser then heard argument of counsel, 

considered the record, and granted DNR’s Motion for Partial Summary 

Judgment without explanation or analysis. CP 2220-26; Appendix A.  

Petitioners Hood Canal Shellfish Company,8 E.J. Iddings, and Mr. 

Timmerman appealed the trial court’s decision, and this Court accepted 

review.  CP 2219-2226. 

III. ARGUMENT 
 

A. Standard of Review 

Review of a ruling granting summary judgment is de novo.  

Anderson v. Weslo, Inc., 79 Wn. App. 829, 833, 906 P.2d 336 (1995).  Thus, 

this Court engages in the same inquiry as the trial court, Nivens v. 7-11 

Hoagy’s Corner, 133 Wn.2d 192, 197-98, 943 P.2d 286 (1997), and will 

                                                        
8 Mr. Timmerman adopts and incorporates herein by this reference the Opening Brief filed 
by Petitioner Hood Canal Shellfish Company. 
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consider “facts and all reasonable inferences therefrom . . . in the light most 

favorable to the nonmoving party,” and grant summary judgment “only if, 

from all the evidence, reasonable persons could reach but one conclusion.”  

Scott v. Pac. W. Mountain Resort, 119 Wn.2d 484, 502, 834 P.2d 6 (1992).  

Summary judgment proceedings are designed to avoid useless trials, but “a 

trial is not useless, but is absolutely necessary where there is a genuine issue 

as to any material fact.” Kelley v. Tonda, 198 Wn. App. 303, 310, 393 P.3d 

824 (2017).  “It seems obvious that in situations where, though evidentiary 

facts are not in dispute, different inferences may be drawn therefrom as to 

ultimate facts such as intent, a summary judgment would not be warranted.”  

Id., at 310-11. 

B. DNR’s Claim of an Ownership Interest in the Murray 
Tidelands is Barred by the Doctrine of Res Judicata (Claim Preclusion). 
 

The term res judicata encompasses both “claim preclusion9” (often 

called res judicata) and “issue preclusion” (often called collateral estoppel).  

Shoemaker v. Bremerton, 109 Wn.2d 504, 507, 745 P.2d 858 (1987).  Claim 

preclusion “is a judicially created doctrine designed to prevent relitigation 

and to curtail multiplicity of actions by parties, participants or privies who 

have had an opportunity to litigate the same matter in a former action in a 

                                                        
9 Claim preclusion applies “to what might, or should, have been litigated as well as to 
what was actually litigated, if all part of the same claim or cause of action.”  Philip A. 
Trautman, CLAIM AND ISSUE PRECLUSION IN CIVIL LITIGATION IN WASHINGTON, 60 
Wash. L. Rev. 805, 814 (1985).   
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court of competent jurisdiction.”  Karlberg v. Otten, 167 Wn. App. 522, 

535, 280 P.3d 1123 (2012).  “Also referred to as claim preclusion or as the 

prevention of ‘claim splitting,’ res judicata prohibits the relitigation of 

claims and issues that were litigated, or could have been litigated, in a 

prior action.”  Ensley v. Pitcher, 152 Wn. App. 891, 899, 222 P.3d 99 (2009) 

(emphasis supplied).  “Filing two separate lawsuits based on the same event 

– claim splitting – is precluded in Washington.”  Id., at 898-99.  This theory 

of dismissal is based on the rationale that the relief sought in a subsequent 

action ‘could have and should have been determined in a prior action.’”  

Landry v. Luscher, 95 Wn. App. 779, 783, 976 P.2d 1274 (1999).  Generally 

“if an action is brought for part of a claim, a judgment obtained in the action 

precludes the plaintiff from bringing a second action for the residue of the 

claim.”  Id.   

The doctrine of claim preclusion provides that “a matter may not be 

relitigated, or even litigated for the first time, if it could have been 

raised, and in the exercise of reasonable diligence should have been raised 

in the prior proceeding.”  Kelly-Hansen v. Kelly-Hansen, 87 Wn. App. 320, 

329, 941 P.2d 1108 (1997) (emphasis supplied).  The Washington State 

Supreme Court “has also said, on numerous occasions, that res judicata 

applies, except in special cases, not only to points upon which the court was 

actually required by the parties to form an opinion and pronounce a 
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judgment, but to every point which properly belonged to the subject of the 

litigation, and which parties, exercising reasonable diligence, might have 

brought forward at that time.”  Id., at 329 (emphasis in original).  “This 

court from early years has dismissed a subsequent action on the basis that 

the relief sought could have and should have been determined in a prior 

action.” Id., at 329-30 (citing references omitted) (emphasis supplied).  “[I]t 

has been held that a matter should have been raised and decided earlier if it 

is merely an alternate theory of recovery, or an alternate remedy.”  Id., at 

331 (compiling Washington Supreme Court cases); see also, Sound Built 

Homes, Inc. v. Windermere Real Estate/South, Inc., 118 Wn. App. 617, 631-

32, 72 P.3d 788 (2003) (summarizing the application of res judicata by 

Washington courts and rejecting the position “that a party can bring as many 

actions as he or she has substantive legal theories, even if all theories 

involve the same facts, the same evidence, and the same transaction”).  

Whether an action is barred by res judicata is a question of law reviewed de 

novo.  Lynn v. Dep’t of Labor & Indus., 130 Wn. App. 829, 837, 125 P.3d 

202 (2005). 

Although there are a variety of tests for determining whether a 

matter should have been litigated in a prior proceeding there is no simple or 

all-inclusive test.  Rains v. State, 100 Wn.2d 660, 663-64, 674 P.2d 165 

(1983); see also, Philip A. Trautman, CLAIM AND ISSUE PRECLUSION IN 
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CIVIL LITIGATION IN WASHINGTON, 60 Wash. L. Rev. 805, 815-16 (1985).  

In general, the court should consider “whether the present and prior 

proceedings arise out of the same facts, whether they involve substantially 

the same evidence, and whether the rights and interests established in the 

first proceeding would be destroyed or impaired by completing the second 

proceeding.”  Kelly-Hansen, 87 Wn. App. at 330.  Dismissal based upon the 

doctrine of claim preclusion is proper when a subsequent action is identical 

to a prior proceeding in four respects: “(i) persons and parties, (ii) causes of 

action, (iii) subject matter, and (iv) the quality of persons for or against 

whom the claim is made.”  Pederson v. Potter, 103 Wn. App. 62, 67, 11 

P.3d 833 (2000).  All four elements are satisfied in this case, and the trial 

court erred as a matter of law by not ruling that DNR’s claim of ownership 

is barred by the doctrine of claim preclusion. 

1. The Parties in Interest in the Margett Litigation and This 
Action are Identical. 
 

Different parties in separate lawsuits are the same party for the 

purposes of res judicata as long as they are in privity.  Kuhlman v. Thomas, 

78 Wn. App. 115, 121, 897 P.2d 365 (1995) (named defendants in the two 

proceedings were different, but privity found to exist based upon the nature 

of the relationships and the claims raised); see also, Woodley v. Myers 

Capital Corp., 67 Wn. App. 328, 337, 835 P.2d 239 (1992).  “Privity within 
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the meaning of the doctrine of res judicata is privity as it exists in relation 

to the subject matter of the litigation, and the rule is construed strictly to 

mean parties claiming under the same title.  It denotes mutual or successive 

relationship to the same right or property.”  Owens v. Kuro, 56 Wn.2d 564, 

568, 354 P.2d 696 (1960) (citing references omitted).   

Here, DNR sued Mr. Timmerman to claim an ownership interest in 

the Murray Tidelands.  CP 23-36.  But, DNR already litigated its claimed 

ownership in the Murray Tidelands when it participated in the Margett 

Litigation, and DNR was directly adverse to Mr. Timmerman’s 

predecessors-in-interest.  CP 2119-41.  Mr. Timmerman and the owners of 

the Murray Tidelands in the Margett Litigation are in privity, and for the 

purposes of claim preclusion the parties in the Margett Litigation and this 

action are identical.   

2. The Causes of Action in the Margett Litigation and This 
Lawsuit are Identical. 

 
While there is no specific test for determining identity of causes of 

action, courts should consider the following criteria: “(1) whether the rights 

or interests established in the prior judgment would be destroyed or 

impaired by the prosecution of the second action; (2) whether substantially 

the same evidence is presented in the two actions; (3) whether the suits 

involved the infringement of the same right; and, (4) whether the two suits 
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arise out of the same transactional nucleus of facts.”  Kuhlman, 78 Wn. App. 

at 122 (citing Rains v. State, 100 Wn.2d 660, 664, 674 P.2d 165 (1983)).  

These four factors are analytical tools, and it is unnecessary that all four 

factors be present to bar the claim.  Ensley v. Pitcher, 152 Wn. App. 891, 

903, 222 P.3d 99 (2009) (citing Kuhlman, supra). 

Both the Margett Litigation and this lawsuit are quiet title actions 

concerning whether DNR has any ownership interest in the Murray 

Tidelands. CP 32; 2130.  The Margett Litigation established that Mr. 

Timmerman’s predecessors-in-interest were the lawful owners of the 

Murray Tidelands, and upon entry of the Stipulation and Order of Dismissal 

with prejudice, DNR waived and relinquished any claim of ownership 

interest in the Murray Tidelands. CP 2133-37; Appendix I.  The rights and 

interests established by the Stipulation and Order of Dismissal in the 

Margett Litigation would be destroyed and directly impaired, since DNR is 

now claiming – and the trial court below wrongly agreed – that DNR owns 

a part of the Murray Tidelands.  CP 2225; Appendix I.  This lawsuit and the 

Margett Litigation concern substantially the same evidence, which largely 

consists of the chain of title for the Murray Tidelands and other related 

public records, along with the legal descriptions contained therein.  The 

Margett Litigation and this lawsuit concern the infringement of the same 

right: whether DNR has any right, title, or interest in any portion of the 
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Murray Tidelands.  Lastly, this lawsuit and the Margett Litigation arise out 

of the same transactional nucleus of facts, which was to determine the 

lawful ownership of the Murray Tidelands based upon the legal descriptions 

and conveyances of those tidelands.  DNR has no ownership interest in the 

Murray Tidelands because over 50 years ago in the Margett Litigation the 

same Superior Court conclusively determined that DNR has no ownership 

interest in the Murray Tidelands.  CP 2133-37.  Therefore, the causes of 

action in this lawsuit and the Margett Litigation are identical. 

3. The Subject Matter of the Margett Litigation and this 
Lawsuit Both Concern Whether DNR has an Ownership Interest in the 
Murray Tidelands. 

 
The Margett Litigation and this lawsuit both concern the lawful 

ownership of the Murray Tidelands.  In the Margett Litigation, DNR 

claimed that the deed for the Murray Tidelands from the State of 

Washington to James Murray in 1903 was void, and that ownership of the 

Murray Tidelands was vested in the State of Washington. CP 2129-30; 

Appendix H.  The Court in the Margett Litigation determined that the deed 

for the Murray Tidelands “is valid,” described Mr. Timmerman’s tidelands, 

and ordered that upon payment of $1,000.00 to DNR that the “State of 

Washington, shall have no further claim or right to the property described 

herein.” CP 2133-37; Appendix I.   
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Now, over 50 years later, DNR claims – through its purported 

application of proration as announced in Spath v. Larsen – that DNR has an 

ownership interest in a portion of the Murray Tidelands.  CP 4281; 

Appendix F.  The subject matter is therefore identical, and DNR had every 

opportunity in the Margett Litigation to invoke Spath v. Larsen and lay 

claim to the westernmost portion of the Murray Tidelands.  See, id.  This is 

especially true since Spath v. Larsen was decided 22 years before the 

Margett Litigation commenced in 1966.  CP 2119.  DNR could have – and 

should have – claimed ownership of a portion of the Murray Tidelands 

based upon Spath v. Larsen in the Margett Litigation, since the subject 

matter of the Margett Litigation was whether DNR had an ownership 

interest in the Murray Tidelands, which is identical to the subject matter at 

issue in this case. 

4. The Quality of Persons in the Margett Litigation and This 
Action is Identical. 

 
The fourth factor for considering the application of claim preclusion 

simply requires a determination of the parties in the second suit that are 

bound by the judgment in the first suit.  Ensley, 152 Wn. App. at 905 

(referencing, 14A Karl B. Tegland, WASHINGTON PRACTICE: CIVIL 

PROCEDURE, § 35.27, at 464 (1st ed. 2007) (defining “identity and quality 

of parties” requirement as “a determination of who is bound by the first 
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judgment – all parties to the litigation plus all persons in privity with such 

parties.”).  Where parties are claiming under the same title privity exists.  

See, Stevens County v. Futurewise, 146 Wn. App. 493, 502, 192 P.3d 1 

(2008) (review denied). 

Here, there is an identical quality of persons.  DNR participated in 

both the Margett Litigation and this lawsuit.  CP 2129-31.  Mr. Timmerman 

is in direct privity with the plaintiffs in the Margett Litigation, since he now 

holds title to the Murray Tidelands.  CP 2119-41.  While this fourth factor 

is satisfied regarding Mr. Timmerman and DNR, arguably the other parties 

in this case were also in privity with those parties challenging DNR’s claim 

of ownership to the Murray Tidelands in the Margett Litigation.   

“In determining whether a party and nonparty were in privity, courts 

must consider the nature of the relationship between the two parties and the 

nature of the claims.”  Kuhlman, 78 Wn. App. 115 at 121.  Privity between 

a party and a nonparty exists for purposes of claim preclusion if the party 

adequately represented the nonparty’s interests in the prior proceedings.  

Stevens County, 146 Wn. App. at 502-03.   

If, in the Margett Litigation, DNR had claimed an ownership interest 

in the Murray Tidelands based upon its strained interpretation of Spath v. 

Larsen, then DNR would have necessarily involved the Iddings and the 
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predecessors-in-interest of the other parties in this case, and each party in 

this proceeding would have been in privity with those parties.   

There is absolutely no reason why DNR could not have named all 

of the predecessors-in-interest to the parties in this litigation to advance its 

claim of ownership to a portion of the Murray Tidelands (and most of the 

Reidell Tidelands) in 1966, when DNR participated in the Margett 

Litigation.  The Margett Litigation and this lawsuit arise from the same 

facts, involve substantially the same evidence, and DNR could have relied 

on the judicial doctrine of proration during the Margett Litigation.   

The trial court’s adoption of the McEvilly Survey destroys and 

impairs the Stipulation and Order of Dismissal entered decades ago by the 

same Superior Court in the Margett Litigation, which purported to quiet title 

to the Murray Tidelands in Mr. Timmerman’s predecessors-in-interest once 

and for all.  Quite simply, if DNR wanted to claim the tract of tidelands 

shown by the McEvilly Survey, then it should have done so during the 

Margett Litigation.  The trial court erred as a matter of law, and this Court 

should grant judgment in favor of the petitioners, and dismiss DNR’s claim 

to any portion of the Murray Tidelands and the Reidell Tidelands based 

upon the doctrine of claim preclusion. 

C. DNR Should Be Estopped From Claiming Any Right, 
Title, or Interest in the Murray Tidelands. 
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Equity demands that DNR be estopped from claiming ownership of 

any portion of the Murray Tidelands.  DNR has already been paid twice for 

the Murray Tidelands by Mr. Timmerman’s predecessors-in-interest.  CP 

2058; 2141.  The Mason County Superior Court has already ordered that 

DNR shall have “no further claim of right to [the Murray Tidelands],” CP 

2137, and DNR already formally waived and relinquished “any claim [it] 

may have had in any of [the Murray Tidelands],” CP 2141; Appendix J.  Yet 

shockingly, DNR now claims it owns a portion of the Murray Tidelands 

based upon an equitable judicial doctrine.  See, CP 4281; Appendix F.  The 

laws of the State of Washington should not be interpreted to promulgate 

such injustices, and the trial court erred as a matter of law when it granted 

partial summary judgment to DNR.   

1. DNR Waived All of its Rights to Claim Any Portion of 
the Murray Tidelands.  
 

A waiver is the intentional and voluntary relinquishment of a known 
right, . . . .  It may result from an express agreement or be inferred 
from circumstances indicating an intent to waive.  It is a voluntary 
act which implies a choice, by the party, to dispense with something 
of value or to forego some advantage.  . . . . A waiver is unilateral 
and arises by the intentional relinquishment of a right, or by a 
neglect to insist upon it . .  Once a party has relinquished a known 
right or advantage, he cannot reclaim it without the consent of his 
adversary.  

 
Bowman v. Webster, 44 Wn.2d 667, 669-70, 269 P.2d 960 (1954).  Waiver 

is the intentional abandonment or relinquishment of a known right, and 
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intent to waive must be shown by unequivocal acts or conduct inconsistent 

with any intention other than to waive a right.  Harmony at Madrona Park 

Owners v. Madison, 143 Wn. App. 345, 360, 177 P.3d 755 (2008).  Where 

reasonable minds could reach but one conclusion, whether a waiver has 

occurred can be determined on summary judgment.  Id. (citing Michel v. 

Melgren, 70 Wn. App. 373, 379, 853 P.2d 940 (1993)). 

Here, DNR was not only a party to the Stipulation and Order of 

Dismissal entered with prejudice by the Mason County Superior Court in 

the Margett Litigation, CP 2133-37, but DNR also then issued its own Order 

to confirm acceptance of “payment in full for any claim [DNR] may have 

had in any of the tidelands herein described.”  CP 2139-41 (emphasis 

supplied).  Both the Stipulation and Order of Dismissal and the 

Commissioner’s Order legally described the Murray Tidelands, and 

confirmed that DNR shall have no further claim of ownership to those 

tidelands.  CP 2133-37; 2139-41.  By signing the Stipulation and Order of 

Dismissal, and by issuing the Commissioner’s Order, DNR voluntarily, 

knowingly, and intentionally waived and relinquished any further claim to 

the Murray Tidelands.  Nevertheless, DNR argued below that it now owns 

a portion of the Murray Tidelands, and the trial court erred as a matter of 

law by granting partial summary judgment for DNR when it decided that 
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the McEvilly Survey properly depicts the boundaries of the Murray 

Tidelands.  CP 2225.  

2. DNR Should be Equitably Estopped from Claiming Any 
Ownership of the Murray Tidelands. 

 
It is wholly inequitable to allow DNR to claim ownership of a 

portion of the Murray Tidelands, which it first conveyed to James Murray 

over 115 years ago, and to which DNR waived and relinquished any claim 

of right in 1967.  CP 2133-37; 2139-41.  Equitable estoppel is defined as:  

the effect of voluntary conduct of a party whereby he is absolutely 
precluded, both at law and in equity, from asserting rights which 
might perhaps have otherwise existed, either of property, of 
contract, or of remedy, as against another person who in good faith 
relied upon such conduct, and has been led thereby to change his 
position for the worse, and who on his part acquires some 
corresponding right either of contract or remedy.   

 
Strand v. State, 16 Wn.2d 107, 115, 132 P.2d 1011 (1943)10.  In Strand, the 

State sold second-class tidelands to Strand as described by lineal chains 

along the Government meander line.  Id., at 108-09.  The State claimed an 

interest to “islands or hummocks” in the described tidelands, id., at 109-

110, since the legislature subsequently passed an act that designated a 

portion of these tidelands as a public hunting ground and instructed that it 

be posted as such, id., at 114.  The trial court quieted title in Strand (not the 

                                                        
10 The Strand Court further held that the State, acting in its proprietary capacity, can be 
equitably estopped from claiming an ownership interest in tidelands that it previously sold. 
Strand, 16 Wn.2d at 116-17.   
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State), and directed the parties to determine the legal description by metes 

and bounds by mutual agreement, or further proceedings if necessary, and 

the State appealed.  Id., at 110.  The Washington State Supreme Court ruled 

that the State was equitably estopped from claiming any ownership of the 

tidelands in dispute, and further held that Strand’s title was “entirely the 

result of the action of the state, in determining the characteristics of the 

tidelands at the time of the sale.” Id., at 115.  The Court wrote that “it is our 

opinion that the principle of equitable estoppel applies and precludes the 

state, at this late date [1943], from claiming that its officials made a mistake 

in 1928 and that the land must revert to the state on that account.  Id., at 115. 

DNR should be equitably estopped from claiming any portion of the 

Murray Tidelands, which it first sold to James Murray in 1903. See, CP 

2058.  Mr. Timmerman’s predecessors-in-interest have held title to the 

Murray Tidelands since 1903, and relying upon the Murray conveyance, 

they have variously constructed, improved, and otherwise maintained 

significant structures and improvements along these tidelands during their 

ownership.  See, CP 2017.  Since 1977, Mr. Timmerman has continued to 

improve and maintain these tideland structures, stewarding the Murray 

Tidelands.  CP 2017-18.  And yet now – more than 115 years after the sale 

of the Murray Tidelands, and after DNR accepted payment for “for any 

claim [DNR] may have had” in any of the Murray Tidelands – DNR has 
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impleaded Mr. Timmerman as a third-party defendant in an attempt to claim 

title to a portion of the Murray Tidelands. See, CP 4281. 

DNR argued below that since the deed for the Murray Tidelands did 

not contain a metes and bounds description that its lateral boundaries are 

undefined, and that therefore the Murray Tidelands must be “located by 

proration.”  CP 2278.  But, this argument is without merit. The State of 

Washington prepared the deeds that DNR now claims are incapable of being 

defined based upon the legal descriptions that were used by the State. See, 

CP 3371; 3377; 404 (“It was rare for the state to use metes and bounds 

descriptions in deeds for second-class tidelands.”).  The State of 

Washington could have conveyed these tidelands using metes and bounds 

descriptions, but it did not.  The Mason County Superior Court quieted title 

in the Murray Tidelands to Mr. Timmerman’s predecessors-in-interest, and 

DNR waived and relinquished any claim of right the State may have had to 

the Murray Tidelands; but now, DNR argues that the tract of tidelands so 

quieted were indefinable,11 and must be prorated based upon the holding in 

Spath v. Larsen.  But, the legal description for the Murray Tidelands allows 

for its boundaries to be located, surveyed, and otherwise defined.  See, 

Section D.1.(a), below; Appendix B.   

                                                        
11 If, as DNR suggests, the legal description of the Murray Tidelands was indefinable, then 
the Margett Litigation’s Stipulation and Order of Dismissal and the Commissioner’s Order 
were meaningless. 



 27 

Mr. Timmerman and his predecessors-in-interest have relied on 

their chain of title, and have owned, occupied, improved, maintained, and 

cared for the Murray Tidelands since 1903.  DNR should not be allowed to 

now take a portion of the Murray Tidelands claiming that the legal 

description that DNR drafted is indefinable, and the trial court erred as a 

matter of law by not deciding that DNR is equitably estopped from claiming 

any ownership of the same. 

3. The Doctrine of Laches Bars DNR from Claiming Any 
Portion of the Murray Tidelands. 

 
Laches is an equitable defense based on estoppel.  Davidson v. State, 

116 Wn.2d 13, 25, 802 P.2d 1374 (1991).  Laches will operate to bar a claim 

if: 

(1) knowledge by plaintiff of facts constituting a cause of 
action or a reasonable opportunity to discover such facts; (2) 
unreasonable delay by plaintiff in commencing an action; 
and, (3) damage to the defendant resulting from the delay in 
bringing the action.  

 
Id. (internal citation omitted).  In Davidson, the plaintiffs claimed that 

actions by the Harbor Line Commission to establish the inner harbor lines 

arbitrarily and fraudulently disregarded the line of navigability and 

challenged the procedure by which such inner harbor lines were established.  

Id.  The court reasoned that plaintiffs’ claims were barred by the doctrine of 

laches, since the 1913 statute at issue established the State’s power to draw 
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harbor lines, and the harbor line in question was established in a 1921 plat, 

and that therefore, plaintiffs’ 62-year delay in challenging the harbor lines 

was barred by the doctrine of laches.  Id., at 26.   

Here, much like the plaintiffs in Davidson, DNR knew, or could 

have reasonably discovered facts constituting a basis to allow DNR to claim 

ownership of portions of certain tidelands in Dewatto Bay, since the 

Supreme Court issued the Spath v. Larsen decision in 1944.  This is 

especially true, since DNR could have brought its claims of ownership 

based on proration during the Margett Litigation in 1967.   

DNR’s significant delay in bringing its claim is unreasonable, and 

much like in Davidson, this delay has caused the unavoidable loss of 

evidence, since many witnesses who could have been called to testify and 

opine upon the records and conveyances at issue in this matter are now 

deceased, and many relevant records and communications have likely been 

misplaced, lost, or destroyed.12  See, id., at 26-27.  The trial court erred as a 

matter of law by granting DNR’s motion for partial summary judgment, 

since DNR’s claim of ownership to the tidelands are barred by the doctrine 

of laches.   

D. Spath v. Larsen Should Not Be Interpreted as a New 
Method of Determining DNR’s Remainder Ownership Interests in 
Tidelands, and Spath is Inapposite. 
                                                        
12 As one example, Chief Engineer Reed could have testified about the nature of his 
notations on the Reidell application, and the intent of the conveyance. 
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If DNR’s claims of ownership are not barred by res judicata, waiver, 

equitable estoppel, or laches, which they should be, then the trial court erred 

by ruling that Spath v. Larsen controls this case.  The trial court should have 

engaged in the following inquiry: 

§ What was the intent of the parties to the tideland 

conveyances in this case, and is that intent reflected in the deeds?  

§ Can the boundaries of these conveyances be defined by the 

instruments themselves?  

§ Can DNR’s remainder ownership interest in Dewatto Bay 

tidelands be determined using the subtraction method? 

§ If not, should Spath v. Larsen be expanded and applied as a 

new method to determine DNR’s remainder ownership interests in 

tidelands? 

§ If so, then how should Spath v. Larsen be applied in this case 

among the affected landowners? 

But the trial court failed to engage in such an inquiry.  The trial court 

erred as a matter of law by summarily deciding that Spath v. Larsen controls 

this case, and that the McEvilly Survey “depicts the sales of tidelands” from 

the State to the parties’ predecessors-in-interest. CP 2225; Appendix A.    
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1. The State of Washington Sold the Murray Tidelands and 
the Reidell Tidelands into Private Ownership, and the Intent of the 
Parties is Confirmed by the Conveyances. 

 
There is no need to expand the application of Spath v. Larsen like 

the trial court erroneously did below.  Quite simply, the intent of the parties, 

as confirmed by the conveyances for the Murray Tidelands and the Reidell 

Tidelands, allows for the boundaries of these tideland tracts to be 

ascertained by the instruments themselves, and by using standard and 

accepted surveying principles and practices. A brief history is therefore 

appropriate. 

a. The Murray Tidelands were Sold in 1903, and the 
Boundaries Can be Ascertained. 

 
The State’s first conveyance of tidelands in Dewatto Bay was to 

James Murray in 1903. CP 2058.  The waterward boundary of the Murray 

Tidelands extended to the mean low tide under the laws in effect at the time 

of the grant.  LAWS OF 1897, Ch. 89, § 4.  The Murray Tidelands deed 

unambiguously describes a certain distance along the meander line, and it 

conveyed those tidelands that were “abutting, adjacent to and in front of” 

said length along the meander.  CP 2042-43.  The Murray Tideland deed 

was not associated with an upland tract of land, but instead consisted of calls 

along the government meander. CP 2058.  The lateral boundaries of the 

Murray Tidelands can be readily ascertained by employing the standard 
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tools of interpreting and defining legal descriptions for tideland boundaries 

in 1903: by running a perpendicular line from limiting points on the 

balanced meander line to the waterward limit, which in the case of the 

Murray Tidelands extended to mean low water.  CP 2042-43; 2075; 2087-

88; Appendix B.  Since the Murray Tideland deed defines the limits of the 

call along the meander line, and since these limiting calls occur at angle 

points along the meander, the perpendicular line to mean low water is 

established by bisecting the angle point of the balanced meander.13  Id.  This 

same boundary is even reflected on the aquatic plates maintained by DNR, 

and also appears on the 1992 Winters Survey, which DNR subsequently 

disavowed.  CP 2087-89; 2064-69; 923; Appendices B, D, and E.  

The only uncertainty that arises regarding the Murray Tidelands 

deed is the exact location of the ordinary high water mark in 1903.  This 

would define the landward limits of Mr. Timmerman’s ownership. The 

ordinary high water mark is presently located somewhere beneath what is 

now known as NE Dewatto Bay Road.  CP 2042; 2087-89.  Therefore, the 

Murray Tidelands can readily be surveyed, located, and identified based 

upon the deed itself. 

b. The State Then Sold Tidelands to Therese Reidell 
in 1947, Which Can Also be Ascertained. 
 
                                                        
13 This is exactly what appears on the topographic survey prepared for Mr. Timmerman by 
John Thalacker, PLS, and Robert Wilson, PLS.  CP 2087-88; Appendix B. 
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The State of Washington sold tidelands immediately to the west of 

the Murray Tidelands to Therese Reidell in 1947.  CP 2105.  The Reidell 

Tidelands deed, unlike the Murray Tidelands deed, described the Reidell 

Tidelands with reference to Ms. Reidell’s upland property at the time of the 

tideland conveyance.  Id.  While the Reidell Tideland deed may be 

considered ambiguous, the intent of the parties to that transaction becomes 

clear when considered in light of relevant extrinsic evidence.  Here, the trial 

court did not consider such evidence in a light most favorable to the non-

moving parties. 

In Washington State, “deeds are construed to give effect to the 

intentions of the parties, and particular attention is given to the intent of the 

grantor when discerning the meaning of the entire document.”  Zunino v. 

Rajewski, 140 Wn. App. 215, 222, 165 P.3d 57 (2007) (overruled on other 

grounds).  In general, courts will “determine the intent of the parties from 

the language of the deed as a whole.”  Zobrist v. Culp, 95 Wn.2d 556, 560, 

627 P.2d 1308 (1981).  Where the plain language of a deed is unambiguous, 

extrinsic evidence will not be considered.  Sunnyside Valley Irrigation 

District v. Dickie, 149 Wn.2d 873, 880, 73 P.3d 369 (2003).  However, 

“where ambiguity exists, extrinsic evidence may be considered in 

ascertaining the intentions of the parties.”  Id.  In such a situation, courts 

“will consider the circumstances of the transaction and the subsequent 
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conduct of the parties in determining their intent at the time the deed was 

executed.”  King County v. Hanson Inv. Co., 34 Wn.2d 112, 126, 208 P.2d 

113 (1949); Barlow Point Land Co. v. Keystone Properties I, LLC, No. 

46080-7-II (Wn. Ct. App., Sep. 9, 2015) (extrinsic evidence demonstrated 

that the parties intended to convey the disputed tidelands).14  Where there 

may be doubt as to the parties’ intent, a deed generally will be construed 

against the grantor.  Ray v. King County, 120 Wn. App. 564, 587 n. 67, 86 

P.3d 183 (2004) (internal citations omitted).   

 In 1937, Mrs. Reidell applied to purchase those tidelands and 

vacated oyster reserves abutting that portion of uplands she owned in 

Government Lot 5 and to the west of the School District’s property.  CP 

161.  Because the vacated oyster reserve located within the western half of 

Government Lot 5 had already been leased to a timber company, Mrs. 

Reidell refiled her application to purchase the tidelands and vacated oyster 

reserves in front of her uplands in 1946.  CP 165; 179; 186-88.  Importantly, 

a “Note” written on Mrs. Reidell’s application by Chief Engineer Raymond 

Reed stated that the Murray Tidelands (referenced as Deed Vol. 4, P. 271 

under Application No. 2561) should be “excepted” from Mrs. Reidell’s 

application to purchase said tidelands and oyster reserves.  CP 188.   

                                                        
14 Barlow Point Land Co. is cited pursuant to GR 14.1. 
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 Mrs. Reidell then submitted an updated application to purchase 

those tidelands and oyster reserves in front of her upland property and even 

noted on the application that, “clams and oysters are few and confined to a 

small rise at some distance from silt-wash.”  CP 192-94.  The Commissioner 

of Public Lands wrote in response to Ms. Reidell and asked for her to 

provide a map of her property.  CP 196.  In response to the Commissioner’s 

request, Mrs. Reidell sent a letter on November 18, 1945, which enclosed a 

hand-drawn map of Mrs. Reidell’s uplands and a sketch of the tidelands and 

vacated oyster reserves “as applied for.”  CP 198-200; Appendix C.  The 

Commissioner responded to Ms. Reidell to thank her for the map and stated 

that “it is likely that this map will be of considerable assistance to us in 

processing your application.”  CP 202.   

These communications culminated in a conveyance that legally 

described the Reidell Tidelands as follows: 

Those portions of the tide lands of the second class and vacated State 
Oyster Reserve No. 2, Plat No. 137, situate in front of, adjacent to 
or abutting upon that portion of . . . . 

 . . .  
The above description is intended to convey such tidelands as lie in 
front of a tract of uplands owned by Therese D. Reidell on 
November 15, 1946. 
 

CP 216.  10 years later, Assistant Commissioner Sether (on behalf of 

Commissioner Case) wrote to the attorneys for the Estate of Therese Reidell 

to confirm: 



 35 

Mrs. Therese D. Reidell applied [to] purchase . . . the majority of the 
second class tidelands and vacated oyster reserve lands in front of 
the W1/2 of lot 5 . . . .  Excluded from Ms. Reidell’s purchase were 
the tidelands conveyed to Mr. James Murray in 1903. 

 
CP 218.  The communications between Mrs. Reidell and the State of 

Washington, including Mrs. Reidell’s hand-drawn map, as well as the 

internal correspondences of the State, and notations made by the Chief 

Engineer, all clearly demonstrate that the State sold, and Mrs. Reidell 

purchased, all of those tidelands and vacated oyster reserves lying “in front 

of, adjacent to or abutting upon” her upland property, save for the Murray 

Tidelands, which had already been sold to James Murray.  Indeed, Ms. 

Reidell’s hand-drawn map clearly shows the area she wished to purchase as 

extending north of the “headland” to the east, and which area extends 

beyond the Murray Tidelands. CP 200; Appendix C.  

This map alone clarifies that the State of Washington intended to, 

and did, grant Ms. Reidell those portions of the tidelands lying immediately 

adjacent to the western lateral boundary of the Murray Tidelands as depicted 

on the Amended Baseline survey, and on the survey prepared by John 

Thalacker, PLS, and Robert Wilson, PLS.  CP 147-54; 2087-89; Appendix 

B.  Therefore, since the Murray Tidelands and the Reidell Tidelands can be 

determined based upon the intent of the parties and the conveyances 

themselves, see, Barlow Point Land Co., supra, the trial court erred as a 
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matter of law by concluding DNR has any ownership interest in the 

tidelands that would necessitate the invocation of the general equitable 

principles announced in Spath.   

2. DNR’s Remainder Ownership Interests in the Tidelands 
Can and Should be Determined by the Subtraction Method. 
 

Under the equal footing doctrine, the State of Washington took title 

to all tidelands along its shores upon its entry into the union.  Idaho v. Coeur 

d’Alene Tribe, 521 U.S. 261, 283, 117 S. Ct. 2028 (1997).  Since statehood, 

and through 1971, the State of Washington has had varying authority to sell 

its tidelands into private ownership.  Those tidelands that the State has not 

sold into private ownership are held by the State, and the only way to 

determine the limits or boundaries of these State-owned tidelands – for 

which there are no deeds – is to “subtract” those tidelands that have been 

sold.  CP 404.  Here, the boundaries of the Murray Tidelands and Reidell 

Tidelands can be established and located based upon the legal descriptions 

contained in the deeds, see, Section D.1, above, and DNR’s remainder 

ownership can then be determined by this negative accounting. CP 404; 

2075-76; 2043. 

The parties agree that in order to determine the boundaries of 

tidelands sold into private ownership by the State of Washington, one 

employs the “negative accounting method” or the “subtraction method.”  
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CP 404; 2045; 2075.  DNR even maintains a ledger of all tideland 

transactions that occur on a set of “aquatic plates,” to assist with the tracking 

of tidelands sold by the State of Washington into private ownership.  CP 

404-05; Appendix D.   

The State presumably still holds title to those tidelands and vacated 

oyster reserves from mean low water to extreme low water located to the 

north of the Murray Tidelands.  See, CP 2087-89.  But the subtraction 

method readily shows that DNR simply doesn’t hold title to any of those 

tidelands or vacated oyster reserves it previously sold to Ms. Reidell and to 

James Murray.  CP 147-54; 2087-89.  The Murray Tidelands deed and the 

Reidell Tidelands deed can be ascertained from the evidence in the record.  

DNR’s remainder ownership interest in the Dewatto Bay tidelands can be 

determined by the subtraction method, and invoking the equitable doctrine 

of proration announced in Spath is simply not appropriate here.   

3. Spath v. Larsen is Distinguishable from this Case, and the 
Trial Court Erred by Expanding the Limited Holding of Spath. 

 
In 1944, and for the first time, the Supreme Court of Washington 

considered how to resolve a single conflicting boundary line between 

private upland owners holding paper title to adjacent tidelands located along 

a concave shoreline.  Spath, 20 Wn.2d, at 508.  One of the Spath Court’s 

main equitable considerations in reaching its decision was premised upon 

----
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the right of adjacent upland owners to have “access to open water at the line 

of low tide.”  Id., at 508, 526; See also, Harris v. Hylebos Industries, Inc., 

81 Wn.2d 770, 781, 505 P.2d 457 (1973); Grill v. Meydenbauer Bay Yacht 

Club, 61 Wn.2d 432, 436, 378 P.2d 423 (1963).  The Court “endeavored to 

establish certain rules” to serve as a guide, but cautioned “that we have 

before us for determination a specific problem, and that rules applicable to 

the situation here presented may not apply in all cases.”  Spath, 20 Wn.2d 

at 508.  The Court reviewed laws and cases arising in Massachusetts in the 

1600s, one of which noted that with regard “to the conflicting claims of 

coterminous proprietors,” id., at 509, there needed to be a solution “when 

several proprietors have land bordering upon a cove which is more than a 

semicircle,” id., “provided always this act of the court shall not be construed 

to disturb any orderly settlement formerly made,” id., at 510.  The Spath 

Court further warned that “due to the endless variety of shore line 

configurations, no one formula for determining the lateral boundaries of 

tidelands will be applicable to all cases . . .” id., at 512, and again cautioned 

that “endless variations of shore lines within this state will present many 

questions concerning the ownership of tidelands, which cannot be 

determined by any one fixed rule, however elastic,” id., at 524.  Until now, 

Spath v. Larsen has never been used as a means of determining DNR’s 

remainder ownership interests in tidelands. 
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This case is distinguishable from Spath v. Larsen for many reasons.  

First, the Spath Court was confronted with finding a way to equitably ensure 

access to navigable water by resolving a single conflicting boundary line of 

two adjacent upland property owners who held paper title to their upland 

properties and the associated tidelands.  But here, the affected landowners 

do not all hold paper title to their upland properties and associated tidelands.  

CP 3365.  Not only do the affected owners not all hold paper title to their 

tidelands, but tideland ownership in this case is also divorced from upland 

property ownership (for example, the Murray Tidelands stand alone and 

separate from upland property ownership). CP 3365; 3371.  Unlike in this 

case, the underlying ownership of the tideland properties was not in dispute 

in Spath. 

Furthermore, there is no conflict requiring a resolution in this case.  

Unlike in Spath, there is no conflict between the Murray Tidelands and the 

Reidell Tidelands.  If there could be a conflict between these deeds, it is 

swiftly resolved by the junior-senior rights analysis.  The junior-senior 

rights analysis is a means by which to determine what property was sold to 

whom based upon the ownership of the affected properties at the time of the 

respective grants.  CP 2075-76.  Since the deed for the Murray Tidelands 

was the first grant of tidelands in Dewatto Bay, the lateral boundaries of 

these tidelands ran from certain points called along the meander from the 



 40 

ordinary high water mark to the mean low water mark at bisected angle 

points along the meander.  CP 2075; 2043.  Decades later, the State sold 

Mrs. Reidell her tidelands, which extended out beyond the Murray 

Tidelands.  CP 147-54; 2078.  Since the State sold the Murray Tidelands to 

Mr. Murray in 1903 and the Reidell Tidelands to Mrs. Reidell in 1947 there 

is no conflict, because the Murray Tidelands deed was senior to the Reidell 

Tidelands deed.   

Moreover, one of main equitable considerations supporting the 

Court’s decision in Spath was the right of adjacent upland owners to have 

“access to open water at the line of low tide.”  Spath, at 508, 526.  But here, 

and unlike in Spath, this is not a dispute between adjacent upland owners 

who hold paper title to tidelands and who would otherwise be denied access 

to navigable water because of intersecting lateral tideland boundaries 

extended per the standard and accustomed practice.  This case has nothing 

to do with access to navigable water. But even if it did, DNR already has 

adequate access to navigable water from its tidelands on the eastern side of 

the headland, and from various points throughout western Washington state.  

Therefore, the main equitable considerations underlying the Spath Court’s 

decision are not present here.  The facts of this case are markedly distinct 

from those in Spath, and the trial court erred by concluding that Spath 

controls. 

----
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DNR argued, and the trial court erroneously agreed, that the Court’s 

decision in Spath permeates all tideland deeds throughout Washington 

State.  CP 2225; RP 196-98.  If this is true, black letter real property law 

would be upset – if not eviscerated – by the trial court’s decision.  If the trial 

court’s decision were affirmed by this Court, then it would potentially 

undermine every tideland deed ever granted to a private citizen adjacent to 

State-owned uplands.  It would create a brand new vehicle for DNR to claim 

that its ownership interests in tidelands are not determined by the deeds 

themselves, but instead by the doctrine of proration announced in Spath.  

The trial court’s decision means that the general equitable principles 

announced in Spath can now be used as a proxy for the subtraction method.  

But, Spath v. Larsen was not a case that ever considered the most 

appropriate method to determine the State’s remainder ownership interests 

in tidelands.  This is a novel and wide-ranging interpretation of the equitable 

principles announced in Spath, and this Court should not affirm the trial 

court’s unnecessary expansion of the doctrine of proration.   

But, if this Court decides that Spath can apply in this case, then the 

trial court erred by adopting the McEvilly Survey as depicting “the 

boundaries of the sales of tidelands” to the parties in this case, since there 

were genuine issues of material fact in dispute, and since the trial court erred 
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by failing to consider all of the evidence and reasonable inferences in a light 

most favorable to the nonmoving parties.   

E. In the Alternative, if Spath v. Larsen Applies in This 
Case, Genuine Issues of Material Fact Preclude Summary Judgment, 
and the Trial Court Erred by Failing to Consider All Reasonable 
Inferences in a Light Most Favorable to the Nonmoving Parties. 
  

If the proration doctrine announced in Spath v. Larsen can apply in 

this case, which it should not, and if proration is the proper method to 

determine the tideland boundaries, which it is not, then the trial court erred 

by granting DNR’s motion for partial summary judgment and adopting the 

McEvilly Survey as properly defining the tideland boundaries, since there 

were genuine issues of material fact in dispute, and since the trial court 

failed to consider all reasonable inferences in a light most favorable to the 

nonmoving parties.   

1. The McEvilly Survey is Fatally Flawed, and There Were 
Genuine Issues of Material Fact that Cannot Be Resolved on Summary 
Judgment. 
 

The McEvilly Survey is unreliable, fatally flawed, and contained a 

variety of significant errors that were ignored by the trial court, and which 

were rebutted by other competent expert witnesses.  CP 2073-82; 2034-47.  

Each disputed point was a genuine issue of material fact, and it was error 

for the trial court to grant DNR’s motion for partial summary judgment and 

to adopt the McEvilly Survey as controlling. 
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Summary judgment is appropriate only if, in view of all the 

evidence, reasonable persons could reach only one conclusion.  Hansen v. 

Friend, 118 Wn.2d 476, 485, 824 P.2d 483 (1992).  Where a decision 

requires weighing the evidence, balancing competing experts’ credibility, 

and resolution of conflicting material facts, a trial is necessary to resolve 

such matters.  Larson v. Nelson, 118 Wn. App. 797, 810, n.10, 77 P.3d 671 

(2003) (dispute among experts, including a surveyor, about whether a 

slough is a river was improperly resolved on summary judgment and 

reversed and remanded for trial).    

First, the McEvilly Survey relied upon a meander corner that was 

determined to be “lost” pursuant to the Manual of Instructions for the 

Survey of the Public Lands of the United States.  CP 2039-40.  The re-

established meander corner is actually 21-feet to the south of the iron pipe 

that the McEvilly Survey erroneously relied upon.  Id.  The re-established 

and proper meander corner alters the position of the meander line of Section 

28, which consequently alters the location for the point of beginning of the 

location of the second class tidelands owned by Mr. Timmerman (the 

Murray Tidelands).  Id.  This was a genuine issue of material fact disputed 

by the expert surveyors. 

Second, the McEvilly Survey was based upon an erroneous interior 

section subdivision of Section 28.  CP 2040-41.  The McEvilly Survey 
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relied upon a decision entered in Mason County Superior Court Cause No. 

124900, for the establishment of the north – south centerline of Section 28.  

Id.  However, that lawsuit only concerned the boundary common to 

Government Lots 6 and 7 of Section 28 – and it did not describe or concern 

the eastern boundary of Government Lot 6.  Id.  In contradiction to the 

McEvilly Survey, the Thalacker / Wilson Survey established the section 

centerline in accordance with the Manual of Instructions for the Survey of 

the Public Lands of the United States, and by running the centerline parallel 

with the mean bearing of the existing east boundary of Section 28.  Id.; 

Appendix B (rejecting the McEvilly Survey’s approach).  This raised a 

genuine issue of material fact that was in dispute. 

Third, the McEvilly Survey showed the upland property boundary 

common to Mr. Timmerman and DNR as marked by “axles” and not iron 

pipes, but there are no “axles” and these are iron pipes.  CP 2042.  This 

raised a genuine issue of material fact in dispute, and goes directly to the 

credibility of DNR’s expert witness, which must be resolved by a jury at a 

trial.  

And if proration even could be applied in this case, which it should 

not, then the McEvilly Survey does not “equitably apportion” tidelands in 

accordance with the “Cove Rule” or the “Headland Rule.”  CP 2045-47; 

2079-82.  “Coves” and “headlands” are defined by naturally occurring 
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geologic features of the shoreline.  Id.  “Coves” are defined as naturally 

occurring geologic features that create a concave bend in the shoreline and 

produce more than a semicircle.  Id.; see also, Spath, 20 Wn.2d at 509.  The 

McEvilly Survey attempted to apply the “Cove Rule” to what is really a 

substantially straight shoreline and one part of a “headland.”  CP 2079-80.  

The McEvilly Survey does not rely upon any natural features of the 

shoreline to establish the “cove limits,” and it does not appear to contain 

any similar methodology for establishing such limits as occurred in Spath.  

CP 2046.  The application of the “Cove Rule” to a substantially straight 

shoreline is not an appropriate application of the rule.  Id.  Moreover, there 

was no basis for Mr. McEvilly to apply the Cove Rule to only part of a 

“headland,” and by which he unfairly prorated just a portion of the Murray 

Tidelands.  Id.; CP 2079-80.  The McEvilly Survey only prorates a portion 

of the entire Murray Tidelands, but there is no basis in Spath or otherwise 

to prorate only a portion of a whole tideland tract.  CP 2080; Appendix F.  

These were genuine issues of material fact in dispute. 

The McEvilly Survey purports to equitably apportion certain 

tidelands along the presently-existing line of ordinary high water, but this 

too is erroneous.  CP 2081.  The proper line of ordinary high tide, at least 

for the Murray Tidelands, would be upland of its current location and 

----
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somewhere beneath the existing fill of the County Road.  CP 2042.  This 

was also genuine issue of material fact in dispute. 

Finally, the McEvilly Survey only uses one apportionment table for 

all of the properties involved in DNR’s allegedly “equitable 

apportionment,” but this is improper since not all of the affected tideland 

properties extend to extreme low water.  CP 2047.  To equitably prorate the 

tidelands at issue in this case, each of the tideland tracts need to be prorated 

based upon their conveyances, which required more than just one 

apportionment table.  Id.  The apportionment table used by the McEvilly 

Survey disregards the fact that the Murray Tidelands only extend to mean 

low water, and this genuine issue of material fact was disputed below.  

There were genuine issues of material fact in dispute about the 

methods and practices employed by the McEvilly Survey, and whether it 

properly prorated the tidelands in this case.  The trial court erred by adopting 

the McEvilly Survey as binding despite the competent and conflicting 

expert testimony offered by the nonmoving parties below.   

2. The Trial Court Did Not Consider Reasonable 
Inferences in a Light Most Favorable to the Nonmoving Parties. 

 
The trial court erred by discounting the expert affidavits offered by 

the nonmoving parties, and did not consider them or any of the reasonable 

inferences drawn therefrom in a light most favorable to the nonmoving 
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parties.  On a motion for summary judgment, all facts and reasonable 

inferences are considered in the light most favorable to the nonmoving 

party, and summary judgment is only proper if reasonable minds can reach 

but one conclusion.  Larson, 118 Wn. App. at 804. 

John Thalacker, Robert Wilson, and Terrell Ferguson, three 

professional land surveyors, all testified and opined that the McEvilly 

Survey was fatally flawed, and that it did not properly apportion the 

tidelands.  See, Section E.1, above.  The trial court erroneously resolved all 

of these conflicts and the reasonable inferences that can be drawn therefrom 

in favor of DNR, which was the moving party.  As described further above, 

the nonmoving parties sufficiently challenged the propriety of the McEvilly 

Survey and the standards and practices it employed, and the trial court erred 

by rejecting this evidence and by not considering it in a light most favorable 

to the nonmoving parties.  Reasonable minds could have concluded that the 

McEvilly Survey was flawed, and the trial court erroneously weighed the 

evidence, balanced competing experts’ credibility, and resolved conflicting 

material facts in favor of DNR, and all without a trial.   

IV. CONCLUSION 
 

Mr. Timmerman has been needlessly dragged into a litigation to 

resolve a dispute that was already litigated over 50 years ago.  If DNR 

wanted to argue that the boundaries of the Murray Tidelands should be 
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prorated according to Spath v. Larsen, then it should have done so during 

the Margett Litigation.  Instead, the Mason County Superior Court ordered 

that upon payment to DNR for the Murray Tidelands the State would have 

“no further claim or right” to the Murray Tidelands.  The Commissioner’s 

Order issued as a result of the Margett Litigation echoed the court order, 

and DNR accepted payment in full “for any claim the State of Washington 

may have had” in the Murray Tidelands.  DNR’s claim to any portion of the 

Murray Tidelands is therefore barred by the doctrines of res judicata and 

waiver, and the trial court erred as a matter of law. 

Furthermore, the parties to this action have held title to their 

respective tidelands, and have stewarded, improved, and enjoyed them for 

decades.  The State of Washington elected to describe the tidelands that it 

sold based on linear calls, and not metes and bounds.  Moreover, DNR 

waited decades to bring its claim based on proration, and evidence and 

testimony has been lost or destroyed because of this delay.  Therefore, DNR 

should be equitably estopped from claiming an interest in the Reidell 

Tidelands or the Murray Tidelands, or DNR’s claim should be barred by the 

doctrine of laches, and the trial court erred as a matter of law. 

This case does not require the novel and expanded application of 

Spath v. Larsen.  DNR’s remainder ownership interest in Dewatto Bay 

tidelands can be readily defined based upon the intent of the parties and the 
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deeds that conveyed tidelands to James Murray and Mrs. Reidell.  Since the 

deeds themselves define the bounds of ownership and since there is no 

conflict requiring a resolution, it is unnecessary to apply Spath in this case, 

and the trial court erred by doing so as a matter of law. 

And, in the alternative, if this Court decides that the general 

equitable principles announced in Spath v. Larsen should determine DNR’s 

remainder ownership interests in this case, then this case should be 

remanded for trial since there were genuine issues of material fact in dispute 

regarding the McEvilly Survey, and since the trial court failed to consider 

the facts and all reasonable inferences in a light most favorable to the 

nonmoving parties.   

For all of the foregoing reasons, Mr. Timmerman respectfully 

requests that this honorable Court enter judgment for the petitioners, or in 

the alternative, remand this case for trial. 

DATED this 7th day of May 2020. 

RESPECTFULLY SUBMITTED: 
     
    The Law Office of James P. Grifo, LLC 
     
 
    _________________________________ 
    James P. Grifo, WSBA No. 45192 
    Attorney for Petitioner Virgil Timmerman 
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SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR MASON COUNTY 

HOOD CANAL SHELLFISH COMPANY, 
LLC, et al. 

Plaintiffs, 
V. 

STATE OF WASHINGTON, 
DEPARTMENT OF NATURAL 
RESOURCES, 

Defendant/Third Party Plaintiff, 

and 

BK LOVELY, LLC, a Washington limited 
liability company; et al, 

Third Part Defendants. 

No. 15-2-00267-1 

DECISION ON MOTIONS FOR 
SUMMARY JUDGMENT 

THIS MATTER comes before the Court on the Plaintiffs Motion for Partial 

Summary Judgment, Department of Natural Resources' Motion for Summary Judgment, 

and Third-Party Defendants DeNotta's1 Motion for Summary Judgment. The Court 

1 Caron DeNotta and her company, D.D. DeNotta, LLC are collectively designated "DeNotta" in the motion for summary 
judgment and the court will utilize this designation in this decision. 

DECISION ON MOTIONS FOR 
SUMMARY JUDGMENT 

JUDGE WILLIAM C. HOUSER 
Mason County Superior Court 
419 N 4th Street 
Shelton, WA 98584 
(360) 427-9670 extension 348 
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reviewed the following documents in consideration of the case: 

1. Plaintiffs' Motion for Partial Summary Judgment; 

2. Declaration of Earl James Iddings in Support of Plaintiffs' Motion for Partial 

Summary Judgment (and attached exhibits) 

3. Declaration of Marlene Iddings in Support of Plaintiffs' Motion for Partial 

Summary Judgment; 

4. Declaration of Robert M. Smith in Support of Plaintiffs' Motion for Partial 

Summary Judgment (and attached exhibits); 

5. Depmiment of Natural Resources' Motion for Partial Summary Judgment and 

Memorandum in Support; 

6. Declaration of Jennifer Morey in Support ofDNR's Motion for Partial 

Summary Judgment (and attached exhibits); 

7. Declaration of Kristin Swenddal in Support of DNR' s Motion for Partial 

Summary Judgment; 

8. Declaration of Michael McEvilly, PLS, in Support of DNR's Motion for Partial 

Summary Judgment (and attached exhibits); 

9. Declaration of Jerry R. Broadus in Support ofDNR's Motion for Partial 

Summary Judgment (and attached exhibits); 

10. Declaration of Steven B. Ivey in Support ofDNR's Motion for Partial Summary 

Judgment; 

11. Declaration of Randy Butler in Support ofDNR's Motion for Partial Summary 

Judgment; 

12. Declaration of Oliver "Skip" Duncan in Support ofDNR's Motion for Partial 

Summary Judgment; 

13. Declaration of Ted Jackson in Support ofDNR's Motion for Partial Summary 

Judgment; 

14. Defendants Caron DeNotta and D.D. DeNotta LLC's Motion for Summary 

Judgment; 

15. Declaration ofR. Scott Fallon in Support of Defendants' DeNotta's Motion for 

Summary Judgment (and attached exhibits); 

DECISION ON MOTIONS FOR 
SUMMARY JUDGMENT 

2 JUDGE WILLIAM C. HOUSER 
Mason County Superior Court 
419 N 4th Street 
Shelton, WA 98584 
(360) 427-9670 extension 348 
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16. Department of Natural Resources' Response to Plaintiffs' Motion for Partial 

Summary Judgment; 

17. Declaration of Kristin Swenddal in Support of DNR's Responses to Plaintiffs' 

and DeNotta's Motions for Summary Judgment (and attached exhibits); 

18. Declaration of Melinda McKinley in Support of DNR's Response to Plaintiffs' 

Motion for Partial Summary Judgment (and attached exhibits); 

19. Declaration of Michael McEvilly, PLS, in Support of DNR's Response to 

Plaintiffs' Motion for Partial Summary Judgment (and attached exhibits); 

20. Declaration of Joseph V. Panesko in Support ofDNR's Response to Plaintiffs' 

Motion for Partial Summary Judgment (and attached exhibits); 

21. Declaration of Camille Speck in Support ofDNR's Response to Plaintiffs' 

Motion for Partial Summary Judgment (and attached exhibits); 

22. Declaration of Brady Blake in Support ofDNR's Response to Plaintiffs' Motion 

for Partial Summary Judgment (and attached exhibits); 

23. Declaration of Matthew Jewett in Support ofDNR's Response to Plaintiffs' 

Motion for Partial Summary Judgment (and attached exhibits); 

24. Department of Natural Resources Response to DeNotta's Motion for Summary 

Judgment 

25. Declaration of Jennifer Morey in Support ofDNR's Response to DeNotta's 

Motion for Summary Judgment (and attached exhibits); 

26. Declaration of Kristin Swenddal in Support ofDNR's Response to DeNotta's 

Motion for Summary Judgment; 

27. Plaintiffs' and Third-Party Defendant Earl J. Iddings' and Laure Iddings' 

Response in Support of Defendants Caron DeNotta and D.D. DeNotta LLC's 

Motion for Summary Judgment; 

28. Declaration of Robert M. Smith in Support of Plaintiffs' and Third Party 

Defendant Earl J. Iddings' and Laure Iddings' Response in Support of 

Defendants Caron DeNotta and D.D. DeNotta LLC's Motion for Summary 

Judgment (and attached exhibits); 

29. Declaration of Earl James Iddings in Support of Plaintiffs' and Third Party 

DECISION ON MOTIONS FOR 
SUMMARY JUDGMENT 
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Mason County Superior Court 
419 N 4th Street 
Shelton, WA 98584 
(360) 427-9670 extension 348 
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Defendant Earl J. Iddings' and Laure Iddings' Response in Support of 

Defendants Caron DeNotta and D.D. DeNotta LLC's Motion for Summary 

Judgment (and attached exhibits); 

30. Plaintiffs Response to Department of Natural Resources' Motion for Partial 

Summary Judgment 

31. Declaration ofRobe1i M. Smith in Support of Plaintiffs' Response to DNR's 

Motion for Partial Summary Judgment; 

32. Declaration of Marlene Iddings in Support of Plaintiffs' Response to DNR's 

Motion for Partial Summary Judgment; 

33. Declaration of Renee Hanover in Support of Plaintiffs' Response to DNR's 

Motion for Partial Summary Judgment; 

34. Declaration of Mark McLean in Support of Plaintiffs' Response to DNR's 

Motion for Partial Summary Judgment; 

35. Declaration of Terrell Ferguson in Support of Plaintiffs' Response to DNR's 

Motion for Partial Summary Judgment (and attached exhibits); 

36. Third Party Defendant Earl James "EJ" Iddings' Response to DNR's Motion for 

Partial Summary Judgment; 

37. Declaration of Brad Carey in Support of Response to DNR's Motion for Partial 

Summaiy Judgment; 

38. Declaration of Jose Vera in support of Response to Motion for Partial Summary 

Judgment (and attached exhibits); 

39. Declaration of Michael D. Daudt in Support of Response to DNR's Motion for 

Partial Summary Judgment (and attached exhibits); 

40. Declaration of Kell Rowen in Support of Response to DNR's Motion for Partial 

Summary Judgment (and attached exhibits); 

41. Declaration of Earl James "EJ" Iddings in Support of Response to DNR' s 

Motion for Partial Summary Judgment (and attached exhibits); 

42. Defendants Caron DeNotta and D.D. DeNotta, LLC's Response to DNR's 

Motion for Partial Summary Judgment; 

43. Timmerman's Response in Support to Hood Canal Shellfish Company's and 

DECISION ON MOTIONS FOR 
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DeNotta's Motions for Partial Summary Judgment and in opposition to the 

Department of Natural Resources' Motion for Partial Summary Judgment; 

44. Declaration of Robert J. Wilson, PLS (and attached exhibits); 

45. Declaration of John L. Thalacker, PLS (and attached exhibits); 

46. Declaration of James P. Grifo (and attached exhibits); 

47. Declaration of Virgil G. Timmerman; 

48. Plaintiffs' Reply to Department of Natural Resources' Response Brief; 

49. Declaration of Earl James Iddings in Support of Plaintiffs' Reply to DNR's 

Response Brief (and attached exhibits); 

50. Declaration of Jose Vera in Support of Plaintiffs' Reply to DNR's Response 

(and attached exhibit); 

51. Declaration of Phil Elder in Support of Plaintiffs' Reply to DNR's Response; 

52. Declaration of Robert M. Smith in Support of Plaintiffs' Reply to DNR's 

Response (and attached exhibits); 

53. Third Party Defendant Earl James "EJ Iddings Reply RE: Motion for Partial 

Summary Judgment; 

54. Declaration of Brad Carey in Support of Reply RE: Motion for Partial Summary 

Judgment; 

55. Declaration of Jose F. Vera in Support of Reply RE: Motion for Partial 

Summary Judgment (and attached exhibits); 

56. Department of Natural Resources' Reply in Support of DNR's Motion for 

Partial Summary Judgment; 

57. Declaration of Perry Lund in Support of DNR' s Motion for Partial Summary 

Judgment; 

58. Declaration of Joseph V. Panesko in Support of DNR's Reply (and attached 

exhibits); 

59. Declaration of Michael McEvilly, PLS in Support ofDNR's Reply (and 

attached exhibit); 

60. [Third-Party] Defendants' [DeNotta] Reply to Motion for Summary Judgment; 

and 
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61. Declaration of R. Scott Fallon in Support of [Third-Party] 

Defendants'[DeNotta] Reply to Motion for Summary Judgment (and attached 

exhibits). 

62. Department of Natural Resources' Statement of Supplemental Authority. 

63. Plaintiffs' Response to DNR's Statement of Supplemental Authority. 

The Court further having considered the above listed material and argument of 

counsel, the record and files herein; and having been fully advised in the premises, 

THEREFORE IT IS HEREBY ORDERED: 

Spath v. Larsen, 20 Wn.2d 500, 148 P.2d 834 (1944) established the legal standards 

to determine the lateral boundaries of tidelands owned by adjacent owners in a cove and is 

the controlling case law for the adjudication of this case; THEREFORE 

1. Concerning Defendant DNR's Motion for Partial Summary Judgment: 

a. Whether the State holds superior title to the tidelands that comprise the 

Public Beach. In the light most favorable to the moving party, there is no 

question of material fact on this issue, therefore, the motion is GRANTED; 

and 

b. Whether the survey attached as exhibit B to the declaration of Michael 

McEvilly PLS, depicts the boundaries of the sales of tidelands from the state 

to Reidell, Robinson, Hansen and Murray in West Dewatto Bay. In the light 

most favorable to the non-moving party, there is no question of material fact 

on this issue, therefore, the motion is GRANTED; and 

c. Whether the survey attached as exhibit B to the declaration of Michael 

McEvilly, PLS, accurately establishes the upland boundary between the 

school property (TPN 32328-42-60000) and the L Iddings property (TPN 

32328-42-00040). In the light most favorable to the non-moving party, 

there is no question of material fact on this issue, therefore, the motion is 

GRANTED.; and therefore 

2. Plaintiffs motion for summary judgment is DENIED.; and therefore 

3. Third-Party Defendants DeNotta's Motion for Summary Judgment dismissing the 

DECISION ON MOTIONS FOR 
SUMMARY JUDGMENT 
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third-party complaint that has been filed against them by the State of Washington is 

DENIED. 

Dated this 6th Day of May 2019. 

DECISION ON MOTIONS FOR 
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t(OTE.S-
';, '· A.l. 198, Cho.s. Go.ble. Boornin_9 Lse. SSB, IO·tr,·lii1, SJrs. In f"ronf or Gov•f Lot '1> S1tction 28. 

Z. A.R.L. ll,2SS, Cho..rle.s G4bl1t. "l!oorn;n.!J L1J,r;. 612, IO·IIS·tlf, 5 yrs. (S•e nofe t.) 
•· 3. A.L. 12619, Harry P. Wood. Boorni,rJ J.se. 617, I0•/6•/S,..,. yrs. In rronf of Lots 3•.S, Sec. 28, .. nd a ,oortre>n cf Lot 3, Sec. 27. 
v4. A.R.L. /6527, C/,a.•. Go.bltt. Soomln3 Lstt. 706, 10·16·23, I yr. (S•• 11o-f1t ::Z.) 
.,. ,-_ A.L. lff,zz, J.N. ll'elJ, Soo,...inj Lse. 7081 ,,_•2-f-·2+> 5 !fr.II. In -rronf of" lot.s 315, Sec. 28, and a portion of" Lot 3, Sec. 27. 
.,_,~_ A.L. !JIO, Tho,no...s Wilson. J. _.se. 8721 l0•1·28, S yr•. In -Front of" Lof 4 1 Section 28 . 
",. A .. ,.J... J:>4-, '. ft t,.~ L,..r.,'>G't c,. Rejecfc.:i 12-12·2<:,. (.,,._:_ n,·te s). 

~ 8. A.P. 9IIS, Efhl!ll T. vo.rvis. C.of" S. G~B-1, 4·8·30. In -Front of' l.of 3,S•cflon as. C.oF S. 5!)8..,. co.nc.-11, d ;;,.. ~ I&, l~."1,- , 
,..,:,_ .4.L. /S::,5, Dona.Id Mc Fad.on. Boominq Lsc. /06!!J, 11-za-~3, S !I.ears. Ir, rrorrf- of" Lot •• Section zs . 
'-1'0, A.L. It.IS, .Oona/ti McFaJo,r. Boomi"J /!sc. /1>7.I_, 3-8-34,Sfrl. "/n1'ro-" '"G1 L•fS, Section 28 
,_ II. A.L. 1772, Cha;r~ IT'. Mc Cormiclc L"-,,,_&r Co. Soo,n/'h9 L.se 1/07, 4'-1,-:sJ, 6 y•111-s. /,r Front ;, Lot .3, S1c-f;on 28. 
rl:C. A.L. 1707, rc.;c.~+ed I0-2S~3s, In rronf or .w.Jt,. of" l,I,+ s, S111c. 28. 
rl3. /1. L. 1977, Cl?a.;;. R. McCor"'11ck L .. rnoerCo. RcJ•cf-£4 0 cc • .z, 1:,:~&, ,,, -Fronf D-F W½ o-F Lo-f.S, ~cc.-/;o,-, 28. 
~- A.L.ZOlli, Cibs. R . McCormick L .... mbcr Co. Boornin9 L•e. /17~ 3 ·ttl•S7, s_year.s. In f'ronf- or W.JS of' t.of 6', Sec-f/011 2a 
vrs. A.L. 2160, Chas. R. /lfcCormit:lc Lu ... bc.r Co. Boomin'I l.s:~ 12,iz, -f"o Popa .. Talbo"1- i.""'1Hr Co, li·IS·.38,..tr 11••rs. Frcnf 01' pa,-f OT L.r .. , Sac. 2.8. 

...--tr.. A.lr.L. zz-,z, Oona.Id McFadon. Boo""7fl: Lsc. li158, 11-22-38, 5 9r,. (s•e -te .9). 
,.._.,-,. AR.L.22S7, Oono.ltl. /lllcraJon. Bco,...ln Lse.. 121.s, 3-B-3/i!J, .5 r.s. rs•• n•flr to), 
J,/8. A.L. 25/S, Pope t Talb•f Inc. 800,,.,in Lse. /3721 3·18-+2, S /rs. In -,,,...,,-, of' W* o-F L,f ¥, S•~. ZS. 

v/9. A.L. zr.sg, Dono.It/. McFado,,. LH. ,..,.3 11-22-4-.3, 2 yr.s. (Ser ,rote 16) 
i--zo. A.L, 2680, Oona.I« Mc /:adon. L$e. 14'+4-, .3-B-..,.4, 2 'frs. (Set!! noT"• 17;) 
vfl. A.P. /08!!13, W.A. G,leo.so11. Oeed Vol. 19

1 
p.r.72, B·25·ll.S, -fo: Hc,rry_ .,I, H4.l1Sfln. In -rro,,f of' O.f'od/011 of" l.t>f ,;, Sec.. 28. (v,4c. 0>'5 /?ES) 

.,,, zz. A.l. 276&, Pope I Tafl,ot Inc. Lse. /.506, 3·2!!1-H, 2 !/r..s. In f'rorrf _2F Lot ..,. • .Sec. ZB. 
'--'23 A.L . 27!Jt;, Pope~ Tt,./bof Inc. Boomit'1if t.sc. f.537, .3·8·+6, 2 'fr-5. (Sew trllf• ·zo) 
v Z+. A.P. /13:IQ, Theresa. D. Reid•II, ON.I Vol. 20, p.!U·O, B·2tl·.f7. hr Fronf of' o- porr;,:,n o-r L,:,f .S, Sect-ion Zt!I. 

v 25. A.L. Z9r.6, Pope .,. Talbot, Inc. 800mins Lse. /SSII, 7-17·4~ G .,,s. /tr Front o-f L.of ~ Sec;. 21. 
VZ6. A.L. 317, Pop ... "'- Ta.lbot, Inc. Boon,1ng. R~/ecfea II-S-'1-8. In fronf o-1 Lof 4• Sec;. za, 
t,-27. A.R.L. 3119, Pop• • Talbot, 117c. 800,,./"J Ls•. lo!&, .3-8-ff, Gt_'"•· (S•• nofe 13) 
>- ZS. A.li'.L. 38ZB, !"ope 9- TZ,.lbof, Im:. Soom,i Lse. t82S, 7·17-SZ, 'S _yrs. In Front o~ flov'f. L•f '., he.Ila,~ ,,,,,_ z,) 
i.-,z~. 11.tr.l . 3'337, Pope. -,. ro.lbot, l11c. Boom in t.se.. flf,7, 3·6·.53, 5 yr,. {sec m,f• -z7) 
-30. IUU. 5"11, Pope • To.lb11t, Inc. 811omin Lse . .2080, 7·17-57, Sfr.6. (s- ,,.-,.._ z.,) 
v)I. A.P.13071, EYnesf E, Brown. Oeed Vol. 22, p.&;·t;, 6-3·.58. /11 rronf o-F <& 11or-f10,, of' fiov•-f. Lof S,, .df:Jor, 1!8. 
vn. /1.R.l.. 5~2-4, Pope~ To.lb of, Inc. l.se. s~z..,., 3·8·S8, s yrs. {see ,rofe zs.) 
-'- JJ. A .H.L. 7719, Pof'C • To.lbof, l11c. Soomi"J Lsc. 7719, 7-17·62, ~_yt?ar.s (S•, r,o,.•.!flJ 
/.-<,)~ . AP, /41.ZO, ~w.rdl7!J, Vac, c>tpi. l{l!!S, ;J;, f"ron-r .fR>." 60>1',. .,_,1..,..1e,t;:.:M.1 ~ -
~JS. A • . , .8133 Pop< • T,,..,, '"'· R•i='•' °' c. a .,. T/0, ,.a. ·•7. Is- '!'1'-~ 
:~;~:;;:.,Jj/Jj;~;~ "r!fi£l::/ ;?~':; ~;;::,~~;~~,:.;r~"~:::s,c•,.i•wz-~0 ~~u. --

<--.:J,!:f ;.A..1,. ~ 7?7, /1/dC/~r.iJI;::;. t'~:.--I"t"et Co,./".;tY,tf)'-"/~x ~- - ~ . 
t/37:fi.P. J,f..2.58 //q,._I_A Mt1sc" ..sc.,6~ i');sf.,,~el.!r, ,rr,/'nl ~'-~ ~~ ..,.,._,h,., ,',:, .rx,- /,wLHt, 
~b:-4"/L ~720 ~,/. l,JI,;/~ Po..r.k 1!''"-· - f:ru,,,f for. &-.J..---'e-;--13 I~ ~i'e,~»t , m,(,e''t'· -L••- di,:>-7/ /t> ,1eqrS . 

oteA: 



___ ate): 

6 

State reli:if?/.u.ished claim eo t,hue 1f/dela»e:lst'"~,6"ye m8#n/4,J 
tfn'u. Ca~e-#o, ~ZIZ~in- ihe Su/'edor Co~r& of ~he _,S.tare or J,v4S.J
Jp1,t:.021 -,',:,r Ma.son Coan-Cy -Maroett eta/ 1/s AT27204r eta.I. 
A, ·f3, rile No .. Z~8~2 .. /f'er,·Co77?""• Order ~7-/0I/., A/e,~ ~.a.LU?-
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A PORTION . OF TIDELANDS ABUTTING GOVERNMENT LOT 5 
SECTION 28, TOWNSHIP 23 NORTH.RANGE 3 WEST, W.M. 

MASON COUNTY, WASHINGTON . , 
FOR• ·WASHINGTON STATE' OEPt OF FISHERIES AND DIEPT. OF NATURAL RkSOURCl!S 
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riT77I APPROXIMATE 
IJ.1'..jAREA OF DISPUTE 

SW CORNER 
GOVT LOT 5 

( 
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OF DISPUTE 
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HIGH WATER UNE 

( /BALANCED GOVERNMENT i MEANDER LINE 

6' 
'1s,(' 

,g!)y,'1 
!.!l1 ~ 
Or 

1 < 

TPN 32328-42-00040 
IDDINGS, L EARL & 
LAURE A 8 

NORTH 
SCALE: 1 "= 250' 

DEWATT_o_B_A_Y _____ ,.,PARED BY'~s~1"""'T"""'T~s---&_H_1L_L ____ _ 

MASON COUNTY ENGINEERS, INC. 
CIVIL • STRUCTURAL • SURVEYING 

TIDELANDS EXHIBIT 6 4815 CENTER STREET TACOMA, WA. 98409 16618 
PHONE: (253) 474-9449 
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IH TliE 3U!'EP.IOR COUPT OJi' THE STATE OP WJ\SHINGTOU 

FLORE!,CE Alm HAP.OE:TT. a Widow ) 
and DA:JIEL HOl!llOE O'i:lllIEtl, a 
wi<lowe,-, ) 

Plalnt:1.rrs, 
vs. 

Cl!A?.LBS Ii. ARMOUR nnd J ,urn; DOE: ) 
J\RMOO!l Whon trUI\> Cht>io Uan name . 

) 

is to plointirra unkno1m, hus- ) 
band and !1ir UEN:tlY J. UA?i:JEN 
and l'IIULill''. h11nbA.nd ) 
and Wifo; E'lWEST • !lllOWN 1.nd 
JANE DOE ::nown, 1,hoso truo ' ) 
·chriatian name in to plain-
tiffs uni,_,;m,n, hl!sbnml 1'tHl wire; 
Ci:!CIL B. MANCE, a dillOl'Oed man; 
DE\11\TTO l.'Ol!T DI.~'rRICT, a munfo- } 
ipal oorporat:1.on; MILJ;;s J:, POl<D 

. ,.na or,IVE A, l'o,m; husband ana ) 
Wire l ROtmm: l/, llE1tf'llIT,L Md 
;J"Allll DOE rn.:r-,r!!ILL, t!hose. true ) 
Chi-btia1> mura in to pl.rdntirrs 
unlrno1m, hunt-and M!l w:1te; 
CA1'RIE 1/A'.IC!.!i a./k/a CLM/i. 14/illCB 
.!'ormorly CLAJM l.lA!)J'.,Cvl, deceased ) 

_;:i.nd the unJ,.nown heil'a at law or 
'CthRA n:\!W1'£; 311'1\TS OF tiilW!Irto- ) 
'1.'011; l'a'i:.;r;.a COUNTY; Ul!ITP.fl STATES . 

· • or All!B!>!C,l; and all othel"' pei•aons) or pnl"'t1n~ .unknown ,alnill'i!l/~ M:, 
rJ.i;ht, title, est11ta, lion "" J 

· . inte,-oet .!11 the !:'a/ill eatnte <lea- · 
criberl ln tl,c eor:pl1t1nc horo.tnf · ·) 

!loromlnnt11, .) 

NO. 

CLAIM 

.crwi,: !low thn !)l1ttntifi'a nna for o·lnir,, . 
ants, t1ll<>r;e that 1 

~-- '. . . J. ,, ' ' 

!!ln:lntur i01,om-:11c1: lil!!I. rwioiiT'r 1a 110>1 n 

l"'cn1<1111r- nt Lo:, lln~elns ~" tho ntntn or 

tirr llAlJTJs;, 1101rnrm 0 11mt1,:}1 .ta n widower nreaently' reaid:l.nl". 
. . .. ···'·.•, 

lI 
-·. ~~he defendnn·tn , F£:r,:m.{~'l' E. UROi'lU and JflrrF. DOR 
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rrr 
CECIL B, l'IAIICE, a divorced man, is a ree1ll.ent 

. ' County, Washincton. 

IV 

DllWATTO PORT DISTRICT ia. a municipal OOl'po~-. . 
:_ • . • ,• I' ~ ' \• :;;>,;:, 11~,1.,. and pursuant to the la11s ot' .~h~ S~ate· ot \'las "' ,. 

,t,f~:t~'iadquartera at Dewatto 1n Mason County; Waa·h~nttton/ ~, '• • <-,,'' • d ' •• ,,, • 

. L • • .'•\ ,·'..:?:' V '·•!'· 

)Hi;f;::·r 
}ilh:.11.11 name 1s to pla1ntir.!'s unknown, husband and 

t,J:::··"; Tacorn,,, Pierce County, llas:hineton, 

llOllEllT W, llllf.!Pl!ILL and 

··- ·~ " }~:-~·~rt 
VI. 

The r>laintit't's have made· dl.l:!1.;ent 

ae;ei!, reaiilonts, and post office adilr(!asea o.!' all . 

thi3 notion, and their unknown ·hei,:,~, 

:;e~sona.1 l'ep,:,esentat:tves, l!Uccesao,:,s lllld llSSi,msi 
:r. • . . . . . • 
them be livini. or deceased, nnd, eitoept· l'c,r thoee,. 

;'.., I ' , • •, ~ /· -. ;,<'/ 

jilr:tbod herein With referenoe to l'Hiclenoo and exe,j -1.-;/: . 
! ·" ,:-, ,;r;stntes O!' Amer:tcn, the 3t11te 

V '---,, 

:'f(,£1>,la:tntit'rs havo been unable, to loonte ·any ot'. Said: ,., ··1 

or Without the r.tnte or t·lanhinl!ton, or to 
a<ldrea,;en, 

vrr 
Tho plaintiffs nre tho owne,:,a 

l'<>llowinr tloool'ihod pnroola ot' land 

.,;.Mnaon r,,,.111t11, WnohinP:tnn to-wit: 

A, 'l'he We3t twenty (20) f&et. of' /!overnment ½O,if':t 
twontyeirr,ht (28), Township twentyth!'oe (23) l/1;, thl'ae (3} Host, W,f.!, 

All thnt po;,tfon or the Southweat qunrter (E!~ll,' 
/louthenst quorte,:, (BF.l/4) ot'. Sootion· twontye,1 
•h:lfl twentythl'oo (?.3) tlol'th, llenf'.o three (3) ,. 
Whioh lion \'iooto,:,ly or the .!'QJ.low1nr. deoeriba~, 

' . . .~ 
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. l3"1£i!\nin1£ at the : 28 and 33, said 'l'. :tn a lfortlleaa tei>l J!.ast OJ.' tllllll'II . to the Et.Gt; t d:l.recUon to a · 11tanding near · neancler line 
to the meander i. however, the toll conv:e:,ed to Theret.ae:.. 1!134, ·recorded 1"larch 2 in; Vol ,16, under Jlttcl1tor 1n F ... 7~Bo;i_,, aoernn1ni, tt1ent1 ca~, refat Ea.at oit of oovnnment .Lot !l, .. ll~ebion,l!8.,'.'l'own.s 3 West, W,11,; thence l'l!l1:tru1f r<;aat: ~.89 South 3° 40' Went 90 feet.; tl),enco ):t>Ue ti-ui:, ~lorth go J.'eet to .. the poin~ ot. be'. 

~ ' ' ' . :> ', ' :., ':•t{ c. ·At.SO, all tidelands of tr,e S8lll:llid--clll.s by the State of Wasli.ini;ton,. situnte:Jti;: to or abutting upon •that: i,ortion of· tlJ.e novernmont mennder line dueribecl as .i'6 · 
COHM!ll!ClN!l at the COl:'l'!ll;l'II to r~ational\ 33, 'l'own!lh:lp ?.3 North, ll11nr,e: 3 ·West·, .w; tho menncle:r lino or tho U, S. · survey or bor,1nninl", it hoinm a certain poi llnitn<l Stntea nui;,vay field notoa as ir 3, 30 ahninn1 thence flouth 82 3111• Eas south n~ l/a 0 ¼nst l,80 chains (Deed 1/2° }:nail .instead or ll~ l/2° lln.at 1.80 aha:tnll ~outh 2,90 ohninni makinr. in all 13,20 ' snid oovo;rnmont monnde;r line, oxae t tho fol.lowinl". dano;;,1bed i,o!:'tion l<>I' by William M. llnnoo to Ert1Ht J;;,, Ol'OWn by dood dater! flovnmbe;r 30,19~9, reeo;rded ljtjv, in Volume lZU or Deeds, pi:,rre 224, under Au4itor 13176'3, towit: . " ::.c," ;: All t:Ldel.anda ot tha necond-claas uiti:mt;, ).11· adJm,ent to and abuttine; upon a strip or. uj:, :ln 1tidth, m,rnmu,od alonir, .the moande;r Une;' as follows: l'rom. the Southwost corner or· a lltl'!!ll, .. 

onr:1110 bod built by C. ». Sanborn r<un due l,o;rth ,2.Q 
thonoe llo reat tlue Wast; thorrne South to: the .mean 
which is the point or ber;;tnM,n1r; thence follow SB.1 
line !!nsterly 100 reeti said oono;rete eneine baset-1,il: 
roet, more or less, llor<ehwesterly from tile :tnte,:,ae 
the P.aat lino or Government Lot 5, Section 2$,~ot 23 Horth, Rt1nr;e 3 Went, ,1.M,, anti the meande,;,,,11n!il . 
tlle t1delantln lie in .front oi' said Government Lot 5,•., 
Townnh1p and Ranp:e a.rare said. 

', 
VIII 

2'lw plnfntif'i"n ne'}uired the.tr 1h1',ntt..,.,..._ .1.~ '* 
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\- ' ; '' ' ' Nance, deceased, also known as Clara !lance, toM1•rl1 Clal:'a Barlow;,, 
, ', ' to Mary L. 0

1

Urion, " 111dow, dated Aui:u,t 25, 1952, recorded 3!ti,,.; <,, ' ' 

tembel:' 2, 1952, 1n Volun;o 147 or Deeds, page 1, undel:' Aud:ltol:''1-

no, 146514, The rrantee therein to-wit Mary L, 

"J 01:l't Deed conveyed to Eunice Ethel l!oLarney, Florence Arm' !!a 

and Daniel Monroe O'llr:len, dated !!,arch 17, 1953, recorded ,Apr,U, 

1953, in Volum, 150 or Doeds, ;>n(:e 3/l!t, Under llud1!a>r*e l'ile-lfo~';: 

149226, the $aid Eunice Ethel l-foLarney thereupon havini; made a' ii, 
'' . deed to these pli!.intirrs <l1ttert Au,:ust 12, 1:;in1, r11e.urded li:eot~~bi,~, 

22, 1958, in Volume lll8 or Dn!ls, vnr.e n, under llud1tol:'-•e''Fue' 

175177 • wherein the said Eunice Ethel l!cLarnoy ccnveye<1 -

rie;ht, title, "ncl 1ntereot, to the above doacribell real 

IX 

In ~r1dit1on to the mathl:'a aet fOl:'th in th& 

l':l'api,, the pl;iintil'rc h<>ro;!,n clafa n ri1t,bt, title and interest 

' '' , ~' '. l'nrcel C, by vl!•ti:a of' « rloetl tlnte Ju'le 12, 1903, exeoueed an,s-, 

ei,ed b;y tho lle:-,o.rt"ant of Nnturnl llcsourecll, lltate or Wnah:tni;:ton,-

!-lurrny, Whone true Chl'ists.an 'name ,is 
"',,, ., 

'tho tH:ticl Sttrica C·1urrny ;:ind t1ito th'Bil? 
hnvil'll; convoy<,,! 1:helr 5,ntoront In snirl t1delandn to 

no,ma of' ilol'low nrtrl wiro tho :,111,1 Wii'a lnt(}r hooontnp:'I4ra. Mon~oa., 

H1moc, Md tho irnid t:r:,, l'onroe Hance m1d her hMhand Monroe !¥11n 

bavinr-; nu1>no1u<mtl:v to 1
1! llinm r-:. llnnce who in tum l>y reason or,., , 

convoynnon nn not rorth :In tho r,rior r,arnrl'llphs 01111 b&en 

X 

7'hc r,laintii'l'o topether 11itn their Pl'll't!ll'Qif11brsin title, 

have boen 1n tho nctual, cp<>n, ~dverse, noto,:,foua nnd uninterrunted' 
pos,ne:Jainn or naid lnniifl o::1d r,rerniccn.,, nnd the 

than nev,m (7) ;,oorn lict•<>tlintol,, rrior hereto, anti /Jave n oonn1:>eted 

titlo dudueu,in nJ' r"cor,1 oitlwr F1>0,i tho :1t,,tn or t/as/Jin(".ton ~r 
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the United States of Amerio~. 

XI 

T!le clefenciants, and each or ther1, ,iay ela1m Ol:' make 

clnim to said lands and prer11oes adverse to plaintiffs title,, 

whereas in truth and in faot the defendants, end each of them, 

no intel"est, claim, estate, lien or rii,ht in or to said lands 

premises of !l.'IY kind or nature, or to any Pnl:'t thereof. 

XII 

An apparent defect exists in plaintiffs reeol:'d 

this, that there appeal's ar,onr:st the records or the Aud:ttor or : 
1~ason County, Waahtnr(ton, the county wherein 

described is located t110 sop,;1l:'ato instruments dena:ribad aa 

An Opt.ton, Florence Ann I,arl!att and Daniel Vionroa O'Brien, . 

lleeeJnbe:r 31, 1961, reoordcd. ltny 9, 1962, on liael 2, Frame,:'z3;:f; 

iluditol:'•::i File 110. 193179, r:rantini,, to nobert W, liempl'liil an o 

to purchase the within rlosoribed l'Onl estate for the sum 

"tll:ta orl:1on "h<1ll oxr,l.1•a ohty (GO) days artel:' title is 

the sntfaract1on or tho titlo insurnnco company" l a111d 

by Plorouoe Ann Mar,.ntt only, and also 

Option, l"lo1•onc;,, Mm narnitt and Dnn101 nonl:'oe 0 1!ll:'ien, tio 

w, lfe1arh111, <lt1to<1 flocoril>ol:' ::a, lM1, l'Ocorderl 

2, F'l:'l.11110 :1311, Ul1t!ox< Aurlitor 1a l':!.ln Ho, 193180, 

l·I, ll1wr,hill rm option to nurohmne the with.in 

f'ol:' the GUM or $11,oon,Oll; "thh option ahnll oxnil'e sixt:y 

aftor titlo l.n clo1u•oll to tlitl natinfaction of' tho title 

coin1,nny" i na1<1 Ol'tion ci1:ned b!i Daniel Honroe 0 1llrian only, 

~'hnt nnld 11mtr111.1entn "'""° :1ev1,,,. ai,:no,l by thP.oo r,lal.ntt!'!'a 

· .. , ,. liotnr:,, Puhlio in tiln munno,• requiracl hy law ro:,, tho taking of :·;::1 
\ ~," ~ an aolmowle<lr:mnnt mv:l 1<ere nnrt n:re entirel;1 unsunportod by oonoiili/; 

>''i')'. crat.ton, '.i'lmt they rJo <tffoct the me,•chant nbilit:1 or the above des' 
. , ,_, ,.'.'~ 
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xrrr 

Dnnicl 

ll, !/MICE 

c:r:!.hod fa :,:i:l,<J l.natrurnmt and t!'in nuh,Jcct rnzttter or 
nl;lrn.!n,,tr,,! r,.,,m th,i 1utt cl'll.r.r <le~<! 'l!H! rcv'1ntefl :tn 

XIV 

Au t or tlw r:econd-clnaa, 
.innM,wtnn, nH.uritc t,, ~ont 

th:tt f!Qr,tjon: or u. 
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... ;;t~'r,state, 

,,i'•, · .·. V ' . · '••:'"',,•••• topped ,to deny .the. V!ll:1.ct1tyr;,.r ! 
' ,< ' ' ' . . '. ::;;, ;,,c;,, 

l"i-onUnif uiion tii~1; Upl~11ds}de110,:,1!j ··• .. . . ~1,¥f ''\:!'('.:{1 
: Plainu !'!'a are intol'r.le(! • and belil!ve•. 

'.- "· t<\'.!',_:;.'.~ ,'i/. _;:; 'xc .. ·. ·:~_t,-::"'._>•· that Car;i,10 Nanoe; tbil, w1.re:•or·w1u1aru,n,, 

inte;;;t · WIie tl<1c<>a~ed' 
• '. ,. ', . ', •·,10 •5; ·----~·1;;,. JI!~ N11nce · oonve.;,11<1 !iy liar.?'llrity Dned :if 

. ·•~at<1d 1111r;uet ?.S, l9S2, reoor<1et1 sipj;ell!ci~;; 
' ' ·. ·'·· .,J.,... . !.• .. . .,.., ,.,,,, ., ""'~""l'"'r ,,, ,,,,., 
· t1i;;.,., PlninU.r.ra may l!!al(o sJm,: J1a.1ro to \ia 

, ·,, .. , ' '"'a ,,. ·,;<llleon. OJ;' the l'aUui-o of! S(U(I dear;tdar,t ~I' h~~ 
:': . . , •. ·r ,·· . ·•·· /.<.: tat.i.vo to Join .t11 the conve.vanoe Mary r,~, 'O 

' . ' ' . 
. . •'.< . . .·· • L • 611en naeertune,1 by these Pl~inttt.ra·,· no p~o·o 

c:· .. ·•·: . , ,.,,·:.•:~\.:• .l'•: 
estate o.r Olnva Nance h?J.a ever be;ell•t. !!'hat 

,., ' ' .,,,. , .. '., ' '' ,,,, 
t\ 1s believed th11.t the BB.id Olarit Naiic.;, >la; tii,1.::.rJ 

the ll>'ant&e >tho l'OCeivecl:,lil 'deeci 
to the tidelands tjeacribea abo.ve, 
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f 

'.!'he State ot: tfasn1n,:to11,. 6n•·;, · 
, . . •·~: ·. ; 

or claim to have a. 11~~, 01i"' 

. ' ,, --~-_:-'; ~>,.:,:. ·\, , i,rel:!ise,, by "irtu• ot: an · 
p • . .: ·, 

a Nance, tomerl;y Clara· 
" '· '• . ; . . '·t, 

I: 11nd;1n:.rao1; no suoh.1n11, 
·--·\·_'_ :!,,,. __ '_,!·-::_-~,ff,!<' 

:.l11n<1a 1u1,:i,. 1>:r•a1u,,. b.e: 

~~d'tfi; l'll~Ue,ot th;;; 
•·· ',Yt-)>~; <,: \:- . 

tion • Which ,t.h,,, 1>l111nt:1.t:t~ be 

xvi 

Pi:'1 

. . c.~Jf ·:.;:~'I'.·' 
Tliot tho 1Jn1to<1 SJ•t.a. q.r :AIJ,il'.f.04 

~ ;. __ _,,' -~.;:· .;:,,, /'·: ih;'-.;.Z:'_:· ;-'.~ mny have or •li.im to .hi.ye a'<l'ien,on·· 
".:.. ..: 1:·~·.: .. -;,,;;., .. -.;.·;.; 
•.l.an<111 111nc.1 nrombeo b;y v1.r,11q11 ,.ot,•a11 ••.a 

·. ·,.. \ .: ' ' . . . '• . . .. 
lttra llnnoe, b1.1t: it tho •a.mo 111·r11ot e:r.ti•i: 
·. ·.·. . .. '.:. ,• ... ·,.,~,· 
rnment oho1.11t:1 bo riut to ·or1;ot.-pJ1oot· 

,'. __ •'/"-~:"-•/.,·:,.' ". Of the;t,:, into:rost 0:r:,11an,: Haion 
'/'' ', --- ' . ; . . . .. ' ... ' . 1'11thh .l'or.c1e.1.:1.n,;u<l'nt t&ll'•1 ·•~uno":••!4 

• . :·_ '.'··- ,' --- -__ : . '•t,·;:; 
ot: interont; nr lien bi c!en:l.l!d: •nd . thll ' 

sti;.;,:ot proo:r 110 to the ~e 9x- nat·u;o -~~; ~t, 
i.11,y, upon Da!<l i>ropqi,t.;,> • ' ;· ... 

*,,. " 

·:' ,, . . . -,' ; , · :,, .·f--i·. ;,:_-7 iil!EllE?ORJ;;, lllatntif.ra pi,az,,. :!'or a; JUdQl!nr 
-~ .. 

'.l'h~(·r,,laint:t.r:r.:s title ,to Ufd:l~d•' · 
·' l, 

~·· 
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the 
and quieted in them 1n f'ea s:tmple, 

defendants, or any of' themi . , , :·\/; t ·'. 
2; That the <lof'endants, and. ~aoh of' ;them bill,. 

trom having or aasertini; mi/ r'ight, tit·~./~ 
or to the landa .an'd th~ \,X:~;,i~~?- h~r~J;,i 

and 

.'3.. That tho Pla.tntii:rrii 
be;Just and equitable, 

I have read the forei;o1ni. .. Com~r~;;:;~!' 
. '. ', ·.,, ,-;· .. '.r /:,'',-,._ ''•:··_,-. ··: 

to be, true, e:.:ol!!p t/~hqai, 
''; :tnrormat1cm and bel1ei:, an,:i 

to·oe true. 

AND llr/Of!N to 
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. ' 

li'LORENCE 111m MIU!Gl!'.M', a Wid0111, and ) 
D.!IN:.tm:. MO!ll!.Olil o• l!!U:EN f .. Widow&r' ) 

) Plaintiffs, ) 
va. ) ) 

) ~s a:. AR.Moua and JANJ! oo.i,: .i'W!Otlll;, ) 
whoas tJ:ue Ciu:'iatian name is to plain- ) 
ti!'f11 Unknown, hullband and wife; ImlflRY l 
J. lWl'Slffl and l'Atlr,~ liANSBN, husba.nd ) 
ana wife, Bl!!lllils\t' a. llRO!m' and JAl.ffl 001 ) 
l3ll;()!qjf, 1<hose tJ:ue Cbdetian l'.ame ie to ) 
Plaintiffe Unknown, hueband and 1<ife1 J 
e.:cn. a. IIAll'Cl!I, a divoroed man, lllilWA\t'WQ ) 
l'OR'l' ll:.tS'l'll;:.tc:i,, a 11tt1nioiP1>l QOJ:porat:l.onr ) 
Ml'LlilS x. POl!l) and 0Ll:V£ A. POl!ll), hu11band ) 
and wit:e; ROBira,:, w. ~JI.L and JJl!ila ) 
OO.r;: ~. 1<hoae tJ:ue Chrilft:!.an name ) 
i11 to Plaintiffs un.knOll'n, hueband and ) 
w5,fer Clla!lu NI\NQlil a/It/a CLA11A IIAIICE, } 
formerly CLAIIA IIAlltoW, d,i,cea11ed, and the ) 
Un.knOll'n heirs at law of Cl:.A114 lii'Al!Cl!lt ) 
S'l'Jl'l'.S OF Wl'lli'lil:li!G'l'ON; MASON CO!!lft':lr; l 
UN?'l'lill) S'l'A'l'llS OP AAlilR:.tCA7 and llll other ) 
P11rson11 or parties Unk11own claiming any ) 
right, title, estate, lien or intereat ) 
in the real estate described in the com- ) plaint herein, ) 

> Defendante, ) 

COl,!.r;:s NOW the defendant state of Washington, acting by 

and through its Department of Natural ~eaources, and for answer 

to plaintiffs Claim in a Quiet Title Aotion states, 

l: 

are admitted. 
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knowledge and infor..ation auffioient to fo,:m a belief aa to l:ha truth 0£ these a1Herti0ru,. 

III 
All otJu,r aaaertiona and allegations are denied inso£ar aa t:hay tend to eata:bliah title as against l:he State 0£ l!brhington aa to what is denominated as paroel c in plaintiff's paragraph VII of the olairo in a quiet title aotion. 'rhe dead to Jllimea Murray dated Ju.ne 12, 1903, ia void. 

Wlll!litll!'OM !:he defendant: Stat• of waahingt:on, aot.illQ' by and throW(lh il:lfl Depart:lllant: of .Natural. ll.1111101:u:oea prays t:l!al: the plaintiff's ola.im be diamiaalld and that the defendant: bl/Ive jud,;m&nt:.quieting titla to aaid real estate in them, and tblllt they have jucl9llllfnt 11gatm1t the plaint:iffa for their ooata and diahuratmanta herein, 

a. 
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County of 'l.'hur8ton ) 88 

IlOIJI tu FRAsI11t, being first d11ly sworn, on oath 

deposes Snd says that hs is the duly appointed and aotJ.ng 

for the State of Wash~9'ton llnd 1111 suol, is 11111.tnorized to 

lllake this verification on its behalf: that he read thn 

Sul:>acribed and sworn to before me :this 10th day of 
November, lSIGlS, 
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Ou!endtll'l.ts. ·> <.,..,,,.. .... 

Come now Florence Ann M.irj,tt niitr"rfa~lel1M~rii'oe ·'i 
--.-._- ·_-:···? __ ··_:,' -:•",-:'?'._?·-:-.·-_. _ _,.,>'_.'.(' their attorneys,. Or~nwo¢,, Sh~fs $.

0

!(~,~• c.· 
Jan~;Doe Hemphill, husband end Jue",, ~f~gh(t!iiii'~ a /'' ' ' . " \" ,., ·.· .. ;/_::.·:- __ -:':,,·- '"'.': i""'""<"t lcli,J..owry & Tl\onipson, and the Stat~ of W@sbliigton ,;;·: '.. 

/ ' '<'..,,,, -_- 7 '. ;, '.. • nnell, Attorney General, James -; ., 
~ ·---- ',, '?'\, 

l:.and .heml:>y stipulate that a se,' 

1. That a deed Issue<! by tile Stam of washl~gton to,~:Jll\11<a:il M~r ' ·- •, . . ''';,., 

~-~w-~~o~~~~?:j-w11• ,~~~~, • 
t•t-lS w;i.ittiuofOn"'aUliai;;G . TAC:QMA; WAIIIIING'l'ON Ql!M/.;I' ; •. /l'Vi,,t(H( '".'.'?'0,4 [,_ . / 
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1' 

16 

ts 

:n 

.. -~,_ 

' 

dated Jwe 12, 1903, ciln\leylng certain second clus tidelands, which . · 
defln!tlOII gave the grnntee the t!delallds from the line of ordinary hlgir 
to the line of mean low tide, ls valid as between the pa.mes tbexeto; ·i!li(dI . -., l aecond c:ll!Bs tidelands belng legally descrlbe.d a11 follows: 

All tidelands of tlie &cond·olsu, formerly owned by the State of Washington, situate In front of, lllij11cent to or upon tbllt portion of the United States Government line described 11s follows: 

All tldelaads of me seoOlld·clus situate In front•gf;: l!dj 1111d abllu:lng upon a lltrlp or II ands 100 · along the meander line, and 
Southwest corner of II large S<111bom run due North 
South co me me11m.ler l!m, which h1 follow said mel!llder !lllll Et111terly 100 feet:" said coo. , hae ls 500 feet, mom or les11, Northwesterly from .the. of tile S1111t lln<i' of Oovemmem Lot S, S<i'ct:l.on 28: Town North, Range 3 W<i'11t, W,M., and the melllii:ler line, llllli .......... ~ lllads lie ln frOllt of said Government I.at 5, Seed OIi, Tdwnllhfpi'.. and Rllllp atoreuld. 

22 2. Defendant, Rooort W, l-lt'!mphlll, agrees to pay, and 
2:1 Srnte of Washlngto1i, agree11 to accept, th<i' sum of 000,00 tn 

x-,\: 
24' or the dcfom:lant, State or W ashlllgton, dismlHlllg any 1111d 1111 cl11lms.it. may: 

" ' 2s have to the pr~rt)I des,;rlbed ln paragraph l herel1111bove, .. • , W1'nlill/ "f'Hlh'r't' J>JIVS t>I'" 'Atl76 #f/1' 't'Hl.f!J Jc,o.;~,:. .iii 3. Defondnm, Roben W. Hemphill, 11grees 10 p11y, and pllltutlffa, •. I\ . 27 Florence /\un M11rgett and l)an!el Monroe O'llr!en, agree to ru;:cept, rh!I 
of $5,500.00 for any nnd all claims thnr the srud plaintiff a may have to 
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-~ ', ·,'' ',<: 

property described ln paragraph 1 hereinabove, and the plaintltfs,.):J · 

'.Ann Margert and Daniel Monroe O'Brien, agree td convey the,prope 
' -~ />. t ' ' " :.,:-;,,; '\' ' ' '':·_·,_:,./~? 

:$liscribed !n paragraph l hereinabove.to th~ defendant,,1\obe1:1;¥i: 

upon payment of sald sum, the coat of said co~eyanee t,> b<o/ap 
'/· ,,· " . " " " ,_, '',,• ' ' ';-:,•;,· 

tile usual and customary manner. 

· rtees,C cosrs and disbursements herein. 
·, ,'.''".\-:;: 

5, That after accomplishment of the;foregolng.''i'thfs .. 
' ' ' ' ' ·: . . , ·:--•.-' '<!i! '• ,'., ",;_:, .. , '' ," .•·.' .,,, :'' 

· ~.'.ct!i!m!ssed with prejudice. 
1 '· ;:-1-,• ,' ,, 

Dared thls // .... • 

ORDER 

Tills matter hnvlng come 011 regularly fo.n?111f 6n the!'6rl! 
" ;, ' . "· ' ,,'},":'",,,,,(,'):,,' .. ·, '·,• ·,.;,•,··•'-'·'•·• 

' ' ' ' 

1967 before the above•emkled Couh, ttie pla!ntlff., O~P\!ll 

Jthr(1Ugh their nttotney, .Fra11k A. Shiers; .of GreeriwOOd;'Sh!e;:i;: 
J,'.-'", . . ":" ' ' ' < . '" ', '; ' ,·_. ...... , >"" ',, 

cl~fendont, State of Wash!ilgton, oppeor!ng through.lts'attorney, :John• 
• ' f .. ·• . . .....••. • C . > ·.•. \:: 

C01,inoll, Attorney General fo:7 ,he State of Wnshlµgrcin, byjall'!es C::,,t 

and.Order • 3 



Page 2136

· t}lttorney. General, the defendants:, RobefrW _, 
husbll:nd and wife, awea:ring ch:ough the{ · 

. 'ot tea: k:rillch, L':'Wtf,. l;_ ·~•<•>/>:,' '"'~•,\", .,·,,,, ,··· ._:'··;·'?'t\" 
, tiiro !!" ~rai, av.•m~#flfr ,,,,,' -,, .- ,, ;,,," ,'., "_,.,.-.,, 
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North, Ran i;ie 5 West, W. M, , and the mean~r Hn~, . ~rid ci1e,£l$le} 
lands)ie In front of sa!d Government Lot 5; Section, 1'.'owiuihlpi'; 
and Rwige aforesaid. · · . , . ': " I/· f! ·· 

ti ls Curther hereby 
. "< 1- ;, - "',-- •• __ /· • - "· '._.-'. -:.,-::-. . • ,_ . ___ <•-Li;_,1:;f•_i/i:t>'.·. 
•. ORDERED that the defendant,.RObercW, Hemphlll;·shiiU 

,, ,, ", , •• « ... ·.--·;r; ,·/·.,"·;y--'·< 

itpf'said @~m, th!,I defendant, State of Washington, ahall li~v~ 119 fu 

. o(:right to the property cj.eacrlbed ~~re111;; I~ is f~ •. 
· · t,Jtrlllll;.1"111i'r;'l1~ifi. 41'1; .• 

ORDERED that the defendant; Robert W; I . . . . . . 
j_ ' , _,:,-. -",) • ,;::J'.<v>:• , A 

of $5,500.00 to the plaintiffs, Florence Ann;Margett and 
' . . ·"• :·•. ',_,,- ->,--.,--, 

~nd Daniel Monroe O'Brien, shall convey to the def~mlant; R •·· ::~t ,. -, . ·- -· ' . . . ,· ,, ·-. ' ',.-i .. -; ·::.:<\~\f;/·-_ 
J;y:a statutory warranty deed, nll of' their right, ~tle an~'. . 

i1;.;~¼e1~nbove descrlfud, the costs of s.ald corivey11n$e\~i~ ai>po 
.;'.': '.-'.' >.c, ".A:: .. ,,; • . ,. ', ;_ . ,, -~ .\-~:,,,. --,>: __ .,,:i·-.. :: .. ,::,;;r_"', 
"· ·manner wldch. ls usual and customary; it lldurther hereby. ,,,_ ~ ' -. ·- ' ',_, ·\- ' ·.. '' .,,. ' ' 

ORDERED thnt each of the p11rtl~f a~~aiinglj)ir~!~ 
' ' -- ._-.\\·_.· /"'.,.,'.·:_:1-(._-'~\_,, 

for their own attorney foes, coses and dlsbursem!!nri; h~rel~f!r; 

ORDBRED thllt upon 11ccompllahmens: of t!ia fgr~~in~, )' 
,. ,-' ' ' ' ~' ,,_ -_ '_ :x ·,_: : ( :;~:(; ._j·:t>,y '..: 

, :and the same hereby shall be d!smlsseJ>"lth pteJl;ldi$r ·: ( .· 

. Done ln open Court thla ff - ctny o'. . · ; 

0£ • •E, KR!LICH, LOWRY & THOMPSON 
Attorneys for Defendama, Robert W. 
1-lemphlll and J11ne tx>e l lemph!ll 
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$ubl>6!:li ·• ~. 
$/,1(!:4 tQ ti>!! 
fo:U® sll'l;<i 
lilll!l' 4t SGQ . 

· ~f. t!i<> IDl!II: lim;. <il! IICV!l'.ffiils!lit tot !i, litiettQII 
l\oni;e: ~ n.,,t, ll.~!., ,,,,a tlii> "••rui<a<' n,,..,, ;lllil. 
:Lrr !rOl!t 4£ SfiZd G!titltl'l!#>lllitt 'tot s, St~'tit!lli, 
dQ'l!o1u11.tl;,. a:mt 

'J;'!ttlt: .U dtieQ \i<rt.(Hl June, li, l90S i':tqtt, !;ht,: SiG,\t,;. 

v•~:Lni, tlil> li•~et,ibufur~ ,lru;cc.lllil'! l!MCtM cl.ml:; -ut..,l.~1\ill! 

wii;ti:h l)y dui'.:twi U.oii uuve t;\1~ 1,;te:nt:ti~- t 1<l~a}),,'b $'.tt>ff.i. \tH\ 1-:hiu .·,of 
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Qf sti11wationc and O;r;<ler of: ll!.s1W1sal <>nl:<lred in '!:ha SUl}<!,l:ii>t ""'""'-''>.~ t~¢ :ftatr 
9f ll""11,l,r/ll1'®-. ·A1,1Sl)llt 11, :t~Gf in 0$11$<> '!!a, 9211 ~ illm,4n~e ~u 

l>ent,,j:'!lo~ro,o O'l!""'81t, <>t "4, 11lcit~t;l.f'f.a ',Ii G!tam<. it, ~J 
;--.. ~ . 

. · .eb !!li ilj!J:~ti; ~ t,;ll, 11.j:t.11; '!lo, 2',l}~ ~· 
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Washington State Attorney General’s Office   ericm@atg.wa.gov 
1125 Washington Street, SE     joe.panesko@atg.wa.gov 
Olympia, WA 98501 
 
Robert M. Smith      [x] By E-Filing 
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