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I. ASSIGNMENT OF ERROR 

1. The lower court abused its discretion when it denied 

Appellant’s motion to preserve DNA evidence without 

explanation or qualification. 

II. ISSUES PERTAINING TO THE ASSIGNMENT OF ERROR 
 

1. Where Washington law mandates preservation of all 

biological and DNA material collected in connection with a 

criminal investigation, did the trial court abuse its discretion 

when it denied Appellant’s motion to preserve DNA 

evidence?  (Assignment of Error 1) 

2. Where Washington law mandates preservation of all 

biological and DNA material collected in connection with a 

criminal investigation, should the trial court either grant 

Appellant’s motion to preserve DNA evidence or, 

alternatively, note in its written order that such evidence shall 

not be destroyed in accordance with Washington law?  

(Assignment of Error 1) 

III. STATEMENT OF THE CASE 

 On May 12, 2006, Stephanie Wilson was attacked in her 

home, hit with a wine bottle, and shot multiple times as she tried to 
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escape.  (CP 36-37)1  At one point, Wilson ran to a neighbor’s 

house, where she pounded on the neighbor’s sliding glass door.  

(CP 36, 362, 363)  The attacker wore dark clothing and a bandanna 

covering his face.  (CP 36)  

When medics and police arrived, they found Wilson’s 

boyfriend, Eric Rogers, coming out of her house.  (CP 361)  But 

Wilson told officers that her ex-husband, Jerome Alverto, was the 

person who attacked her.  (CP 36, 361)  When Alverto was 

arrested a short time later, he was wearing dark clothing and had 

blood on his pants.  (CP 37, 362)   

Through DNA testing, the State matched the blood from 

Alverto’s pants to Wilson.  (CP 38, 362)  Other items, including a 

hair found in blood smeared on the neighbor’s sliding glass door, 

were never tested.  (CP 362) 

The State charged Alverto with attempted murder in the first 

degree, burglary in the first degree, and robbery in the first degree, 

all with a firearm enhancement allegation. (CP 6-8)  The jury 

convicted Alverto as charged.  (CP 9-14)  The trial court imposed a 

                                                 
1 The factual summary is taken from this Court’s 2010 unpublished opinion 
affirming Alverto’s convictions on direct appeal (Case No. 38323–3–II), and from 
its 2017 unpublished opinion affirming the denial of Alverto’s post trial motion to 
test DNA evidence (Case No. 47960-5-II).  (CP 35-47, 360-68) 
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term of incarceration totaling 460.5 months.  (CP 25)  Alverto 

appealed, and his convictions were affirmed in a 2010 unpublished 

opinion.  (CP 34-47) 

In 2012, Alverto filed a motion for post-conviction DNA 

testing of the hair and other evidence, pursuant to RCW 10.73.170.  

(CP 48-50, 51-61)  The trial court denied the request, and a Court 

of Appeals Commissioner affirmed that order in a 2013 ruling.  (CP 

86-88) 

In 2014, Alverto filed a second motion for post-conviction 

DNA testing pursuant to RCW 10.73.170, seeking testing of the hair 

found on the neighbor’s sliding glass door.  (CP 93-108)  This time, 

Alverto submitted new evidence that had not been presented at trial 

or in his prior request for post-conviction DNA testing.  (CP 109-46)  

He argued that this new evidence, in conjunction with a DNA test 

proving the hair belonged to someone else (in particular Rogers), 

would prove Alverto’s innocence on a more probable than not 

basis.  (CP 95, 96, 97) 

The trial judge denied this request and Alverto again 

appealed.  (CP 277, 287-98, 299)  This Court affirmed the trial court 

in a 2017 unpublished opinion.  (CP 360-38)  The Court found that 

“Alverto’s new evidence, even in conjunction with DNA testing 
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showing that the hair belonged to Rogers, cannot overcome the 

evidence against Alverto on a more probable than not basis.”  (CP 

367)  

On December 26, 2018, Alverto filed a Motion to Preserve 

Deoxyribonucleic Acid (DNA) Evidence.  (CP 371, 372-73)  Alverto 

maintained that “it is in the best interest of justice to preserve all the 

DNA evidence [as] I continue to pursue testing of the DNA 

evidence[.]”  (CP 373)   

In response, the State argued that Alverto’s motion should 

be denied because “the Court of Appeals has repeatedly denied the 

defendant’s request for post-conviction DNA testing[.]”  (CP 379)  

The trial court denied Alverto’s motion without explanation.  (CP 

380)  Alverto now appeals.  (CP 381) 

IV. ARGUMENT & AUTHORITIES 

 Alverto has twice been denied an order to conduct a DNA 

test on the hair found in blood on the neighbor’s patio door.  But 

now, Alverto seeks only an order preserving any DNA material for 

potential later testing, should he eventually establish grounds to do 

so.  Preservation of such material is allowed, and indeed required, 

by Washington statutes, so the trial court should not have 
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summarily denied his motion without any explanation.2 

 RCW 10.73.170(1) allows a convicted person currently 

serving a prison sentence to file a motion requesting DNA testing 

with the court that entered the judgment on conviction.3  A 

successful motion must overcome several procedural and 

evidentiary hurdles.  RCW 10.73.170(2)(3).  The court can only 

order the requested DNA testing if “the convicted person has 

shown the likelihood that the DNA evidence would demonstrate 

innocence on a more probable than not basis.”  RCW 10.73.170(3).  

This Court has on two previous occasions found that Alverto has 

not met these statutory requirements.  (CP 80-81, 86-88, 277, 360-

68) 

The motion currently under review requested an order 

preserving biological material for potential future DNA testing, 

should Alverto eventually meet the evidentiary and procedural 

requirements of RCW 10.73.170(2) and (3).  (CP 371-73).  Thus, 

contrary to the State’s argument below (CP 379), this is not a third 

                                                 
2 A trial court’s denial of defendant's motion for post-conviction DNA testing is 
reviewed for an abuse of discretion.  See State v. Riofta, 166 Wn.2d 358, 370, 
209 P.3d 467 (2009).  A trial court’s decision on a motion for post-conviction 
relief is also reviewed for abuse of discretion  See State v. Hardesty, 129 Wn.2d 
303, 317, 915 P.2d 1080 (1996). 
3 The full text of RCW 10.73.170 is attached in Appendix A. 
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request to test the hair or other DNA evidence. 

Furthermore, the State is actually required by statute to 

preserve the biological material collected in this case.  Washington 

law mandates that, where a defendant has been charged and 

convicted of a violent offense, all DNA “work product” secured in 

connection with the case be preserved throughout the length of the 

sentence.  RCW 5.70.010.4 The description of “DNA work product” 

is broad, and includes nearly any material collected by law 

enforcement as part of its investigation that has been stored or 

prepared for current or future scientific testing, including blood and 

hair.  RCW 5.70.010(3)(b).   

The prosecutor and the trial court both seemed unaware of 

the preservation requirements of RCW 5.70.010.  The State notes 

that the Court of Appeals twice denied Alverto’s post-conviction 

requests for DNA testing, and argues that “in light of these rulings, 

                                                 
4 The statute provides, in relevant part: 

In any felony case initially charged as a violent or sex 
offense … a governmental entity shall preserve any DNA work 
product that has been secured in connection with the criminal 
case according to the following guidelines: 

(a) … where a defendant has been charged and 
convicted in connection with the case, the DNA work product 
must be maintained throughout the length of the sentence, 
including any period of community custody extending through 
final discharge[.] 

RCW 5.70.010(1).  The full text of the statute is attached in Appendix B. 
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the defendant’s motion lacks merit and should be denied.”  (CP 

379)  The State does not reference or address preservation of the 

evidence.  And the trial court’s order denying the motion merely 

states that it has reviewed the record and pleadings, and that 

Alverto’s “Motion to Preserve filed on December 26, 2018 is denied 

without oral argument.”  (CP 380) 

But by enacting RCW 5.70.010, the Legislature clearly and 

unambiguously stated its intention to require preservation of 

biological material collected in a criminal case that might contain 

DNA evidence.5  The court’s one-sentence denial of Alverto’s 

motion, without any reference to the preservation requirements of 

RCW 5.70.010, was an abuse of discretion and could easily be 

interpreted as an invitation to destroy any remaining biological 

material.   

Because preservation of the biological material collected in 

this case is required by statute, the trial court did not have authority 

to deny Alverto’s motion.  Or, at the very least, denial should have 

                                                 
5 The fundamental objective of the court is to carry out the Legislature’s intent 
and give effect to a statute’s plain meaning.  Dep’t of Ecology v. Campbell & 
Gwinn, LLC, 146 Wn.2d 1, 9, 43 P.3d 4 (2002).  Here, the statute specifically 
states that “a governmental entity shall preserve any DNA work product[.]”  RCW 
5.70.010(1).  And the Legislature’s stated intent in enacting this statute was to 
require preservation of potential DNA evidence.  See 2015 WASHINGTON HOUSE 

BILL NO. 1069, COMMITTEE REPORT (January 14, 2015).   
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been accompanied by an order noting that the material Alverto 

sought to preserve is protected by the preservation requirements of 

RCW 5.70.010.  This Court should remand this case with directions 

to either grant Alverto’s motion, or amend the order denying the 

motion so that the record is clear that the biological material, 

including the hair collected from the neighbor’s patio door, must be 

preserved.6 

V. CONCLUSION 

 For the reasons argued above, this Court should remand this 

case to the trial court so a new order requiring the preservation of 

biological material  can be entered, as Alverto has requested and 

as required by statute.   

    DATED:  August 9, 2019 

      
    STEPHANIE C. CUNNINGHAM 
    WSB #26436 
    Attorney for Jerome Ceasar Alverto 
 

CERTIFICATE OF MAILING 
I certify that on 08/09/2019, I caused to be placed in the 
mails of the United States, first class postage pre-paid, a 
copy of this document addressed to: Jerome Ceasar Alverto, 
DOC# 322854, MCC – TRU, Post Office Box 888, Monroe, 
WA 98272-0888. 

   
STEPHANIE C. CUNNINGHAM, WSBA #26436

                                                 
6 “The appellate court may reverse, affirm, or modify the decision being reviewed 
and take any other action as the merits of the case and the interest of justice may 
require.”  RAP 12.2. 
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c.omnin:d on ,1 111icmscope :;lictc, F.1.vah, in a SillllJlle mhe., cnttin~, DNA exw1cr, (,r some mher similar ,~cenrion merhoct us~d 

lcJ isola.c µ1.llt:1ufal l•iokl_!?i(.:al cvic.k1Kc llrnl has bt:..,:11 (.:(.)lk N ... ~d by l~w <.:1UOnxl11t11l as µal'l of ils iuvcstiga1fou mid prq Jarcd for 
s1,;1e11li fo.:. :111:tl ysis, v, l1t'll.e1 ~" 1 ml it is :;ul,, 11 ill<>1l ft11 ::,.<..: ic-111 i fi <..: am, ly:-. i,; ;111d 1lc1 i \1e-1l C. 0111. 
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CJ\) The conrentl> of .: sexual ilSS;ml t e.xamin.uk,n k ic~ 

(Bl Bk-<i<l; 

(C) Semen: 

(D ) H air; 

(F.j S11liv11~ 

(.F) Skb dssuc: 

c.r,) fingerpr int.:;; 

(I) ·1eerh; (1r 

(J) Any oth~.t idtntifi,1bJe lm1uau bioJogk al mate1fal vr phyi ical ~t'ide1ll:'e. 

'No1wilh,-:la11d i11p I.ht.• forc~oi11g. '"DN A worl: pn 1d t!c.£ ' llocs 1wl. iudtl(k: a rcfl.!n.:11<.:c s,1111pk: co lk ck d uulc,;s it h:~,; ht.•l.!n sl11m111 

lhrongh I )N:\ rnmpnri~()ll to ;i,~$,()cime. -:he $.ntttC<! ( ,f rhe sample ,.,.-j-;h the cr i min,11 ca.se fr1r which it ~.,.-,1~ c.ollecte<l. 

(l') "&.lv<:mlll\'lllal entity'' uw.uH auy _!!;;u;;ral luw i.:ufor<.:i.:mcul ug-.:ui.'•Y or <111y JR'l'SC.\ll f.ll' 01.;:rnui.caliou officially ai.:lit!g ou b1,.)lldU 
of th~ Hat~ or any politi\.al subdjyisic,n of tb ... <: Ha:~ involved in th~ -.~i:olfoction, ~xamiuation, ti:adcin,g, p1-.~kagiug.. ,st..-,ring., ..-.r 
,lio:pn._ilinn n rt1i,, Jc,~ii'.•\l n rnh:ri;.il m llc.:·.1c,l in ,::nun1~1·lirn• w i1l1 >1 cr i111im1l i11vci:1iv.~11inu n•h11i11f le\ ;.1 folnny nlfousc 

(d) "Rtf~rence $.illllpt~·· mt au,;., a know11 saulpl~ colle ... ·ced fr~m an iodi-..:iJu:i.1 by a .~ot·enune:1tal eutity r• r the pm]lO~e ..-,f 
COlllJ)ilnson to l)N,\ pr(1f1le:: rtevelope<l 1n il c11m1nal c.:~e-. 

(4) The foilu1'C -.,r a law 1.:ufon·i.:111l'Ul aj:?1.'.l!i.'•Y 1,:, vn.:s-.:r,.:-.: D:'-JA w<.1rk pt-0tluc1 doi.~'> llL'I 1.·011slilulc ;uouud$ iu auy <.d miuaJ 

pm<:c-cd iu:; for c.:halleu;dn?,? ll1c ;t1l111issibilily o f other DNJ\ wurk prndrn:l lhal was prc-scrved i11 a rn:-.c, and ;111y evidcm:,c n ITcrcd 

1uiy uot lie cxclu1.k d by a C•.'Ul'l ou lllOH' J,ff<.lu:1ds. The l~L,url way llL'l set asi<.k lhc i.:ow,icliou 1.lr Si.'Ul<.~m:-.~ L'r L't'i.k r l1lc 1·cv<.:rsaJ 
ur a ..:onv11;lio 11 n11dc1 1.h i,-: :..t'd il,11 uu ll1e i.;1otmd:-. tha1 tin:-f>N;\ wo1h. pmdu..:1 i:.. 1h1 lu11µ1:1 ;p,ailal, lc. U11l1:-ss 1lie ..:mul li uds 1J1a l 

DNA work pn>dui.·l WU'> <lL'$lroyed with u1a]k iL,us iutcul ti.l \'ioluli.: lhb wt:lii.,u. u vu sou ai.!t:US<.)d of i.'•ouuuiHil1i a i.',li lllc !'l_!!tlinsl 
a pi.:rsou ha~ llL' ~:aus ... ~ <.lf di.:tfon against a h1w -.:ufon·.cm-.:m ageucy fc.1r fu iJur-.~ .c., couiply wilh .be rcquircrui.'UlS L\f lhis -scniou. 
Tr IU' ,·nm1 foul:;; 1h~11 DKA wnrk pnu111c1 w >i:-. 1h• <.:hn y".:l wilh m;.ilicinui;. i11lc111 In viob11,:~ ll1i<.: o:ccli1111. 1hc i'.n11r l 111~1y i111pn"i' 

appn.lpriat<.: saucliom. Nothiu.~ iu thi'> s,x:tfou 111:ty I><.· i.',:.,ustruc.~d 11.l c1x.~u11.: u p1ivalc 1ighl of actiou 011 111,: palt <.1f auy iudividuaJ 

•.'It l:'lltity ag.ain,;t any law t.J.lt• rcemem agtncy or any c011trnl't..-l! of a Jaw eltfor<"eu1t.11t ageul'y. 
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