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I. INTRODUCTION 

This case involves an irtjured worker, Ted Nelson, who had already 

reached retirement age and was receiving old-age retirement benefits from 

the Social Security Administration prior to the time he was injured at work 

or even applied for industrial insurance benefits. The State of 

Washington, via RCW 51.32.220 and .225, having no independent right of 

offset, wrongfully applied the federal Social Security offset to Mr. 

Nelson's time-loss benefits, thereby reducing his monthly time-loss 

compensation by $17 46 each month, the amount he was receiving in old­

age retirement benefits. When Mr. Nelson told the Department of Labor 

and Industries the federal offset did not apply because he did not meet the 

minimum requirements for offset under the statute, the Department 

ignored the merit of his argument and wrongfully mischaracterized his 

dispute as one of untimeliness of protest and appeal to their unlawful 

orders. 

The state's authority to "reverse offset," RCW 51.32.220 and .225, 

is explicitly derived from the Social Security Act, 42 USC 424a(d). When 

the Social Security Administration cannot offset, neither can the state. 

Absent this federal "exception," there is no independent authority held by 

the state to offset anything related to Social Security benefits. 
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The Department, the Board of Industrial Insurance Appeals, and 

Lewis County Superior Court summarily denied Mr. Nelson his 

Constitutional right of due process to be heard on the merits of his appeals. 

He asks this Court to reverse the lower court's decision and order the 

Department to pay restitution in the amount of $93,411, plus interest, for 

all wrongfully withheld benefits. 

II. ASSIGNMENTS OF ERROR 

Assignments of Error: 

1. The trial court erred in entering the order dated May 9, 2019, when 
it applied the Social Security offset provisions to a worker who had 
already attained full retirement age (66), was not receiving Social 
Security disability benefits, and was not subject to the provisions 
of the offaet. 

2. The trial court erred in entering the order dated May 9, 2019, 
finding that Appellant's appeal of the Department's underlying 
August 6, 2015 order was untimely, when the Department invited 
Appellant's protest of the January 20, 2016 order that specifically 
incorporated the August 6, 2015 order by reference. 
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3. The trial court violated Mr. Nelson's right to due process in 
entering the order dated May 9, 2019, when denying Mr. Nelson 
the opportunity to address the merits of the January 20, 2016 order 
- the very subject of Mr. Nelson's timely appeal. 

4. The trial court erred in entering the order dated May 9, 2019 by 
denying review of the Department's "temporary" time-loss orders 
that effectively deprived the worker of his right of due process to 
dispute each inappropriately reduced payment of time loss. 

III. STATEMENT OF THE CASE 

Ted Nelson, born January 15, 1948, was 67 years old and was 

already receiving Social Security retirement benefits when he filed a 

worker's compensation claim for occupational disease on February 5, 

2015. CABR 227. On March 26, 2015, the Department issued a 

"temporary" payment order that established the date of injury (February 5, 

2015), the worker's marital status (married), number of dependents (zero), 

and monthly wages from all employment ($6077.54). CABR 10-11, 156-

157. Being a "temporary" order, as a matter oflaw, the March 26, 2015 

order was not appealable as it contained no appealable language. Id. 

On July 10, 2015, the Department issued an order reducing the 

worker's time-loss compensation rate based on Mr. Nelson's receipt of 

Social Security retirement benefits and assessed an overpayment of 
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$3442.58. CABR 42-43, 169-170. This order contained appealable 

language. Id. 

Within 60 days of its issuance, the Department exercised its 

discretion to modify the July 10, 2015 order by issuing an order on August 

6, 2015. CABR 47-48, 174. The August 6, 2015 order specifically 

corrected and superseded the July 10, 2015 order, stating essentially that a 

calculation error had been made in the computation of the worker's time­

loss rate, that time-loss still needed to be reduced by the amount of Social 

Security retirement benefits Mr. Nelson was receiving, and an 

overpayment still needed to be assessed, just in a different amount than 

had been calculated in the July 10, 2015 order. Id. This order contained 

appealable language. Id. 

Five months after the August 6, 2015 order, the Department issued 

an order dated January 20, 2016 stating: 

Your compensation rate continues to be reduced effective 
06/01/2015 due to Social Security offset established by the order 
dated 08/06/2015. 

CABR 55, 180 (emphasis added). This order also contained appealable 

language, providing 60 days to appeal. Id. Mr. Nelson timely appealed 

this order on March 8, 2016. CABR 241-242. The written appeal 

explicitly stated that it was meant to be a protest to the January 20, 2016 

order contesting the application of the Social Security offset. Id. 
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On March 22, 2016, the Department issued an appealable order 

correcting and superseding the order of January 20, 2016, reducing Mr. 

Nelson's wages at the time of injury to $5296.28 per month and 

continuing to offset his time-loss compensation by his Social Security 

retirement benefits. CABR 243-244. Specifically, the order stated: 

Your compensation rate continues to be reduced effective 
06/01/2015 due to Social Security offset established by the order 
dated 08/06/2015. 

Id. (emphasis added). Mr. Nelson timely protested the March 22, 2016 

order on May 12, 2016, asserting his disagreement that his time-loss 

compensation should continue to be reduced effective June 1, 2015 by his 

receipt of Social Security retirement benefits. CABR 245-246. Prior to 

the worker's compensation claim, he was already receiving full Social 

Security retirement benefits and the offset did not apply to his situation. 

Id. In response, the Department issued an order dated August 9, 2016 

stating Labor and Industries could not reconsider the order dated August 6, 

2015 because the protest was not received within the 60-day time 

limitation. CABR 247-248. 

The parties agreed to a stipulated facts trial (CABR 221-226) 

before the Board oflndustrial Insurance Appeals (BIIA). CABR 140-143, 

148-249, 289-317. The BIIA issued a Proposed Decision and Order 

(PDO) rejecting Mr. Nelson's protest and appeal, finding the worker's 
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protest and appeal of the January 20, 2015 order untimely as it related 

back to August 6, 2015 order. CABR 63-71. Mr. Nelson filed a timely 

Petition for Review with the BIIA (CABR 4-20), which was rejected on 

April 4, 2017, making the PDO the final Decision and Order of the BIIA 

(CABR 1). Mr. Nelson appealed the BIIA's decision to Lewis County 

Superior Court. CP 1-4. After bench trial by stipulated facts (CP 5-28), 

Judge Lawler affirmed the decision and order of the BIIA (CP 33-30). 

Hence the present appeal. 

IV. SUMMARY OF ARGUMENT 

Mr. Nelson was already 67 years old and receiving full Social 

Security retirement benefits prior to filing his claim for industrial 

insurance benefits. Having attained the full retirement age of 66, none of 

Mr. Nelson's pre-injury wages were subject to offset or reduction by the 

Social Security Administration. When the worker applied for benefits 

based on his occupational disease, the Social Security offset provision 

proscribed by 42 U.S.C. § 424a, did not apply to him because he was 

receiving old-age retirement benefits based on having attained (and 

surpassed) retirement age (66 years old), as opposed to benefits due to 

disability. Hence the reverse offset provision, 42 U.S.C. § 424a(d), that 

10 



allowed the State of Washington to take advantage of the offset did not 

apply as well. 

Mr. Nelson had the right, as a matter oflaw, to appeal the 

Department's "continued reduction" of his time-loss compensation and did 

so when he timely appealed the January 20, 2016 order. Even ifhe was 

not able to reach back and attach all of the Department's reductions since 

inception on June 1, 2015 by having failed to timely appeal the August 6, 

2015 order, the worker was still entitled, as a matter of law, to dispute the 

continued application of the offset to his time-loss in the months going 

forward since his protest of the January 20, 2016 order. Mr. Nelson was 

summarily denied the opportunity to dispute the continued application of 

the offset, and was summarily denied the opportunity to dispute each of 

the Department's bi-monthly time-loss orders when the Department 

wrongfully applied the offset. The Department's continued issuance of 

"temporary" time-loss orders contained no appealable language and were 

thus, non-reviewable. Because of the Department's actions in issuing 

"temporary" orders, it deprived Mr. Nelson of his right to due process in 

objecting to those orders. 

The Department wrongfully applied the Social Security offset 

provision to Mr. Nelson's time-loss compensation, and wrongfully 

withheld $1746 each month from his benefits beginning June 1, 2015 
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through October 15, 2019. The Department invited error and hence, the 

worker's appeal of the August 6, 2015 order by explicitly referencing it in 

the January 20, 2016 order. In sum, the Department unlawfully withheld 

$93,411 ($104,620.32, including simple 12% interest), of Mr. Nelson's 

vested time-loss compensation. The worker is entitled, as a matter of law, 

to full restitution equal to the sum wrongfully taken by the Department of 

Labor and Industries, plus interest. 

Assignment of Error 1. 

V. ARGUMENT 

The trial court erred in entering the order 
dated May 9, 2019, when it applied the 
Social Security offset provisions to a 
worker who had already attained full 
retirement age (66), was not receiving 
Social Security disability benefits, and 
was not subject to the provisions of the 
offset. 

Washington's Industrial Insurance Act, Title 51 RCW, governs 

judicial review of workers' compensation cases. Rogers v. Dep 't of Labor 

& Indus., 151 Wn. App. 174, 179,210 P.3d 355 (2009). This Court 

reviews the superior court's decision, not the Board's order. RCW 

51.52.140. As with the superior court's review of an administrative appeal, 

this Court's review is based solely on the evidence and testimony 

presented to the Board. RCW 51.52.115; Bennerstrom v. Dep't of Labor & 

Indus., 120 Wn. App. 853, 858, 86 P.3d 826 (2004). 
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The Court of Appeals reviews the superior court's decision in the 

same manner as other civil cases. Mason v. Georgia-Pac. Corp., 166 Wn. 

App. 859, 863, 271 P.3d 381 (2012). Specifically, this Court reviews 

whether substantial evidence supports the superior court's factual findings 

and whether the superior court's conclusions of law flow from those 

findings. Rogers, 151 Wn. App. at 180. The superior court's construction 

of a statute is a question of law, which this Court reviews de novo. Mason, 

166 Wn. App. at 863. Substantial weight is given to an agency's 

interpretation of the law it administers. Bennerstrom, 120 Wn. App. at 

858. This Court reviews the record in the light most favorable to the party 

who prevailed in superior court. Rogers, 151 Wn. App. at 180. 

The Social Security Act allows the federal government to reduce 

the amount of Social Security disability benefits it pays to a worker under 

the age of 66 who also receives state disability benefits. 42 U.S.C. § 424a; 

Hendersonv. Dep'tofLabor&Indus. , 197Wn.App.1032, 1036,2017 

Wash. App. LEXIS 160 (Wash. Ct. App., Jan. 17, 2017). 42 U.S.C. § 

424a(d) contains an exception to the general offset rule: it allows for a 

"reverse offset" if a state passes enabling state legislation. Frazier v. 

Dep't of Labor & Indus., 101 Wn. App. 411,416, 3 P.3d 221 (2000). 

Reverse offset provisions allow the state to take advantage of the offset the 

federal government would otherwise make and thus shift costs to the 
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federal government. Harris v. Dep't of Labor & Indus., 120 Wn.2d 461, 

469, 843 P.2d 1056 (1993); Allan v. Dep't of Labor & Indus., 66 Wn. App. 

415,419, 832 P.2d 489 (1992). Our legislature passed RCW 51.32.220 

and RCW 51.32.225 in order to take advantage of this exception. Frazier, 

101 Wn. App. at 416-17. 

The constitutionality of 42 U.S.C. § 424a was upheld in 

Richardson v. Belcher, 404 U.S. 78, 30 L. Ed. 2d 231, 92 S. Ct. 254 

(1971), when the court held that an offset could be permitted when Social 

Security disability benefits and workmen's compensation benefits paid on 

account of permanent or partial disability, duplicated efforts to provide 

the same relief. This reasoning was expressly adopted by the court in 

Ravsten v. Dep't of Labor & Indus., 108 Wn.2d 143, 149, 736 P.2d 266, 

268 (1987). 

The same would hold true in this instance, if the Mr. Nelson was 

receiving Social Security disability benefits and worker's compensation 

(disability) benefits. But this is not the case. Mr. Nelson was receiving 

old-age retirement benefits after having attained the full retirement age of 

66 years old. In this instance, the offset contemplated by the Social 

Security Act implicitly waives offset against a worker's industrial 

insurance benefits by limiting the application of the statute to persons who 
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have not yet attained retirement age, and only those who are receiving 

Social Security disability benefits. 42 U.S.C. § 424a. 

Section 424a requires a reduction in disability benefits, only for 

"month{s] prior to the month in which an individual attains retirement 

age/' as defined in 42 U.S.C.S. § 416(1)(1). Retirement age is defined as 

66 years of age for individuals who attain early retirement age 1 after 

December 31, 2004, and before January I, 2017. 42 U.S.C.S. § 416(1)(1). 

Even if an individual had not yet attained the age ofretirement, the Social 

Security offset provisions only apply to individuals who are both "entitled 

to benefits under 42 U.S.C.S. § 423," and entitled to ''periodic benefits on 

account of his or her total or partial disability." By its plain language, 

42 U.S.C.S. § 423 only pertains to federal Social Security disability 

benefits, not old-age retirement benefits. To qualify for disability 

insurance benefits, one must be: 

§ 423. Disability insurance benefit payments 

(a)(l )(A) is insured for disability insurance benefits (as 
determined under subsection (c)(l)), and (B) has not 
attained retirement age (as defined in section 216(1) [42 
uses § 416(1))) 

42 U.S.C.S. § 423 (emphasis added). 

1 "Early retirement age" means "age 62 in the case ofan old-age, wife's, or husband's 
insurance benefit. 42 U.S.C.S. § 416(1)(2). 
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Under RCW 51.32.220 and RCW 51.32.225, workers' 

compensation benefits can only be reduced by the amount a person 

receives in Social Security disability benefits or by an amount calculated 

under the Social Security Act pursuant to the reduction calculated by 42 

U.S.C. § 424a, whichever is less. Birgen v. Dep't of Labor & Industries, 

186 Wn. App. 851,856,347 P.3d 503, review denied, 184 Wn.2d 1012 

(2015). However, if there is no offset pursuant to 42 U.S.C. § 424a, 

because the worker has already attained retirement age and is not 

receiving Social Security disability benefits, then there is equally no 

"reverse offset" to apply pursuant to 42 U.S.C. § 424a(d). Consistent with 

this intent is RCW 51.32.225, which states: 

This reduction does not apply to workers who had applied to 
receive social security retirement benefits prior to the date 
of their injury or to workers who were receiving social 
security benefits prior to their injury. 

RCW 51.32.225(1) (emphasis added). 

Likewise, RCW 51.32.220 states: 

(1) For persons receiving compensation for temporary or 
permanent total disability pursuant to the provisions of this 
chapter, such compensation shall be reduced by an amount 
equal to the benefits payable under the federal old-age, 
survivors, and disability insurance act as now or hereafter 
amended not to exceed the amount of the reduction 
established pursuant to 42 U.S.C. Sec. 424a. 
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RCW 51.32.220(1) (emphasis added). Absent an actual reduction by the 

Social Security Administration, the State of Washington had no authority 

to offset and thereby reduce Mr. Nelson's industrial insurance benefits. 42 

U.S.C. §. 424a(d). Plain and simple, the Department wrongfully applied 

the offset. 

Assignment of Error 2. The trial court erred in entering the order 
dated May 9, 2019, finding that 
Appellant's appeal of the Department's 
underlying August 6, 2015 order was 
untimely, when the Department invited 
Appellant's protest of the January 20, 
2016 order that specifically incorporated 
the August 6, 2015 order by reference. 

When Mr. Nelson attempted to dispute the offset, the Department 

mischaracterized the nature of his dispute as one of timeliness of appeal 

and denied him the very opportunity to fully and fairly dispute the merit of 

his claim, which was the past application of the Social Security offset 

against his current time-loss compensation. The BUA further 

compounded the injustice by denying Mr. Nelson a full and fair 

opportunity to dispute the continued application of the offset to his time­

loss from January 20, 2016 forward, the very order he timely appealed. 

The January 20, 2016 order included the statutory appealable language 

and stated: 
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Your compensation rate continues to be reduced effective 
06/01/2015 due to Social Security offset established by the 
order dated 08/06/2015. 

This order becomes final 60 days from the date it is 
communicated to you unless you do one of the following: 
File a written request for reconsideration with the 
Department or file a written appeal with the Board of 
Industrial Insurance Appeals. If you file for 
reconsideration, you should include the reasons you believe 
this decision is wrong and send it to: Department of Labor 
and Industries, PO Box 44291, Olympia, WW 98504-4291. 
We will review your request and issue a new order. If you 
file and appeal, send it to: Board of Industrial Insurance 
Appeals, PO Box 42401, Olympia, WA 98504-2401 or 
submit it on an electronic form found at 
HTTP://WWW.BIIA.W A.GOV/. 

CABR 126. Mr. Nelson timely protested the January 20, 2016 order on 

March 8, 2016: 

Please consider this letter a formal protest an request for 
reconsideration to the Department order dated 01/20/2016 
received in this office on 01/21/2016 a copy of which is 
enclosed. 

It is our position that this order is void and unlawful as he 
was receiving Social Security Retirement when he was 
injured. As he was receiving these benefits when he was 
working he should not be subject to any offset. Therefore, 
we request that the Department cancel this order and issue 
an adjustment warrant. 

CABR 241-242 ( emphasis added). There is no dispute Mr. Nelson timely 

protested the January 20, 2016 order that specifically incorporated the 

August 6, 2015 order. The only purpose of this order was to reaffirm the 

offset that was implemented by order dated August 6, 2015. The 
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Department invited reopening of the August 6, 2015 order. If the 

Department did not intend this, it should not have issued the order at all 

and certainly should not referenced appealable language in the order itself. 

The basic premise of the invited error doctrine is that a "party who 

sets up an error at trial cannot claim that very action as error on appeal." 

In re Pers. Restraint of Serano Salinas, 189 Wn.2d 747,755,408 P.3d 

344, 347-48 (2018) (quoting State v. Momah, 167 Wn.2d 140, 153,217 

P.3d 321 (2009)). In determining whether the invited error doctrine 

applies, the court considers whether the defendant affirmatively assented 

to the error, materially contributed to it, or benefited from it." Id. 

(emphasis in the original). Here, the Department singlehandedly created 

the January 20, 2016 order that clearly invited review of the August 6, 

2015 order. The Department materially contributed to the creation of the 

January 20, 2016 order and should be prohibited from asserting Mr. 

Nelson's invited appeal of the August 6, 2015 order was untimely. 

When brought to the attention of Lewis County Superior Court, 

Judge Lawson erred in not considering the doctrine of invited error. He 

further erred by summarily adopting the BIIA's flawed reasoning based on 

timeliness of appeal. Even though the agency and the lower court did not 

consider invited error, at the very least, both tribunals should have 

considered Mr. Nelson's timely disagreement with the Department's 
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continuation of the application of the offset and continued reduction of 

his bi-monthly time-loss checks from January 20, 2016 forward. 

Assignment of Error 3. The trial court erred in entering the order 
dated May 9, 2019, when it failed to 
provide the worker simple procedural 
due process when refusing Mr. Nelson the 
opportunity to address the merits of the 
January 20, 2016 order - the very subject 
of Mr. Nelson's timely appeal. 

At the most rudimentary level, Mr. Nelson was denied the basic 

opportunity to be heard on the merits of his complaint. Procedural due 

process under the Fourteenth Amendment, U.S. Const. amend. XIV, § 1, 

requires that an individual receive notice of the deprivation and an 

opportunity to be heard to guard against erroneous deprivation of a 

protected interest. To determine whether a particular procedure for 

providing notice and an opportunity to be heard is constitutionally 

adequate, a court must assess the risk of erroneous deprivation in light of 

the competing interests at stake. To do so, the court must first recognize 

that there are different ways in which a deprivation might be erroneous. 

For instance, a deprivation might be erroneous based on a statutory or 

regulatory violation, where there is an error in applying the law as written 

to the facts presented. Fields v. Dep't of Early Learning, l 93 Wn.2d 36, 

38,434 P.3d 999, 1001 (2019). Here, by mischaracterizing the nature of 
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Mr. Nelson's appeal as a singular issue of timeliness, the agency and 

lower court circumvented the worker's right to be heard on the actual 

merits of his appeal of both the January 20, 2016 and August 6, 2015 

orders. 

Assignment of Error 4. The trial court erred in entering the order 
dated May 9, 2019 by refusing Mr. Nelson 
the opportunity to address the 
"temporary" time-loss orders and 
effectively depriving him of his right of 
due process to dispute each 
inappropriately reduced payment of time 
loss. 

By continuing to issue "temporary" time-loss orders for every 

month following the August 6, 2015 offset order, the Department 

effectively deprived Mr. Nelson of his right to procedural due process to 

dispute the actual computation of each time-loss payment. At its core, 

procedural due process requires notice and an opportunity to be heard. 

The Department issued a mass of"temporary" time-loss orders before and 

after the disputed orders of August 6, 2015 (CABR 47-48, 174) and 

January 20, 2016 (CABR 55, 180): 

1. April 29, 2015 (CABR 14, 32-33, 159-160), 
2. May 12, 2015 (CABR 35, 162), 
3. May 26, 2015 (CABR 36-37, 163-164), 
4. June 9, 2015 (CABR 39, 166), 
5. June 23, 2015 (CABR 40, 167), 
6. July 7, 2015 (CABR 41, 168), 
7. July 21, 2015 (CABR 44, 171), 

21 



8. August 5, 2015 (CABR 45-46, 172-173), 
9. August 18, 2015 (CABR 49-50, 175), 
10. September 1, 2015 (CABR 51-52, 176-177), and 
11. September 15, 2015 (CABR 53-54, 178-179). 

None of the "temporary" time loss orders contained any appealable 

language. By definition, each was non-reviewable. By issuing these types 

of non-reviewable orders, the Department effectively removed Mr. 

Nelson's ability to dispute and appeal each order to a higher authority. 

This, in and of itself, amounted to another denial of procedural due 

process. Had the orders contained the right of appeal, Mr. Nelson could 

have renewed his objection that its provisions of 42 U.S.C. § 424a(d) did 

not apply because he had already attained retirement age, and was already 

receiving old-age retirement (not disability) benefits prior to his 

application for industrial insurance benefits. 

VI. CONCLUSION 

The Department of Labor and Industries exceeded its authority to 

apply the "reverse offset" contained in 42 U.S.C. § 424a(d). When Mr. 

Nelson raised timely notice to the Department objecting to the application 

of the offset, he was ignored and summarily dismissed under the 

mischaracterization of having filed an untimely appeal. This 

mischaracterization tainted the worker's further appeals to the BIIA and 

Lewis County Superior Court. 
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Mr. Nelson deserved due process. He received none. He is asking 

the Court of Appeals to right this wrong. The worker is entitled to 

restitution for the $93,411 in vested wage-replacement benefits the 

Department wrongfully withheld from him, plus interest. 

Respectfully submitted, -, .. 
~ ng 

Attorney for Appellant 
WSBA#28293 
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VII. APPENDIX 

Department Orders 

1. July 10, 2015 order (reducing the worker's time-loss compensation 
rate based on Mr. Nelson's receipt of Social Security retirement 
benefits and assessed an overpayment of $3442.58.) CABR 42-43, 
169-170. 

2. August 6, 2015 order (specifically correcting and superseding the 
July 10, 2015 order, stating essentially that a calculation error had 
been made in the computation of the worker's time-loss rate, that 
time-loss still needed to be reduced by the amount of Social 
Security retirement benefits Mr. Nelson was receiving, and an 
overpayment still needed to be assessed, just in a different amount 
than had been calculated in the July 10, 2015 order.) CABR 47-
48, 174. 

3. January 20, 2016 order: 

Your compensation rate continues to be reduced effective 
06/01/2015 due to Social Security offset established by the 
order dated 08/06/2015. CABR 55, 180 (emphasis added). 

4. Mr. Nelson's timely protest of the January 20, 2016 order. CABR 
241-242. 

5. March 22, 2016 order correcting and superseding the order of 
January 20, 2016: 

Your compensation rate continues to be reduced effective 
06/01/2015 due to Social Security offset established by the 
order dated 08/06/2015. CABR 243-244 ( emphasis added). 

6. Mr. Nelson's timely protest of the March 22, 2016 order (asserting 
his disagreement that his time-loss compensation should continue 
to be reduced effective June 1, 2015 by his receipt of Social 
Security retirement benefits.) CABR 245-246. 
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7. August 9, 2016 order (stating Labor and Industries could not 
reconsider the order dated August 6, 2015 because the protest was 
not received within the 60-day time limitation.) CABR 247-248. 

Lower Court Decision (Lewis County Superior Court) 

8. Judge Lawler's Decision. CP 30-33. 
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STATE OF WASHINGTON DEPARTMENT OF LABOR AND INDUSTRIES DIVISION OF INDUSTRIAL INSURANCE PO BOX 44281 
OLYMPIA, WA 98504-4281 

TED NELSON 
PO BOX 697 
HOSSVRDCK WA 98564-0697 

HAILING DATE 
CLAIM NUMBER INJURV DATE 
CLAIMANT 
EMPLOYER 
UBI NUMBER 
ACCOUNT ID 
RI-SK CLASS 
SERVICE LOC 

NOTICE OF DECISION 

07/10/2015 
AT84036 
02/05/2015 
NELSON TEDD 
*NIA• 
*NIA• 
•NIA• 
5003 
Olynpia 

The compensation on your claim is being adjusted effective 06/01/2015 because you receive Social Security benefits. Your new co•pensaticn rate is • 1696.58 per • Qnth. 

This rate is based on monthly Social Security payments for you and your $pause totaling $1746,00 and 80 percent of your highest year's earning~ in the amount of fO.DO par • bnth, as provided by Social Security. 

This new rate is not being implemented until 08/01/2015, as required by law, therefore an overpayment has occurred for the parioa from 06/01/2015 through 07/31/2015. This overpayment is t3492.00 and will be deducted from your benefits at an initial rate of t~24.l4, per month. 

NOTIFY THE DEPARTMENT OF LABOR AND INDUSTRIES IMMEDIATELY OF ANY CHANGES IN VOUR SOCIAL SECURITY BENEFITS, OTHER THAN COST OF LIVING INCREASES. 

Supervisor of Industrial Insurance By Patricia Richardson 
Sso Benefits Specialist 
PHONE: 360-902-5119 

--------~---------------------------------~---------------------------11 THIS ORDER BECOMES FINAL 60 DAVS FROM THE DATE IT IS 11 I I COMMUNICATED TO VOU UNLESS YOU DO ONE OF THE FOLLOWING: FILE II I I A WRITTEN REQUEST FOR RECONSIDERATION WITH THE DEPARTMENT OR II II FILE A WRITTEN APPEAL WITH THE BOARD OF INDUSTRIAL INSURANCE II ll APPEALS. IF YOU FILE FDR RECONSIDERATION, YOU SHOULD INCLUDE THE II I I REASONS YOU BELIEVE THIS DECISION IS WRONG AND SEND IT TO: II I I DEPARTMENT OF LABOR AND INDUSTRIES, PO BOX 442911 OLYMPIA, WA JI I I 98504~4291. WE WILL REVIEW VOUR REQUEST AND ISSUE A NEW ORDER. II JI IF VOU FILE AN APPEAL, SEND IT TO: BOARD OF INDUSTRIAL INSURANCE JI I I APPEALS, PD BOX 42401, OLYMPIA WA 98504-2401 OR SUBMIT IT ON AN JI I I ELECTRONIC FORM FOUND AT HTTP://WWW.BIIA.WA.GOV/. II ------------------------------------------------------------------42-
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STATE OF WASHINGTON 
DEPARTMENT OF LABOR AND INDUSTRIES DIVISION OF INDUSTRIAL INSURANCE PD BOX 44281 
OLYMPIA, WA 98504-4281 

HAILED TO: WORKER - TED NELSON 

HAILING DATE 
CLAIM NUMBER 
INJURY DATE 
CLAIMANT 
EMPLOYER 
UBI NUMBER 
ACCOUNT ID 
RISK CLASS 
SERVICE LOC 

PO BOX 697, MOSSYROCK WA 98564-0697 
PROVIDER - ANDERSON KEITH Y MD 

07/10/2016 
AT84036 
Cl2/05/20l.5 
NELSON TEDD 

*H/Alf 
*NIA* 
*NIA* 
5003 
01v11pt• 

WASHINGTON ORTHOPAEDIC CTR, 1900 COOKS HILL RD, CENTRALIA W 

------------------------------------------------·---------------------I I THIS ORDER BECOMES FINAL 60 DAYS FROM THE DATE IT IS II 
I I COMMUNICATED TD YOU UNLESS YOU DO ONE OF THE FOLLOWING: FILE II II A WRITTEN REQUEST FOR RECONSIDERATION WITH THE DEPARTMENT OR II I I FILE A WRITTEN APPEAL WITH THE BOARD OF INDUSTRIAL INSURANCE II 
II APPEALS. IF YOU FILE FDR RECONSIDERATION, YOU SHOULD INCLUDE THE II I I REASONS YOU BELIEVE THIS DECISION IS WRONG AND SEND IT TO: II I I DEPARTMENT OF LABOR AND INDUSTRIES, PO BOX 44291, OLYMPIA, WA (I II 98504-4291. WE WILL REVIEW YOUR REQUEST AND ISSUE A NEW ORDER. II 
II IF YOU FILE AN APPEAL, SEND IT TO: BOARD OF INDUSTRIAL INSURANCE 11 1 I APPEALS, PO BOX ~2401, OLYMPIA WA 98504-2401 OR SUBMIT IT ON AN II 
II ELECTRONIC FORM FOUND AT HTTPi//WWW.BIIA.WA.GOV/. fl -----------------------------------------------------------~----------
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STATE OF WASHINGTON DEPARTMENT OF LABOR AND INDUSTRIES DIVISION OF INDUSTRIAL INSURANCE PD BOX 44281 
OLYMPIA, WA 98504-4281 

TED NELSON 
PO BOX 697 
MOSSYROCK WA 98564-0697 

MAILING DATE 
CLAIH NUMBER 
INJURY DATE 
CLAIMANT 
EMPLOYER 
UBI HUMBER 
ACCOUNT ID 
RISK CLASS 
SERVICE LOC 

07/10/2015 
AT84036 
02/0!i/2015 
NELSON TEDD 
*NIA* 
*N/AIIE 
*N/AIE 
5003 
01ympia 

NOTICE OF DECISION 

The ca• pensation on your claim is being adjustad effective 06/01/2015 because you receive Social Security benefits. Vour new compensation rate is $1696.58 per • onth. 

This rate is based on monthlv Social Security pay• ants for you and your spouse totaling tl746,00 and 80 percent of your highest year's earnings in the amount of to.oo per month, as provided by Social Security. 

This new rate is not being implemented until 08/01/2015, as reauired by laws therefore an over~ayment has occurred for the period from D6/01/2015 through 07/31/2015. This overpayment is •3492.00 and will be deducted from your benefits at an initial rate of t424.l4, per month. 

NOTIFY THE DEPARTMENT OF LABOR AND INDUSTRIES IMMEDIATELY OF ANY CHANGES IN YOUR SOCIAL SECURITY BENEFITS, OTHER THAN COST OF LIVING INCREASES. 

Supervisor of Industrial Insurance 
By Patricia Richardson 
Sso Benefits Specialist 
PHONE: 360-902-5119 

-------------·------------~------------------------------------------I I THIS ORDER BECOMES FINAL 60 DAYS FROM THE DATE IT IS I If CDNHUNICATED TO YOU UNLESS YOU DO ONE OF THE FOLLOWING: FILE I I I A WRITTEN REQUEST FOR RECONSIDERATION WITH THE DEPARTMENT OR I I I FILE A WRITTEN APPEAL WITH THE BOARD OF INDUSTRIAL INSURANCE I I I APPEALS. IF YOU FILE FOR RECONSIDERATION, YOU SHOULD INCLUDE THE I I I REASONS VDU BELIEVE THIS DECISION IS WRONS AND SEND IT TOi I I I DEPARTMENT OF LABOR AND INDUSTRIES, PD BOX 44291, OLYMPIA, WA I I I 98504-4291. WE WILL REVIEW YOUR REQUEST AND ISSUE A NEW ORDER. I II IF YOU FILE AN APPEAL, SEND IT TOt BOARD OF INDUSTRIAL INSURANCE I I I APPEALS, PD BOX ~2401 1 OLYMPIA WA 98504-2401 OR SUBMIT IT ON AN I I I ELECTRONIC FORM FOUND AT HTTPi//WWW,BIIA.WA.GDV/. I --------------------------------------------~--------------------169-
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STATE OF WASHINGTON DEPARTMENT OF LABOR AND INDUSTRIES DIVISION OF INDUSTRIAL INSURANCE PO BOX 44281 
OLYMPIA, WA 98504-4281 

MAILED TD: WORKER - TED NELSON 

MAILING DATE 07/10/2815 CLAIM NUHBER AT84036 
INJURY DATE 02/05/2016 CLAIMANT NELSON TEDD 

EMPLOYER 
UBI NU"BER 
ACCOUNT ID 
RISK CLASS 
SERVICE LOC 

PO BOX 697, MOSSYROCK WA 98564-0697 
PROVIDER - ANDERSON KEITH V KO 

WASHINGTON ORTHOPAEDIC CTR, 1900 COOKS HILL RD, CENTRALIA W 

-------------------------------------------------·------------~------I I THIS ORDER BECDNES FINAL 60 DAYS FRO" THE DATE IT IS I I I COMMUNICATED TO VOU UNLESS VOU DO ONE OF THE FOLLDWINGs FILE I I I A WRITTEN REQUEST FOR RECONSIDERATION WITH THE DEPARTMENT OR I I I FILE A WRITTEN APPEAL WITH THE BOARD OF INDUSTRIAL INSURANCE I I I APPEALS. IF YOU FILE FOR RECONSIDERATION, YOU SHOULD INCLUDE THE I II REASONS YOU BELIEVE THIS DECISION IS WRONG AND SEND IT TO: I I I DEPARTMENT OF LAIDR AND INDUSTRIES, PD BOX 44291, OLYMPIA, WA I I I 985D4-4291. WE WILL REVIEW YOUR REQUEST AND ISSUE A NEW ORDER. I II IF YOU FILE AN APPEAL, SEND IT TOr BOARD OF INDUSTRIAL INSURANCE I II APPEALS, PO BOX 42401, OLYMPIA WA 98504-2401 DR SUBMIT IT ON AN I I I ELECTRONIC FORM FOUND AT HTTP://WWW.BIIA.WA.GOV/. I ----------------------------------------------------------------------
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STATE OF WASHlNSTON DEPARTMENT OF LABOR AND INDUSTRIES DIVISION OF INDUSTRIAL INSURANCE PD BOX 44281 
OLYMPIA, WA 98504-4281 

TED NELSON 
PD BOX 697 
HOSSVRDCK WA 98564-G697 

HAIL ING DATE 
CLAIM NUMBER 
INJURY DATE 
CLAIMANT 
EMPLOYER 
UBI NUHBER 
ACCOUNT ID 
RISK CLASS 
SERVICE LDC 

08/06/2015 
AT84036 
02/05/2015 
NELSON TEDD 

*NIA* 
*NIA• 
*NIA• 
5003 
Olyap:la 

NOTICE OF DECISION 

This order corrects and supersedes the orderCs> of 07/10/2015. 
The compensation on your claim is being adjusted effective 06/01/2015 because you receive Social Security benefits. Your new compensation rate is t2,32l.87 pe~ month. 

This rate is based on monthly Social Security payments for you and your spouse totaling $1,746.00 and your highest year's ea~nings of t6l,Ol8.DO for 2D14. 

This new rate is not being implemantad until 08/01/2015, as required by laws therefore an overpavment has occurred for the period from 06/01/2015 through 07/31/2015. This overpayment is t2,241.42 and will be deducted from your benefits at an initial rate of $373.57, per month. 

All prior overpayment deductions remain applied to this overpayment~ 
NOTIFY THE DEPARTMENT OF LABOR AND INDUSTRIES IMMEDIATELY OF ANY CHANGES IN YOUR SOCIAL SECURITY BENEFITS, OTHER THAN COST OF LIVING INCREASES. 

Supervisor of Industrial Insurance 
By Christina L Gilson 
Ssc Benefits Specialist 
PHONE: 360-902-5119 

---~------------------------------------------------------------------If THIS ORDER BECOMES FINAL 60 DAYS FROM THE DATE IT IS I I COMMUNICATED TO YOU UNLESS YOU DO ONE OF THE FOLLOWING: FILE JI A WRITTEN REQUEST FOR RECONSIDERATION WITH THE DEPARTMENT OR I I FILE A WRITTEN APPEAL WITH THE BOARD OF INDUSTRIAL INSURANCE I I APPEALS. IF YOU FILE FOR RECONSIDERATION, YOU SHOULD INCLUDE THE I I REASONS YOU BELIEVE THIS DECISION IS WRONG AND SEND IT TO: I I DEPARTMENT OF LABDR AND INDUSTRIES, PO BOX 44291, OLYMPIA, WA I I 98504-4291. WE WILL REVIEW YOUR REQUEST AND ISSUE A NEW ORDER. I [ IF YOU FILE AN APPEAL, SEND IT TOs BOARD OF INDUSTRIAL INSURANCE I I APPEALS, PO BOX 42401, OLYMPIA WA 98504-2401 OR SUBMIT IT ON AN I I ELECTRONIC FORM FOUND AT HTTP://WWW.BIIA.WA.GOV/. I ------~-----------------------------------------------------------47-
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STATE OF WASHINGTON DEPARTMENT OF LABOR AND INDUSTRIES DIVISION OF INDUSTRIAL INSURANCE PO BOX 44281 
OLYMPIA, WA 98504-4281 

HAILED T01 WORKER - TED NELSON 

MAILING DATE 
CLAIM NUMBER 
INJURY DATE 
CLAIMANT 
EMPLOYER 
UBI NUMBER 
ACCOUNT ID 
RISK CLASS 
SERVICE LOC 

PO BOX 697, MOSSYROCK WA 98564-0697 PROVIDER - ANDERSON KEITH V MD 

08/0,/2015 
AT84036 
02/05/2015 
NELSON TEDD 

*NIA• 
•NIA• 
•NIA• 
5003 
Oly•pia 

WASHINGTON ORTHOPAEDIC CTR, 1900 COOKS HILL RD, CENTRALIA W 

----------------------------------------------------"-----------------IJ THIS ORDER BECOMES FINAL 60 DAYS FROM THE DATE IT IS II II COMMUNICATED TO YOU UNLESS YOU DO ONE OF THE FOLLOWING: FILE II II A WRITTEN REQUEST FOR RECONSIDERATION WITH THE DEPARTMENT OR II I I FILE A WRITTEN APPEAL WITH THE BOARD OF INDUSTRIAL INSURANCE II II APPEALS. IF VOU FILE FOR RECONSIDERATION, YOU SHOULD INCLUDE THE lj II REASONS YOU BELIEVE THIS DECISlON IS WRONG AND SEND IT T01 II I I DEPARTMENT OF LABOR AND INDUSTRIES, PO BOX 44291, OLYMPIA, WA II II 98504-4291. WE WILL REVIEW YOUR REQUEST AND ISSUE A NEW ORDER. II II IF YOU FILE AN APPEAL, SEND IT TO: BOARD OF INDUSTRIAL INSURANCE 11 II APPEALS, PO BOX 42401, OLYMPIA WA 98504-2401 OR SUBMIT IT ON AN 11 JI ELECTRONIC FORM FOUND Al HTTP://WWW.BIIA.WA.GDV/. JI ------------------------------------------------------------------4s--
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STATE OF WASHINGTON DEPARTMENT OF LABOR AND INDUSTRIES DIVISION OF INDUSTRIAL INSURANCE PO BOX 44281 
OLYMPIA, WA 98504-4281 

TED NELSON 
PO BOX 697 
MOSSYROCK WA 98564-0697 

MAILING DATE CLAIM NUMBER 
INJURY DATE 
CLAIMANT 
EMPLOYER 
UBI NUMBER 
ACCOUNT ID 
RISK CLASS 
SERVICE LOC 

08/06/2D15 
AT84036 
02/05/201.5 
NELSON TEDD 

*ff/AW 
*H/AW 
*NIA• 
5003 
Olya,pia 

NOTICE OF DECISION 
This order corrects and supersedes the orderCsl of 07/10/2015. 
The compensation on your claim is being adjusted effective 06/01/2015 because you receive Social Security benefits. Your new compensation rate is • 2,321.87 per month. 

This rate is based on monthly Social Security payments for you and your spouse totaling tl,746.00 and your highest year's earninvs of t61,0l8.00 for 2014. 

This new rate is not being implemented until 08/Dl/2015, as required by lawi therefore an overpayment has ~ccurred for the period from 06/01/2015 through 07/31/2015. This overpayment is t2,241.42 and will be deducted from your benefits at an initial rate of t373.57, per month. 

All prior overpayment deductions reaain applied to this overpayment. 
NOTIFY THE DEPARTMENT OF LABOR AND INDUSTRIES IMMEDIATELY OF ANY CHANGES IN YOUR SOCIAL SECURITY BENEFITS, OTHER THAN COST OF LIVING INCREASES. 

Supervisor of Industrial Insurance By Christina L Gilson 
Sso Benefits Specialist 
PHONEs 360-902-5119 

-------------------------------------------------------------------- -II THIS ORDER BECOMES FINAL 60 DAYS FROM THE DATE IT IS I I I COMMUNICATED TO YOU UNLESS YOU DO ONE OF THE FOLLOWING: FILE l I I A WRITTEN REQUEST FDR RECONSIDERATION WITH THE DEPARTMENT OR I If FILE A WRITTEN APPEAL NITH THE BOARD OF INDUSTRIAL INSURANCE I I I APPEALS. IF YOU FILE FDR RECONSIDERATION, YOU SHOULD INCLUDE THE I I I REASONS YOU BELIEVE THIS DECISION IS WRONG AND SEND IT TOa I I I DEPARTMENT OF LABOR AND INDUSTRIES, PO BOX 44291, OLYMPIA, WA I I I 98504-4291. WE WILL REVIEW YOUR REQUEST AND ISSUE A HEW ORDER. I I I IF YOU FILE AN APPEAL, SEND IT TO: BOARD OF INDUSTRIAL INSURANCE I I I APPEALS, PD BOX 42401, OLYMPIA WA 98504-2401 OR SUBMIT IT ON AN I I I ELECTRONIC FORM FOUND AT HTTPt//WWW.BlIA.WA.GDV/. I -----------------------------------------------------------------174 -
Page 1 of 2 FILE COPY ,-:-: { JtCHPNiE0Afl' N 



APPENDIX #3 



STATE OF WASHINSTON 
DEPARTMENT OF LABOR AND INDUSTRIES DIVISION OF INDUSTRIAL INSURANCE PO BOX 44291 
OLYMPIA, WA 98504-4291 

TED NELSON 
% LAW OFFICES OF DAVID B. VAIL AND JENNIFER CROSS·EUTENEIER PO BOX 5707 
TACOMA WA 98415-0707 

MAILING DATE 
CLAIM NUMBER 
INJURY DATE 
CLAIMANT 
EMPLOYER 
UBI NUMBER 
ACCOUNT ID 
RISK CLASS 
SERVICE LOC 

01/20/2016 
AT84036 
02/05/2015 
NELSON TEDD 

*NIA* 
*N/Alf 
*NIA• 
5003 
Olympia 

NOTICE OF DECISION 

Vour compensation rate continues to be redueed effective 06/01/2015 due to Social Security offset established by the order dated 08/06/2015. 

Supervisor of Industrial Insurance 
By Edward D Patrick 
Claim Manager 
(360) 902-4352 

HAILED TO: WRKER/ATTV - TED NELSON,¾ LAW OFFICES OF DAVID B. VAIL JENNIFER CROSS-EUTENEIER, PO BOX 5707, TACOMA WA 98415-0707 PROVIDER - ANDERSON KEITH V KD 
WASHINGTON ORTHOPAEDIC CTR, 1900 COOKS KILL RD, CENTRALIA W 

--~----------------------------------------------------------------- -II THIS ORDER BECOMES FINAL 60 DAYS FROM THE DATE IT IS I II COMMUNICATED TD YOU UNLESS YOU DD ONE OF THE FOLLOWINGt FILE I II A WRITTEN REQUEST FOR RECONSIDERATION WITH THE DEPARTMENT OR I II FILE A WRITTEN APPEAL WITH THE BOARD OF INDUSTRIAL INSURANCE I II APPEALS. IF YOU FILE FOR RECONSIDERATION, YOU SHOULD INCLUDE THE I II REASONS YOU BELIEVE THIS DECISION IS WRONG AND SEND IT TO: I II DEPARTMENT OF LABOR AND INDUSTRIES, PO BOX 4~291, OLYMPIA, WA f I I 985~4-4291. WE WILL REVIEW YOUR REQUEST AND ISSUE A NEW ORDER. I II IF VOU FILE AN APPEAL, SEND IT TO: BOARD OF INDUSTRIAL INSURANCE I II APPEALS, PO BOX 42401, OLYMPIA WA 98504-2401 OR SUBMIT IT ON AN I II ELECTRONIC FORM FOUND AT HTTPi//WWW.BIIA.WA.GOV/. I -----------------------------------------------------------------55 -
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STATE OF WASHINGTON DEPARTHENT OF LABOR AND INDUSTRIES DIVISION OF INDUSTRIAL INSURANCE PO BOX 44291 
OLYMPIA, WA 98504-4291 

TED NELSON 
~ LAW OFFICES OF DAVID B. VAIL AND JENNIFER CROSS-EUTENEIER PO BOX 5707 
TACOMA WA 98415-0707 

MAILING DATE 
CLAIM NUMBER 
INJURY DATE 
CLAIMANT 
EHPLOVER 
UBI NUMBER 
ACCOUNT ID 
RI-SK CLASS 
SERVICE LOC 

01/20/2016 
AT84036 
02/0B/2015 
NELSON TEDD 
*N/Alf 
*N/Atl 
*N/A• 
.5003 
01yapia 

NOTICE OF DECISION 

Your compensation rate continues to be reduced effective 0&/01/2015 due to Social Security offset established by the order dated 08/06/2015. 

Supervisor of Industrial Insurance 
By Ed~ard D Patrick 
Claim Manager 
(360) 902-4352 

HAILED TO: WRKER/ATTY - TED NELSON, X LAW OFFICES OF DAVID B. VAIL JENNIFER CRDSS-EUTENEIER, PO BOX 5707, TACOMA WA 98415-0707 PROVIDER - ANDERSON KEITH V HD 
WASHINGTON ORTHOPAEDIC CTR, 1900 COOKS HILL RD, CENTRALIA W 

------------------~----------------·-------------------------------- -I I THIS ORDER BECOMES FINAL 60 DAYS FROM THE DATE IT IS II COMMUNICATED TO YOU UNLESS VOU DO ONE OF THE FOLLOWING: FILE I I A WRITTEN REQUEST FOR RECONSIDERATION WITH THE DEPARTMENT OR I I FILE A WRITTEN APPEAL WITH THE BOARD OF INDUSTRIAL INSURANCE II APP£ALS. IF YOU FILE FOR RECONSIDERATION, YOU SHOULD INCLUDE THE I I REASONS YOU BELIEVE THIS DECISION IS WRONG AND SEND IT TO: II DEPARTMENT OF LABOR AND INDUSTRIES, PO BOX 44291, OLYMPIA, WA I I 98504-42~1. WE WILL REVIEW YOUR REQUEST AND ISSUE A NEW ORDER. I I IF YOU FILE AN APPEAL, SEND IT TOz BOARD OF INDUSTRIAL INSURANCE I I APPEALS, PD BOX 42401, OLYMPIA WA 98504•2401 OR SUBHIT IT ON AN If ELECTRONIC FORM FOUND AT HTTP://WWW.BIIA.WA.GOV/. I ---------------------------------------------~-------------------,-so-
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APPENDIX #4 



LAW omca·OF 
DAVID B. VAIL & l~ O!OSS-Et'rrBNEID 

AND ADoCIATES~ PLLC 
D.wmJ!,VA ,.._,.,,CW..l)a..-. 
lkllWl! ·JUt ..... 
....... r., ... 
b:ulf.lL .-
1 .... a .....-
...-..~ ........ MJ61, 
LDSarS. .... ... ,.HM,tmt• 

llf M.t.&mr L&mi:la XNJL WA't 
P.O. BOl 171/11 , 

TACOIII.,, WA. •lf..0707 

March ~ 2016 

BdwcdPatrlck. Clan Maaqm 
Dq .. nt11ent of Labor and IndUllllics 
P.O. Box 44291 
Otympla, WA g&504-4291 

Cltfman:t: 
Clab».Ne: 

Dear Mr. Patrick, 

TedNeben 
ATl4036 

c..aua:a-., .. ,.., ..... 
D&ft LDar•ae...,, 

BIWlll'X- IIMMIMH 
L-. Cllla-.l.....,... 
ftaMa.. P...-.i MM 

E&IIIIAL~~· ..,:;po 

Plw c:masidczr thil 1eUu a :fblmal piotest and nquelt 1br~ to the J)cpmmcmt order dlded 0lfJ0/16 n:edvediD this ofDcc m 01/21/16 a aw of which II m:.loaed. 
It ia ourpolidon 1hatthia order ii w:id.ad lJD1awml as he WU iecelving Social Sccudty ~ w!Mm he was iDjm:ed. Ashe w m:mvlngthelc benefm whmhe was worJcing he sbowd mt be eu1,jcatto 1D.f offaet. Tbcrctbrei we~ that1he.])epmtmcot caocc1 this Older 111d iuae an a.ijuatmmt WIIIIDt 

Yomprompt attffltim ad ua•ncc 'with tbia matter is apprc,ciaW. PJeasc, amtactmoif you brve Bil)' qoeltiom. 

. JANeu.E PANDRSA 
NO'tARY PUltJC ·, 
~c,~_ .,,,,__...,_ ' . 

-r>ECEMBER 18, 2011 

'J'ICl:,ma:• (253)383-8770 Suu1e! (253)J14,.2546 Olyn;i&: (Ht))M!--8098 

Faolilnlk: (.253)!83-8774 Toll flee; 1-877-544-aS.HIB 1i.W 
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IGU.TJIG ~ p#-
CLAIM IIKM.·IHI ~MIM~~ 

OJ/O&/;ao15 5--l o.-1 I, 
~ ff:!> D 

mnmr~ 
CUJlWnt 

IIDWDR. 
OBI 11t11BD 
AC0CQl'.r %1) 
UBK CLUS annca u,c 

~Cl 01' DliCISIOII 

•l1t.• ... ,,... .. ,,. . 
5003 
Olyq>ia 

Your ~•ticm. rat• c~irme• to l:)e :redllm4 effective 0,101/2015 due to Soa.:l.a.l. Seaur:l.ty offaet eatahlirmad by th• orde dated 08/06/201$. 

Supen-iaor of Iaduetrial Xnwran.oe By Wdward D Patrick 
Claim NGnager 
(360) 902-,1352 

MIULIID TCh ll'RKD./M"l'f .. !L"1X> DLSOI?, t LU OPnCIS o, DAv.tt> B. VAIL JmllttlrKR. C!ROSS-r«J!flDii;l:Jm., PO BOS 570"7, ~ WA 98415,-0707 PilOVtl)ER. - UDD:$0JI .-X'l:H V MD 
~ OJt'l'SOP,1,BDXC CTR. 1100 COOQ Rm. RD, C'lD1'1'Dtia. W 

~~ b ei,J•t ,~, . 

. ,lf...GEIVB-

JAN 21 ZJI 
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APPENDIX #5 



STATE OF WASHINGTON DEPARTMENT OF LABOR AND INDUSTRIES DIVISION OF INDUSTRIAL INSURANCE PD BOX 44291 
OLVMPtA. WA 98584-4291 

TED NELSON 
~ LAW OFFICES OF DAVID B. VAIL AND JENNIFER CROSS-EUTENEIER PO BOX 57117 
TACOMA WA 98415-07D7 

MAILING DATE 
CLAIPI NUMBER INJURY DATE 
CLAIMANT 
ENPLDV£R 
UBI NUMBER 
ACCOUNT ID 
RISK CLASS 
SERVICE LOC 

NOTICE OF DECISION 

03/22/2016 
AT84036 
02/05/2D15 
NELSON TEDD 
*N/A• 
ttH/A• 
*Nl'Ali 
5003 
Dly•pia 

This order corrects and suparsad• s the order(s) af 01/20/2016. 
The w~rker•s wage is set by taking into account the fDllowing; 
The wage for the job of injury is based on t5.296.28 per month. 
Additional wegt for the jcb of injury include, 

Health Care Benefits t842.23 par aanth TiDs NONE par • onth Bonuses HONE per aonth Overtime HONE per month ffousin1/B01rd/Fuel NONE par month 

Worker'• total vrcss wage is t5,29,.28 per month. 
Worker's marital status eligibility on the date of this ord•r is ~arried wit~ 0 children. 

Vour co• pansation rate continues ta ba reduced effect1v~ 06/0l/2015 due ta S~cial Security offset established by the order dated 08/D6/21»15. 

Supervisor of Industrial Insurance By EdNard D Patriek 
Claim Manager 
(360) . 902-4:552 

I THIS ORDER BECOMES FINAL ,o DAYS FROM THE DATE IT IS II I COMMUNICATED TD VDU UNLESS VDU DO OHE OF THE FOLLOWINGs FILE II I A WRITTEN REQUEST FOR RECONSIDERATION WITH THE DEPARTMENT OR II I FILE A WRITTEN APPEAL WITH THE BOARD OF INDUSTRIAL INSURANCE II I APPEALS. IF YOU FILE FOR RECONSIDERATION, YOU SHOULD INCLUDE THE If I REASONS YOU BELIEVE THIS DECISION IS WRONG AND SEND IT TOa II I DEPARTNENT OF LABOR AND INDUSTfiIES, PD BOX 44291, DLVNPIA, WA II I 98504-4291. WE WILL REVIEW YOUR REQUEST AND ISSUE A NEW ORDER. II I IF YOU FILE AN APPEAL, SEND IT TOa BOARD OF INDUSTRIAL INSURANCE II I APPEALS, PD BOX 42401, OLYMPIA WA 98504•2401 DR SUBMIT IT ON AN 11 I ELECTRONIC FOR" FOUND AT HTTP1//WWW.BIIA.WA.SDV/. II ----------------~-------~-----------------~-~------------------------
Page 1 of 2 FILE COPY 



STATE OF WASHINGTON DEPARTMENT OF LABOR AND INDUSTRIES DIVISION OF INDUSTRIAL INSURANCE PD BOX 44291 
OLYMPIA, WA 98504-4291 

NAILING DATE 
CLAIM NUMBER 
IMJURY DATE CLAIMANT 
EMPLOYER 
UBI NUMBER 
ACCOUNT ID 
RISK CLASS 
SERVICE LUC 

03/22/2016 
AT84G36 
02/D5/2D1.5 
NELSON TED D 

-..l'Att 
*N/Att 
•N/Att 
.5003 
Olvmp1a 

HAILED TOi WRKER/ATTV - TED NELSON, % LAW OFFICES OF DAV[D B. VAIL JENNlFER CROSS-EUTENEIER, PO BOX 6707, TACOMA WA 98415-07D7 PROVIDER - ANDERSON KEITH V MD 
WASHINGTON ORTHOPAEDIC CTR, 1900 COOKS HILL RD, CENTRALIA W 

-----------~---------------------·----------------------·------------~ I THIS ORDER BECOMES FINAL 60 DAYS FROM THE DATE IT IS (I I cn"MUNICATED TD YOU UNLESS YOU DD ONE OF THE FOLLOWING• FILE II I A WRITTEN REQUEST FOR RECONSIDERATION WITH THE DEPARTMENT OR II I FILE A WRITTEN APPEAL WITH THE BOARD OF INDUSTRIAL IHSURAMCE II I APPEALS. IF YOU FILE FDR RECONSIDERATION, YOU SHOULD INCLUDE THE JI I REASONS VDU BELIEVE THIS DECISION IS WRONG AND SEND IT TOt II I DEPARTMENT OF LAIOR AND INDUSTRIES. PD BOX 44291, OLYMPIA, WA II I 98504-4291. WE WILL REVIEW YOUR REQUEST AND ISSUE A NEW ORDER. II ( IF YOU FILE AN APPEAL, SEND IT TO, BOARD OF INDUSTRIAL lNSURANCE II I APPEALS, PO BOX 424G1, OLVHPIA WA 98504-2401 OR SUBMIT IT ON AN II I ELECTRONIC FORM FOUND AT HTTP://WWW.BIIA.WA.SOV/. II -------------------------------------------"---------*---~-----------
Page 2 of 2 FILE COPY CUHl~UH) 
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Bd-.r:d Patridc; Claims ManilF· 
· DcpattmmJt of Labor and Indutdes 
P.O.Box4419l- . 
~.WAP8504-4291 

u:· aetmant:. Tect Naon a.-No:. AT84036 . .· 

r-.z,Mr.~k! 

e..,,...,...;. ,.:.;..,, ... 
. ... ill:iai Nil .. & a.-lDiwut .11•aa:• 

~lease conalder thia letter a.tbtnutl p:otart and mquest far ~on to~ •l)epartmmlt ordet dlded 03!i2/16 received in. tins~~ 03/231~6 a cq,y of'MUdiis onc1oeecL 
,;,, _.in ~1tith.@'WIIP omer.t&athilmontbly -.eu eomict. ~-~in ~ thethh cm:ra.penaation • lhould c.ontimieto be nd:umd effictiw 06/01/15 aa il)dlcatcd in the abc):n, ~ U'di,r. Please~ advisocl that while Ted-. workin&·ha was rcccmng m1l social security~ ~ts. It is our~ 1h,;t he should not~ subjeet lo any ,ocjat ~ ot'fsetuew rcceiw,g~ while~~~ 
1~-wettquest1hatYW.conecttml~ imdi$mc-a,w~chai:1Dpaybictall manies~were~d. vour.·~-~~thismatta'is~-1.,i.se contact me it you ha.ve miy _question& . 

. 

~~· .. · .. . ~ . .Phiqtia Huff · · . 
p ....... ,._~ ·· . 
w~ 



NOTlO cur llllC:CSIUI 

.,.,,.. 
*5/'A.• .. ,,.,. 
6003 
Ol}'IIIPhl 

Th1• order oo:rreotD am aniperode• the omarC•> of 01/20/201&. 
Tb6 vor~:-• • wage ia set ;t,y talwlg 1Dto aQCOllllt the followiJJg, 
TM wa;a for the jab of ilrjury i11 l)aaed on ss,2s1.2a par. nmth • 
.Ml«!itional nge. tor the jol> of ird~ i:D.cslucb: . 
lle&lth ~ Deaf.its $842 ~23 J16r ~h tiPtJ lfOD par 11mth Bmwa Boa par l&m:2tb . Oftrtima ·tam per 11011th How,ing/Baud/"1•1 ROJDI per llOlith 

Worker's total gro•a vaga ia f5,2ff.28 par n.:a,itb.. 
~' • marital atat.ue eligibility en the dat.e cf th.ii oxdw ie married with o ~ldren. 

1'0llZ' aompematicn rt.-t• oontinwas to be ndt.aaed' • ffectiw 06/01/2015 d.ua to looia;l Secnlrity offNt eatabli•hed. by tll6 order datE'd 08/0&/2015. 

a~ieor of IJJ.dutrial IDIJ1J.%BDCO r:~tt,.·{/'.· -~,,·O.· ~· .· T KSCi:•Vl:LJ :By adtiU'd J> Patrick !': , . · . . MAR 23 tJtMI Claim Manager DA 11;:,.2 · _ - a111 (360) 902-4.152 . . .. - . 

~~ 
---mts-~mia-• .;-;x;;;.-;~~, • .. n,.----.• -.-oi.Ti-... ii-x;··------------· <Dl«IIICA'l'BD 'ro l'OtJ ~ OJiR or.ml J1~1 PIIB A WllT.l'Blf IBQ1]BS'l' J'OR. DCCmSIDIIATl'.Oil Ml'J!! TD Dll'Al'l.'DIT QR. l'%I&i A ·nrr,.mr UPUL nm '1'IDI BOUl) or .~ IJIStJUt.J!C'B APPDLS.. :tl' tOl7 l.tLI JOit UCOHl?tlDATXCllf, '!'Off S£01:JU> Illet,DDB '1'BI DI.SOll'S YOU ;BBL:t.lVB DIS J)ICIS:IOJI IS DOllG MID flBlcn r.r 'l'0 t DJIP.I.Jl~ 01' LUall Mm I&DDSftrBS, PO BOX 44291, OLYMPIA, D. 9&50t•42tl. WI WILL JUIVlllW YOUR UQUBS'l' .AtlD ?IS'C'I A JIBlf OZllk. IP 'fOV JJILR Air UP.IIIL, Slit) IT 'l'Oi: BQJ.JtD O'B IJIDl1SftUL JBSCJWfCB UPBALS. PO BOX ,u,01, OL'DIPIA WA 98504-2401 OR St18JII~ IT OJr All BLKC'DlORIC J.i'OJlJI l'OOJfD AT ll'r1'P s //Wlffl'. BIIA. O.. GOV/. --~~~----------------~~--~--~----~---~----•------•-----••-------•--•w-

hga 1 of 2 



APPENDIX #? 



STATE OF WASHINGTON DEPARTMENT OF LABOR AND INDUSTRIES DIVISION OF IMnUSTRIAL INSURANCE PD JlOX 44291 
OLYMPIA, WA 98504-4291 

TED NELSON 
¥ LAW OFFICES OF DAVID B. VAIL AND JENNIFER CROSS-EUTENEIER PO BOX 5707 
TACONA WA 98415-0707 

HAILIN& DATE 08/09/2016 CLAIM NUHIER AT840!' INJURY DATE 02/05/2D1§ CLAIMANT NELSON TEDD 
EMPLDVEfl 
UBI NUMBER 
ACCOUNT ID 
RISK CLASS 
SERVICE LDC 

NOTICE OF DECISION 

Labor and Industries cannot ~•consider the o~der dated 08/06/2015 because the p~otast was not received within the ,o da» time limitation. That order is final and binding. 
Superviso~ of Industrial Insurance 
Bv Edward D Patrick 
Claim Manager 
<3,o> 902-4552 

HAILED TOt WRKER/A~TY - TED NELSON, X LAW OFFICES OF DAVID B. VAIL JENNIFER CROSS-EUTENEIER, PO BOX 57D7, TACOMA WA 98416-0707 PROVIDER - ANDERSON KEJTH V HD 
WASHINGTON ORTHOPAEDIC CTR, 1900 COOKS HILL RD, CENTRALIA W 

-----~-M•-~--~-------------------------------~------------------------ANY APPEAL FROM THIS ORDER MUST BE HADE IN WRITING TD THE BOARD I OF INDUSTRIAL INSURANCE APPEALS, P.O. BOX 42401, OLVKPlAr WA I 98504-2401 OR SUBMIT IT ON AN ELECTRONIC FORM FOUND AT I HTTPz//WWW.BIIA.WA.GOV/ WITHIN ,o DAYS AFTER VDU RECEIVE THIS I NOTICE, OR THE SANE SHALL BECONE FINAL. ------------------------~---------------------------------------------
Paga 1 of 1 FILE COPY 



PO BOX ~~291, OLVMPIAJ WASKIN6TON 98504-4291 

August 9, 2016 
TED NELSDN 
X LAW OFFICES OF DAVID B. VAIL AND JENNIFER CROSS--EUTENEIER PD BOX 5701 

CLAIM NUMBER AT8403' 
INJURY DATE 02/05/2015 DATE OF llRTH 01/15/19~8 CLAINANT NELSON TEDD TACOMA WA 98415-G707 

Dear Mr. Nelsonf 

After review of your clarified protest received on OS/12/281', I u de the decision to issue th~ not ti••l~ order. 

Your protest is 1n ~egards to the d•cision that was communicated on O8/Q6/2O16. that decision reduced Mr. Nelson's time losa compensation effective 06/01/2016 due to soc1.al securitv benefits he is eur~entl~ rece::i.vint.• 

The~• is no p~ot•st within 60 davs after the • ail date of the social securitv offse~ o~der. Therefore, I have made the determinatian that ~our protest to that order is not timel~. 

If you d1sagrea w1th this decision, subnit a written reauast far appeal w1t~in 60 davs after receiDt of the oot timely order . 

Sincerely, 

Edwa·rd D Patr-ick 
Claim Manager, Unit M 
PHONE, (3,D) 902-4352 
FAXa (560) 902-4Bi7 

•••** GD PAPERLESS••••~ Receive yaur claim related lnfarm~tion elect~onically 
Sign up nows www.eCorl"espondenee.1n1.w11.gov Translated correspondence will be sent by pnstal • a il ~*•*******•***••········ 

ORIG1 WRKER/ATTY - TED NELSON, X LAW OFFICES OF DAVID B. VAIL 

EXiilBIT J.:l 
Pa;• 1 of 1 FILE COPV CUH\14liUH> 
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17-2-00846-21 
cm 19 
Courts Declslon 

ifilllllllllllllllll 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

FOR LEWIS COUNTY 

8 TEDD. NELSON, 
No. l 7-2-00846-21 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

Plaintiff/ Appellant 

vs. 
DEPARTMENTOFLABOR and 
INDUSTRIES OF THE ST A TE OF 
WASHINGTON, 

Defendant I Respondent. 

RULING ON APPEAL FROM 
BOARD OF INDUSTRIAL 
INSURANCE APPEALS 

Docket No. 16 20975 

This appeal, brought by Appellant, challenges the June 2, 2017 decision of the Board of 

Industrial Insurance Appeals that denied his petition for review. 

PROCEDURAL BACKGROUND 

Ted Nelson filed a claim for benefits with the Department of Labor and Industries for an 

occupational disease, which claim was allowed in April of 2015. His time-loss compensation 
20 

benefits were set by an order in April 2015. On August 6, 2015, the Department issued an order 
21 

adjusting his compensation because it had determined that he was receiving Social Security 
22 

23 

24 

25 

26 

27 

28 

29 

30 

benefits. This order was not appealed until May 12, 2016, when Mr. Nelson filed a protest of the 

August 6, 2015 order. On August 9, 2016, the Department refused to reconsider its ruling 

because the initial appeal had not been made within sixty days of the August 6, 2015 order and 

therefore was untimely. This decision was appealed to the Board of Industrial Insurance Appeals 

which affirmed the decision of the Department. The Board held that the deadline for the appeal 

was missed and there was no basis for excusing the tardiness of Mr. Nelson's protest. This 

appeal to Superior Court timely followed. 

RULING ON APPEAL - I 



II. 

2 AUTHORITY AND DECISION 

J In early 2015, the Department issued a series of orders regarding Mr. Nelson's claim for 

4 benefits. The first order on April 8, 2015, allowed his claim for Bilateral Carpal Tunnel 

s Syndrome and started paying time loss compensation. This order contained the sixty-day appeal 

6 language which provides that the order becomes final sixty days from the date the order is issued 

1 unless an appeal or written request for reconsideration is filed. This order was affirmed by a 

s notice of decision on April 30, 2015 which order also contained the sixty-day appeal language. 

9 After a series of payment orders, a notice of decision was issued on July 10, 2015, that 

10 indicated the compensation was being adjusted due to Mr. Nelson's receipt of Social Security 

11 benefits. That decision was corrected and superseded by a subsequent notice of decision on 

12 August 6, 2015. The August 6, 2015 decision also contained the sixty-day appeal language. It is 

13 this order which is at the center of this appeal. After a series of additional decisions were entered 

14 that corrected the payment amount, Nelson filed a letter of formal protest on May 12, 2016. This 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

protest purported to challenge both the correcting order of March 22, 2016, and the original order 

dealing with Social Security offset dated August 6, 2015 . 
RCW 51.52.060(1) provides: 

A worker, beneficiary, employer, health services provider, or other person 
aggrieved by an order, decision, or award of the department must, before he or she 
appeals to the courts, file with the board and the director, by mail or personally, within 
sixty days from the day on which a copy of the order, decision, or award was 
communicated to such person, a notice of appeal to the board. 

There is no evidence to suggest that Mr. Nelson did not receive the August 6, 2015 order 

and there is no evidence to suggest that he filed any protest before May 12, 20 l 6. Nelson argues 

now that the series of temporary orders entered after August 6, 2015, had the effect of staying the 

requirement to file an appeal within sixty days. This argument is without merit. The subsequent 

orders did not change his basic rate but rather changed the reduction of his benefit because of the 

Social Security benefits he was receiving. The fact that his benefits would be reduced was 

established by the August 6, 2015 order and that order was not appealed. "The failure to appeal 

an order, even one containing a clear error of law, turns the order into a final adjudication, 

RULING ON APPEAL - 2 



precluding any re-argument of the same claim." Marley v. Dep't of Labor & Indus., 125 Wn.2d 

2 533,886 P.2d 189 (1994). 

3 The entry of subsequent orders may have changed the exact amount of benefits actually 

4 received by Mr. Nelson, but those changes appear to be related to the Social Security setoff that 

s is required by statute. RCW 51.32.220 and 51.32.225 require the State to deduct Social Security 

6 benefits from disability payments to eliminate double payments for the same disability. 

1 Following this mandated action does not render previous orders void and does nothing to stay the 

s sixty-day appeal requirement as stated on all of the relevant orders. 

9 Even if the orders entered after August 6, 20 I 5, were in error, they cannot be chaIIenged 

10 after the sixty days for appeal has passed if the Department has both personal and subject matter 

11 jurisdiction over the claim. Kingery v. Dep 't of Labor and Indus., 132 Wn.2d 162, 937 P.2d 565 

12 (1997). There is no claim in this case that the Department did not have personal and subject 

13 matter jurisdiction. 

14 Nelson's alternative argument is that, even though his protest was not timely, he should 

,s be granted equitable relief and allowed to proceed despite his non-compliance with the sixty-day 

16 rule. Case law is clear that in order to grant equitable relief under these circumstances, the court 

11 must find I )that the claimant was not competent to understand the notice of decision and 2) that 

1s the Department committed some type of misconduct in communicating its order to the claimant. 

19 Kingery 132 Wn.2d at 174. 

20 Here there is no evidence of either incompetence or misconduct. Appellant argues that 

21 since he was not represented by counsel at the time he was rendered incompetent. There is no 

22 case law to support this assertion and to allow this argument to succeed would mean that 

23 claimants could simply fire their attorney and thereby extend the appeal period. This would lead 

24 to an absurd result. 

2s Likewise, there is no evidence of any misconduct in communicating the decision to the 

26 Appellant. In Rodriguez v. Dep 't of Labor & Indus., 85 Wn.2d 949, 540 P.2d 1359 (1975), the 

21 court allowed a late protest because the claimant was illiterate, did not speak English and the 

2s Department did not provide an interpreter. No such misconduct occurred here. 

29 

30 
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2 

3 

CONCLUSION 

The Appellant's appeal of the August 9, 2016 decision wherein the Department decided 
that it would not reconsider its decision in the August 6, 2015 order was not timely. The August 

4 6, 2015 order became a final order when it was not appealed within the sixty-day appeal period. 
5 There is no equitable basis for relief from the sixty-day time bar for appeals. Accordingly, the 
6 decision of the Board of Industrial Insurance Appeals is affirmed. 
7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

Dated this 9ti2 o~ 
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CERTIFICATE OF MAILING 

SIGNED at Tacoma, Washington. 

The undersigned, under penalty of perjury pursuant to the laws of 

the State of Washington, hereby certifies that on the __ day of October, 

2019, the document to which this certificate is attached, Appellant's 

Opening Brief, was placed in the U.S. Mail, postage prepaid, and 

addressed to Respondent's counsel as follows: 

Alexander Yurivich Jouravlev 
Office of the Attorney General 
800 5th Ave., Suite 2000 
Seattle, WA 98104-3188 

'::µA.. 
DATED thisJb day of October, 2019. 
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