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I INTRODUCTION

This case involves an injured worker, Ted Nelson, who had already
reached retirement age and was receiving old-age retirement benefits from
the Social Security Administration prior to the time he was injured at work
or even applied for industrial insurance benefits. The State of
Washington, via RCW 51.32.220 and .225, having no independent right of
offset, wrongfully applied the federal Social Security offset to Mr.
Nelson’s time-loss benefits, thereby reducing his monthly time-loss
compensation by $1746 each month, the amount he was receiving in old-
age retirement benefits. When Mr. Nelson told the Department of Labor
and Industries the federal offset did not apply because he did not meet the
minimum requirements for offset under the statute, the Department
ignored the merit of his argument and wrongfully mischaracterized his
dispute as one of untimeliness of protest and appeal to their unlawful
orders.

The state’s authority to “reverse offset,” RCW 51.32.220 and .225,
is explicitly derived from the Social Security Act, 42 USC 424a(d). When
the Social Security Administration cannot offset, neither can the state.
Absent this federal “exception,” there is no independent authority held by

the state to offset anything related to Social Security benefits.



The Department, the Board of Industrial Insurance Appeals, and
Lewis County Superior Court summarily denied Mr. Nelson his
Constitutional right of due process to be heard on the merits of his appeals.
He asks this Court to reverse the lower court’s decision and order the
Department to pay restitution in the amount of $93,411, plus interest, for

all wrongfully withheld benefits.

II. ASSIGNMENTS OF ERROR
Assignments of Error:

1. The trial court erred in entering the order dated May 9, 2019, when
it applied the Social Security offset provisions to a worker who had
already attained full retirement age (66), was not receiving Social
Security disability benefits, and was not subject to the provisions
of the offset.

2. The trial court erred in entering the order dated May 9, 2019,
finding that Appellant’s appeal of the Department’s underlying
August 6, 2015 order was untimely, when the Department invited
Appellant’s protest of the January 20, 2016 order that specifically
incorporated the August 6, 2015 order by reference.



3. The trial court violated Mr. Nelson’s right to due process in
entering the order dated May 9, 2019, when denying Mr. Nelson
the opportunity to address the merits of the January 20, 2016 order
— the very subject of Mr. Nelson’s timely appeal.

4. The trial court erred in entering the order dated May 9, 2019 by

b 13

denying review of the Department’s “temporary” time-loss orders
that effectively deprived the worker of his right of due process to
dispute each inappropriately reduced payment of time loss.

1. STATEMENT OF THE CASE

Ted Nelson, born January 15, 1948, was 67 years old and was
already receiving Social Security refirement benefits when he filed a
worker’s compensation claim for occupational disease on February 5,
2015. CABR 227. On March 26, 2015, the Department issued a
“temporary” payment order that established the date of injury (February 5,
2015), the worker’s marital status (married), number of dependents (zero),
and monthly wages from all employment ($6077.54). CABR 10-11, 156-
157. Being a “temporary” order, as a matter of law, the March 26, 2015
order was not appealable as it contained no appealable language. Id.

On July 10, 2015, the Department issued an order reducing the
worker’s time-loss compensation rate based on Mr. Nelson’s receipt of

Social Security retirement benefits and assessed an overpayment of



$3442.58. CABR 42-43, 169-170. This order contained appealable
language. Id.

Within 60 days of its issuance, the Department exercised its
discretion to modify the July 10, 2015 order by issuing an order on August
6,2015. CABR 47-48, 174. The August 6, 2015 order specifically
corrected and superseded the July 10, 2015 order, stating essentially that a
calculation error had been made in the computation of the worker’s time-
loss rate, that time-loss still needed to be reduced by the amount of Social
Security retirement benefits Mr. Nelson was receiving, and an
overpayment still needed to be assessed, just in a different amount than
had been calculated in the July 10, 2015 order. Id. This order contained
appealable language. Id.

Five months after the August 6, 2015 order, the Department issued
an order dated January 20, 2016 stating:

Your compensation rate continues to be reduced effective

06/01/2015 due to Social Security offset established by the order

dated 08/06/2015.

CABR 55, 180 (empbhasis added). This order also contained appealable
language, providing 60 days to appeal. Id. Mr. Nelson timely appealed
this order on March 8, 2016. CABR 241-242. The written appeal
explicitly stated that it was meant to be a protest to the January 20, 2016

order contesting the application of the Social Security offset. /d.



On March 22, 2016, the Department issued an appealable order
correcting and superseding the order of January 20, 2016, reducing Mr.
Nelson’s wages at the time of injury to $5296.28 per month and
continuing to offset his time-loss compensation by his Social Security
retirement benefits. CABR 243-244. Specifically, the order stated:

Your compensation rate continues to be reduced cffective

06/01/2015 due to Social Security offset established by the order

dated 08/06/2015.

Id. (emphasis added). Mr. Nelson timely protested the March 22, 2016
order on May 12, 2016, asserting his disagreement that his time-loss
compensation should continue to be reduced effective June 1, 2015 by his
receipt of Social Security retirement benefits. CABR 245-246. Prior to
the worker’s compensation claim, he was already receiving full Social
Security retirement benefits and the offset did not apply to his situation.
Id. Inresponse, the Department issued an order dated August 9, 2016
stating Labor and Industries could not reconsider the order dated August 6,
2015 because the protest was not received within the 60-day time
limitation. CABR 247-248.

The parties agreed to a stipulated facts trial (CABR 221-226)
before the Board of Industrial Insurance Appeals (BIIA). CABR 140-143,
148-249, 289-317. The BIIA issued a Proposed Decision and Order

(PDO) rejecting Mr. Nelson’s protest and appeal, finding the worker’s



protest and appeal of the January 20, 2015 order untimely as it related
back to August 6, 2015 order. CABR 63-71. Mr. Nelson filed a timely
Petition for Review with the BIIA (CABR 4-20), which was rejected on
April 4, 2017, making the PDO the final Decision and Order of the BIIA
(CABR 1). Mr. Nelson appealed the BIIA’s decision to Lewis County
Superior Court. CP 1-4. After bench trial by stipulated facts (CP 5-28),
Judge Lawler affirmed the decision and order of the BIIA (CP 33-30).

Hence the present appeal.

IV.  SUMMARY OF ARGUMENT

Mr. Nelson was already 67 years old and receiving full Social
Security retirement benefits prior to filing his claim for industrial
insurance benefits. Having attained the full retirement age of 66, none of
Mr. Nelson’s pre-injury wages were subject to offset or reduction by the
Social Security Administration. When the worker applied for benefits
based on his occupational disease, the Social Security offset provision
proscribed by 42 U.S.C. § 424a, did not apply to him because he was
receiving old-age retirement benefits based on having attained (and
surpassed) retirement age (66 years old), as opposed to benefits due to

disability. Hence the reverse offset provision, 42 U.S.C. § 424a(d), that
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allowed the State of Washington to take advantage of the offset did not
apply as well.

Mr. Nelson had the right, as a matter of law, to appeal the
Department’s “continued reduction” of his time-loss compensation and did
so when he timely appealed the January 20, 2016 order. Even if he was
not able to reach back and attach all of the Department’s reductions since
inception on June 1, 2015 by having failed to timely appeal the August 6,
2015 order, the worker was still entitled, as a matter of law, to dispute the
continued application of the offset to his time-loss in the months going
forward since his protest of the January 20, 2016 order. Mr. Nelson was
summarily denied the opportunity to dispute the continued application of
the offset, and was summarily denied the opportunity to dispute each of
the Department’s bi-monthly time-loss orders when the Department
wrongfully applied the offset. The Department’s continued issuance of
“temporary” time-loss orders contained no appealable language and were
thus, non-reviewable. Because of the Department’s actions in issuing
“temporary” orders, it deprived Mr. Nelson of his right to due process in
objecting to those orders.

The Department wrongfully applied the Social Security offset
provision to Mr. Nelson’s time-loss compensation, and wrongfully

withheld $1746 each month from his benefits beginning June 1, 2015
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through October 15, 2019. The Department invited error and hence, the
worker’s appeal of the August 6, 2015 order by explicitly referencing it in
the January 20, 2016 order. In sum, the Department unlawfully withheld
$93,411 ($104,620.32, including simple 12% interest), of Mr. Nelson’s
vested time-loss compensation. The worker is entitled, as a matter of law,
to full restitution equal to the sum wrongfully taken by the Department of

Labor and Industries, plus interest.

V. ARGUMENT

Assignment of Error 1. The trial court erred in entering the order
dated May 9, 2019, when it applied the
Social Security offset provisions to a
worker who had already attained full
retirement age (66), was not receiving
Social Security disability benefits, and
was not subject to the provisions of the
offset.

Washington's Industrial Insurance Act, Title 51 RCW, governs
judicial review of workers' compensation cases. Rogers v. Dep't of Labor
& Indus., 151 Wn. App. 174, 179, 210 P.3d 355 (2009). This Court
reviews the superior court's decision, not the Board's order. RCW
51.52.140. As with the superior court's review of an administrative appeal,
this Court’s review is based solely on the evidence and testimony
presented to the Board. RCW 51.52.115; Bennerstrom v. Dep't of Labor &

Indus., 120 Wn. App. 853, 858, 86 P.3d 826 (2004).
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The Court of Appeals reviews the superior court's decision in the
same manner as other civil cases. Mason v. Georgia-Pac. Corp., 166 Wn.
App. 859, 863, 271 P.3d 381 (2012). Specifically, this Court reviews
whether substantial evidence supports the superior court's factual findings
and whether the superior court's conclusions of law flow from those
findings. Rogers, 151 Wn. App. at 180. The superior court's construction
of a statute is a question of law, which this Court reviews de novo. Mason,
166 Wn. App. at 863. Substantial weight is given to an agency's
interpretation of the law it administers. Bennerstrom, 120 Wn. App. at
858. This Court reviews the record in the light most favorable to the party
who prevailed in superior court. Rogers, 151 Wn. App. at 180.

The Social Security Act allows the federal government to reduce
the amount of Social Security disability benefits it pays to a worker under
the age of 66 who also receives state disability benefits. 42 U.S.C. § 424a;
Henderson v. Dep't of Labor & Indus., 197 Wn. App. 1032, 1036, 2017
Wash. App. LEXIS 160 (Wash. Ct. App., Jan. 17,2017). 42 U.S.C. §
424a(d) contains an exception to the general offset rule: it allows for a
“reverse offset” if a state passes enabling state legislation. Frazier v.
Dep't of Labor & Indus., 101 Wn. App. 411, 416, 3 P.3d 221 (2000).
Reverse offset provisions allow the state to take advantage of the offset the

federal government would otherwise make and thus shift costs to the
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federal government. Harris v. Dep't of Labor & Indus., 120 Wn.2d 461,
469, 843 P.2d 1056 (1993); Allan v. Dep't of Labor & Indus., 66 Wn. App.
415, 419, 832 P.2d 489 (1992). Our legislature passed RCW 51.32.220
and RCW 51.32.225 in order to take advantage of this exception. Frazier,
101 Wn. App. at 416-17.

The constitutionality of 42 U.S.C. § 424a was upheld in
Richardson v. Belcher, 404 U.S. 78,30 L. Ed. 2d 231, 92 S. Ct. 254
(1971), when the court held that an offset could be permitted when Social
Security disability benefits and workmen's compensation benefits paid on
account of permanent or partial disability, duplicated efforts to provide
the same relief. This reasoning was expressly adopted by the court in
Ravsten v. Dep't of Labor & Indus., 108 Wn.2d 143, 149, 736 P.2d 266,
268 (1987).

The same would hold true in this instance, if the Mr. Nelson was
receiving Social Security disability benefits and worker’s compensation
(disability) benefits. But this is not the case. Mr. Nelson was receiving
old-age retirement benefits after having attained the full retirement age of
66 years old. In this instance, the offset contemplated by the Social
Security Act implicitly waives offset against a worker’s industrial

insurance benefits by limiting the application of the statute to persons who
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have not yet attained retirement age, and only those who are receiving
Social Security disability benefits. 42 U.S.C. § 424a.

Section 424a requires a reduction in disability benefits, only for
“month[s] prior to the month in which an individual attains retirement
age,” as defined in 42 U.S.C.S. § 416(1)(1). Retirement age is defined as
66 years of age for individuals who attain early retirement age' after
December 31, 2004, and before January 1, 2017. 42 U.S.C.S. § 416(1)(1).
Even if an individual had not yet attained the age of retirement, the Social
Security offset provisions only apply to individuals who are both “entitled
to benefits under 42 U.S.C.S. § 423,” and entitled to “periodic benefits on
account of his or her total or partial disability.” By its plain language,
42 U.S.C.S. § 423 only pertains to federal Social Security disability
benefits, not old-age retirement benefits. To qualify for disability
insurance benefits, one must be:

§ 423. Disability insurance benefit payments

(a)(1)(A) is insured for disability insurance benefits (as

determined under subsection (¢)(1)), and (B) has not

attained retirement age (as defined in section 216(1) [42

USCS § 416(1)])

42 U.S.C.S. § 423 (emphasis added).

! “Early retirement age” means “age 62 in the case of an old-age, wife’s, or husband’s
insurance benefit. 42 U.S.C.S. § 416(1)(2).

15



Under RCW 51.32.220 and RCW 51.32.225, workers'
compensation benefits can only be reduced by the amount a person
receives in Social Security disability benefits or by an amount calculated
under the Social Security Act pursuant to the reduction calculated by 42
U.S.C. § 424a, whichever is less. Birgen v. Dep't of Labor & Industries,
186 Wn. App. 851, 856, 347 P.3d 503, review denied, 184 Wn.2d 1012
(2015). However, if there is no offset pursuant to 42 U.S.C. § 424a,
because the worker has already attained retirement age and is not
receiving Social Security disability benefits, then there is equally no
“reverse offset” to apply pursuant to 42 U.S.C. § 424a(d). Consistent with
this intent is RCW 51.32.225, which states:

This reduction does not apply to workers who had applied to

receive social security retirement benefits prior to the date

of their injury or to workers who were receiving social

security benefits prior to their injury.
RCW 51.32.225(1) (emphasis added).
Likewise, RCW 51.32.220 states:

(1) For persons receiving compensation for temporary or

permanent total disability pursuant to the provisions of this

chapter, such compensation shall be reduced by an amount
equal to the benefits payable under the federal old-age,
survivors, and disability insurance act as now or hereafter

amended not to exceed the amount of the reduction
established pursuant to 42 U.S.C. Sec. 424a.

16



RCW 51.32.220(1) (emphasis added). Absent an actual reduction by the
Social Security Administration, the State of Washington had no authority
to offset and thereby reduce Mr. Nelson’s industrial insurance benefits. 42
U.S.C. §. 424a(d). Plain and simple, the Department wrongfully applied

the offset.

Assignment of Error 2. The trial court erred in entering the order
dated May 9, 2019, finding that
Appellant’s appeal of the Department’s
underlying August 6, 2015 order was
untimely, when the Department invited
Appellant’s protest of the January 20,
2016 order that specifically incorporated
the August 6, 2015 order by reference.

When Mr. Nelson attempted to dispute the offset, the Department
mischaracterized the nature of his dispute as one of timeliness of appeal
and denied him the very opportunity to fully and fairly dispute the merit of
his claim, which was the past application of the Social Security offset
against his current time-loss compensation. The BIIA further
compounded the injustice by denying Mr. Nelson a full and fair
opportunity to dispute the continued application of the offset to his time-
loss from January 20, 2016 forward, the very order he timely appealed.
The January 20, 2016 order included the statutory appealable language

and stated:
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Your compensation rate continues to be reduced effective
06/01/2015 due to Social Security offset established by the
order dated 08/06/2015.

This order becomes final 60 days from the date it is
communicated to you unless you do one of the following:
File a written request for reconsideration with the
Department or file a written appeal with the Board of
Industrial Insurance Appeals. If you file for
reconsideration, you should include the reasons you believe
this decision is wrong and send it to: Department of Labor
and Industries, PO Box 44291, Olympia, WW 98504-4291.
We will review your request and issue a new order. If you
file and appeal, send it to: Board of Industrial Insurance
Appeals, PO Box 42401, Olympia, WA 98504-2401 or
submit it on an electronic form found at
HTTP://WWW .BIA. WA.GOV/.

CABR 126. Mr. Nelson timely protested the January 20, 2016 order on
March 8, 2016:
Please consider this letter a formal protest an request for
reconsideration to the Department order dated 01/20/2016
received in this office on 01/21/2016 a copy of which is
enclosed.
It is our position that this order is void and unlawful as he
was receiving Social Security Retirement when he was
injured. As he was receiving these benefits when he was
working he should not be subject to any offset. Therefore,
we request that the Department cancel this order and issue
an adjustment warrant.
CABR 241-242 (emphasis added). There is no dispute Mr. Nelson timely
protested the January 20, 2016 order that specifically incorporated the
August 6, 2015 order. The only purpose of this order was to reaffirm the

offset that was implemented by order dated August 6, 2015. The
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Department invited reopening of the August 6, 2015 order. If the
Department did not intend this, it should not have issued the order at all
and certainly should not referenced appealable language in the order itself.

The basic premise of the invited error doctrine is that a “party who
sets up an error at trial cannot claim that very action as error on appeal.”
In re Pers. Restraint of Serano Salinas, 189 Wn.2d 747, 755, 408 P.3d
344, 347-48 (2018) (quoting State v. Momah, 167 Wn.2d 140, 153, 217
P.3d 321 (2009)). In determining whether the invited error doctrine
applies, the court considers whether the defendant affirmatively assented
to the error, materially contributed to it, or benefited from it.” Id.
(emphasis in the original). Here, the Department singlehandedly created
the January 20, 2016 order that clearly invited review of the August 6,
2015 order. The Department materially contributed to the creation of the
January 20, 2016 order and should be prohibited from asserting Mr.
Nelson’s invited appeal of the August 6, 2015 order was untimely.

When brought to the attention of Lewis County Superior Court,
Judge Lawson erred in not considering the doctrine of invited error. He
further erred by summarily adopting the BIIA’s flawed reasoning based on
timeliness of appeal. Even though the agency and the lower court did not
consider invited error, at the very least, both tribunals should have

considered Mr. Nelson’s timely disagreement with the Department’s
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continuation of the application of the offset and continued reduction of

his bi-monthly time-loss checks from January 20, 2016 forward.

Assignment of Error 3. The trial court erred in entering the order
dated May 9, 2019, when it failed to
provide the worker simple procedural
due process when refusing Mr. Nelson the
opportunity to address the merits of the
January 20, 2016 order — the very subject
of Mr. Nelson’s timely appeal.

At the most rudimentary level, Mr. Nelson was denied the basic
opportunity to be heard on the merits of his complaint. Procedural due
process under the Fourteenth Amendment, U.S. Const. amend. XIV, § 1,
requires that an individual receive notice of the deprivation and an
opportunity to be heard to guard against erroneous deprivation of a
protected interest. To determine whether a particular procedure for
providing notice and an opportunity to be heard is constitutionally
adequate, a court must assess the risk of erroneous deprivation in light of
the competing interests at stake. To do so, the court must first recognize
that there are different ways in which a deprivation might be erroneous.
For instance, a deprivation might be erroneous based on a statutory or
regulatory violation, where there is an error in applying the law as written
to the facts presented. Fields v. Dep't of Early Learning, 193 Wn.2d 36,

38,434 P.3d 999, 1001 (2019). Here, by mischaracterizing the nature of
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Mr. Nelson’s appeal as a singular issue of timeliness, the agency and
lower court circumvented the worker’s right to be heard on the actual
merits of his appeal of both the January 20, 2016 and August 6, 2015

orders.

Assignment of Error 4. The trial court erred in entering the order
dated May 9, 2019 by refusing Mr. Nelson
the opportunity to address the
“temporary” time-loss orders and
effectively depriving him of his right of
due process to dispute each
inappropriately reduced payment of time
loss.

By continuing to issue “temporary” time-loss orders for every
month following the August 6, 2015 offset order, the Department
effectively deprived Mr. Nelson of his right to procedural due process to
dispute the actual computation of each time-loss payment. At its core,
procedural due process requires notice and an opportunity to be heard.
The Department issued a mass of “temporary” time-loss orders before and
after the disputed orders of August 6, 2015 (CABR 47-48, 174) and
January 20, 2016 (CABR 55, 180):

April 29,2015 (CABR 14, 32-33, 159-160),
May 12, 2015 (CABR 35, 162),

May 26, 2015 (CABR 36-37, 163-164),
June 9, 2015 (CABR 39, 166),

June 23,2015 (CABR 40, 167),

July 7, 2015 (CABR 41, 168),
July 21, 2015 (CABR 44, 171),

NHoUnAEW —
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8. August 5, 2015 (CABR 45-46, 172-173),

9. August 18, 2015 (CABR 49-50, 175),

10. September 1, 2015 (CABR 51-52, 176-177), and

11. September 15, 2015 (CABR 53-54, 178-179).

None of the “temporary” time loss orders contained any appealable
language. By definition, each was non-reviewable. By issuing these types
of non-reviewable orders, the Department effectively removed Mr.
Nelson’s ability to dispute and appeal each order to a higher authority.
This, in and of itself, amounted to another denial of procedural due
process. Had the orders contained the right of appeal, Mr. Nelson could
have renewed his objection that its provisions of 42 U.S.C. § 424a(d) did
not apply because he had already attained retirement age, and was already

receiving old-age retirement (not disability) benefits prior to his

application for industrial insurance benefits.

VI.  CONCLUSION
The Department of Labor and Industries exceeded its authority to
apply the “reverse offset” contained in 42 U.S.C. § 424a(d). When Mr.
Nelson raised timely notice to the Department objecting to the application
of the offset, he was ignored and summarily dismissed under the
mischaracterization of having filed an untimely appeal. This
mischaracterization tainted the worker’s further appeals to the BIIA and

Lewis County Superior Court.
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Mr. Nelson deserved due process. He received none. He is asking
the Court of Appeals to right this wrong. The worker is entitled to
restitution for the $93,411 in vested wage-replacement benefits the
Department wrongfully withheld from him, plus interest.

Respectfully submitted,

.

S —
iq

ue’ Jinhong
Attorney for Appellant
WSBA#28293

{
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VII. APPENDIX

Department Orders

1.

July 10, 2015 order (reducing the worker’s time-loss compensation
rate based on Mr. Nelson’s receipt of Social Security retirement
benefits and assessed an overpayment of $3442.58.) CABR 42-43,
169-170.

August 6, 2015 order (specifically correcting and superseding the
July 10, 2015 order, stating essentially that a calculation error had
been made in the computation of the worker’s time-loss rate, that
time-loss still needed to be reduced by the amount of Social
Security retirement benefits Mr. Nelson was receiving, and an
overpayment still needed to be assessed, just in a different amount
than had been calculated in the July 10, 2015 order.) CABR 47-
48, 174.

January 20, 2016 order:

Your compensation rate continues to be reduced effective
06/01/2015 due to Social Security offset established by the
order dated 08/06/2015. CABR 55, 180 (emphasis added).

Mr. Nelson’s timely protest of the January 20, 2016 order. CABR
241-242.

March 22, 2016 order correcting and superseding the order of
January 20, 2016:

Your compensation rate continues to be reduced cffective
06/01/2015 due to Social Security offset established by the
order dated 08/06/2015. CABR 243-244 (emphasis added).

Mr. Nelson’s timely protest of the March 22, 2016 order (asserting
his disagreement that his time-loss compensation should continue
to be reduced effective June 1, 2015 by his receipt of Social
Security retirement benefits.) CABR 245-246.
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7. August 9, 2016 order (stating Labor and Industries could not
reconsider the order dated August 6, 2015 because the protest was
not received within the 60-day time limitation.) CABR 247-248.

Lower Court Decision (Lewis County Superior Court)

8. Judge Lawler’s Decision. CP 30-33.
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STATE_OF WASHINGTON

DEPARTMENT OF LABDR AND INDUSTRIES
DIVISION OF INDUSTRIAL INSURANCE
PO BOX 44281

DLYMPIA, WA 98504-4281

TED NELSON
PO BOX 6

97
MOSSYRDCK WA 98564-~0697

The compensation on vour claim is bein
because you receive

< >k
-
o

EMPLOYE

UBI NUMBER
ACCOUNTY 1D
RISK CLASS
SERVICE LOC

NOTICE OF DECISION

rate is $1696.58 per month,

This rate is based on monthly Social Sec
your spouse totaling $1746.00 and 80 per
earnings in the amount of £05.00 per mant

Security.

This new rate is not bein
by law: therefore an over

06/01/2015

be deducted from vour benefits

month.

NOTIFY THE DEPARTMENT OF LABOR AND I
CHANGES IN YOUR SOCIAL SECURITY BENE

INCREASES,

Supervisor

through 07/31/2015.

of Industrial Insurance

By Patricia Richardson
Sso Benefits Specialist

PHONE :
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THIS ORDER BECOMES FINAL 60 DAYS FROM TH
COMMUNICATED TOD YOU UNLESS YOU DD ONE OF
A WRITTEN REQUEST FDR RECONSIDERATION WIT
FILE A WRITTEN APPEAL WITH THE
IF YOU FILE FOR RECONS
REASONS YOU BELIEVE THIS DECISION IS WRONG
DEPARTMENT OF LABOR AND INDUSTRIES,
WE WILL REVIEW YOUR REQUEST AND ISSUE A NEW ORDER.

SEND IT TO: BOARD OF INDUSTRIAL INSURANCE
OLYMPIA WA 98504-2461 DR SUBMIT IT OGN AN
T HTTP: //WWW.BITA.WA.G0V/,
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STATE OF WASHINGTON MAILINE DATE 07/10/2015
DEPARTMENT OF LABDR AND INDUSTRIES CLAIM NUMBER AT84036
DIVISION OF INDUSTRIAL INSURANCE INJURY DATE 02/05/2015
PD BOX 44281 CLAIMANT NELSON TED D
OLYMPIA, WA 98B504-4281

EMPLOYER *¥N/ A%

UBJ NUMBER *N/ A%

SERVICE LOC Olympia

MAILED TO: WORKER - TED NELSON
PO BOX 697, MOSSYROCK WA 98564-0697
PROVIDER - ANDERSON KEITH V MD
WASHINGTON ORTHOPAEDIC CTR, 1900 COOKS HILL RD, CENTRALIA W

—-----———-o-----u---—----—_—_-——-—--——-—--m--—.-—b—--n——--u-—-—-—-—.—-—-----

THIS ORDER BECOMES FINAL 60 DAYS FROM THE DATE IT IS
COMMUNICATED TO YOU UNLESS YOU DD ONE OF THE FOLLOWING: FILE

A WRITTEN REQUEST FOR RECONSIDERATION WITH THE DEPARTMENT DR
FILE A WRITTEN APPEAL WITH THE BOARD OF INDUSTRIAL INSURANCE
APPEALS. IF YOU FILE FOR RECONSIDERATION, YOU SHOULD INCLUDE THE
REASONS YOU BELIEVE THIS DECISION IS WRONS AND SEND IT TO:
DEPARTMENT OF LABOR AND INDUSTRIES, PO BOX %4291, OLYMPIA, WA
98504~4291. WE WILL REVIEW YOUR REQUEST AND ISSUE A NEW ORDER.,
IF YOU FILE AN APPEAL, SEND IT TO: BOARD OF INDUSTRIAL INSURANCE
APFEALS, PD BOX 42401, OLYMPIA WA 98504-2401 OR SUBMIT IT ON AN
ELECTRONIC FORM FOUND AT HTTP://WWW.BIIA.WA.GDOV/.
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STATE OF WASHINGTON HAILING DATE 07/10/2015
DEPARTMENT OF LABOR AND INDUSTRIES CLAIM NUMBER AT84036
DIVISION OF INDUSTRIAL INSURANCE INSURY DATE 802/05/2015
PO BOX 44281 CLAIMANT NELSON TED 1
OLYMPIA, WA 9B504-4281

EMPLDYER *N/ A%

UBI NUMBER %N/ A%

ACCOUNT ID EN/AXE

RISK CLASS 5003

SERVICE LoC Olympia
TED NELSON
PO BOX 697

MOSSYROCK WA 98564-0697

NOTICE OF DECISION

The compensation on your claim is being adjusted effeetive 06/01/2015
because you receive Social Security benefits. Your new compensation
rate is $1696.58 per month.

This rate is based on monthly Social Security pavments for you and
vour spouse totaling $1746.00 and 80 percent of vour highest year's
earnings in the amount of ¢0.00 per manth, as provided by Social
Security.

This new rate is not being implemented until 08/01/2015, as requireg
by law: therefore an overpavment has occurred for the period from
D6/01/2015 through 87/31/2015. This overpayment is $3492.00 and will
be deducted from vour benefits at an initial rate of 426,14, per
month,

NOTIFY THE DEPARTMENT OF LABOR AND INDUSTRIES IMMEDIATELY OF ANY
CHANGES IN YODUR SOCIAL SECURITY BENEFITS, OTHER THAN COST OF LIVING
INCREASES.

Supervisor of Industrial Insurance
By Patricia Richardson

8so Benefits Specialist

PHONE: 360-902-511¢

THIS ORDER BECOMES FINAL 60 DAYS FROM THE DATE IT IS
COMMUNICATED TO YOU UNLESS YOU DD ONE OF THE FOLLDWINE: FILE

A WRITTEN REQUEST FOR RECONSIDERATION WITH THE DEPARTMENT OR
FILE A WRITTEN APPEAL WITH THE BOARD OF INDUSTRIAL INSURANCE
APPEALS. IF YOU FILE FOR RECONSIDERATION, YOU SHOULD INCLUDE THE
REASONS YOU BELIEVE THIS DECISION IS WRONG AND SEND IT TO:
DEPARTMENT OF LABDR AND INDUSTRIES, PD BOX 44291, OLYMPIA, WA
98504-4291. WE WILL REVIEW YOUR REQUEST AND ISSUE A NEW ORDER.
IF YOU FILE AN APPEAL, SEND IT TO: BOARD OF INDUSTRIAL INSURANCE
APPEALS, PD BOX 42401, O0LYMPIA WA 98504-2401 DR SUBMIT IT ON AN
ELECTRONIC FORM FOUND AT HTTP://WWW.BIIA.WA.GOV/.
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ATE OF WASHINGTON MAILING DATE 07/10/20815
PARTMENT OF LABOR AND INDUSTRIES CLAIM NUMBER ATB86036
VISION OF INDUSTRIAL INSURANCE INJURY DATE 02/05/2015
BOX 64281 CLAIMANT NELSON TED D
YMPIA, WA 98506-4281

EMPLOYER XN/AR

UBI NUMBER %N/AR

ACCOUNT ID ®N/A%

RISK CLASS 5003

SERVICE LOC Olympia

ILED TO: WORKER - TED NELSON
PO BDX 697, MOSSYROCK WA 98564-0697
PROVIDER - ANDERSON KEITH V MD
WASHINETON URTHOPAEDIC CTR, 1900 COOKS HILL RD, CENTRALIA W

u.——--—-—a—---—-.—————ww------—-----r--—---———u-————-—-u———-.—-—-—-——-—----—_

THIS ORDER BECOMES FINAL 60 DAYS FRDM THE DATE IT IS
COMMUNICATED TD YOU UNLESS YOU DO ONE OF THE FOLLOWING: FILE

A WRITTEN REQUEST FOR RECONSIDERATION WITH THE DEPARTMENT OR
FILE A WRITTEN APPEAL WITH THE BOARD OF INDUSTRIAL INSURANCE
APPEALS. IF YOU FILE FOR RECONSIDERATION, YOU SHOULD INCLUDE THE
REASONS YOU BELIEVE THIS DECISION IS WRONG AND SEND IT TO:
DEPARTMENT OF LABDR AND INDUSTRIES, PO BOX 46291, OLYMPIA, WA
98504-4291. WE WILL REVIEW YOUR REQUEST AND ISSUE A NEW ORDER.,
IF YOU FILE AN APPEAL, SEND IT TO: BDARD OF INDUSTRIAL INSURANCE
AFPEALS, PD BOX 42401, OLYMPIA WA 98504-2401 DR SUBMIT IT ON AN
ELECTRONIC FORM FOUND AT HTTP://WWW.BIIA.WA.GDV/.
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STATE _OF WASHINGTON MAILING DATE 08/06/2015
DEPARTMENT OF LABOR AND INDUSTRIES CLAIM NUMBER AT8403¢
DIVISION OF INDUSTRIAL INSURANCE INJURY DATE 02/05/2015
PO BOX 44281 CLAIMANT NELSON TED D
OLYMPIA, WA 98504-4281

EMPLOYER %N/ Ax

M
UBI NUMBER ®N/Ax
SERVICE LOC Olympia

TED NELSON
PD BOX 697
MOSSYRDCK WA 98564-0697

NOTICE OF DECISION
This order corrects ang supersedes the order{s) of 867/10/2015.

The compensation on your claim is being adjusted effective 06/01/2015
because you receive Social Security benefits. Your new compensation
rate is $2,321.87 per month.

This rate is based on monthly Social Security payments for you and
vour spouss totaling 61,746.00 and vour highest year’s earnings of
¢61,018.00 ¥for 2014.

This new rate is not being implemented until 08/01/2015, as required
by law: therefore an overpayment has occurred for the perind from
06/01/2015 through 07/31/2015. This overpayment is $2,241.42 and will
be deducted from your benefits at an initial rate of $373.57, per
month.

All prior overpayment deductions remain applied to this overpayment.

NOTIFY THE DEPARTMENT OF LABOR AND INDUSTRIES IMMEDIATELY OF ANY
CHANGES IN YOUR SDCIAL SECURITY BENEFITS, OTHER THAN COST OF LIVING
INCREASES.

Supervisor of Industrial Insurance
By Christina L Gilson

Ssp Benefits Specialist

PHOKE: 360-902-5119

THIS ORDER BECOMES FINAL 60 DAYS FROM THE DATE 1T IS
COMMUNICATED 7D YOU UNLESS YOU DO ONE OF THE FOLLOWING: FILE

A WRITTEN REQUEST FOR RECONSIDERATION WITH THE DEPARTHENT OR
FILE A WRITTEN APPEAL WITH THE BOARD OF INDUSTRIAL INSURANCE
APPEALS. IF YOU FILE FOR RECONSIDERATION, YOU SHOULD INCLUDE THE
REASONS YOU BELIEVE THIS DECISION IS WRONG AND SEND IT TO:
DEFARTMENT OF LABDR AND INDUSTRIES, PO BOX 44291, OGLYMPIA, WA
98504-5291. WE WILL REVIEW YOUR REQUEST AND ISSUE A NEW ORDER.
IF YOU FILE AN APPEAL, SEND IT TO: BOARD OF INDUSTRIAL INSURANCE
APPEALS, PD BOX 42401, OLYMPIA WA 98504-2401 OR SUBMIT IT ON AN
ELECTRONIC FORM FOUND AT HTTP://WWW.BIIA.WA,.GDV/,
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STATE _OF WASHINGTON MAILING DATE 08/06/2015
DEPARTMENT OF LABOR AND INDUSTRIES CLAIM NUMBER AT8403¢
DIVISION OF INDUSTRIAL INSURANCE INJURY DATE 02/05/2015
PO BOX 44281 CLAIMANT NELSON TED D
OLYHPIA, WA 98504-4281

EMPLOYER ¥N/Ax

UBI NUMBER %*N/A%
ACCOUNT ID ¥N/Ax
RISK CLASS 5po3
SERVICE LOC Olympia

MAILED TO: WORKER - TED RELSDN
PO BOX 697, MOSSYROCK WA 98566-0697
PROVIDER - ANDERSON KEITH V MD
WASHINGTON ORTHOPAEDIC CTR, 1900 CODKS HILL RD, CENTRALIA W

THIS ORDER BECOMES FINAL 60 DAYS FROM THE DATE IT IS
COMMUNICAYED TD YOU UNLESS YOU DO ONE OF THE FOLLOWING: FILE

A WRITTEN REQUEST FOR RECONSIDERATION WITH THE DEPARTMENT OR
FILE A WRITTEN APPEAL WITH THE BOARD OF INDUSTRIAL INSURANCE
APPEALS. IF YDU FILE FOR RECONSIDERAYION, YOU SHOULD INCLUDE THE
REASONS YOU BELIEVE THIS DECISION IS WRONG AND SEND IT T0:
DEPARTMENT OF LAERDR AND INDUSTRIES, PO BOX 44291, OLYMPIA, WA
98504-4291. WE WILL REVIEW YOUR REQUEST AND ISSUE A NEW ORDER.
IF YOU FILE AN APPEAL, SEND IT TO: BOARD OF INDUSTRIAL INSURANCE
APPEALS, PO BOX 642401, OLYMPIA WA 98504~-2401 OR SUBMIT IT ON AN
ELECTRONIC FORM FOUND AT HTTP://WWW.BIIA.WA.GDV/,
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STATE_OF WASHINGTON

DEPARTMENT OF LABOR AND INDUSTRIES
DIVISION OF INDUSTRIAL INSURANCE
PD BOX %4281

OLYMPIA, WA 98504-428]

TED NELSON
PD BOX €97
MOSSYRDCK WA 98564-0697

MAILINE DATE 08/06/2015
CLAIM NUMBER AT84036

INJURY DATE 02/05/2015
CLAIMANT NELSON TED D
EMPLOYER %N/ A%

UBI NUMBER ®N/A%
ACCOUNT ID %N/AR

RISK CLASS 5003

SERVICE LOC Dlympia

NOTICE OF DECISION

This order corrects and supersades the order(s) of 07/10/2015.

The compensation on voeur claim is being adjusted effective 06/01/2015
because you receive Social Security benefits. Your new compensation

rate is $2,321.87 per month.

This rate is based on monthly Social Security payments for yvou and

vour spouse totaling ¢1,746.00 and vour

©61,018.08 for 2014,

This new rate is not being implemented until 08/01/2015, as required

highest year's earnings of

by law: therefore an averpavment has occurred for the period from

P6/01/2015 through 07/31/2015.
be deducted from your benefits
month,

All prior overpayment deductions remain applied to this averpayment.

NOTIFY THE DEPARTMENY OF LABDR AND I
CHANGES IN YOUR SOCIAL SECURITY BENE

INCREASES,

Supervisor of Industrial Insurance
By Christina L Gilson

Sso Benefits Specialist

PHONE: 360-%02-5119

-.-----——u----———--—-.---_-.-.—-.--——c—---

THIS ORDER BECOMES FINAL 60 DAYS FROM THE

NDUSTRIES IMMEDIATELY OF ANY
FITS, OTHER THAN COST OF LIVING

DATE IT IS

COGHMMUNICATED TD YOU UNLESS YOU DD ONE OF THE FOLLOWING: FILE

A WRITTEN REQUEST FOR RECONSIDERATION WITH

THE DEPARTHMENT OR

FILE A WRITTEN APPEAL WITH THE BOARD OF INDUSTRIAL INSURANCE

APPEALS,

98504-46291.
IF YOU FILE AN APPEAL,
APPEALS, PD BOX 42401,
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IF YOU FILE FOR RECONSIDERATION,
OU BELIEVE THIS DECISION IS WRONS
DEPARTMENT OF LABDR AND INDUSTRIES,

YOU SHOULD INCLUDE THE
AND SEND IT TO:
PO BOX 64291, OLYMPIA, WA

WE WILL REVIEW YOUR REQUEST AND ISSUE A NEW ORDER.
SEND IT TO: BOARD OF INDUSTRIAL INSURANCE
OLYMPIA WA 98504-2401 OR SUBMIT IT ON AN

ELECTRONIC FORM FOUND AT HTTP://WWW.BIIA.WA.GOV/.
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STATE_OF WASHINBSTON MAILING DATE 01/20/2016

DEPARTMENT OF LABOR AND INDUSTRIES CLAIM NUHBER AT84036
DIVISION OF INDUSTRIAL INSURANCE INJURY DATE §2/05/2015
PO BOX 664291 CLAIMANT NELSON TED D

OLYHPIA, WA 98504-4291
EMPLOYER xN/A%
UBI NUMBER %N/ Ax

RISK CLASS 5003
SERVICE LoC Olympia

TED NELSON
% LAW OFFICES OF DaAVI
JENNIFER CROSS-EUTENE
PO BOX 5707
TACOMA WA 98415-0707

D B. VAIL AND
IER

NOTICE OF DECISION

Your compensation rate continues tp be reduced effective 06/01/2015
due top Social Security offset established by the order dated
B8/06/2015,

Supervisor of Industrial Insurance
By Edward D Patrick

Claim Manager

(360) 902-4352

MAILED T0: WRKER/ATTY - TED NELSON, % LAW OFFICES OF DAVID B. VAIL
JENNIFER CROSS-EUTENEIER, PD BOX 5707, TACOMA WA 98415~-0707
PROVIDER - ANDERSON KEITH ¥V MD
WASHINGTON ORTHOPAEDIC CTR, 1900 COOKS HILL RD, CENTRALIA W

THIS ORDER BECOMES FINAL 60 DAYS FROM THE DATE IT IS
COMMUNICATED TD YOU UNLESS YOU DO ONE OF THE FOLLOWING: FILE

A WRITTEN REQUEST FOR RECONSIDERATION WITH THE DEPARTMENT OR
FILE A WRITTEN APPEAL WITH THE BOARD OF INDUSTRIAL INSURANCE
APPEALS. IF YOU FILE FOR RECONSIDERATION, YOU SHOULD INCLUDE THE
REASONS YDU BELIEVE THIS DECISION IS WRONG AND SEND IT TO:
DEFARTMENT OF LABODR AND INDUSTRIES, PO BOX 44291, OLYMPIA, WA
98506-4291, WE WILL REVIEW YOUR REQUEST AND ISSUE A NEW ORDER.
IF YOU FILE AN APPEAL, SEND IT TO: BOARD OF INDUSTRIAL INSURANCE
APPEALS, PO BOX 62401, OLYMPIA WA 98504-2401 OR SUBMIT IT ON AN
ELECTRONIC FORM FOUND AT HTTP://WWW.BIIA.WA.GDV/.
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STATE_OF WASHINGYON MAILING DATE 01/20/2016
AT84036

DEPARTMENY OF LABOR AND INDUSTRIES CLAIM NUMBER
DIVISION OF INDUSTRIAL INSURANCE INJURY DATE 02/05/2015
PO BOX 44291 CLAIMANT NELSON TED D

OLYNPIA, WA 98504-429]
EMPLOVYER %#N/Ax
UBI NUMBER *N/ A%
ACCOUNT ID %N/Ax%
RISK CLASS 5003
SERVICE LDC Olympia

TED NELSON

¥ LAW OFFICES OF DAYID
JENNIFER CROSS-EUTENEIX
PD BOX 5707

TACOMA WA 98415-0787

B. VAIL AND
ER

NOTICE OF DECISION

Your compensation rate continues to be reduced effective 06/01/2015
due tp Social Security offset established by the erder dated
08/06/2015.

Supervisor of Industrial Insurance
By Edward D Patrick

Claim Manager

(360) 902-4352

MAILED TO: WRKER/ATTY - TED NELSON, X LAW OFFICES OF DAVID B. VAIL
JENNIFER CROSS-EUTENEIER, PO BOX 5707, TACOMA WA 98415-0707
PROVIDER - AMDERSON KEITH V MD
WASHINGTON ORTHOPAEDIC CTR, 1500 COOKS HILL RD, CENTRALIA W

—_--——-—---woww'k‘mb——mnﬁ———wuw—'vuw'l-u-whw:“iv-u---hhw-mn—u--—u-—-w—u-—-———«-—u-'—

THIS ORDER BECDMES FINAL 60 DAYS FROM THE DATE IT 1Is
COMMUNICATED TO YOU UNLESS YOU DD ONE OF THE FOLLOWING: FILE

A WRITTEN REQUEST FOR RECONSIDERATION WITH THE DEPARTMENT OR
FILE A WRITTEN APPEAL WITH THE BOARD OF INDUSTRIAL INSURANCE
APPEALS. IF YOU FILE FOR RECONSIDERATION, YOU SHOULD INCLUDE THE
REASONS YOU BELIEVE THIS DECISION IS WRONG AND SEND IT TaO:
DEPARTMENT OF LABOR AND INDUSTRIES, PO BOX 44291, OLYMPIA, WA
98504-6291. WE WILL REVIEW YOUR REQUEST AND ISSUE A NEW ORDER.
IF YOU FILE AN APPEAL, SEND IT TO: BOARD OF INDUSTRIAL INSURANCE
APPEALS, PD BDX 42401, OLYMPIA WA 98504~2401 OR SUBMIT IT ON AN
ELECTRONIC FORM FOUND AT HTTP://HWW.BIIA.WA.GOV/.
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LAw OFFICES OF
DAVID B. VAL & JENNIFER CROSS-EUTENEIER

AND ASSOCIATES, PLLC
Davn s, Vi, $15 MARTIN LUTHER KING J5. WAY Cadcuze: Rosmern, §5 PAmLSOM.
Zurorcrmy M, Cucss. Eorewings, I'.O.'ﬂlm\ Daww Lavw Pansrean,
Dotan M Watoscss Hoawy Xmewar Panssace,
e, TacOMA, WA $8415.0707
Ricmann [, Bmesy
S K s Koo
ey Dussen, B, PARALYGAT
Lirgsey K, MYSw, 55 Panaiznar
March 8, 2016

BdwmﬂPmrick. Clgim Mansger

P.O. Box 44291 HRTHONIZ Bt S el b of potiury

Olympia, WA 98504.4291 rir i e oA b L

220G 1S .10 825 co

Re: Clifmentr Ted Nebon
Clzim No:  ATS4036
ke ehineua

Dear M. Padrick, Bent via fiox to 360-902-4367 and by U.§, mail

Pleass consider this 1stter uﬂomdmmmdmnﬂumdmﬁmmh
Departroesst order dated 01/20/16 received in this office oo 01/21/16 & copy of which {8 enclosed.

Tecoma: (283)383.8770 (253)874-2546  Olympi: (360)843-8098
Frcsimile: (253) 383-8774 Toll Free; 1-877:544385 0 IR



“0B000000HDR0390001 L00SE7 lﬂli’lllllﬂlllilll!’"‘l!llllll\

- pit

BIATE OF WABHINGTOW MATLING DR £ 3
FO BOX 44291 CLATMMANT ERLSON TED D

QLYMPIA, WA 98504-4291
ﬁwm :g’/‘z.;
NUMEER p <
ACCOTET ID YN /AN
RIBK CLABS B003
BERVICE IOC Olyspia

THD NRLSON

% LAY OFPICES OF DAVID B. VATL AND
JERNIFRR CROBE-EDTENETER

RO BOX 5707

TACOME WA Y6415-0707

MOTICR OF DHCISION

Your compsnsstion rate contiruss to be reduced effective 06/01/2015
du? 'ht; Booial Hecurity offset establiched by the order dated
0B/06/2015.

Supervisor of Industriel Insurance
By Bdward D Patrick

Claim MHenager

{360) 902-4352

MRILSD TO: NRKER/ATTY - THD NELSON, ¥ LAN QFFICRS OF DAVID B. VAIL
JERHIFER CROS-EUYENEIER, PO BOX 5707, TACOMA WA 98415-0707
PROVIDER - ANDERBON XRT'™E V MD
VASEINGION ORTHOPAEDIC CIR, 1900 COORS HILL RD, CENTRALIA W

“EnE R ¥,
SECEIL.
JAN 21 2818

JalkLrosn O Assoomic

IF YOU FILE AN AFFEAL, SEND YT T0: BOAED OF TNDUBTRYAL INSURANCE
APPEALS, FO BOX 42401, OLYNPIA LA 98504-2401 OR SUBMIT IT OF AN
ELECTRONIC FURM FOUND AT HTTP://wWW.BLIA.NA.GOV/.
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STATE OF WASHINGTON MAILING DATE 03/22/2016
ATBG036

DEPARTMENT OF LABOR AND INDUSTRIES CLAIM NUNBER
DIVISION OF INDUSTRIAL INSURANCE INJURY DATE 02/0572D015
PO BOX 46291 CLAIMANT NELSON TED D

OLYNPIA, WA 98506-4291
EMPLOYER EN/AN
UBI NUMBER #N/Ax

SERVICE LocC Dlynpia

TED NELSON

X LAW OFFICES OF DAVID B. VAIL AND
JENNIFER_CROSS~EUTENEIER

PO BOX 5787

TACOMA WA 98415-0707

NOTICE OF DECISION
This order corrects and supersedes the order(s) of 01/20/2016.
The worker®s wage is set hy teking intc account the following:
The wage for the job of injury is based on #5,296.28 per month.
Additional wege for the job of injury include:

Health Care Benefits $¢842.23 par menth Tips NONE per month Bonuses
NONE per month Overtime NONE per month Housing/Bosrd/Fuel NONE per
month

Worker's total gross woage is $5,2946.28 per month.

Worker's marital status eligibility on the date of this order is
marrvied with 0 children.

Your compensation rate continues to be reduced offective 0&/701/2015
due to Social Security offset established by the order dated
08/D06/72015.

Supervisor of Industrial Insurance
By Edward D Patrick

Cilaim Manager

(360> 902-6352

b--'—--—ht—-w‘t-'l'-'——--—-!“t-.—ﬂ--h-h————-‘-—‘——-un—‘-———.---—_u_----.,---_.—-—.___

THIS DRDER BECOMES FINAL 60 DAYS FROM THE DATE IT Is
COMMUNICATED TO YOU UNLESS YDU DO ONE OF THE FOLLOWINGs FILE

A WRITTEN REQUEST FOR RECONSIDERATION WITH THE DEPARTMENT OR
FILE A WRITTEN APPEAL WITH THE BUARD OF INDUSTRIAL INSURANCE
APPEALS. IF YOU FILE FOR RECONSIDERATION, YOU SHOULD INCLUDE THE
REASONS YOU BELIEVE THIS DECISION IS WRONG AND SEND IT TO:
DEPARTMENT OF LABOR AND INDUSTRIES, PD BOX 44291, OLYNPIA, WA
985046-4291. WE WILL REVIEW YOUR REQUEST AND ISSUE A NEW ORDER.
IF YOU FILE AN APPEAL, SEND IT TO: BOARD DF INDUSTRIAL INSURANCE
APPEALS, PD BOX 42401, OLYMFIA WA 98506~2401 DR SUBMIT IT ON AN
ELECTRONIC FORM FOUND AT HTTP:1//7%WWW.BIIA . WA.GDOV/,

“-"‘-n_———_
“—-———**-—‘—
h_“—_—_——-
| o oo o v tast ot v e e g ot
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STATE OF WASHINGTON HAILING DATE 03/22/2016
DEPARTMENT OF LABOR AND INDUSTRIES CLAIM NUNBER ATB84036
DIVISION OF INDUSTRIAL INSURANCE INJURY DATE 02/065/72015
PD BOX 44291 CLAIMANT NELSON TED D
OLYNPIA, WA 98504~4291

EMPLODYER *N /A%

UBI NUMBER %EN/A%

ACCOUNT ID AN/ AN

RISK CLASS 5063

SERVICE LOC Olympia

MAILED TO: WRKER/ATTY - TED NELSON, ¥ LAW OFFICES OF DAVID B. VAIL

e -

-~

JENNIFER CROSS-EUTENEIER, PO BOX 5707, TACOMA WA 98415-0707
PROVIDER - ANDERSON KEITH V MD
WASHINGTON ORTHOPAEDIC CTR, 1900 COOKS HILL RD, CENTRALIA W

—ug-u--m»—--————-——-..-_-.—....‘-u_———--»--------q---m——-—n-———mm--————nh_-__

THIS ORDER BECOMES FINAL 60 DAYS FROM THE DATE iT I8
COMMUNICATED TD YOU UNLESS YOU DD ONE OF THE FOLLOWING:s FILE

A WRITTEN REQUEST FOR RECONSIDERATION WITH THE DEPARTMENT OR
FILE A WRITTEN APPEAL WITH THE BOARD OF INDUSTRIAL INSURANCE
APPEALS. IF YOU FILE FOR RECONSIDERATION, YOU SHOULD INCLUDE THE
REASONS YOU BELIEVE THIS DECISION IS WRONG AND SEND IT TO:
DEPARTMENT OF LABDR AND INDUSTRIES, PD BOX 445291, OLYMPIA, WA
98504~4291. WE WILL REVIEW YOUR REQUEST AND ISSUE A NEW ORDER.
IF YOU FILE AN APPEAL, SEND IT TO: BOARD OF INDUSTRIAL INSURANCE
AFPEALS, PD BOX 42401, OLYMPIA WA 98504-240]1 DR SUBNIT IT ON AN
ELECTRONIC FORM FOUND AT HTTP://WWH.BIIA.WA.GOV/.

Ll LR e i p—
Rl T U —
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Law OFFICES OF
DAVID B. VAL & Jennirer CROSS-E

Bastn B Wps, A1 Mawetv Lastmink WKang Jr. WAY Ednotirts Meacim, §n Panairost,
Bowrree 0o, Taxromm, S

R §, gaomy : .
Swow W, swmox m’g‘aﬁ‘  # e rm
Loy X Moriwn, 53, Fansazais

May 12, 2016
Edward Patrick; Claims Manager-
‘Depattment of Labor and Industries
P.O. Box 44862
Olympia, WA 98504-429]

RE: Cielmant:  Ted Nelson
Claim Noz  ATR4036

Dear Mr. Patrick: Sent via X 1o 360-0024567 axd by U.5. ma

rmmwﬁsmawmmmmwmﬁ@&ﬁmmmm
onder daied 03/22/16 received in thig office on 03/23716 & copy of which is enclosed.

5

ey

Toll Frée: 1-877,844:341%

EXHIBIP4EL

AT (P e o7 v aan 1 e
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STATR OF WABHINGTON , . MALLING DATE ¢ ¥ 3
DEFARTHERT OF LABOR AMD TNOUSTRIRS CLAIM NUMBRR R9e49%5 ~ G- /A
DIVISION OF INDUSTRIAL INSURARCH INJURY DAIE  “D2/0B/2015 !
‘PO BOX 44291 CLATMANT AEIACH TRD D

OLYMPIA, WA $8504-4351 ‘
ENPLOYER W/ A=
TBY NIDMBER *N/A¥
ACCOUNT 1D sX/av
RIEK Cr.ASE EO03
SRRVICE 10C Olympis

TRD RETEON |

% LiN OFFICES OF DAVID B. VATL AND
JEMNIVER CROBS-EUTESEIER

PO BUX 5707

TACOME WA $8415-0707

ROTICE OF DRCIBION
This order ccrractz and supsrsedes the order{s) of 01/20/2016.
The worker's wage im sst by taking into account the following:
The wage for the {ob of injury is based on 85,356.28 per sonth.
Additional wage for the job af injury includa:
Benlth Care Benafite $843.23 per month Tips NOKE per momth Bonuses
mhmx month Overtims NOWE per month Housing/Board/Fusl NONE per
Rorker's total gross waga ig §5,296.28 par mamth,

Yiorker's maritel status eligibility on the date of this orxder is
married with 0 children.

Your compenmation rete continues to be reduced’ effective 06/01/2015
du; t;: Bocial Becurity offset establizhed by the order duted
08/06/2015,

Bupervisor of Industrial Insuranco . WEGEIVED:
By Rdvard D Patrick Come 7O CLIENT

Claim Kanager Dane: 3114 [’

(360} S03-4352 j

DEPARTMENT OF LABOR AND INDUSTRIES, PO BOY 44291, OLYMDPIA, WA
98504-4291. WE WILL REVIEW YOUR REQUEST ARD TSSUE A HEW ORDER.
JF YOU FILE AN AFPPEAL, SEND IT TO: BOARD OF INDUSTRIAT, INSURANCE
APPERLS, PO BOX 43401, OLYMPIA WA S8504-2401 OR SDBEMIT Ip ON AN
ELECTRONIC FOHM FOUND AT HTTP: //WWy . BIIA.¥A.GOV/.

A W B P e e e e G e e MY R A e e ek By R --u-“uu——-—---l-----—-—'—nl.ﬂ——--m————m-u—.._---
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STATE UOF WASHINSTON HAILINS DAYE 08/09/2016
DEPARTMENT OF LABOR AND INDUSTRIES CLAIN NUMBER AT8603¢6
DIVISIDN OF INDUSTRIAL INSURANCE INJURY DATYE 2705720158
PO ROX 4429} CLAIMANT NELSON TED D
OLYMHPIA, WA 98506-4291
EMPLDYER *#M /A%
UBI NUMBER ®N7A%
ACCOUNT ID %N/ A%
RISK CGLASS 5Ga03
SERVICE LDC Olympia
TED NELSON
X LAW OFFICES OF DAYID B. VAIL AND
JENNIFER CROSS-EUTENEIER
PO ROX 5707

TACOMA WA 98415-0707

NOTICE OF DECISIDUN

Labor and Industries cannot reconsider the ordsr dated 08B/06/2015
becausae the protest was not received within the 60 day time
limitation. That order is final and binding.

Supervisor of Industrial Insurance
By Edward D Patrick

Claim Nanagar

(36D) 902-4352

MAILED TO: WRKER/ATTY - TED NELSON, X LAW OFFICES OF DAVID B. VAIL
JENNIFER CROSS-EUTENEIER, PO BOX 5707, TACOMA WA 98415-0707
PROVIDER - ANDERSON KEITH Vv MD
WASHINGTON ORTHOPAEDIC CTR, 1900 COOKS HILL RD, CENTRALIA W

-mp.uu-i—-u—mm»nv—u—---'—-----u---..—--s-uu-—----—-mm«*-s---——--.u-—-——-.--_—---

| ANY APPEAL FROM THIS ORDER MUST BE MADE IN WRITING TO THE BOARD |
| OF INDUSTRIAL INSURANCE APPEALS, P.0. BOX 42401, OLYMPIA, WA |
| 985084~2601 OR SUBMIT IT ON AN ELECTRONIC FORM FOUND AT |
I HTTP://WWW.BIIA.WA.GOV/ WITHIN 60 DAYS AFTER YOU RECEIVE THIS |
| NOTICE, OR THE SANE SHALL BECOME FINAL. [

T T RS S N e Wl o Vot 2 W Wy ok et et e A W% SO P W6 U B A W B B m N R Y D WS Gk e W R e e R e ey am W A
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PO BOX 44291, OLYMPIA, WASHINGTON 98504-%29]

August 9, 201s

TED NELSON CLAIM NUMBER AT2403§

%X _LAW OFFICES OF DAVID B. VAIL AND INJURY DATE 02/05/2015
JENNIFER CgOSS~EUTENEIER DATE OF BIRTH G1/15/1948
PO BOX 57¢ CLAIMANT NELSON TED D
TACOMA WA 98415-0707

Dear Mr. Nelsony

After review of vour clarified protest received on 95/12/20616, I made
the decision to issue tha net timely order.

Your protest is in regards to the decision that was communicated on
08/706/2015. That decision reducad Hr. Nelson's time lozs compensation
effective C6/01/2015 due to social security benefits he is currantly
receiving.,

There it no protast within 60 days after the mail date of the social
Security offset erder, Therefare, I have made the determinatinon that
vour protast to that order is not timely.

If you disagree with this decision, submit a written request for
appeal within 60 days after recaipt of the not timely order.

Sincerely,

Edward D Patrick

Claim Manager, Unit H
PHONE: (3603 902-6352
FAX: {3603 902-6B%7

ENEE CD PAPERLESS »%wxi
Receive your claim related information sglectronicalily
Sign up now: Www.eCorrespondence.ini.wa,.gov
Translated corraspondence will be sent by postal mail
BE YA 30630 90 3636 V6 36 96 06 9 36 9698 36 96 2606 06 % %

ORIG: WRKER/ATTY - TED NELSON, X LAW OFFICES OF DAVID B. VAIL

EXHIBIT (Y

Page 1 of 1 FILE COPY CUHI24@ 1uw>
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17-2-00846-21
(H1] 19
Courls Decision

TR
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR LEWIS COUNTY

No. 17-2-00846-21
RULING ON APPEAL FROM

TED D. NELSON,

Plaintiff / Appellant BOARD OF INDUSTRIAL
INSURANCE APPEALS
vS.
DEPARTMENT OF LABOR and Docket No. 16 20975
INDUSTRIES OF THE STATE OF
WASHINGTON,
Defendant / Respondent.

This appeal, brought by Appellant, challenges the June 2, 2017 decision of the Board of

Industrial Insurance Appeals that denied his petition for review.
PROCEDURAL BACKGROUND

Ted Nelson filed a claim for benefits with the Department of Labor and Industries for an
occupational disease, which claim was allowed in April of 2015. His time-loss compensation
benefits were set by an order in April 2015. On August 6, 2015, the Department issued an order
adjusting his compensation because it had determined that he was receiving Social Security
benefits. This order was not appealed until May 12, 2016, when Mr. Nelson filed a protest of the
August 6, 2015 order. On August 9, 2016, the Department refused to reconsider its ruling
because the initial appeal had not been made within sixty days of the August 6, 2015 order and
therefore was untimely. This decision was appealed to the Board of Industrial Insurance Appeals
which affirmed the decision of the Department. The Board held that the deadline for the appeal
was missed and there was no basis for excusing the tardiness of Mr. Nelson’s protest. This

appeal to Superior Court timely followed.

RULING ON APPEAL - | §D
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IL.
AUTHORITY AND DECISION

In early 2015, the Department issued a series of orders regarding Mr. Nelson’s claim for
benefits. The first order on April 8, 2015, allowed his claim for Bilateral Carpal Tunnel
Syndrome and started paying time loss compensation. This order contained the sixty-day appeal
language which provides that the order becomes final sixty days from the date the order is issued
unless an appeal or written request for reconsideration is filed. This order was affirmed by a
notice of decision on April 30, 2015 which order also contained the sixty-day appeal language.

After a series of payment orders, a notice of decision was issued on July 10, 20135, that
indicated the compensation was being adjusted due to Mr. Nelson’s receipt of Social Security
benefits. That decision was corrected and superseded by a subsequent notice of decision on
August 6, 2015. The August 6, 2015 decision also contained the sixty-day appeal language. It is
this order which is at the center of this appeal. After a series of additional decisions were entered
that corrected the payment amount, Nelson filed a letter of formal protest on May 12, 2016. This
protest purported to challenge both the correcting order of March 22, 2016, and the original order
dealing with Social Security offset dated August 6, 2015.

RCW 51.52.060(1) provides:

A worker, beneficiary, employer, health services provider, or other person
aggrieved by an order, decision, or award of the department must, before he or she
appeals to the courts, file with the board and the director, by mail or personally, within
sixty days from the day on which a copy of the order, decision, or award was
communicated to such person, a notice of appeal to the board.

There is no evidence to suggest that Mr. Nelson did not receive the August 6, 2015 order
and there is no evidence to suggest that he filed any protest before May 12, 2016. Nelson argues
now that the series of temporary orders entered after August 6, 2015, had the effect of staying the
requirement to file an appeal within sixty days. This argument is without merit. The subsequent
orders did not change his basic rate but rather changed the reduction of his benefit because of the
Social Security benefits he was receiving. The fact that his benefits would be reduced was
established by the August 6, 2015 order and that order was not appealed. “The failure to appeal

an order, even one containing a clear error of law, turns the order into a final adjudication,

RULING ON APPEAL -2
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precluding any re-argument of the same claim.” Marley v. Dep't of Labor & Indus., 125 Wn.2d
533, 886 P.2d 189 (1994).

The entry of subsequent orders may have changed the exact amount of benefits actually
received by Mr. Nelson, but those changes appear to be related to the Social Security setoff that
is required by statute. RCW 51.32.220 and 51.32.225 require the State to deduct Social Security
benefits from disability payments to eliminate double payments for the same disability.
Following this mandated action does not render previous orders void and does nothing to stay the
sixty-day appeal requirement as stated on all of the relevant orders.

Even if the orders entered after August 6, 2015, were in error, they cannot be challenged
after the sixty days for appeal has passed if the Department has both personal and subject matter
jurisdiction over the claim. Kingery v. Dep't of Labor and Indus., 132 Wn.2d 162, 937 P.2d 565
(1997). There is no claim in this case that the Department did not have personal and subject
matter jurisdiction.

Nelson’s alternative argument is that, even though his protest was not timely, he should
be granted equitable relief and allowed to proceed despite his non-compliance with the sixty-day
rule. Case law is clear that in order to grant equitable relief under these circumstances, the court
must find 1)that the claimant was not competent to understand the notice of decision and 2) that
the Department committed some type of misconduct in communicating its order to the claimant.
Kingery 132 Wn.2d at 174.

Here there is no evidence of either incompetence or misconduct. Appellant argues that
since he was not represented by counsel at the time he was rendered incompetent. There is no
case law to support this assertion and to allow this argument to succeed would mean that
claimants could simply fire their attorney and thereby extend the appeal period. This would lead
to an absurd result.

Likewise, there is no evidence of any misconduct in communicating the decision to the
Appellant. In Rodriguez v. Dep't of Labor & Indus., 85 Wn.2d 949, 540 P.2d 1359 (1975), the
court allowed a late protest because the claimant was illiterate, did not speak English and the

Department did not provide an interpreter. No such misconduct occurred here.

35
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CONCLUSION
The Appellant’s appeal of the August 9, 2016 decision wherein the Department decided
that it would not reconsider its decision in the August 6, 2015 order was not timely. The August
6, 2015 order became a final order when it was not appealed within the sixty-day appeal period.
There is no equitable basis for relief from the sixty-day time bar for appeals. Accordingly, the

decision of the Board of Industrial Insurance Appeals is affirmed.

Dated this 9th day of , 2019

1

es W. Lawler
dge

RULING ON APPEAL -4 65



CERTIFICATE OF MAILING

SIGNED at Tacoma, Washington.

The undersigned, under penalty of perjury pursuant to the laws of
the State of Washington, hereby certifies that on the day of October,
2019, the document to which this certificate is attached, Appellant’s
Opening Brief, was placed in the U.S. Mail, postage prepaid, and
addressed to Respondent's counsel as follows:

Alexander Yurivich Jouravlev

Office of the Attorney General

800 5™ Ave., Suite 2000

Seattle, WA 98104-3188

: -
DATED thlsvso day of October, 2019.

Y )V, UMW;M

N M. VENEGAS, Secre@-y
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