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Brief of Respondent – 1 

1. Restatement of the Issues 
1. Whether the trial court correctly interpreted 

Gannon in the context of the unique facts of this case. 

2. Whether Mari waived any right to demand a 

special hearing prior to trial due to her inconsistent litigation 

conduct and her delay in bringing the issue before the court 

until one week before trial. 

3. Whether the trial court reasonably concluded that 

Mari’s proffered evidence of the timing of Gerald’s incapacity 

was irrelevant due to the lack of any expert testimony to link 

the symptoms to a medical diagnosis. 

4. Whether Mari waived any objection to the trial 

court’s finding of a community debt to Gerald’s children for 

amounts the children paid to attorneys on Gerald’s behalf, when 

Mari failed to bring her objection to the trial court’s attention in 

a timely manner. 

5. Whether the trial court’s finding of a community 

debt owed to Gerald’s children is supported by substantial 

evidence. 

6. Whether this Court is unable to grant Mari’s 

requested relief after Gerald has passed away. 

7. Whether this Court should grant an award of 

attorney’s fees to Gerald. 
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2. Statement of the Case 

2.1 Gerald and Marialyce’s long-term marriage began to unravel when 
Gerald started showing signs of Alzheimer’s dementia. 

 Gerald and Marialyce Esser were married on June 11, 

1989. CP 311. In 2014, Gerald started having difficulty reading 

and comprehending real estate contracts of the kind he’d been 

reading for years. 4 RP 687. He would later be diagnosed with 

Alzheimer’s dementia. 4 RP 635.  

 At about the same time, the couple started having heated 

arguments that would sometimes escalate to violence. E.g., 3 RP 

382-83. According to Mari, Gerald was usually the violent one, 

but she would fight back from time to time. 5 RP 740-41, 752-54. 

Despite these incidents Mari and Gerald promised each other in 

2015 that they would stay together. 4 RP 633. But as time went 

on, the combative incidents grew more frequent and more 

violent. 4 RP 636. Both parties would end up with bruises and 

other injuries. See 5 RP 752-54. 

 The violence reached its climax in mid-September 2016. 

2 RP 100. Mari and Gerald struggled with each other, banging 

into walls, doors, and each other. 5 RP 743. They fell. See 2 RP 

106. Mari bit Gerald. 2 RP 106; see also 5 RP 753. At some point 

she stepped on him. 2 RP 106. Gerald fled across the street. 2 RP 

101. He was crying and scared. 2 RP 101, 106. He told the 
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neighbor that he couldn’t go back to the house and asked her to 

call the police. 2 RP 104. Mari was arrested. 2 RP 107. 

2.2 After the September 2016 DV incident, Gerald decided that he 
wanted a divorce. 

 After this incident, Gerald was afraid of Mari. 3 RP 249. 

He lived with his daughter, Cheri, for a time. 3 RP 249-50. After 

having assurance that Mari would not be at the house anymore, 

Gerald moved back to the house. 3 RP 250. His son, Scott, came 

to live with him for about a year. 3 RP 250-51,  

 “From day 1,” Scott testified, Gerald repeatedly expressed 

his desire for a divorce. 3 RP 388, 401. Every day, Gerald would 

ask Scott about the status of the divorce and ask specific 

questions about his finances. 3 RP 388-89. 

 In October 2016, less than one month after the final DV 

incident, Mari filed a petition for a guardianship for Gerald, 

alleging that he was unable to provide for his own health or to 

adequately manage his financial affairs. CP 79; see also Mtn. for 

Disc. Rev., Petitioner’s Appendix D. A guardian ad litem was 

appointed for Gerald. See CP 13. 

 Mari filed a petition for legal separation on December 6, 

2016. CP 1. Mari’s intent in filing the guardianship and the legal 

separation was to obtain control over the finances and Gerald’s 

health care decisions. CP 82. 
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 On recommendation from the guardian ad litem, the 

parties mediated. See CP 80. They reached a settlement. CP 17. 

The guardian ad litem approved the settlement and indicated 

that Gerald “is sufficiently competent and has the requisite 

capacity to understand and sign it.” CP 13. Mari was appointed 

as co-attorney-in-fact over finances, along with a bookkeeping 

firm. CP 12. Mari was required to provide Gerald with a 

monthly accounting of community income and expenses. CP 13; 

2 RP 119. The guardianship action was dismissed without any 

finding of incapacity. CP 12-14. 

 Months later, Gerald filed a counter-petition for divorce, 

alleging that the marriage was irretrievably broken. CP 31. He 

requested a restraining order against Mari. CP 33. He also filed 

an amended response to Mari’s petition for legal separation, 

indicating that he wanted divorce, not just separation. CP 35-36. 

2.3 Mari litigated the divorce and requested a litigation guardian ad 
litem be appointed for Gerald and empowered with full decision-
making authority in the litigation. 

 Mari did not file any response to Gerald’s petition. The 

parties conducted discovery. See CP 39-40. Mari deliberately 

failed to produce requested financial information. CP 39-40. 

Mari never produced any of the monthly reports that were 

required of her as co-attorney-in-fact over finances. 2 RP 80, 

135, 150-51. 
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 In March 2018, at Mari’s request, the trial court 

appointed a litigation guardian ad litem (LGAL) for Gerald. 

CP 525; see also Mtn. for Disc. Rev., Petitioner’s Appendix G. 

The LGAL was appointed, 

To investigate and make a confidential report to the 
court regarding the extent to which the physical 
and / or mental health issues of Gerald Esser 
adversely affect his ability to recall past events, 
evaluate alternative options and make informed 
choices regarding this litigation. 

CP 525. The LGAL reported that, while in 2016 Gerald’s 

dementia was “mild,” by May 2018 he suffered from “chronic 

progressive cognitive dysfunction,” with no hope of improvement 

and was unable to make medical, financial, or personal 

decisions. CP 526. 

 In June 2018, Mari filed a motion to expand the duties of 

the LGAL, “to include full decision-making authority on behalf 

of Gerald Esser with respect to all contested issues in this case.” 

CP 44. She requested the matter be set for trial. CP 45. The 

motion was granted. 2 RP 143. 

 The parties continued to conduct discovery in preparation 

for trial. See CP 57-59. Mari continued to fail to provide 

complete responses to Gerald’s discovery requests. CP 58. She 

was ordered in contempt for her continuing failure to produce 

the monthly financial reports for the prior year-and-a-half. CP 
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69. She was ordered to produce all outstanding discovery by 

January 31, 2019. CP 69, 72. 

 Trial was originally scheduled for February 2019. See 

Resp. to Mtn. for Disc. Rev., R.App. 19. When Mari had still not 

fully complied with the court’s discovery orders, the trial court 

sanctioned her and warned her that she could be limited in her 

evidence at trial. CP 74-78. Trial was re-set to June. See 2 RP 

42. 

2.4 Two weeks before trial, Mari sought to dismiss the case, arguing 
for the first time that Gerald had failed to meet a threshold 
requirement under Gannon. 

 Just two weeks before trial, Mari filed a motion to dismiss 

the entire case, arguing for the first time that Gerald and his 

LGAL had failed to follow the requirements of Marriage of 

Gannon, 104 Wn.2d 121 (1985). CP 79, 82. She argued that the 

LGAL did not have authority to proceed with the divorce 

because he had not requested a special hearing to determine 

whether divorce was in Gerald’s best interests. CP 82. Gerald 

argued that Gannon was distinguishable because, unlike the 

incapacitated spouse in Gannon, Gerald had filed his petition of 

his own volition at a time when he was not incapacitated. CP 

100; 1 RP 12-13. Gerald emphasized that Mari passed up many 

previous opportunities to bring this motion, but instead she 
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requested the LGAL be fully empowered to take the case to trial. 

CP 102; 1 RP 15. 

 The trial court denied the motion to dismiss. CP 104-05. 

The trial court noted that the motion should have been brought 

earlier—at latest around the time of the February pre-trial 

hearing. 1 RP 30, 31.  

 At the end of the motion hearing, Mari informed the trial 

court of her intent to bring a preliminary motion on the first day 

of trial asking the court to “first address the issue of whether or 

not it’s in the best interest of Mr. Esser to have this divorce.” 

1 RP 35. The trial court agreed that it was an issue that would 

need to be addressed in the trial and that it could be brought as 

a preliminary motion or motion in limine. 1 RP 36. 

 Three days before trial, Mari filed a Notice for 

Discretionary Review. CP 148. The next day, she filed a motion 

to stay the trial pending discretionary review. CP 151. The 

motion was heard and denied that day. CP 155-56. Mari brought 

a motion in this Court asking for a stay of the trial. This Court 

denied her motion. 

 In response to Mari’s motion for discretionary review, 

Gerald argued that the request for discretionary review was 

moot and a waste of the court’s time. Resp. to Mtn. for Disc. Rev. 

at 9-10 (by that time, the trial had already concluded). Gerald 

requested an award of attorney’s fees for having to respond to 
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the frivolous motion for discretionary review. Resp. to Mtn. for 

Disc. Rev. at 15-17. 

 When the final orders were entered by the trial court, this 

Court converted the discretionary review to an appeal by right. 

Ruling, Sept. 18, 2019. Gerald renewed his request for attorney’s 

fees, by motion. This Court denied the request without 

prejudice, allowing Gerald to renew the request in this brief. 

Ruling, Oct. 4, 2019. 

2.5 The trial court opened the trial with argument on the Gannon 
issue of whether a divorce was in Gerald’s best interests. 

 The trial court opened the trial with a discussion of the 

Gannon issue of whether a divorce was in Gerald’s best 

interests. 2 RP 43. The trial court noted that it was “an issue 

that has to be resolved in the context of the trial.” 2 RP 48. The 

trial court held that Gerald, as the petitioner for divorce, had 

the burden of proving that the divorce would be in his best 

interests. 2 RP 85. The standard of proof would be clear, cogent, 

and convincing evidence. 2 RP 91-92. 

 Because the parties wanted to put on testimony and 

documentary evidence on the best interests issue, the trial court 

allowed them to do so as part of the trial. 2 RP 87-88. The trial 

court gave the parties wide latitude in how they wanted to 

present their respective cases. 2 RP 108-09, 120. Gerald felt it 



Brief of Respondent – 9 

would be most efficient to present his entire case. 2 RP 108-09. 

Much of the testimony would be relevant to the best interests 

issue. 2 RP 126-27. The trial court allowed it in the interests of 

judicial economy: 

Well, I think that he, I think that Mr. Lucenko is 
indicating that this is the testimony that he wants 
the court to hear for this particular issue. It ends 
up being the whole trial. … It sounds for judicial 
economy to just do it this way at this time. 

2 RP 108-09, 126-27. 

 Gerald rested his case at the end of the second day of 

trial. 3 RP 421. Gerald asked if the court would be considering 

the best interests issue at that time or at the end of trial. 3 RP 

421. Mari did not ask the trial court to decide the issue at that 

time. 3 RP 421-22. 

 The following Monday (an off day for the trial), Mari filed 

a half-time motion to dismiss, arguing that Gerald had failed to 

meet his burden to show the divorce was in his best interests. 

CP 160. She also filed a motion for reconsideration of the denial 

of her first motion to dismiss. CP 168. The trial court took note 

of Mari’s silence at the time Gerald rested, but nevertheless 

chose to consider the motion. 4 RP 436. 

 After hearing argument, the trial court denied the motion. 

4 RP 464. The trial court noted that Gannon was permissive, not 

restrictive—that is, prior to Gannon, an incapacitated person 



Brief of Respondent – 10 

could never obtain a divorce, but Gannon made it possible to go 

forward with such a divorce as long as it was in the best 

interests of the incapacitated person. 4 RP 456. The trial court 

found that there was substantial evidence of domestic violence, 

supporting a finding that divorce was in the best interests of 

both parties. 4 RP 460. The trial court further found that there 

was evidence that the community assets were not being properly 

cared for by Mari and that Mari was not providing for Gerald’s 

health care. 4 RP 458, 461. These financial issues further 

supported a finding that divorce was in the best interests of both 

parties. 4 RP 461-62. 

So I think based on the evidence that the court has 
heard so far, there is clearly enough to continue 
forward with the trial and that it is in the best 
interest of Mr. Esser based on the domestic violence 
the court has heard and the need for assets in order 
to, for him to have availability of those assets to 
live on. And I would find that also it’s taking into 
consideration the necessities and the interest of the 
competent spouse to hire someone to get the 
property out of foreclosure. 

4 RP 463. 

2.6 The trial court excluded testimony regarding Gerald’s dementia 
symptoms because there was no expert medical testimony to tie 
those symptoms to a particular diagnosis of incapacity. 

 Mari attempted on multiple occasions to elicit testimony 

about the development of Gerald’s dementia symptoms. E.g., 2 
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RP 322. Her purpose was to show that Gerald was already 

incapacitated prior to filing the divorce petition. 2 RP 323. The 

trial court excluded the evidence because Mari was not 

presenting any medical expert testimony to link the symptoms 

to a medical diagnosis of disability or incapacity. 2 RP 325-26. 

“This gentleman very well could testify to things he observed, 

but the issue is it’s not relevant unless it’s linked up to 

somebody else who’s going to be an expert who’s going to say, 

‘This is what this means, and this means there that he started.’ 

That’s why there was a relevance objection.” 2 RP 326-27. 

 On the fourth day of trial, Mari sought to bring in a 

medical expert to provide the necessary link between symptoms 

and a diagnosis. 5 RP 655-56. Gerald objected because this was 

the first time this expert had been disclosed. 5 RP 657-58. After 

considering lesser sanctions, the trial court determined that “the 

only recourse the court has at this point is to exclude this 

witness.” 5 RP 664. 

 The trial court also explained that the date of Gerald’s 

incapacity was not relevant because the question was whether 

divorce was in Gerald’s best interests now: 

Whether he was incapacitated before I don’t find 
relevant to the issue of is it in his best interest 
because the court makes that decision based on the 
fact that he’s incapacitated now. 

5 RP 699. 
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 Mari still continued to attempt to elicit testimony 

regarding symptoms or the timing of a medical diagnosis of 

incapacity. The trial court became more and more frustrated 

with Mari: 

I think I’ve mentioned this a couple times in the 
trial… If you’re using this to establish that he was 
incapacitated prior to a finding that he was 
incapacitated, it’s not relevant because, as I said 
before, incapacitation is something that requires a 
medical diagnosis. 

5 RP 690. 

 A short time later: “I believe I have made ruling on this. 

We need to move forward, Ms. Denton. It’s not relevant.” 5 RP 

704. 

I’ve said this now for the fourth time, and I think it 
should be very, very clear to you that because you 
were unable to get an expert witness through 
because, unfortunately, the court had to address a 
discovery violation by excluding the expert witness. 
Because of that, the observations of how Mr. Esser 
conducted himself, if you’re using it to prove that 
he was incapacitated, they’re not relevant because 
you don’t have, you have a foundation issue. 

5 RP 708. 
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2.7 After the conclusion of trial, the trial court determined that 
divorce was in the best interests of both parties and proceeded to 
divide the parties’ assets. 

 The trial court announced its oral ruling six weeks after 

the conclusion of trial. RP, Aug. 15, 2019.1 The trial court found, 

“by clear, cogent and convincing evidence, that the divorce is in 

[Gerald’s] best interests … as a result of the combative nature of 

the parties’ relationship and based on [Mari’s] failure to address 

and take care of all of the finances as well as to provide for 

[Gerald] financially.” CP 311. 

 The trial court awarded Mari substantially all of the 

parties’ assets except for the 7-Eleven property. CP 319-22. The 

7-Eleven property was to be held by Gerald during his lifetime, 

and upon his passing Mari would receive a 25 percent equity 

share. CP 320. The Sizzler property was to be sold and the 

proceeds used to pay certain community and separate debts 

before being divided to Mari. CP 320, 325-27. Based on the 

values presented at trial, this resulted in a slightly 

disproportionate division in favor of Mari.2  

 
1  The transcript of the Aug. 15 hearing was added as a supplement 
to the record. As such, it was not numbered with the other volumes. 
Because it has no volume number, this brief will refer to it by date. 
2  See CP 140-41 (proposed equal division); 7 RP 994-95 (to 
compensate for debts being paid out of Sizzler proceeds, Mari receives 
25 percent share of 7-Eleven). The trial court estimated the debts at 
about $200,000 (7 RP 999) or $250,000 (7 RP 1025). Mari’s share of the 
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 Among the debts to be paid out of the proceeds of sale of 

the Sizzler property was an award of $35,000 in attorney’s fees 

payable to Gerald’s counsel, $10,530 in LGAL fees, and debts 

owed to Gerald’s children, Scott and Cheri, for “care and living 

expenses of Gerald through June 30, 2019.” CP 326. The 

evidence at trial showed that, in addition to medical and care 

facility payments, Cheri paid $11,090.50 and Scott paid 

$26,772.20 to attorneys for Gerald. 3 RP 266-67, 398. Gerald 

requested that Scott and Cheri be repaid by the community. 

CP 219. The trial court found that the community owed the full 

$55,299.26 to Cheri and $53,072.20 to Scott, including the 

amounts paid to attorneys. RP, Aug. 15, 2019, at 15.  

 Regarding attorney’s fees and costs, the trial court found, 

“Part of the attorney fees incurred by [Gerald] resulted from 

[Mari’s] failure to comply with discovery requests.” CP 315. 

Gerald had requested an award of fees for Mari’s intransigence 

and as a discovery sanction. CP 220-22. The trial court 

explained that some, but not all, of the expense of the litigation 

was driven by Mari’s conduct creating extra conflict in discovery 

and at trial. See CP 315; RP, Aug. 15, 2019, at 17. 

 Mari has not assigned error to any of the trial court’s 

findings of fact. See Br. of App. at 2-3. 
 

7-Eleven calculates to over $400,000 (see CP 140), resulting in a final 
division slightly in her favor. 
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2.8 Mari filed untimely motions for reconsideration, for which her 
attorney was sanctioned under CR 11.  

 The trial court announced its oral ruling on August 15, 

2019. RP, Aug. 15, 2019. Gerald had distributed proposed final 

orders on August 5. CP 269, 272, 277. On August 7, the trial 

court notified the parties of the August 15 hearing, set for 

“Court’s Decision and entry of Final Documents.” CP 300. After 

announcing its oral ruling, the trial court was hopeful that the 

parties could agree to written final orders that day. See RP, Aug. 

15, 2019, at 19 (“Okay, then you can go ahead and – I don’t think 

there’s a whole lot of changes just based on what I said.”), 21 

(“And then I’ll go ahead and step down and you can prepare the 

order.”). The parties ran out of time to complete the orders, and 

the trial court signed an order continuing presentation one 

week, to August 22. CP 428. 

 When the parties returned for presentation, Mari’s 

counsel claimed not to be ready for the hearing due to having 

received Gerald’s revised proposed order only the day before. 

7 RP 988. She asserted that she was entitled to five days’ notice 

under CR 54(f). 7 RP 987. Gerald argued that the five-day 

requirement was satisfied by his service of the original proposed 

orders ten days before the August 15 hearing. 7 RP 992. The 

trial court commented that since there was little difference 

between her oral ruling and the original proposed orders, there 



Brief of Respondent – 16 

was no reason not to enter final orders that day. 7 RP 994-95. 

Despite her assertion of not being ready, Mari challenged the 

proposed orders on a number of issues. 7 RP 1000-08, 1027-32. 

The trial court signed the final orders. 7 RP 1032. 

 The ten-day deadline for a motion for reconsideration fell 

on Monday, September 3, 2019. CP 366. Mari failed to get her 

motion filed before the court clerk’s office closed at 4:30pm. CP 

365-66. She filed the motion the next morning, September 4, at 

8:15am. CP 329. The motion she filed was incomplete. See CP 

341. 

 One week later, Mari filed multiple additional motions. 

She filed a motion asking the trial court to reconsider its 

decision to enter final orders over her CR 54(f) objection, arguing 

that the trial court had denied her due process. CP 362-63. She 

filed a “motion to accept 11th day filing,” asking the trial court 

to extend the deadline and accept her prior motion for 

reconsideration despite acknowledging the CR 6(b)(2) 

prohibition against doing exactly that. CP 364, 366. She filed an 

amended motion for reconsideration, hoping to supplement her 

arguments while relating back to the date of the original, 11th-

day filing. See CP 365. 

 In her amended motion, filed 22 days after the final 

written orders, Mari argued for the first time that the trial court 

should not have required the community to reimburse Gerald’s 
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children for expenses they had paid to attorneys on Gerald’s 

behalf. CP 367-70. The original, 11th-day motion had asked the 

court to reconsider the debts but, due to not being finished on 

time, did not include any argument to explain or support Mari’s 

position. CP 340-41. 

 Gerald’s counsel warned Mari’s counsel that filing all of 

these motions and demanding they be heard would be 

sanctionable under CR 11. CP 422, 423, 424. When Mari refused 

to withdraw the motions, Gerald filed a motion for CR 11 

sanctions. CP 427. 

 The trial court granted Gerald’s motion and sanctioned 

Mari’s counsel. CP 440. The trial court noted that it generally 

favors looking at motions to reconsider. 8 RP 1048. However, the 

trial court researched the issue of extending the deadline and 

found that it had no authority to do so. 8 RP 1048-49. The trial 

court noted that Mari’s counsel was on notice of the clerk’s 4:30 

closing time and should have filed the motion on time. 8 RP 

1049. The trial court did not reach the merits of Mari’s 

arguments on reconsideration. 

 Gerald passed away on December 6, 2019, while this 

appeal was pending. 
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3. Argument 

3.1 The trial court correctly interpreted and applied Gannon to the 
unique facts of this case. 

 The central issue in this appeal is the proper 

interpretation and application of In re Marriage of Gannon, 

104 Wn.2d 121, 702 P.2d 465 (1985). Interpretation of the legal 

standard established in Gannon is a question of law reviewed de 

novo. However, the application of that standard to the facts of a 

particular case is a matter within the discretion of the trial 

court. Gannon, 104 Wn.2d at 125 (“The discretion of the trial 

court will test these matters”).3 

 The trial court correctly interpreted Gannon as not 

requiring a special, threshold hearing under the unique facts of 

this case. Gannon was a case about whether a guardian had 

authority to initiate a dissolution action. Here, the dissolution 

had already been initiated by Gerald before any guardian was 

appointed. When the LGAL was finally appointed, he was 

specifically granted—at Mari’s request—complete authority to 

 
3  Mari’s comparison of a Gannon hearing to a summary judgment 
hearing is inapt. A Gannon hearing is much more akin to an adequate 
cause hearing required in other family law contexts, such as a petition 
to modify a parenting plan, under RCW 26.09.270, or a petition for 
nonparental custody, under former RCW 26.10.032. A trial court’s 
decision in an adequate cause hearing, like a Gannon hearing, 
requires weighing of evidence, and is reviewed for abuse of discretion. 
In re Parentage of Jannot, 149 Wn.2d 123, 128, 65 P.3d 664 (2003). 
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control the litigation and take the matter to trial. By her own 

actions, Mari waived any objection to taking the matter to trial 

without a threshold hearing. 

3.1.1 Gannon authorized a guardian to initiate a 
dissolution action on behalf of an incapacitated 
ward by bringing a special petition to determine 
whether the dissolution was in the ward’s best 
interest. 

 Gannon addressed the authority of a guardian or 

guardian ad litem to initiate a dissolution proceeding on behalf 

of an incapacitated ward. Gannon, 104 Wn.2d at 122. Prior to 

Gannon, a guardian did not have such authority. Id. at 124. The 

Gannon court observed that, generally, the decision to dissolve a 

marriage is so personal that a guardian should not be 

empowered to make that choice on behalf of the ward. Id.  

 However, our supreme court rejected a categorical 

prohibition. Gannon, 104 Wn.2d at 124. The court reasoned, 

“There may be circumstances in which a court may authorize a 

general guardian or a GAL to seek a dissolution. Unless this 

course of action is available, the competent party is vested with 

absolute, final control over the marriage. This is not equitable.” 

Id.4 
 

4  This observation is particularly applicable in this case, where 
Mari’s relentless pursuit of dismissal seemed to be her way of seeking 
to exercise absolute, final control over the decision to stay married, 
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 Observing that the situations in which such authorization 

may be appropriate were too varied to attempt to enumerate, 

the court established a general rule: “The court’s primary 

consideration must be the best interests of the ward, although 

the court must also bear in mind possible legal obligations to a 

spouse.” Gannon, 104 Wn.2d at 124. 

 Finally, the court established a specific procedure for 

cases like Gannon where a guardian wanted to initiate a 

dissolution action on behalf of a ward:  

In cases in which the guardian or GAL believes a 
dissolution to be in the best interests of the 
incompetent ward, such authority must be sought 
specifically by a special petition for that purpose. 
The court must then hold a hearing to obtain 
evidence of what action is in the best interests of 
the ward. The discretion of the trial court will test 
these matters, again with great emphasis upon the 
interests of the ward and the necessities and 
interests of the competent spouse. 

Gannon, 104 Wn.2d at 125.  

 Mari’s arguments seek to enforce this “special hearing” 

requirement with statutory rigidity, going so far as to apply 

canons of statutory construction in support of her quest for an 

absolute requirement. But the Gannon opinion as a whole is not 

amenable to such an interpretation. Indeed, such judicial 

 
despite Gerald’s conscious, competent decision to seek a divorce. 
Mari’s effort to control Gerald’s choice is not equitable. 
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adaptations of the common law cannot be applied so rigidly.  

Afoa v. Port of Seattle, 176 Wn.2d 460, 480, 296 P.3d 800 (2013). 

“The common law owes its glory to its ability to cope with new 

situations. Its principles are not mere printed fiats, but are 

living tools to be used in solving emergent problems.” Mills v. 

Orcas Power & Light Co., 56 Wn.2d 807, 819, 355 P.2d 781 

(1960).  

 The central holding of Gannon is not the special hearing; 

it is the principle that a guardian may, in certain situations (too 

varied to enumerate), be authorized to initiate and prosecute a 

dissolution action, so long as it is in the best interests of the 

ward, keeping in mind the necessities and interests of the 

spouse. The key message of Gannon, repeated multiple times, is 

the need for the dissolution to be in the best interests of the 

ward. 

 The special hearing requirement devised by the Gannon 

court to carry out this central principle was tailored to the 

specific facts of that case. There was a need to determine, in the 

first instance, whether the dissolution was in the best interests 

of the ward. See Gannon, 104 Wn.2d at 125. The Gannon court 

felt it appropriate to create a mechanism to test at the outset 

whether there was any reason to hold a trial. The special 

hearing provided an appropriate mechanism to test whether 

there was adequate cause to proceed to a full trial. 
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 The special hearing was an appropriate tool under the 

facts of Gannon, but the court did not establish it as a required 

tool in all cases. When the Gannon court spoke broadly about 

the many, varied situations where a guardian might 

appropriately be given authority for a dissolution action, it 

spoke only of the best interests requirement. Here, the trial 

court correctly discerned that the only thing Gannon required 

was for the court to determine that the dissolution was in 

Gerald’s best interests prior to entering a decree of dissolution. 

3.1.2 The facts of this case are significantly different 
from those in Gannon. 

 There are significant differences between the facts of 

Gannon and the facts of the present case. Because of these 

differences, the special hearing ordered in Gannon was not an 

appropriate tool in this case to accomplish the purpose of 

ensuring that the dissolution was in Gerald’s best interests. 

 The facts of Gannon are significant and distinguishable. 

The litigation in Gannon started when the wife sought an order 

of spousal maintenance. Gannon, 104 Wn.2d at 122. The 

husband lacked capacity at that time, and a GAL was appointed. 

Id. The GAL recommended a counter-petition for divorce to 

protect the husband’s assets. Id. The husband said he did not 

want a divorce. Id. at 123. The trial court dismissed the counter-
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petition for divorce, concluding that the GAL did not have 

authority to bring it. Id. at 122. The appellate court remanded 

for a special hearing to give the GAL the chance to demonstrate 

adequate cause to allow the matter to go to trial. Id. at 125. 

 In contrast, Gerald made his own decision that the 

marriage was irretrievably broken and that he wanted a divorce. 

Gerald expressed repeatedly and unequivocally that divorce was 

what he wanted. Gerald filed the counter-petition for divorce, of 

his own free will, at a time when there was no guardian and no 

finding of incapacity. At the time of Gerald’s petition, there was 

no reason to bring a Gannon special petition, because there was 

no guardian acting on Gerald’s behalf. Gerald was acting for 

himself. Gannon did not apply. 

 After Gerald became incapacitated and the LGAL was 

appointed, a valid action for dissolution already existed. The 

LGAL was appointed for the specific purpose of representing 

Gerald’s best interests in that action. At that point, a special 

hearing under Gannon did not make sense. The purpose of the 

special hearing in Gannon was to determine whether the GAL 

could be authorized to file a petition in the first place. Here, the 

petition had already been filed, and the LGAL was specifically 

authorized to pursue it. There was no reason for the LGAL to 

seek a special hearing to obtain the authority that had already 

been granted by the court. 
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 By the time the Gannon issue was brought to the court’s 

attention, the parties had already been litigating for quite some 

time. Trial was one week away. Where the central principle of 

Gannon was to ensure that the dissolution was in the best 

interests of the ward, dismissal of the action was not necessary. 

Indeed, dismissal of the action was the error that the Gannon 

court had reversed. Gannon, 104 Wn.2d at 122. The trial court 

correctly discerned that dismissal at that point would be 

wasteful, as the LGAL would just immediately re-file with a 

request for a special hearing. RP, Aug. 15, 2019, at 2. The more 

appropriate tool to carry out the “best interests” principle of 

Gannon was the tool the trial court chose: take testimony on the 

issue as part of the trial and then make a threshold 

determination of “best interests” before addressing the 

dissolution itself. 

 Mari’s citations to out-of-state cases do not help her.5 In  

In re Parmer, 755 S.W.2d 5 (Mo. Ct. App. 1988), the timing of 

the “best interests” determination was not at issue. In fact, it 

does not appear that the Missouri court felt that a “best 

 
5  The Delaware case of Northrop v. Northrop is unpublished. Using 
the research tools at his disposal, Gerald’s counsel was unable to 
locate a copy of this opinion. It is of note that Mari’s description of the 
opinion fails to demonstrate any support for the notion that the 
determination of “best interests” must be made in a special proceeding 
separate from trial. 
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interests” determination was even necessary to authorize the 

guardian to prosecute the dissolution action. The relevant 

Missouri statutes authorize a guardian to “prosecute and defend 

all actions instituted on behalf of or against” the ward. Parmer, 

755 S.W.2d at 7. The Missouri court noted that the guardian’s 

powers “to promote and protect the … welfare of the ward” are 

not limited by the statute (nor, it would seem, any common law 

prohibition such as existed in Washington pre-Gannon). Id. at 7. 

The appellate court found no error in the trial court’s “best 

interests” determination, but nowhere in the opinion does the 

Missouri court state that such a determination was required. 

 Under the unique facts of this case, the trial court 

correctly discerned the central holding of Gannon and adopted 

an appropriate procedure for carrying it out. The trial court was 

correct to deny Mari’s motions to dismiss. The trial court was 

correct to make the threshold “best interests” determination as 

part of the trial. Where the  

3.1.3 Mari waived any right to demand a special hearing 
prior to trial due to her inconsistent litigation 
conduct and her delay in bringing the issue before 
the court until one week before trial. 

 It is well established that a party to litigation may waive 

certain procedural rights through conduct inconsistent with 

asserting the right. E.g., Canal Station N. Condo. Ass’n v. 
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Ballard Leary Phase II, LP, 179 Wn. App. 289, 297, 322 P.3d 

1229 (2013) (waiver of right to compel arbitration). Waiver is the 

voluntary and intentional relinquishment of a known right. Id. 

Implied waiver is found when a party takes action “inconsistent 

with any other intention but to forgo a known right.” Id. at 297-

98. 

 Make no mistake: Mari’s appeal of the Gannon issue is 

purely procedural. She does not challenge the substance of the 

trial court’s determination that the dissolution was in Gerald’s 

best interests. She only challenges the process the trial court 

used to arrive at that determination. Mari elevates the 

procedural tool crafted by the Gannon court above the 

substantive protection of the Gannon court’s holding. 

 The Gannon holding is not self-executing. It requires 

parties to bring the issue before the court. In a case where the 

guardian does not request a special hearing, it is incumbent on 

the opposing party to raise the issue. If the party fails to raise 

the issue in the trial court, it cannot later obtain relief in the 

appellate court. 

 If Mari truly believed that Gerald was incapacitated at 

the time of his dissolution petition, she should have answered it 

and raised that as a defense. She should have sought immediate 

appointment of a GAL and demanded a special hearing to 
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determine whether the dissolution was in Gerald’s best 

interests. She did none of this. 

 The ideal time for Mari to have raised the Gannon issue 

was at the appointment of the LGAL. But, rather than asserting 

that the LGAL needed to be specially authorized through a “best 

interests” special hearing, Mari instead specifically requested 

that the LGAL be empowered with “full decision-making 

authority on behalf of Gerald Esser with respect to all contested 

issues in this case.” CP 44. “All contested issues” included 

Gerald’s petition for dissolution. Mari requested that the matter 

be set for trial, asking that the LGAL’s duties should be 

expanded for that purpose. CP 45. Mari did not request a 

determination of whether the dissolution would be in Gerald’s 

best interests. She did not request a special hearing for that 

purpose. She did not mention Gannon. Mari’s request to expand 

the LGAL’s authority to allow him to take the dissolution action 

to trial was entirely inconsistent with her current assertion of a 

special hearing requirement. 

 After the LGAL was empowered to go forward, Mari 

continued to litigate the case. She participated in discovery, 

willfully violating the discovery rules and repeated court orders 

to disclose information. She hired a new attorney to prepare for 

trial. The new attorney participated in discovery and pre-trial 

preparation. It was not until two weeks before trial that Mari 
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filed her motion to dismiss, asserting for the first time that 

Gannon required a special hearing. 

 Viewed as a whole, Mari’s conduct over the course of the 

litigation was entirely inconsistent with any other intention but 

to forgo the procedural protection of a special hearing on “best 

interests.” She waived the special hearing. Despite her waiver, 

the trial court went out of its way to ensure that the “best 

interests” determination would still be made before a decree of 

dissolution could be entered. The trial court crafted a solution 

that preserved judicial economy and the time and resources of 

the parties. There was no error in the trial court’s process. This 

Court should affirm. 

3.2 The trial court reasonably concluded that Mari’s proffered 
evidence of the timing of Gerald’s incapacity was irrelevant in the 
absence of expert testimony to link the symptoms to a medical 
diagnosis. 

 Rulings on the admissibility of evidence are reviewed for 

abuse of discretion. State v. Hamilton, 196 Wn. App. 461, 476 

n.8, 383 P.3d 1062 (2016). Mari sought to admit testimony of lay 

witnesses regarding observations of certain symptoms or 

behaviors by Gerald. She was seeking to establish the time at 

which Gerald became incapacitated by dementia. The trial court 

repeatedly excluded the testimony as irrelevant or lacking 

foundation. The trial court explained: 
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This gentleman very well could testify to things he 
observed, but the issue is it’s not relevant unless 
it’s linked up to somebody else who’s going to be an 
expert who’s going to say, ‘This is what this means, 
and this means there that he started.’ That’s why 
there was a relevance objection.  

2 RP 326-27. 

I think I’ve mentioned this a couple times in the 
trial… If you’re using this to establish that he was 
incapacitated prior to a finding that he was 
incapacitated, it’s not relevant because, as I said 
before, incapacitation is something that requires a 
medical diagnosis. 

5 RP 690. 

I’ve said this now for the fourth time, and I think it 
should be very, very clear to you that because you 
were unable to get an expert witness through 
because, unfortunately, the court had to address a 
discovery violation by excluding the expert witness. 
Because of that, the observations of how Mr. Esser 
conducted himself, if you’re using it to prove that 
he was incapacitated, they’re not relevant because 
you don’t have, you have a foundation issue. 

5 RP 708. 

 A lay opinion is admissible only if it is “(a) rationally 

based on the perception of the witness, (b) helpful to … the 

determination of a fact in issue, and (c) not based on scientific, 

technical, or other specialized knowledge within the scope of rule 

702.” ER 701; City of Seattle v. Levesque, ___ Wn. App. 2d ___, 

460 P.3d 205, 214 (2020). Testimony is only relevant if it has a 
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tendency to make the existence of a fact more probable or less 

probable than it would be without the evidence. ER 401. 

 The trial court reasonably concluded that the proffered 

testimony lacked the foundation to qualify as expert opinion. To 

the extent witnesses were offering lay opinion, the trial court 

reasonably determined that specialized knowledge was required 

to make a medical diagnosis of incapacity. The trial court 

reasonably determined that lay testimony on the issue would 

not be helpful to determination of incapacity, in the absence of 

medical expert testimony to link the observations to a medical 

diagnosis. The trial court reasonably concluded that under such 

circumstances, the testimony did not make the fact of incapacity 

any more or less probable, because the court was without the 

specialized knowledge to interpret the evidence. 

 Even if the timing of Gerald’s incapacity was relevant to 

the determination of “best interests,” the trial court did not 

abuse its discretion in excluding the lay testimony because it 

was not helpful in determining the fact of incapacity without the 

help of a medical expert to connect the dots. 

 The admissible evidence showed that at the time of filing 

his petition for dissolution, Gerald had not been adjudged to lack 

the capacity to do so. The trial court’s findings on the timing of 

Gerald’s incapacity were supported by substantial evidence. The 
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trial court did not abuse its discretion in excluding inadmissible 

lay testimony on the issue. This Court should affirm. 

3.3 The trial court’s finding that the community owed Gerald’s 
children for amounts paid to attorneys on Gerald’s behalf cannot 
be disturbed on appeal. 

 The trial court’s finding that the community owed 

Gerald’s children for amounts paid to attorneys on Gerald’s 

behalf cannot be disturbed on appeal. First, Mari waived this 

issue by not raising it before the trial court. Second, Mari 

waived this issue by failing to assign error to any specific 

findings of fact, making the trial court’s findings on this issue 

verities on appeal. Finally, the trial court’s findings are 

supported by substantial evidence. 

3.3.1 Mari waived this issue on appeal by not calling it to 
the trial court’s attention. 

 “RAP 2.5(a) states the general rule for appellate 

disposition of issues not raised in the trial court: appellate 

courts will not entertain them.” State v. Scott, 110 Wn.2d 682, 

685, 757 P.2d 492 (1988). The rule is a matter of fundamental 

fairness with a long history in Washington’s courts. State v. 

Bertrand, 165 Wn. App. 393, 406-07, 267 P.3d 511 (2011) (Quinn-

Brintnall, J., concurring). “The appellate courts will not sanction 

a party’s failure to point out at trial an error which the trial 
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court, if given the opportunity, might have been able to correct to 

avoid an appeal and a consequent new trial.” Scott, 110 Wn.2d 

at 685. 

 Mari did not raise any objection to the trial court’s finding 

that the community owed a debt to Gerald’s children for 

expenses they had paid to attorneys on Gerald’s behalf until her 

“amended” motion for reconsideration, filed 22 days after entry 

of the final written orders. CP 367-70. Even if the obviously 

tardy “amendment” could relate back to the filing of the original 

motion, that 11th-day motion was itself late and could not be 

considered. Under CR 6(b), the trial court had no authority to 

extend the deadline for a motion for reconsideration. Schaefco, 

Inc. v. Columbia River Gorge Comm'n, 121 Wn.2d 366, 367–68, 

849 P.2d 1225 (1993). Mari failed to raise the issue before the 

trial court at a time in which it could have been considered. 

 Mari’s written closing arguments after trial addressed 

many issues but did not question the amounts owed to Scott and 

Cheri. CP 247-65. Mari asked clarifying questions during the 

trial court’s oral ruling but did not question the amounts owed to 

Scott and Cheri. RP, Aug. 15, 2019, at 19-20. Mari challenged 

portions of the final orders at the presentation hearing but still 

did not question the amounts owed to Scott and Cheri. 7 RP 

1000-08, 1027-32. The original, 11th-day motion asked the court 

to reconsider the debts but, due to not being finished on time, 
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did not include any argument to explain or support Mari’s 

position. CP 340-41. 

 Because Mari failed to raise this issue in the trial court, 

this Court should decline to address it. This Court should affirm 

the trial court’s findings. 

3.3.2 Mari failed to assign error to the trial court’s 
finding that the community owed this debt, 
therefore the finding is a verity on appeal. 

 “A separate assignment of error for each finding of fact a 

party contends was improperly made must be included with 

reference to the finding by number.” RAP 10.3(g). A general 

assignment of error to all of the trial court’s findings is 

insufficient under this rule. Olivo v. Rasmussen, 48 Wn. App. 

318, 319 n.1, 738 P.2d 333 (1987). If the relevant issues are 

argued in the body of the brief and citations are supplied so that 

the court is not greatly inconvenienced and the respondent is not 

prejudiced, the appellate court may exercise its discretion to 

consider the merits of the issue. State v. Olson, 126 Wn.2d 315, 

323, 893 P.2d 629 (1995). Otherwise, the findings become 

verities on appeal. In re Marriage of Fiorito, 112 Wn. App. 657, 

665, 50 P.3d 298 (2002); Olivo, 48 Wn. App. at 319 n.1. 

 Mari incorrectly treats the community debt to Gerald’s 

children as an award of attorney’s fees. She ignores the fact that 

the trial court’s findings and the final decree characterize these 
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amounts as debts owed by the community to Gerald’s children, 

Scott and Cheri, for “care and living expenses of Gerald through 

June 30, 2019.” CP 326. Gerald requested that Scott and Cheri 

be repaid by the community. CP 219. The trial court found that 

the community owed the full $55,299.26 to Cheri and $53,072.20 

to Scott, including the amounts paid to attorneys. RP, Aug. 15, 

2019, at 15. The trial court’s finding was memorialized in the 

final decree, ordering the debts to be paid by the community out 

of the proceeds of the Sizzler property. CP 326. 

 Mari fails to assign error to this finding. Instead, she 

pretends that this is an award of attorney’s fees. It is not. The 

trial court found that it was a debt. Mari did not assign error to 

that finding. As such, it is a verity on appeal. This Court should 

affirm. 

3.3.3 The trial court’s finding is supported by substantial 
evidence. 

 The trial court’s findings of fact are reviewed for 

substantial evidence. In re Marriage of Fahey, 164 Wn. App. 42, 

55, 262 P.3d 128 (2011). Substantial evidence exists if the record 

contains evidence that, if believed, would persuade a fair-

minded, rational person that the finding is correct. Id. The basis 

for the trial court’s finding of a debt owed to Gerald’s children 

was well-established with testimony and exhibits. See, e.g., 3 RP 
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266-67, 398. This evidence is sufficient, if believed, to persuade a 

fair-minded, rational person that the community owed a debt to 

Gerald’s children for these expenses they had paid on Gerald’s 

behalf. 

3.4 Mari fails to establish good cause for remand to a different judge. 

 Remand to a new judge is an extraordinary remedy. An 

appellant must establish actual bias or show that the trial judge 

would be unable to set aside its previous opinion and follow the 

mandate and correction of the appellate court. In attempting to 

make this showing, Mari relies on one expression of the trial 

judge’s opinion on relevance of evidence and an insinuation of 

another opinion that the trial judge “apparently believed” about 

an issue to which she has not assigned error. Mari’s attempt is 

insufficient to demonstrate actual bias. There is no reason to 

believe that the trial judge would be unable to follow this Court’s 

instructions on remand, if any. 

3.5 This Court cannot grant Mari’s requested relief after Gerald has 
passed away. 

 Mari asks the Court to vacate the final orders in the 

dissolution and remand for a new trial preceded by a Gannon 

special hearing. The relief she requests is no longer possible. 

Gerald passed away on December 6, 2019. A person’s estate 
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cannot stand in the person’s shoes in a dissolution trial. There 

cannot be a new trial or a Gannon hearing.  

 The trial court took the most appropriate action under the 

circumstances, knowing of Gerald’s frail health. Rather than 

cause additional delay, the trial court addressed the substantive 

Gannon issue of whether the dissolution was in Gerald’s best 

interests through the most efficient procedure available at the 

time. Mari does not challenge the substance of the decision on 

appeal. The trial court’s decision was supported by substantial 

evidence. 

 Because the dissolution was in Gerald’s best interests, 

reversal of the final orders would work a terrible injustice 

against Gerald after his passing. He wanted the divorce. It was 

in his best interests. It was granted. It should stand. The trial 

court’s decision—and the procedure it used to get there—was 

correct under Gannon, was not an abuse of discretion, and 

deserves to be affirmed. 

3.6 This Court should award Gerald his attorney’s fees for 
discretionary review and for appeal. 

 Mari’s request for attorney’s fees is based on need and 

ability to pay under RCW 26.09.140. She makes other emotional 

arguments, but none of them relate to need and ability to pay. 

Based on the division of assets, which slightly favored Mari, this 
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Court should find that both parties are capable of paying their 

own attorney’s fees. The Court should decline to award any fees 

under this statute. 

 The Court should, instead, award Gerald his attorney’s 

fees for responding to Mari’s frivolous motion for discretionary 

review, as well as for this appeal.  

 Under RAP 18.9, this Court may order a party to pay 

sanctions or compensatory damages, including reasonable 

attorney’s fees, if the party filed a frivolous appeal or used the 

rules for the purpose of delay. A frivolous appeal is one that is so 

devoid of merit that there is no reasonable chance of success. 

Streater v. White, 26 Wn. App. 430, 434-35, 613 P.2d 187 (1980). 

 As discussed in Gerald’s response to the motion for 

discretionary review, Parts 4.1 and 4.3, incorporated herein by 

reference, Mari’s motion was completely devoid of merit. It was 

moot because by the time she filed her motion the trial court had 

already granted her the special hearing she sought, as part of 

the trial. It was further moot and a waste of the parties’ and the 

court’s time because there was never any possible way for this 

Court to consider and decide the motion before the trial court 

entered final judgment. Mari finally conceded this point after 

the trial court made its oral ruling, but not until after Gerald 

had incurred significant attorney’s fees in making his 

mandatory response to the motion. 
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 Because the motion for discretionary review was frivolous 

and made only as a delay tactic and to waste Gerald’s resources, 

this Court should award Gerald his reasonable attorney’s fees 

for responding to the motion, under RAP 18.9(a). 

 The Court should also award Gerald his attorney’s fees in 

responding to this appeal. The trial court obeyed Gannon when 

the issue was finally brought to its attention, and did so in the 

most efficient way possible under the circumstances, even 

though it could have held that Mari had waived any objection to 

the dissolution going forward. The trial court’s findings were 

supported by substantial evidence. The trial court did not abuse 

its discretion in excluding inadmissible lay opinion testimony. 

The divorce was in Gerald’s best interests. Because there is no 

reasonable chance of reversal, the Court should award Gerald 

his attorney’s fees on appeal, under RAP 18.9(a). 

4. Conclusion 
 The trial court followed the central holding of Gannon, 

requiring that a dissolution be in the best interests of an 

incapacitated spouse. The trial court did so in the most efficient 

way possible under the circumstances. Mari had full opportunity 

to make her case on the issue. There is no error in the trial 

court’s implementation of Gannon. 



Brief of Respondent – 39 

 The trial court did not abuse its discretion in excluding 

inadmissible lay opinion testimony without any expert 

testimony to connect the dots between symptoms and a medical 

diagnosis of incapacity. 

 Mari failed to preserve the issue of the debts owed by the 

community to Gerald’s children for expenses paid on his behalf. 

Even if the issue was preserved, the trial court’s finding was 

supported by substantial evidence. 

 This Court should affirm the trial court and award Gerald 

his attorney fees on discretionary review and on appeal. 

 

Respectfully submitted this 9th day of June, 2020. 
 
       /s/  Kevin Hochhalter   
    Kevin Hochhalter, WSBA #43124 
    Attorney for Respondent 
    kevin@olympicappeals.com 
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     The Original File Name was Mtn to Amend Br of Resp - TOA 2020-06-09.pdf

A copy of the uploaded files will be sent to:

llucenko@olylaw.com
sharon@washingtonappellatelaw.com
sharonblackford@gmail.com
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Sender Name: Kevin Hochhalter - Email: kevin@olympicappeals.com 
Address: 
PO BOX 55 
ADNA, WA, 98522-0055 
Phone: 360-763-8008
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