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I. INTRODUCTION

Appellant John Frederick Flynn, III, by and through his attorney,

Michael C. Kahrs, hereby replies to Pierce County’s Response.

II. SUMMARY OF THE ARGUMENT

Flynn first addresses the Supreme Court decision in Piris v.

Kitching, 185 Wn.2d 856, 375 P.3d 627 (2016), by showing that the

circumstances of this case dictate a different decision then reached by the

Supreme Court. Flynn then shows why the trial court’s original sentence is

not a superseding cause to his original attorney’s failure to provide a

sentencing memorandum proving that the Department of Corrections’

presentence report was an accurate statement of both the facts and the

actual offender score. He will finally show that the accrual date for the

statute of limitations must be the date of resentencing.

III. ARGUMENT

A. The Supreme Court’s Decision in Piris v. Kitching Is
Clearly Distinguished.

Flynn called for help to avoid having to serve extra time to no

avail. When he finally obtained relief for his unauthorized sentence, this

timely lawsuit was filed. Pierce County has been opposing this suit by

arguing that Flynn is not actually innocent. Flynn has maintained that

1



since he served more then the maximum standard sentencing range for his

offender score, he meets this standard. 

Both parties have acknowledged that the case most affecting the

issue of legal malpractice in the criminal context is the Supreme Court’s

decision in Piris v. Kitching, 185 Wn.2d 856. Flynn has easily distinguish

this ruling because of his special situation, unlike that of Piris. Flynn was

held 30 months past the maximum sentence he could have received under

the Sentence Reform Act (SRA) for an offender score of 8 since he had

not been sentenced to an exceptional sentence. It must be is the sentence

range permissible under the SRA which controls whether or not the trial

court has the statutory authority for the imposed sentence.

In response to Flynn’s showing that Piris is distinguished on the

facts, Pierce County raised the issue of possible speculation as to the

sentence. Response, p. 14. Unfortunately for Pierce County, there has

been no speculation because the trial court only had the statutory authority

to impose within the standard sentencing range for the score of 8. And,

because of this, Flynn has not pled damages for the period of time

between his actual sentence and the top of the sentencing range. His claim,

unlike that of Piris, is not “based on what might have happened,” only

what did happen. Response (quoting Piris, 185 Wn.2d at 866). The fact

that Piris and Flynn both committed Class A felonies with a maximum
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term of life in prison is also irrelevant. Once Flynn and Piris were

convicted with no exceptional sentence, the maximum sentence was the

time they could, under the law, spend in prison. 

In an attempt to refute Flynn’s distinguishing of the holding of

Piris, Pierce County claims the trial court that resentenced him had the

sentencing discretion to adopt a 9 because it was remanded back to the

trial court for fact finding. Response, p. 15. Nothing could be further than

the truth. The Supreme Court remanded the case back to the trial court to

determine if Flynn committed the crimes while under the Department of

Corrections’ supervision. CP 92. He hadn’t so the trial court properly

sentenced him with an offender score of 8.1 If it had been otherwise, this

case would not have been filed.

There are also sound public policy reasons also support permitting

individuals like Flynn to obtain relief from being wrongfully incarcerating

past their authorized sentence range. The Supreme Court in Piris cited to

Ang v. Martin for five public policy goals that the actual innocence

requirement pursues.

1 Using an incorrect offender score when sentencing permits a
criminal defendant to challenge his sentence at any time due to it being
invalid on its face. See In re Pers. Restraint of Johnson, 131 Wn.2d 558,
568–69, 933 P.2d 1019 (1997) (a trial court that imposes a sentence based on
an incorrect offender score acts without statutory authority).
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We identified five factors of public policy rationale that
mandated the actual innocence requirement in criminal
malpractice cases: (1) prohibiting criminals from
benefitting from their own bad act, (2) maintaining respect
for the criminal justice system, (3) removing the harmful,
chilling effect on the defense bar, (4) preventing suits from
criminals who may be guilty but could have gotten a better
deal, and (5) preventing a flood of nuisance litigation.

Id. at 893 (citing Ang v. Martin, 154 Wn.2d 477, 485, 114 P.3d 637

(2005)). Each one of them is distinguishable under this factual scenario.

First, Flynn has not benefitted from his criminal acts. He spent

years trying to change his offender score. During his sentence, he could

see the tidal wave of injustice heading toward him if he was unable to

obtain the proper sentence. Flynn emphasizes that he is not asking for any

damages related to the maximum sentence he could have received for his

offender score, just for the time served past the maximum sentence. As

Justice Stephens stated in the Piris dissent, “[w]hen a person has served

his full authorized sentence, ‘[h]is unlawful restraint beyond that period

was not a consequence of his own actions.’”2 Piris, 185 Wn.2d at 869

(quoting Powell v. Associated Counsel for the Accused, 131 Wn. App.

810, 814, 129 P.3d 831 (2006)).3 

2It should be noted that the Piris decision was a close 5-4 decision.

3 The dissent cited to cases from other states that holding that the
actual innocence requirement does not apply when an individual has served
their full sentence. Id. at 868.
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The dissent secondly rejected the majority’s argument that

permitting a lawsuit would undermine respect for the judicial system

under the facts of this type of case. It pointed out that Piris, like Flynn,

obtained relief from their unlawful sentences using the criminal justice

system. Id. at 869. This argument is based having a system reject a remedy

for unlawful incarceration by failing to recognize the injury caused by the

loss of liberty. Id. at 870 (citing MacFarlane v. Walter, 179 F.3d 1131,

1141 (9th Cir.1999) (recognizing that “even a single extra day of

incarceration is of substantial significance for constitutional purposes”),

vacated as moot sub nom. Lehman v. MacFarlane, 529 U.S. 1106, 120

S.Ct. 1959, 146 L.Ed.2d 790 (2000).

The dissent similarly rejected the claim that it would have a

chilling effect on the defense bar for the same reasons it should be rejected

here – this case has a fact pattern which will occur infrequently. Id. at 871.

The concerns about an increase of nuisance litigation should also be

dismissed because of the narrow exceptions this cases encompasses.4

Justice Stephens equally shot down the immunity that criminal defense

attorneys gain by the Piris ruling because while encouraging a robust

4 This prong is similar to the fifth prong about nuisance litigation. It
is logical to assume that most of the individuals who receive an incorrect
offender score correct these issue before they serve the complete sentence
because of the incentive to leave the prison system as soon as possible.
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defense bar is in the public’s interest, so is encouraging competent

representation. Id. at 871-72 (citing Barker v. Capostosto, 875 N.W.2d

157, 167 (Iowa 2016)).

Finally, a positive ruling in this case does not open the door to

lawsuits by criminal defendants challenging their plea bargains because

they believe they might have gotten a better deal. Flynn went to trial. But

even if he had not gone to trial and accepted a deal, he like others

similarly situated, would be able to assert their rights to damages only

under very special circumstances – serving more than the maximum

possible statutory sentence based on the offender score they should have

been sentenced to.

B. The Sentencing Court’s Incorrect Ruling Is Not a
Superseding Cause.

Pierce County has argued that even if the public defender was

negligent, the trial court’s sentencing severs the County’s liability. See

Response, p. 18-19 (citing Tyner v. Dep’t of Social and Health Servs., 141

Wn.2d 687, 1 P.3d 1148 (2000); Bishop v. Miche, 137 Wn.2d 518, 531-

32, 973 P.2d 465 (1999);  Petcu v. Dep't of Soc. and Health Sers., 121 Wn.

App. 36, 56, 86 P.3d 1234 (2004)). Flynn strongly disagrees. 

At the sentencing hearing, the trial court had access to the

sentencing memorandum of the State, the presentence investigation report
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(PSI), and nothing else. There was no sentencing memorandum filed by

Flynn’s attorney. The sentencing court was not presented with any

evidence by defense counsel that the proper offender score was 8. The

reliance of Pierce County on the PSI being present is not enough. There

was a conflict between the PSI and the State’s position on sentencing. In

Tyner, the Supreme Court cited to the ruling in Bishop for the proposition

that the trial court judge was aware of all material information and the

judge knew the facts and still failed to suspend Miche’s license. Tyner,

141 Wn.2d at 85 (citing Bishop, 137 Wn.2d at 531-32). That was not the

case here.

In Tyner, material information had been withheld. In overturning

the Court of Appeals, the Supreme Court stated:

 We hold that a judge's no-contact order will act as
superseding intervening cause, precluding liability of the
State for negligent investigation, only if all material
information has been presented to the court and reasonable
minds could not differ as to this question.

Id. at 86. Here, all material information had not been presented by defense

counsel. And, the issue of whether or not defense counsel should have

presented the evidence and argument of the proper offender score is an

issue for the finder of fact if reasonable minds could differ – which they

can because of the sentencing court’s failure. In other words, a jury

hearing this case could decide that the failure of defense counsel withheld
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a material fact. In Tyner, the focus on materiality had to do with the

court’s reliance on Child Protective Service workers in making

dependency determinations. Id. at 87. While it must be acknowledged that

defense counsel is not a fact witness, the sentencing court must rely on

counsel to present the criminal defendant’s sentencing recommendation,

based on the facts he or she is aware of. Failure to present Flynn’s

sentencing recommendation resulted in the trial court ignoring the PSI and

adopting the argument of the State. 

C. Public Policy Mandates the Accrual Date Based on Any
Successful Challenge to a Conviction Must Be the Date of
Resentencing, Just Like an Actuall Innocence Claim Made
Pursuant to RCW 4.100.

The argument Flynn makes about the accrual date applies to all

issues of resentencing, including actual innocence. This argument is

aligned with the statute of limitations for those wishing to recover with

claims of actual innocence pursuant to RCW 4.100 et seq. In these cases,

the statute of limitations runs three years after the accrual date of the

granting of a pardon, judicial release or release from custody. RCW

4.100.090. Flynn again would remind the Court that the public policy

behind setting the accrual date as the date of resentencing prevents

criminal defendants from using civil litigation to challenge their
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convictions and requires such challenges by appeal or personal restraint

petition.

IV.  CONCLUSION

Flynn asks this Court to hold that the accrual date for civil actions

that may affect criminal convictions must be the date the criminal

sentence is modified or reversed. He further requests being awarded

damages because he meets the innocence criteria. He finally asks that a

trial court’s sentence based on an offender score be deemed a foreseeable

act. In conclusion, he asks that the trial court’s decision dismissing his

lawsuit be reversed and this case remanded back.

DATED this 4th day of February, 2020.

                                         Respectfully submitted,

                                   ________________________________
                                               MICHAEL C. KAHRS, WSBA #27085
                                          Attorney for Appellant Flynn
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CERTIFICATE OF SERVICE
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Deputy Prosecuting Attorney for Pierce County, and I hereby certify that I
have mailed by United States Postal Service the document to the
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______________________
Michael Kahrs

10



KAHRS LAW FIRM PS

February 04, 2020 - 3:40 PM

Transmittal Information

Filed with Court: Court of Appeals Division II
Appellate Court Case Number:   53703-6
Appellate Court Case Title: John Frederick Flynn, III, Appellant v. Pierce County, Respondent
Superior Court Case Number: 19-2-07630-1

The following documents have been uploaded:

537036_Briefs_20200204153859D2236614_6558.pdf 
    This File Contains: 
     Briefs - Appellants Reply 
     The Original File Name was Reply Brief.pdf

A copy of the uploaded files will be sent to:

pcpatvecf@piercecountywa.gov
peter.helmberger@piercecountywa.gov

Comments:

Sender Name: Michael Kahrs - Email: mike@kahrslawfirm.com 
Address: 
2208 NW MARKET ST STE 414 
SEATTLE, WA, 98107-4097 
Phone: 206-264-0643

Note: The Filing Id is 20200204153859D2236614

• 

• 
• 


	I. INTRODUCTION
	II. SUMMARY OF THE ARGUMENT
	III. ARGUMENT
	A. The Supreme Court’s Decision in Piris v. Kitching Is Clearly Distinguished.
	B. The Sentencing Court’s Incorrect Ruling Is Not a Superseding Cause.

	C. Public Policy Mandates the Accrual Date Based on Any Successful Challenge to a Conviction Must Be the Date of Resentencing, Just Like an Actuall Innocence Claim Made Pursuant to RCW 4.100.

	IV.   CONCLUSION

